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DECISIONS 


THE PUBLIC LANDS. 


PRIVATE LAND CLAIMS—-TREATY RESERVATION. 


J OSEPH. FARR. ! 


By the terms of the treaties between the United States and the Republic of Mexico, | 
all lands embraced within the boundaries of Mexican or Spanish grants, at the. 
date said treaties were ratified, were placed ina state of reservation for the 
ascertainmeut of rights claimed under said grants, and by the act of March 3, 
- 1891, said reservation is continued in force, and will so remain until final Bonen 
is taken on the Peeper claims or grants affected thereby. oe : 


Secretary Francis to the Aoweniiesioney of the General Land Office, Jan- 
(I...) uary 8, 1897. | | (W. M, W.) 


The-case of Joseph Farr has been considered on his appeal from 
your office decision of August 21, 1895, rejecting his application to 
enter under the homestead law the E. 4 of the NW. 4, and lots1 and 
2 of Sec. 30, T. 9 N., R. 3 E., Santa Fe, New Mexico, land district. 

On Sootember 12, 1894, Farr made an appucanon to enter the land. 
in question under the homesieadl law. | 
On September 14, 1894, the register ane receiver rejected said pvt 
cation, for the reason— 


that the land applied for was withdrawn from entry on June 2, 1886, by the Hon.’ 
Commissioner, it being within the limits of the Diego Padilla, or El Tago grant. 


Farr appealed. In his appeal he alleged 


that the said tract-of land is not now: within the limits of the said Diego Padilla, or 
El Tago grant, because the said grant claim was rejected by the United States court 
of private land claims, on the 8th of ec aca 1894, prior to the filing of said 
homestead application. 
It appears from a cer tified statement of the deputy clerk of the court 
‘of private land claims that on the 8th day of September, 1894, said — 
private land claim was rejected by that court, and that an aapeal from 
the judgment of said court was taken to the supreme court of the 
_ United States, where the case was pending when your office decision 
was rendered aigiaraa the judgment of the local officers. 
_ Farr appeals. | | , be | 
10671—voL 24—~1 | ee | 
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The appellant alleges that the and applied for i is not vow within the 
limits of the Diego Padilla or El Tago grant, for the reason that said — 
grant was rejected by the conrt of private land claims on men ieee 
8, 1894. 

_ Your office found that’ 


The land within the claimed limits of the El Tago grant is in a state of statutory 
reservation, to satisfy the claim, under the provisions of section 8 of the act of July 
22, 1854, (10 Stat., 308.) 


Said section 8 provided that: 


Until the final action of Congress on such claims, all lands covered thereby shall 


be reserved from sale or-other disposal by the government, and shall not be subject -— 


to the donations granted by the provisions of this act. _ 


This was clearly a statutory reservation, covering all lands situated 
in the territory acquired from Mexico, claimed under Mexican or © 
Spanish grants; it was to remain in force “until the final action of 
Congress on such claims.” | : 7 | . 

By act of March 3, 1891 (26 Stat., 854), Congress established the 
court of private land claims, with jurisdiction to hear and determine 
all cases or claims presented by any person or persons or corporation 
or their leg al representatives, - 


claiming lands within the limits of the Territor y derived by the ‘usted States from . 
the Republic of Mexico and now embraced within the Territories of New Mexico, 
Arizona, or Utah, or within the States of Nevada, Colorado, or Wyoming, by virtue 
of any such Spanish or Mexican grant, concession, warrant, or survey, as fic United 
States are bound to recognize and confirm, by virtue of treaties of cession of said 
country by Mexico to the United States, which at the date of the passage of this 
act have not been confirmed by act of Congress, or otherwise finally decided upon 
by lawful authority, and which are not already complete and perfect. | 


The purpose of Congress in passing this act evidently was to pro- 
vide a special tribunal to pass upon, settle, determine and adjudicate 
every claim that existed, or could properly be made, under any and. all 
grants made by Spain or Mexico to lands within the territory specified 
in said act, prior to its acquisition by the United States from Mexico. 

By the 7th section of the act it is provided, inter alia, that: 


The said court shall have full power and authority to hear and determine all 
questions arising in cases before it relative to the title to the land the subject of 
such case, the extent, location, and boundaries thereof, and other matters connected 
therewith fit and proper to be heard and determined, and by a final decree to settle 
and determine the question of the validity of the title and the. boundaries of the 
grant or claim presented for adjudication, according to the law of nations, the. stipu- 
lations of the treaty concluded between the United States and the Republic of 
Mexico at the city of Guadalupe-Hidalgo, on the second day of February, in the 
year of our Lord, eighteen hundred and forty-eight, or the treaty concluded between 
the same powers at the city of Mexico, on the thirtieth day of December, in the 
year of our Lord, eighteen hundred and fifty-three, and the laws and ordinances of 
the government from which it is alleged to have been derived, and all other ques- » 
tions. properly arising between the claimants or other partes in the case oe the 
Unmee States, | 
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Sestinn 9 of the act pr Sides that the party against whom the court 
Shall decide in any case: 

Shall have the right of appeal to the supreme court of the United States, such 
appeal to be taken within six months from date of such decision, and in all respects 
to be taken in the same manner and upon the same conditions, except in respect of - 
the amount in controversy as is now provided by law for the taking of appeals from 
- decisions of the circuit courts of the United States. On any such appeal the supreme 
court shall re-try the cause, as well the issues of fact as of law, and may canse tes- 
_timony, to be taken in addition to that given in the court below, and may amend the 
record of the proceedings below as truth and justice may require; and on such 
re-trial and hearing, every question shall be open, and the decision of the supreme 
court thereon shall be final and conclusive. Should no appeal be taken as aforesaid, 
the decree of the court below shall be final and conclusive. 


The act contains nineteen sections, in which full and specific pro- 
visions are made for determining all the rights of all claimants under 
Mexican or Spanish grants, in the States and Territories named. The 
15th section expressly cepeals section 8 of the act of. July 22,.1854., 
referred to in your office decision as reserving the land involved, The 
repeal of said section is without any qualification and goes to the 
entire section, “and all acts amendatory or in extension thereof, or 
supplementary thereto.” It follows that your office erred in holding 
that the land im question is in a state of ee reservation under 
the act of 1854, supra. 

However, it aoe not necessarily follow that your office hens’ tat 
be reversed; for, if the conclusion reached was the correct one under 
the law and record presented, then it should be affirmed. 

The question to be determined is, whether the land in question was | 
properly subject to entry under the homestead law at the time Farr 
made his application. 

As long as the 8th section of the act of 1854, supra, was in fordé; 
there can be no question but what this land was reserved. It should 
_ be borne in mind that in enacting said section Congress undertook to 
provide a manner whereby it was intended to ascertain the origin, 
nature, character and extent of all claims to lands under the laws, 
usages, and customs of Spain and Mexico. The surveyor-general for 
New Mexico, under instructions of the Secretary of the Interior, was 
required to make a full report of all such claims as originated before 
the cession of the territory to the United States by the treaty of 
Guadalupe-Hidalgo. 

By the terms of said iedaty the United States bouid itself to sions 
all claimants having such claims in their rights, and it may be that the 
express reservation made by section 8 of said act was placed therein 
more in the nature of a precaution than as a necessity. Whatever may 
have been the purpose of Congress in making said reservation, it is 
clear that all lands embraced within the claimed limits of grants made — 
by Mexico or Spain prior to said treaty were in a state of reservation ~ 
under the terms of the treaty itself, independent of any reservation 
that might be made after such treaty was duly ratified. It follows that 
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the repeal of the section of the statute containing the reservation 
would not have the effect of releasing lands reserved unde treaty obli- 
gations from such reservation. 

As has been shown, the act of March 3. 1891, provided for a special 
‘tribunal to determine tlie rights of claimants to lands included within — 


grants claimed to have been obtained from Mexico or Spain prior to the ° | 


treaty of Guadalupe-Hidalgo. Congress invested said tribunal with 
full authority to determine every question, subject to the right of appeal 
to the supreme court of the United States, respecting the validity, 
extent and scope of all unadjusted claims to lands ineluded in Spanish 
or Mexican grants. The title, validity and boundaries of such grants 
or claims were to be adjudicated “ according to the law of nations, the 
stipulations of the treaty concluded between the United States and the 
Republic of Mexico at the city of Guadalupe-Hidalgo,” on February 2, 
1848, and the treaty between the same powers on December 30, 1853. 

It is, therefore, held that under the above named treaties all lands 
embraced within the boundaries of Mexican or Spanish grants or claims 
at the date said treaties were duly ratified were by said treaties placed 
in a state of reservation; that said reservation has been continued in 
force by the act of March 3, 1891, supra; that such reservation will con- 
tinue in force until after the jadiainent of said court becomes final and In 
all respects complete. 

Farr’s application to enter the land in question, having been made at 
a time when said land was in a state of reservation and not Spee to 
_ entry, was rightfully rejected. | 

‘The conclusion of your office in the decision appealed from was cor- 
rect. The judgment appemes from is acon ey affirmed. 


RAILROAD GRANT—LAND EXCEPTED—DONATION CLAIM. 
OREGON AND CALIFORNIA RB. R. Co. v. CROCKER: 


A donation claim of a married man émbracing more than three hundred and twenty 
_ acres is not void, but voidable only, and land included therein, at the time when 
a tailroad grant becomes effective, is excepted from the operation of the grant. 


Secretary Francis to the Commissioner of the General Land Office, J un- 
(i. H. LL.) | uary 8, 1897. . (W. A. B,) 


The SE. 4 of the SW. 4, and the fractional SE..4 of the SE, 4 (or lot 1) 
of Sec. 7, T.18., R. 2 W., Oregon City, Oregon, nae district, are within. 
the pr cunee limits of the grant made by act of July 25, 1866 (14 Stat., 
239), to aid in the construction of the Oregon and California riper 
and lie opposite the portion of said road that was definitely located | 
January 29, 1870. 

March 30, 1880, said tracts were listed by the aioe company, per 
list 13, 
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“Mareh 23, 1885, William L. Crocker made homestead entry for the 

SE. + of the SW. ‘4 of said section 7, and this entry was commuted to 
ie on December 4, 1886. 

| By your office letter of March 19, 1895, the fulvoad company’s - list 
was held for cancellation in so far as it covered the tracts above — 

described, for the reason that said tracts were included, at the date of 

the definite location of the road, in the uncanceled Tomion claim 

of one Jacob Minter. 

From this action the company has appealed. 

The records show that on November 30, 1855, Jacob Minter filed - 
notification under section 5 of the Oregon donation act of September 
27, 1850 (9 Stat., 486), as amended by the act of February 14, 1853 (10 
Stat. , 158), for these tracts in section 7, together with Adiomine lands 
in ened 18, the whole being esuMmatell at “about 320 acres,” the — 
amount of land that a married man and his wife could take ander Sec- . 
tion 5 of said act as amended; that as a matter of fact said donation 
claim covered more than the legal three hundred and twenty acres, but 
that it remained intact up to December 17, 1876, when, at the request 
of the heir of said Minter, the tracts in-section 7 were excluded, and 
patent issued for the remainder. 3 —— 
| a railroad company contends: - 

. That a donation notification does not except the land ieeied 
te eby from the operation of the grant to said company. 

. That section 5 of the donation act confined a married claimant to. 
or hundred and twenty acres, one hundred and sixty for himself and 
one hundred and sixty for his wife, and as Minter’s claim covered more 
than three hundred and twenty acres, it was invalid as to the excess and__ 

the company’s grant took effect upon the excess. 7 
_. It has recently been held by the Department that land embraced 
within a notification of a donation claim, at the time when a railroad 
grant becomes effective, is excepted aon: the operation of said grant, 
though claims of such character are not specifically named in the 
excepting clause of the grant. Oregon and California R. R. Co. v. 
Kuebel, 22 L. D., 308; Oregon and California R. R. Co. », peas ly, 23 
iL, D., 392. 

This ruling disposes of the first contention of the railroad company, 
and renders further comment thereon tnnecessary. | 
In the case of John J. Elliott, 1 L. D., 803, it was held that the ‘itd of 
the original notification was an tpso ey segregation of the tract there 
- described from the lands contiguous thereto. A donation notification 
had the effect, therefore, of aul entry in the matter of Beereeetin’ the 

-Jand covered ther eby. 

The Department has held that a homestead entry exceeding one hun- 
dred and sixty acres is voidable only, and while of record is an appro- 
priation of the land. Charles Hoffman, 4 L. D., 92; Legan v. Thomas 
et al., id., 441, | | SS | 
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It follows that Minter’s donation notification, during the time it 
embraced more than the legal three hundred and twenty acres, was 
voidable only, and was an appropria- ion of the entire amount of land 
covered thereby. | 

On January 29, 1870, when the gr ant took effect, these tracts in sec- 
tion 7 were eee by Minter’s notification, and consequently were 
excepted from the operation of the grant, 

Your office decision is affirmed. : 


OSAGE CEDED LANDS—FORFEITURE OF ENTRY. 
Mars TAYLOR. 


The Department has authority to cancel entries of Osage ceded lands where default 
exists as to the payment of the purchase price. 


Secretar y Francis to the Commissioner of the General Land Office, Fan- 
(J. H. ZL.) wary 8, 189", OW. PS) 


Lam in receipt of your letter of October 10, 1896, asking for instruc- 
tions as to the proper procedure in the matter of the purchase by Mars 
Taylor of the NW. 4 of the SW. 4 of Sec. 33, T. 31 8., R. 18 E., Kansas, 
being a part of the body known as the “ Osage ceded lands.” 

By the treaty of September 29, 1865 (14 Stat., 687), the Osage Indians 
| granted and sold to the Uiied States certain lands in Kansas for 
which the United States agreed to pay the sum of $300,000 to be placed | 
to the credit of said Indians in the Treasury and interest to be paid 
thereon at five per centum per annum. Said treaty further provided: 

Said lands shall be surveyed and sold, under the direction of the Secretary of the 
Interior, on the most advantageous terms for cash, as public lands are surveyed and 
sold under existing laws including any act eT anting lands to the State of Kansas in 
aid of the construction of a railroad through said lands but ho pre-emption claim or 
homestead settlement shall be recognized; and after reimbursing the United States 
the cost of said survey and sale, and the said sum of three hundred thousand dollars 
placed to the credit of said Indians, the remaining proceeds of sales shall be placed 
in the Treasury of the United States to the credit of the ‘ ‘civilization fund” to be 
used, under the direction of the Secretary of the Interior, for the education and 
civilization of Indian tribes residing within the liwits of the United States. 

By the second article of said treaty certain other lands were ceded to 
the United States to be held in trust for said Osage Indians and sur- 
veyed and sold for their benefit. 
By joint resolution of April 10, 1869 (16 Stat., 55), it was provided 
that any bona fide settler residing upon any portion of the lands by 
virtue of the first and second articles of said treaty being a citizen of 
_ the United. States or having declared his intention to become a citizen 
' should be entitled to purchase the same in quantity not exceeding one 
hundred and sixty acres, at one dollar and twenty-five cents per acre, 
within two years from the date of said resolution under such rules and 
- regulations as may be prescribed by the Secretary of the Interior. — 
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The next legislation affecting these lands is found in the act of 
August 11, 1876 (19 Stat. 27). It was there provided by section one 


that any bona fide settler residing at the time of completing his or her entry, as here- 
inafter provided, upon any portion of the land sold to the United States, by virtue 
of the first article” (of said treaty of 1865, who is a citizen of the United States, &c.) 
‘‘shall be and hereby is, entitled to purchase the same in quantity not to exceed 
one hundred and sixty acres at the price of one dollar and twenty-five cents per acre 
within one year from the passage of this act, under such rules and regulations as 
may be ‘prescribed. by the Secretary of the Interior and on the terms hereinafter 
provided. 


The second section of said act makes sopislon for the protection of 
persons who had purchased any poron of said lands from railroad 
companies claiming the same. 

Section three prescribes the terms of ieieke, and reads as follows: 


That the parties desiring to make entries under the provisions of this act who will, 
within twelve months after the passage of the same.make payment at the rate of 
one dollar and twenty-five cents per acre, for the land claimed by said purchaser, 
under such rules and regulations as the Commissioner of the General Land Office 
may prescribe, as follows, that is to say: said purchaser shall pay for the land he or 
she-is entitled to purchase one-fourth the price of the land at the time the entry is 
made, and the remainder in three annual payments, drawing interest at the rate of 
five per centum per annum, which payment shall be secured by notes of said pur- 
chaser, payable to the United States; and the Secretary of the Interior shall with- 
hold title until the last payment is made; and the Secretary of the Interior shall 
cause patents to issue to all parties who shall complete their purchases under the 
provisions of this act, and if any claimant fails to complete his or her entry at the 
- proper land office within twelve months from the passage of this act, he or she shall 
. forfeit all right to the land by him or her so claimed, except in cases where the land 
is in contest: Provided further, That nothing in this act shall be construed to pre- 
vent any purchaser of said land from making payment at any time of the whole or 
any portion of the purchase money. : 


Section four provides for entries on said lands for. fompaciiess Section 
five provides for the re-establishment of entries theretofore canceled by 
the Secretary of the Interior. Section six reads as follows: _ 

That all declaratory statements made by persons desiring to purchase any portion 
of said land under the provisions of this act, shall be filed with the register of the 
proper land office within sixty days after the passage of the same: Provided, however, 
That those who may settle on said land after the passage of this act shall file their 
declaratory statement within twenty days after the settlement, and complete their 
purchase under the provisions of this act within one year thereafter. ; 

Section seven reads as follows: 

That nothin gin this act shall be so construed as to prevent said land from being 
taxed under the laws of the State of Kansas as other lands are or may be taxed in 
said State from and after the time the first payment is made on said land, according 
to the provisions of this act. 

Section eight, the last of said act, roses for the purchase by cer- 
tain railroad companies of certain tracts. | 

On October 26, 1876, instructions were given to the local officers 
calling attention to the various provisions of said law and telling them — 
of their duties thereunder. | 7 
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The right given to settlers to purchase these lands is in the nature 
of a pre-emption right, and by parity of reasoning the authority of this 
Department to declare and enforce a forfeiture for failure of the pur- 
chaser under this law to comply with the provisions thereof would be 
_ the same as in pre-emption cases. While the law under consideration 
- contains no express declaration of forfeiture for default in making the 

deferred payments, it does contain the provision that—“the Secretary 


of the Interior shall withhold title until the last payment is made.” — 


The contract was one of sale, by which the United States agreed to 
convey the title upon certain conditions, one of which was the payment 

by the purchaser of the specified price within three years from the date 
of his. entry. The failure of » purchaser to comply with the obligations 
he had assumed would relieve the United States of all obligations: 
under such contract and would render the claim of the defaulting pur- 
chaser liable to a declaration of forfeiture. Furthermore, the authority 
to declare a forfeiture of such claims, and to enforce it by cancellation 
of the entries, is necessary to a propey administration of the law direct- 
ing the sale of these. lands. oh ~ 

The provisions of this law are very like those of the ie providing 


for the sale of the Otoe and Missouria lands, of which my pr edecessor, 7 


Secretary Smith, after discussing the question, said. (23 L. D., 143): 


I am fully persuaded, therefore, of the power of the Secretary of the Interior to 
cancel the entries of these purchasers of Otoe and Missouri ia lands who are in default — 
in the deferred payments. 
‘So in the case of Osage ceded lands this apartment has non ity 7 
to cancel entries nels default exists as to the es of the a | 
_ price. 

It is, and should ie the policy to allow the purchaser of public lands 
opportunity to cure his default before final action is taken upon his - 
claim, and in these cases notice should be given the purchaser, by serv- 
_ ice upon him personally if he can be reached in that way, and, if not, 
then by publication in such manner as will most likely reach him, that 
his entry will be canceled unless he shall, within some reasonable time, 
- to be specified, complete his purchase. 

Your attention is also called to the fact that said law specifically pro- 
vides that nothing therein “shall be so construed as to prevent said. 
land from being taxed: under the laws of the State of Kansas.” In 
view of this provision, you should ascertain whether the land has been 
sold for taxes, and at the same time, whether any transfer of any kind 
has been made. The present claimant of the land should be served 

with notice of the contemplated cancellation of the entry. 
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REPAYMENT—COMMON GRANTED LIMITS. 
THOMAS HAWLEY. 


An even numbered eeetion lying within the:gonimon grauted limits of two railroad 
grants remains at double minimum though one of such grants may have been for- 
feited, and an application for repayment on the ground of double minimum 
excess must be accordingly denied. 


Secretary Francis to the Comneeouse of the General Land Office, Ton- 
(I, H. L.) ae oo Mary -8, 1897. - oo (HK. M. BR.) 


This is an application by Thomas ‘Hawley for 4n6 repayment of the 
double minimum excess paid in the Ashland, Wisconsin, land district, 
on cash entry No. 5037, for the S. 4 of the Sw. 4 of See. 14, T. 49.N., 
R. 7 W., and is herons the Department on incall irom your office 
decision of October 31, 1895, denying said application. -_# 

This land is within the common ten inile limits of the Omaha railroad 
and .the Wisconsin Central railroad.. The appeal is’ based upon the 
authority of the case of James MeVicar (21 L. D., 128). , 

On June 3, 1856 (11 Stat., 20), Congress passed: an act to aid in the 
construction of the Chicago, St. Paul, Minneapolis and Omaha railroad. 
On May 5, 1864 (13 Stat., 56), Congress passed an act. by which the 
grant to the said Omaha railroad company was enlarged from six to ten 
sections per mile. By the same acta grant was made to aid in the con-| 
struction of the railroad now known as the Wiscousin Central railroad: 

The tract of land upon which re-payment is now asked, as has been 
Stated, is within the common ten milc limits of these two roads. , 

This Department has held that the grant made by the act of 1864 
was of a moiety to each road of the lands so lying within the common 
limits of both, but held that in view of the fact of the withdrawal for 
indemnity purposes in behalf of the Omaha railroad in 1856, the grant 
to the Central company was defeated as to land so situated. (Wiscon- 
sin Central R. R. Co., 10 L. D., 63; and Chicago, St. Paul, neers 
and Omaha R. RB. Co., Id., 147.) 

in the decision of the De vananens in the case of James MeViear 
(supra) it was said— . 

In the adjustment of the Omaha orant said company was required to make selection 
of lands within the common limit equal to its moiety, to which it was given full 
_ title, the remaining lands being held to apply to the moiety for the Central com- 

pany’s grant, which being defeated by the reservation under the act of 1856, as 
before stated, were opened to entry. The land in question is a portion of that 


restored, and in completing entry therefor, MeVicar was neat ed to pay at the rate 
of $2.50 per acre or the double minimum price. 


Section 4 of the act of Congress of May 5, 1864 (13 Stat., 66-page 
67 thereof), provides: 


. And be it further enacted, That the sections and parts of sections of lands which 
shall remain to the United States within ten miles on each side of said roads shall 
not be sold for less than double the minimun price of the public lands when sold; 
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nor shall any of the said reserved lands become subject to private ony until the 
same have been firat offered at public sale at the increased price. 


In the case of the Wisconsin Central BR. RB. Co. 2. Trorsythe (159 U.S., 
46), it was held that the withdrawal made for indemnity purposes under 
the act of 1856 did not. serve to defeat the attachment of rights 
under the grant made by the act of 1864, and. consequently that the Wis- 
consin Central railroad company was entitled 10 its proportionate share’ 
of the land so lying within the ten mile limits of each road. This was | 
a reversal of the holdings of this Department, inasmuch as it was held — 
by the supreme court that the withdrawal did not operate to defeat 
the grant to the Wisconsin Central railroad company. 

Under the act of Congress of September 29, 1890 (26 Stat. , 496), 
being ‘An act to forfeit certain lands heretofore granted for the pur: 
pose of aiding in the construction of railroads and for other purposes,” 
which forfeited unearned lands granted to railroads in various states 
and provided for the restoration of such lands to the public domain, it 
was provided that lands so forfeited and restored to the public domain 
should be entered at the rate of $1.25 per acre. 

It will be noticed that the land in controversy is a part of an even 
numbered section, to-wit, section 14. By referri:g to the original 
act making this grant in behalf of the Wisconsin Central Railroad 
Company, and in which at the same time is enlarged the grant in behalf . 
of the Omaha Company, it will be seen that the lands increased in 
price were those which were not granted to these railroad companies. 
The lands granted to the railroad companies were the odd numbered. 
sections within said limits. They, therefore, were not increased in 
price, And under the act of September 29, 1890, the lands granted to 
the railroad were forfeited and were directed to be sold at $1.25 per 
acre. 

It thus follows that there is no apitory sationey for or dering 
re-payment in this case, and this land being within the ten mile limits 
of the Omaha railroad, despite the fact that the grant to aid in the 
construction of the Wisconsin Central railroad has failed and deter- 
mined, the even sections within said ten mile limits of the Omaha rail- 
road remain at double minimum prices. | 
_ While it is unfortunate that Congress should have directed the sale 
of the odd numbered sections at single minimum rates in this particu- 
lar instance, and left the even numbered sections at double minimum 
rates, Still this is no hardship to the claimants under the public land 
laws on the even numbered sections, inasmuch as the reason of iner eased | 


valuation by proximity to arailroad existed here asin all other instances 


of increased prices. The law simply relieves claimants upon odd num- 
bered sections similarly situated in reference to a railroad from -paying 
the double minimum price. 

The decision of your office is affirmed and the enpmaey for re-pay- 
ment is denied. - 
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COAL LAND ENTRY—PRICE OF LAND. 
ALLEN L, BURGESS. 


The price of e6al land is dependent upon its distance from a completed railroad at 
the date of entry, and not at the date of the application. 


Secretary Francis to the Commissioner of the General Land Office, Jun-— 
(1. H. BL.) uary 8, 1897. | (.VaP.) 


_ Allen L. Burgess made coal land entry September 14, 1895, of the - 
SH. 4 of the SH. 4 of Sec. 14, T. 55 N., R. 85 W., Buffalo land district, 
Wyoming, and upon examination of the final proof your office beld it — 
unsatisfactory with respect to the proof furnished as to the distance of 
the land from.a completed railroad at the time said entry was made, 
and required farther proof on that point, in order that the proper price 
of the land might be determined. From this action Burgess has 
appealed. 
In the final affidavit made by Bur gess, he states: 


I made application to purchase said land on or about November 14, 1892, at which 


- time said land was not within fifteen miles from the line of any completed railroad ; 
and that the delay in making payment for said land las been caused through a con- 
test pending on said land between Hermann Timm and | myself, which contest has 
been recently decided. 


The price of coal land is fixed by section 2347 of the Revised Statutes, 
which provides that: : 

Every person above the age of twenty-one years... . shall, upon application to 
the register of the proper land office, have the ri ight to enter ie legal subdivisions, 
any quantity of vacant coal lands of the United States not otherwise appropriated 
or reserved by competent authority, not exceeding one Lnndred and sixty acres to 
such individual person... . upon payment to the receiver of not less than ten 
dollars per acre for such lands, where the same shall be situated more than fifteen 
miles from any completed railroad, and not less than twenty dollars per acre for such 
lands as shall be within fifteen miles of such road. | 


Under the construction of this statute, adopted and followed by the 
Department, it is the distance of the land trom a completed railroad at 
the date of entry that determines its price. See paragraph 13, Regu- 
lations of July 31, 1882 (1 L. D., 689). | 

In the case of ‘Hawara B. ete et al. (138 L. D. , 307), a protest 
against the allowance of the application to enter was filed, as in the 
case at bar, and the Department in disposing of the question said: 

The filing of the protest against the entry of Strong was a risk that must be 
assumed bee all who apply to enter the public land. The fact that in this particular 
case it had the effect to postpone the entry until after a railroad was completed within 
fifteen miles of the tract, which under the law doubled the price of the land, is only — 
incidental, and the government can not be properly held chargeable for the delay, 
occasioned by Mr. Bagnell’s protest. | ; 
and it was therefore held that the price of tig jJand was dependent 
upon its distance from a completed railroad at date of entry, and not 
at the date of the application. 

The decision of your office is affirmed. 
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SCHOOL LANDS—SETTLEMENT BEFORE SURVEY. 
STATE OF WASHINGTON v. KUHN. 


The act of February 28, 1891, amending sections 2275 and 2276, R. S., protects settle- 
ment on school land prior to survey, and said statute in that respect supersedes 
the provisions of sections 10, and 11, of the act of February 22, 1889. 


Secretary Francis to the Commissioner of the General Land Office, Jan-— 
(T.-H J3;) wary 8, 1897. (C. J. G.) 


This ease is mm relation to the E. 4 of the NW. 4 and the N. § of the 
NE. 4, Sec. 36, T. 21 N., BR. 8 E., Seattle land district, Washington. 

On April 18, 1393, Edward < Kuhn made homestead entry for this , 
tract, alleging settlement thereon September 29, 1890. 

On August 13, 1895, the State of Waahiniston, by its Gomiuiadonee 
of Public Lands, entered protest against the allowance of said entry, 


, and requested that a bearing be ordered to determine the rights of the 
respective parties. 


The grounds urged in said protest were, iat title to this land, being 
located in section thirty-six, had passed and become vested in the State 
of Washington by virtue of sections ten and eleven of the act of Feb- 
-Tuary 22, 1889 (25 Stat., 676), admitting the said State into the Union; 
that the title of the State of Washington in and to said land is not 
affected or invalidated by reason of the provision of the act of Febru- 
ary 28, 1891 (26 Stat., 796), amending sections 2275 and 2276 of the 
Revised Statutes of the United States. | | 

The State of Washington was admitted into the Union on Novem- 
ber 11, 1889. | 

On October 7, 1895, Kuhn ahetiea his final pr age ; and on October 
10, 1895, the local office dismissed the protest filed by the State of 
Washington, holding that the claim of said State was in contravention 
of the act of February 28, 1891 (supra). Kubn’s final proof being 
satisfactory final certificate was duly issued thereon. — | 

The State of Washington filed an appeal from the above decision, 
and under date of November 29, 1895, yonr office affirmed the Action 
of the local office. .A further appeal on behalf of the State brings the 
case before this Department, the errors assigned being in line with 
the specifications contained in the protest against Kuln’s entry. 

That portion of sections 2275 and 2276, incorporating the act of Feb- 
ruary 26, 1859 (11 Stat., 385), which has reference to the point under 
_ consideration, is as follows:. | | 

Where settlements, with a view to pre-emption, have been macle before survey of 
the lands in the-field, which are found to have been made on sections sixteen or 
thirty-six, those sections shall be subject to the pre-emption claim.of such settler; 
and if they, or either of them, have been or shall be reserved or pledged for the use 


of schools or colleges in the State or Territory in which the lands lie, other lands of 
like quantity are appropriated in lieu of such as may be patented by pre-emptors, etc. 
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The act of February 22, 1889 (cipra), has a provision in section 11 
thereof as follows: | Oo | 
_ All lands herein eranted for educational purposes ... . shall not be subject to 
pre-emption, homestead entry, or any other entry under the land laws of the Uuited 


States, whether eayce or unsurveyed, but shall be reserved for school] purposes 
only. — 


The act of February 28, 1891 (supra), amended sections 2275 and 
2276 of the Revised Statutes to read as follows: : 


Where settlements with a view to pre-emption or homestead have been, or shall 
hereafter be made, before the survey of lands in the field, which are found to have 
been made on sections sixteen or thirty-six, those sections shall be subject to the 
claims of such settlers; and if such sections, or either of them, have been or shall be 
granted, reserved or pledged for the use of schools or colleges in the State or Terri- 
tory in which they lie, other lands of equal acreage are hereby appropriated and 
granted, and may be selected by said State or Territory, in lieu of such | 2S may be - 
thus taken by pre-emption or homestead settlers... . 

‘That the lands appropriated by the preceding section shall be selected from. any 
ubappropriated, surveyed public lands... . within the State or Territory where 
such losses or deficiencies of school sections occur, ete. 


It has been decided by the Department that the provisions of naan | 
10 and 11 of the act of February 22, 1889, and those of sections 2275 
and 2276 of the Revised Statutes, being in apparent conflict, the same 
are superseded by the act of February 28, 1891, and that the grants to ~ 
thege States are to be found in and governed by this later act. The — 
Department, in the instructions to your otice dated April 22, 1891 oa 
L. D., 400), held, . 
that the provisions of the prior act of February 22, 1883, iu so far as $e are in 

conflict with those of said sections 2275 and 2276 of the Revised Statutes as amended 
by the later act of February 28, 1891, are superseded by the provisions of said sec- 
tions as amended, and that the grants of school lands to those States mentioned in 
said act of February 22, 1889, are to be administered and adjusted under the pro- 
visions of this later venereal law. 

It is thus apparent from the foresees that until survey no rights of 
the State can attach to sections 16 and 36 under the grant; and that 
settlements made on said sections petore survey shall be eeupjece to the 
claims of such settlers. . 

| The records of your office show that the-plat of survey for the land 
in question was filed in the Seattle land oflice, and the said: land opened 
to entry, on February 7, 1893. 

AS previously set on herein Kuhn alleges settlement on September 
29, 1890. 

Wout office decision is hereby affirmed, 
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PRACTICE—NOTICE—SCHOOL LANDS—SELECTION. 
Rick v. STATE OF CALIFORNIA. 


Service of notice of contest by registered letter is not personal service within the 
| meaning of Rule 9 of Practice. 
The title of the State to school lands vests at ihe date of the completion of ee sur- 
. vey, and if the land isnot then known to be mineral in character, the subsequent 
discovery of mineral thereon will not divest the title that has already passed. 
The State by a school indemnity selection in lieu of land alleged to be mineral in 
character waives its claim to the basis, which may be thereupon disposed of as 
part of the public domain. 


Secretary Francis to the Commissioner of the sesiiuad Office, J 7 
(I. H. L.) wary 8, 1897. te (PL J. C.) 
The land involved i in this appeal is the S. 4 of the Nw. 4 of Sec. 36, — 
T,11 N., R. 8 W., M. D. M., San Francisco, California, land district, the 
plat of which was approved and filed in the local office August 9, 1875: 


On March 20,1895, John C. Rice filed an affidavit of contest, alleging 
that he has known the land since 1890, that it is mineral in character, 


and ever since deponent first knew the land it has been known to be mineral, being 


_ more valuable for mineral thau for agricultural purposes. 


A hearing was ordered and a copy of the notice sent by registered 
mail to the surveyor general of California. There was no appearance 
for the State at the hearing, or subsequently. The contestant sub- 
mitted his testimony, and the local officers held the land to be mineral — 
in character, known to be such at the date of the survey. No appeal | 
was taken. Your office, by letter of November 5, 1895, reversed the 
action of the register and receiver ou two poids: first: that service 
of notice of a hearing by mail was without “authority of law or warrant 
in the rules of practice;” and second: that the land. being in section 36 
was granted to the State as school land, “unless said land was known 
to be mineral in character at the date when said land was surveyed.” _ 

The appeal of Rice brings the case beiore the Department, and the | 
rulings stated above are alleged to. be error. | 

It is stated by counsel in his brief that your office decision i 1S CLTO-. 
‘neous on the first proposition because: | 
the record contains the surveyor general’s written acknowledgment of the receipt 
of notice, which is sufficient to perfect service under the doctrine of Crowston V. 
Seal, 5 L. D., 213; Canal Co. v. Louisiana, 5 L. D.; 479. 

The only “written acknowledgment of the receipt of notice” to be 
‘found ; in the record is the return receipt for a registered letter. — 

The case of Crowston v. Seal is overruled in Elting v. Terhune (18 
iL. D., 586), where it is distinctly held that service of notice of contest 
by registered letter is not personal service within the meaning of Rule 
9 of Practice. The other case cited by counsel does not treat of service 
of notice of contest, but of service of notice of a decision of your office 
upon one of the parties to a contest, and is therefore not an author- 
_ ity upon the proposition stated by counsel. | _ 
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On the second proposition it has been repeatedly held that the State’s 
title to school lands under the act of March 3, 1853 oon Stat., 244), vests 
at the date of the completion of the survey, 
and if the land, although in reality mineral, was not then ee to be mineral, the 
subsequent discovery of its mineral ehavicter would not divest the title which had 
already passed, (Abraham L. Miner, 9 L. D., 408; Pereira v. Jacks, 15 L. D., 273.) 
- There is nothing in the affidavit of contest or the evidence submitted | 
to show anything to defeat the operation of the graut. All that is 
claimed is that cinnabar exists on the surface of the ground and its 
presence was sufficient to characterize the land as mineral. 

While there was no error in your office judgment as the case was 
then presented, yet there have been some subsequent developments that 
render it necessary to further consider the matter. | 

My attention is called to the fact that the State has, subsequent to 
the initiation of this proceeding by Rice, made indemnity selections in 
liew of the land in controversy, two of which—Stockton lists Nos. 220 
and 221—have been approved by your office to the extent of sixty acres, 
and two others—Stockton list No. 222, and San Francisco list No. 5273, 
10 acres each—are now pending. It is stated by counsel that all these 
selections have been approved, butinformal inquiry in your office shows 
the fact to be as above stated. The reason assigned by the State for 
making these indemnity selections is that the land in Speer ne 1s 
‘mineral in character. | 

By act of Congress of February 28, 1891. (26 Stat., 796), Sec. 2275 
R. 8., was amended, and among other provisions therein is found this— 

And other lands of equal acreage are also hereby appropriated and granted, and 
may be selected by said State or Territory where sections sixteen and thirty-six are ~ 
mineral land, or are included within any Indian, military, or other reservation, or 
are otherwise disposed of by the United States: Provided, Where any State is enti- 
tled to said sections sixteen and thirty-six, or where said sections are reserved to 
any Territory, notwithstanding the same may be mineral land or embraced within . 
a military, Indian, or other reservation, the selection of such lands in lieu thereof 
by said State or Territory shall be a waiver of its right to said sections. 

Under the terms of this statute it is clear that the State may make 
indemnity selections whenever any of its granted school lands are 
found to be mineral in character. In reference to the land in contro- 
_versy the State has, presumably, satisfied itself tliat it does not fall 
within the terms of its grant and has selected other lands in lieu thereof. 
The Department, in commenting on the proviso above quoted, has said: 

Conceding that the school rant attached to the specific sections after they were 
designated by the survey, the State having selected equivalent land in lieu thereof, 


the government may hold the State to its waiver of the school sections and dispose 
of it as part of the public domain, (Gregg ef al. v. Colorado, 15 L. D., 151.) 


It seems to me that this rule may be applied in the case.at bar, and 
that the State by reason of its selection is estopped from making any - 


further claim to the land in controversy. 
N otwithstandin @ the decision of your Cae was Sonat ou the record 
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as it then stood, yet by reason of the action of the State since the ren- 
dition of your office judgment, it is clear that the land in controversy is 
now a part of the public domain and may be disposed of as such, and 
that part of your office judgment that held that the land inured to the 
State under its grant must be vacated. 

It is so ordéred. | 


SECOND HOMESTEAD ENTRY—CORROBORATORY AFFIDAVIT. _ 
Bouun v. BREST. | 


The right to make a second homestead entry may be recognized where the first 
through mistake was not made for the land inteaded, and was accordingly 
relinqnished. 
An official certificate of the Héaieter as to the truthfulness of the applicant may be 
aceepted in lien of the corroboratory affidavit required. in the case of an appli- 
- cation to make second homestead entry, where the failure to furnish such afti- 
 davit is satisfactorily explained. 


Secretary Francis to the Commissioner of the General hee Office, Jan- 
(I, H.L.). mary 8, 1897, se (OW) 


On May a 1891, Nicholas Brest made homestead entry No. 255 for 
the H. SH, 4 See. 24, T. 24.N,, BR. 20K, and NW, 4 SW. 4 and SW.4 
NW.4 ek 22, T, 24 N.B. 22 E,, Waterville land district, Wastin glen: 


S. L. Bohun ‘ntented the entry, after due notice served by publica- 
tion, December 8, 1894, On January 15, 1895, the case came on for 
hearing, and Brest made default. The evidence disclosed the fact that 
Brest had never lived on or improved the land. The local officers 
recommended the cancellation of the entry, and there being no appeal, 
on April 26, 1895, your office canceled said entry. 

- On filing his contest Bohun made application to enter the land 
embraced in Brest’s entry, and which he alleged Brest had abandoned, 
and he also filed an application for the restoration of his Homneciend 
rights. It appears from the record that en April 26,1889, Bohun made 
homestead entry No. 219 for the NW. 2, Sec. 26, , 15 N., BR. 3 W., 
Guthrie land district, Oklahoma. The same was canceled by relin: 
quishment on November 21, 1889, when Peter Anderson entered the 
said tract. On January 14, 1395, the local officers forwarded to your | 
office the application of Bohun to make entry of the land covered by | 
his contest and application for restoration of his homestead rights, 
with the recommendation that the same be granted. On April 26,1895, 
your office rejected said application for the reason, and upon the 
ground, that Bohun’s affidavit, in which he set forth the facts upon 
_ which he based his right to second entry, was uncorroborated. From — 
this decision Bohun appealed. The principal ground of his appeal is 
that he is a qualified homesteader, and under the law is entitled to a 
homestead of one hundred and sixty. acres, and that he has never per- 
fected an entry or exhausted his rights. Bohun, in his affidavit, states 
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that after making homestead entry No. 219 (at Guthrie) he returned to 

his home in Nebraska, with the intention of going upon the land 

entered within six months, but was informed by parties at Guthrie 

that the surveyor, who was employed to run out the lines, had made a 

mistake, and that the entry had been made on the wrong tract of land 

in another township, and that before he could return, other parties had 

filed and made improvements on the land that he intended to file on, 

and that at the time he was unable to stand the cost of a contest, and 
that the land embraced in the entry was not desirable and not fit for 

farming. That he does not remember the names of the parties who 

would corroborate this affidavit, and could not get their affidavits 

without going to Guthrie for that purpose. He further states that 

-after finding the error that had been committed, he relinquished the 

land back to the government on the 21st day of November, 1889, and 

that he has never had the benefit of the homestead laws, and that he. 
did not sell his right to the land and did not receive the amount of his 

filing fees. 

It is evident that it is the purpose of the law that every citizen pos- 
sessing the requisite qualifications should ‘be entitled to a homestead 
_of one hundred and sixty acres of public land subject to entry, and that. 
a second entry may be made in instances where, for some cause unfore- 
geen, the first entry has failed without fault or fraud upon the part of 

the entryman. If the facts set out in the affidavit of Bohun are true, 
he has not exhausted his homestead rights, and should be permitted to 
make a second entry. It was evidently not because of the insufficiency 
of the facts, that your office rejected his application, but because it was 
held that they were not sufficiently proven—the objection being that 
the usual corroborating affidavit was wanting. The party is competent 
‘to testify in his own behalf, but lest a door for fraud should be opened 
by depending entirely upon the testimony of the applicant in this class 
of cases, it has been: the rule of the Department to require some sort of 
corroboration of the truth of the applicant’s statements. Your oftice 
_ doubtless sought to follow this rule in rendering the decision complained 
of. It is not believed that under the peculiar facts of this case, the 
rule as properly construed would be violated by granting the applicant’s 
petition. The chief office of corroborative evidence of whatever nature | 
it may be is to give assurance of the good faith and truthfulness.of the 
affiant to be corroborated. The reason for the failure in this case to 
furnish additional affidavits setting up the same facts stated in the 
applicant’s affidavit is given, and that reason is at least forcible, It is 
followed. by evidence of the general truthfulness of the affiant. The 
register of the land office at Waterville, in forwarding the application 
of Bohun for restoration of his homestead right, mentions the fact that. 
his showing is not corroborated, and then adds the following— 

“The tract of Jand that he makes application for is now held by Nichole Brest 
homestead entry No. 255, and ue has filed a contest against said tract which I 


eon 24. 
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- presume from what I can learn from other parties will be an ex parte contest. The 
register has known Mr. Bohun for sometime, and believes him to be a truthful man, 
and we would recommend that his right be restored and that he be allowed to make 
this entry. | 


The facts stated in Bohun’s affidavit are presumptively trae, and this 
presumption is strengthened by the official report of the register to 
the ettect that he knows and believes him to be a truthfal man. This 
report made by an officer of the government, acting under oath, is 
equivalent to an affidavit, and may be regarded as a substantial com- 
pliance with the rule requiring initiatory affidavits to be corroborated. 
The land he seeks to enter was restored to the public domain through 
the instrumentality of a contest initiated by him and proof produced by 
him. Itis believed that the showing made is sufficient under the cir- 
cumstances to authorize the restoration of his homestead right. . 

Your office decision is accordingly reversed, and Bohun will be 
allowed to make second entry for the land apolied for. 


MINING CLAIM—JUDICIAL PROCEEDINGS—SECTION aoe His s. 
CAIN ET AL. v. ADDENDA MINING Co. 


Judicial proceedings are not effective as against al soglioneion for mineral: I patent at? 
not based upon an adverse claim as provided by statute. 


Continuous possession of a mining claim, with due compliance of law, for a period — 

equal to the time prescribed by the statute of limitations for mining claims, in 

the State wherein such claim is situated, entitles the claimant under the provi- 
sions of section 2332, R. S., to a patent, in the absence of any adverse claim. 


Secretary Francis to the Commissioner of the General Land Office, Jan- 
(Tels das) oe uary 8, 1897. (BL B., Jr.) 


The record in this case shows that The Addenda Gold and Silver 
Mining Company, a corporation organized under the laws of California, 
made application November J1, 1879, for patent to the Addenda lode 
claim, situated in Bodie, California, land district; that the claim was 
located May 19, 1877; that the period of eubleation ended January | 
17, 1880; that nae the period of publication the said application — 
was adversed by the owner of the Concordia lode claim, suit duly com- 
menced thereon, and judgment given April 13, 1882, awarding the 
ground in conflict to the adverse claimant; that on ese ue: 10, 1894, 
the said company made mineral entry No. 240 for what remained afer 
excluding the conflict with the Concordia lode and the Insurance lode; 
that on April 27, 1895, James 8. Cain, Alexander J. McCone, and Jobn 
WwW. Kelly filed a protest against said entry, alleging, in effect, — 

1. That-the Addenda claim had been abandoned by said eae ao een to 
application for patent and before entry ; 

2, That in 1894, and subsequent to the alleged spandonaent the Addenda claim 


aaa been re-located, and that ae were. owners ot the eround under the 
re-location ; and 
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3. That in November, 1894, they commenced suit against said company to quiet 
title, which suit was then ending: | 

In the course of proceedings fully set out in your office decisions of. 
September 3, 1895, and (on review) January 9, 1896, and not necessary 
to be recited here in detail, your office by its former decision held that 

protestants’ said suit, not having been instituted under any provision 
of the mining laws, did not authorize any stay of proceedings under the 
company’s application for patent; that it was shown that the company 
had in good faith endeavored to comply with the mining laws; that the | 
alleged re-location by one P. Curtis, under which protestants claimed, 
having been made by him while agent of said company, was in fraud of 
the company’s rights, gave protestant no right against the company, - 
was insufficient to defeat its entry; and therefore dismissed the protest. 
Upon motion for review by protestants, your office, in its latter decision, 
basiug its action largely upon a judgment in favor of protestants in 
their said suit, made and entered in the superior court of Mono county, 
California, August 30, 1895, overruled its former decision and held the 
company’s entry for cancellation, The company thereupon appealed, 
assigning error as follows: | : : 

The Commissioner erred in holding that the said Addenda Gold and Silver Mining 
Company had not complied in good faith with the laws governing and holding min- 
ing claims. 

The Commissioner erred in holding that the only remedy in the above entitled mat- 
ter was by an action in equity to hold the re-locators and their grantees trustees for 
the Addenda Gold and Silver Mining Company. _ 

The Commissioner erred in holding that the Addenda Gold and’ Silver Mining Com- 
pany abandoned its claim by failing to file a notice of its intention to hold the said. 
location in good faith under the act of November 3rd, 1893. 

The Commissioner erred in holding that there is a final decree in favor of the 

plaintiffs in the case of Cain eé al. v. Addenda Gold and Silver Mining Company. 

The Commissioner erred in holding that the application for a patent should be | 
canceled instead of suspended during the pendency of the action of Cain ef al. v. 
Addenda Gold and Silver Mining Company. 

The Commissioner erred in holding that the patent should be held for cancellation 
on the ground that the Department of the Interior did not have sufficient equity 
powers tn waive a technical violation of the law, Were the applicant was not to 
-blame for such violation. 

- The Commissioner erred in holding the application for a patent for cancellation 
under the facts recited in his decision of January 9th, 1896. 


It is in evidence and not denied that prior to 1886 said company had 
expended $100,000 on said claim; that said Curtis was the superintend- 
ent of the company during 1885, in their mining operations thereon; 
that from 1886 to- 1892, inclusive, he was the company’s agent to see 
that the annual assessment work was done thereon, the company hay- 
ing no other agent in the neighborhood; that the company sent him 
$100 each year during that period to pay for such work, and that he 
regularly filed each year during that period his affidavit with the dis- 
trict mining recorder, that he had expended that amount in assessment 
work upon the claim in behalf of said company. 7 
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‘On November 23, 1593, Congress passed an act (28 Stat., 6), excusing 
assessment work on a mining claim for that year upon the filing for 
record in the office where the location certificate was on file a notice 
that the claimant in good faith intended to hold and work the claim. 
Such notice was sent by the company to Curtis in November, 1893, to 
be duly filed. He admits the receipt of this notice, but not that he 
agreed to file it. John Dixon, a director aud former president of the 
company, swears positively that Curtis did agree to file the notice in 
a letter to him dated December 5, 1893. He did not file it, but on 
January 1, 1894, re-located the claim, under the name of the Black 
Rock Consolidated lode claim, and on May 2, 1894, made a conveyance 
of the same to said Kelly. Kelly made a location covering the Addenda 
ground and some additional ground, on June 18th following, which he 
ealled the Contention Mine, and subsequently made Ponvey ences of 
one third interests, each, Grevenndcr to Cain and McCone. — | 
. [am convinced from the evideice that Kelly knew of the signons 

between Curtis and the Addenda Company, and that Curtis had taken 
advantage of these in an attempt to surreptitiously gain possession of 
the company’s claim; and am also convinced that the company attempted 
in-good faith to comply with the act last above mentioned, and supposed, 
until long afterward, that it had duly complied. There was no inten- 
tion on the part of the company to abandon the claim. It must be con- 
— ceded, however, that the company did not in fact comply with the said 

act. But the law, generally speaking, does not look with favor upon 
a forfeiture of property, and the Department is not, therefore, disposed 
to extend any aid toward these protestants in their insistence upon a_ 
forfeiture, under all the circumstances, but, on the contr ary, to construe — 
the law in the case strictly against bien. | 
_ They are not here as adverse claimants in any sense under the min- 
ing laws, but merely as amic. curice-—tiriends of the court. They have 
a right to protest under section 2325 of the mining laws (Revised 
Statutes), but no right to contest. They may not assert any claim as 
against the applicant for patent, but only challenge the applicant’s 
claims under the law (Wight v. Dubois e¢ al., 21 Fed. Rep., 693). The 
judgment on the suit to quiet title which protestants set up and which 
appears to have become final on failure of the company to appeal there- 
from within a year from the entry thereof (Sec. 989 Cala. Code of Civil 
Procedure—Deering), is not a judgment on an adverse claim, and not, 
- therefore, effective against the company in their proceedings for patent. 

Although Curtis testifies that the assessment work done on the 
Addenda under his supervision from 1886 to 1892, inclusive, was done 
perfunctorily, contributed little if at all to the development of the 
claim, and that only $95 of the $100 sent him was applied toward. 
actual labor thereon, the other five dollars going to pay for recording 
the affidavit of labor, the company is shown to have been in unques- 
tioned possession snriie all that time, and I think it may be safely 
held that the work was a sufficient compliance with the mining laws 
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in the absence of any attempted re-location during that time, or any 
adverse claim. Under a state of facts analogous to the present case 
the Department. held, in Stewart e¢ al. v. Rees et al. (21 L. D., 446), — 
under authority of section 2332 of the Revised Statutes, and the’ cases 
cited, that— : 


If the claimant has been in possession and worked the. Jaw Bone [mining claim] 
for the period prescribed by the statute of limitations for mining claims in Montana, 
prior to the re-location by the protestants, he is entitled to have the same passed to 
patent, at least as against these protestants (Glacier v. walle, 127 U.S., 471; 420° 
Mining Co. v. Bullion | Co., 1 Mont. M. R., 114). | . 

The Jaw Bone mining claim was located in Montana, but section 
2332 of the Kevised Statutes Is applicable to mining elaiins in any | 
State or ‘Territory. ” Tt reads— 


Where such person or association, they and their grantors, have held and worked 
their claims for a period equal to the time prescribed by the statute of limitations 
for mining claims of the State or Territory where the same may be situated, evidence 
of such possession and working of the claims for such period shall be sufitcient to 

establish a right toa patent thereto under this chapter, in the absence of any adverse 
claim; but nothing in this chapter shall be deemed to impair any lien which may 
have nbimoned| in any way whatever toany mining claim or pr operty thereto attached 
prior to the issuance of a patent. 

The “time prescribed by the statute of limitations for mining claims” 
in California is five years. A mining claim in California is real estate 
(John Melton eé al. v. Orville D. Lambard, 51 Cal., 258), and the period 
of limitation as to actions for the recovery of real estate is five years 
from seizin or possession of ‘the plaintiff, his ancestor, predecessor 
or grantor.” (See. 318 Cal. Code of Civil Procedure—Deering; and 
Morris v. De Celis, 51 Cal., 55.) The Addenda company having held 
and worked its claim continuously for. more than five years immediately 
prior to the alleged re-location, it is, under section 2332 of the Revised. 
Statutes, and Stewart et al. v. Rees et al. (supra), entitled to have the 
same passed to patent, as against these protestants. . : 

Your office decision of January 9, 1896, herein, is accordingly reversed, 
and said protest dismissed, and you will pass the Addenda claim to 
patent, subject, however, : any Spjections appearing in the record and. 
not herein considered. 


RAILROAD GRANT—LANDS BEXCEPTED—PREEMPTION FILING. 


NorTHERN Paciric R. R. Co. v. RogErs. 


Land embraced within a pre-emption filing of record at the time when a railroad 
eTant becomes effective is excepted from the operation of the grant, and the 
company in such case is not entitled to question the legality of the filing or the 
qualifications of the pre-emptor. | 


Secretary Francis to the Commissioner of the General Land Ofice, Jan- 
(I. H. L.) — wary 8, 1897, | © CPS ale) 

The land involved in this appeal is the SE. 4+ of the NH. 1. and lots 
1 and 2, Sec. 5, Tp, 1 N., R. 4 W., Helena, Montana, land district, and 
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is within the primary limits of the grant to the Northern Pacific Rail- 
road Company, as shown by its map of definite location filed July 6, 
1882. Itis also within the limits of the withdrawal on general route, 
which became effective February 21, 1872,.and was listed by the com- 
pany (list No, 12), July 28, 1886. 

it appears that one J enn Paul filed pre-emption declaratory state 
' ment for the tracts, April 24, 1871, alleging settlement March 1, previ- 
ous. He subsequently offered final proof, which was rejected by the 
local officers, because he was not qualified to file for or enter the land, 
for the reason that he had prior thereto completed a pre-emption for 
land in Colorado, upon which patent had issued. After the rejection 
of his final proof he entered into a contract to purchase the land of the 
railroad company. It also appears that one Bennett Degenhart, on 
December 27, 1883, presented his application to make homestead entry 
of said tract, alleging settlement in July, 1882, and on the protest of 
the railroad compaiy against the acceptance of the same a hearing was 
had, and on final appeal to the Department. Degenhart’s application 
was rejected. (Degenhart v. Northern Pacific, 15 L. D., 159.) A 
motion for review of this decision was denied, December 21, 1892, and 
the case against Degenhart was formally closed on the recor dg of your 
office. _ 

The preseut controversy arises on the application of Thomas B. 

Rogers, filed in the local office August 21, 1895, to inake homestead 
entry of the tract,.on the ground that under the decisiou of Supreme 
Court in Whitney v. Taylor (158 U. S., 85,) the pre-emption filing of 
John Paul, existing of record on February 21, 1872, the date of the 
withdravwal of lands within the limits of the etait excepted the land 
_from the operation thereof. - 
On consideration of this application your office, by letter of oe 
ber 23, 1895, decided that, under the doctrine of the Whitney-Taylor 
case, the land was excepted from the grant. The connection of the 
other parties with the case Was stated, substantially, as above, then 
the following order was made: 

Should this decision holding the company’s list for cancellation as to ite land 
involved become final, and should it appear upon an investigation that Paul and 
- Degenhart have abandoned their respective interests in said land, Mr. Rogers will _ 
be permitted to make homestead entry therefor, in accordance with his original 
application, but not otherwise. If Mr. Paul is, as he claims, a bona fide purchaser 
of the land from the railroad company, it would appear that he is entitled to relief 
under act of March 3, 1887, and in any case should the railroad claim be eliminated 
and other parties set up a claim to the land, a hearing will be necessary in order to 
determine the respective rights of all adverse claimants. 

From this judgment the railroad company has appealed, assigning | 
- as error, (1) in lyolding the expired pre-emption filing of John Paul was — 
sufficient to except this land from the operation of the grant, and (2 ) 
for any reason to have rejected the claim of the company. | 
It is contended by counsel that, inasmuch as the question as to the 
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right of the company to select this land was decided in its favor in the | 
case of Degenhart v. Northern Pacific that this case is stare decisis; 
that the decision in that case 

should be conclusive, and inasmuch as it was then affirmatively found that Paul was 
not a qualified pre-emptor, it necessarily follows that his filing was an absolute 
“nullity, and could have no possible effect upon the operation of the railroad grant. 
— I do not conceive this position of counsel to be sound. It is shown 
that Paul’s filing was of record and uncanceled at the date of with- 
drawal on general route, and also of definite location. Under the 
doctrine of the Whitney-Taylor case, as construed by the Department 
in Fish v. Northern Pacific (23 L. D., 15), this filing excepted the land 
from the grant, and the company can not be heard to question the 
legality of the filing or the qualifications of the pre-emptor. The-test 
should be: was there a filing on record at the time. If there was, it 
was then simply a question between the government and entryman, in 
which the railroad company would not be permitted to be heard. 

Your office judgment is therefore affirmed. 





ADDITIONAL HOMESTEAD ENTRY—SECTION 6, ACT OF MARCEH Rs 1889. 


WALLACE H, HERRICK. 


The right to make additional homestead entry under section 6, act of March 2, 1889, 
is limited to cases where the original entry was made prior to the passage of 
sald act. 


Seeretary Francis to the Commissioner of the General Land 1 Offic, J ain- 
(LHD) | = uary 8, 1897. (Se V¥.F.) 


I have examiued the record brought up by the appeal of Wallace H. 
_ Herrick from the. decision of your office rendered October 10, 1895, 

rejecting his application to make homestead entry of lot 3, NW. 4 of 
the NW. 4 Sec. 26, T. 27 N., R. 21 W., Missoula land district, Montana. 

_It appears that Horie cae said application August 7, 1895, stating 
in his preliminary affidavit | 
I have heretofore made homestead entry of the SE. 4 of NW. 4 Sec. 26, T. 30 N., 
R. 21, for which I hold receiver’s duplicate receipt Ne, 745, fesued May 2d, 1895, ab 
U. 8. local land cffice, Missoula, Montana. 

The local office rejected said application for the reason that ‘“ Wal- 
lace H. Herrick has exhausted his homestead right as shown by affi- | 
davit accompanying the application, and by records of this office. See 
15 L. D., 285.” This action you affirmed on appeal. The record of the 
entry referred to in Herrick’s preliminary affidavit accompanies the 
papers seut up with his appeal, and it appears therefrom that said 
entry was nade January 19, 1893, and commuted May 2, 1895. 

Jt is urged on behalf of appellant that he is entitled to make the entry 
in question under section oa act of March 2, 1889 (25 Stat., 854), pee 
provides— | 

That every person entitled under the provisions of the homestead laws to enter a 
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_-homestead, who has heretofore complied with or who shall hereafter comply with 
the conditions of said laws, and who shal] have made his final proof thereunder for a 
quantity of land less than one hundred and sixty acres aud received the receiver’s 
final receipt therefor, shall be entitled under said laws to enter as a personal right, 
and not assignable, by legal subdivisions of the public lands of the United States 
subject to homestead entry, so much additional land, as added to the quantity pre- 
viously so entered by him shall not exceed one hundred and sixty acres, 

In the departmental circular issued March 8, 1889 (8 L. D., 314), this 
provision was held applicable only in cases where the original entry was 
made prior to the passage of said act, and this construction has since 
been followed; John W. Cooper e¢ ad. (15 L. D., 285), 

The decision of your office is therefore affirmed. 


HOMESTEAD—SETTLEMENT—TRADE AND BUSINESS. 
NORTHERN PAcIFIC R. BR. Co, BY AL. v. WALDON, 


The homestead law does not contemplate that the right of entry shall be exercised 
by one who wakes settlement pHmery aud chiefly for trade and business, and 
not for ag ricultur al purposes. 


Secretary Francis to the Commissioner of the General. Land Office, Jan- 
(LH. L.) uary 18, 1897. | (C.J. W.) 


On April 6, 1886, Jolin 8. Waldon made eae to make home- 
stead entry for Ww .¢ SW. 4, Sec. 5, T. 130 N., BR. 79 W., Bismarck, 

North Dakota, land district. The igen officers rejected his application, 
and on appeal by him to your office, their decision was reversed, and 
on June 30, 1886, Waldon made homestead entry, No. 4317, for 8. 4 
SW. 4, Sec. 5, T.130 N., R. 79 W. Waldon gave notice of his intention : 
to make final proof August 19, 1889. The taking of such proof was — 
adjourned to August 26, 1889, at which time John A. Rea, as attorney 
for James G. Pitts and James McLaughlin, and F. M. Dudley and 
William H. Francis, attorneys for the Northern Pacific Railroad Com-. 
pany filed protests against the allowance of Waldon’s proof. The land 
is within the indemnity limits of said railroad company, and was 
embraced in list 26 of its selection, filed January 8, 1885. 

By letter “F” of March 20, 1895, the case was closed adversely to 
the right of the company to the land. The protestants do not under- 
take to set up any prior right in themselves but allege that Waldon | 
never settled upon the land in good faith, intending to claim the same 
under the settlement laws; that at the date of the alleged settlement 
the land was not legally sabject to either homestead or pre-emption - 
settlement; that the entry and alleged settlement were illegal, made in 
fraud and bad faith and for the purpose of speculation and trade, and 
that Waldon has failed to meet the requirements of the homestead law; 
as to residence upon and cultivation of the land claimed by him. A 
hearing was had August 27, 1889, with all parties present. | 
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December 21, 1889, the local officers rejected Waldon’s fnal proof. . 
-Waldon apecled to your office, and on May 18, 1895, your office 
affirmed the decision of the local officers and held his entry for cancel- 
lation. From this decision Waldon appeals, alleging the following 
errors: | | 
» Ist. In finding that Waldon went on the land in question for the purpose of engag- 
ing in the hotel business. 

2d. In finding that at the time he made settlement « on the land in controversy the 
saine was used for the purpose of trade and business in the meaning of Sec, 2258 R. 8. 

3d. In holding that said land was not subject to entry because used for trade and 
business. . | | 

The protestants having alleged no right in themselves to the land in . 
question, the case will be considered only as between the government 
and Waldon. If it be true that his settlement was made for speculative 
purposes, and that he went upon the land for the purpose of en gaging 
in the hotel business, his entry nominally for homestead purposes was 
a fraud and unauthorized. The evidence of other witnesses, together 
with Waldon’s admissions, leave no room for doubt as to the purpose 
of his settlement made in July, 1884, on a surveyed town lot, the bound- 
aries of which were recognized and eontormed to, in the erection of his 
_ building, a plat of the town having been filed with the register of deeds 
for Emmons county ou June 3, 1884, In November, 1884, three months — 
after the commencement of his settlement, he had published in the 
newspaper the fol lowing advertisement: 


Merchants Hotel, Winona, D.T. 
John. Waldon, Proprietor. 

This house is conducted in a first class manner, and every attention - is paid to the 
comfort and convenience of travelers, the Building is twenty-four by fifty, two 
stories high. The hotel is well furnished and the culinary department is well sup- 
plied with everything the market affords. If you have occasion to visit the beauti- 

ful and growing city of Winona do not forget to visit the Merchants. | . 

The short interval between Waldon’s settlement and the appearance 
of the advertisement quoted, had been. presumably occupied in the 
building of the twenty-five hundred dollar house described. Any effort 
to find evidence of a settlement for agricultural and homestead pur- 
poses, in the acts performed by Waldon, or the language used by him 
in proclaiming his business and lecation, would prove useless. Waldon 
evidently appears to much better advantage as a stirring enterprising 
man of business with speculative projects in mind, than as a pioneer 

agricultural homeseeker, under the homestead oe This is not said 
to his discredit, since it is not the policy of the law to discourage enter- 
prise and industry, in any legitimate pursuit. The law, however, does 
not permit benefits which it confers upon homesteaders, to be appropri- 
ated by those who do not contemplate the use of the jand for agricul- 
tural purposes, but for business and speculative purposes. It is not 
unlawful to make settlements for busitiess purposes, but where. such 
settlements are mace, the rights thereby initiated must be perfected 
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under the townsite and not under the homestead laws. So far as the: 
record indicates its status, the town of Winona is unincorporated, and 
no entry of lands has been made for the benefit of its inhabitants. 
Affidavits which are a part of the record indicate that improvements 
located on a forty of the SW. 4 4, including Waldon’s hotel, are worth 
five thousand dollars. As Waldon’s improvements are worth $2,500, 
if he was permitted to perfect title to the land through his entry, he 
would thus become possessed of improvements to the value of $2,500 
made by others. While these improvements in the form of business | 
houses continue to be used and occupied for purposes of trade and 
business, the land is not subject to entry as a homestead, but may be 
_ applied for under the townsite laws. It is not decided that if Waldon 
had made his settlement in advance of any others, and for homestead 
purposes, that the entertainment of the public at his home for pr ofit, 
would forfeit his right to perfect his title under his homestead entry, : 
but the evidence shows that not only was the building of a town on 
this land in contemplation, but that at least three buildings were con- 
strueted, or in process of construction on this quarter, before Waldon 
made his settlement and commeuced the erection of his hotel, and under 
such circumstances he must be held to have made his settlement pri- 
marily and cliefly for trade and business, and not for agricultural 
purposes. 
Your office decision is therefore aftirmed. 


SWAMP LAND—HOMESTEAD—ACT OF JUNE 17, 1892. 
HOLCOMB v, STATE OF CALIFORNIA, 


The preferred right of homestead entry accorded.to actual settlers, by the act of 
June 17, 1892, opening the Klamath River Indian reservation, does not extend to 
lands Ketuxtied as swainp and overflowed, and so represented on the approved - 
township sury oye and plats. 7 , 


Secretary Francis to the Commissioner of the General Land Office, Jan- 
(Tide: eS wary 18, io) eo (0. J. G.) 


PhineNs D. Holeomb has filed an appeal from your office decision of 
- June 7, 1895, holding for cancellation his homestead entry, made May 
22, 1394, for lot 5, Sec. 3, and lots 8 and 9, Sec. 4, T.13 N., R. 1 E., Hum- 
boldt land district, California, to the extent that his said pore conflicts 
with the claim of the State.under the swamp land grant. 

The above described land is within what was the Klamath River 
Indian reservation in the State of California, set apart and reserved 
under authority of law by an executive order dated November 16, 1855, 

The land is also claimed by the State of California under the swamp 
land grant of September 28, 1850 (9 Stat., 519). a 
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~The act of July 23, 1866 (14 Stat., 218), as rp COE pOrALe in section — 
2488 of the Revised Sattibes. provides as follows: 


+ 


Tt shall be the duty of the Commissioner of the General Land Office, to certify 
over to the State of California as swamp and overflowed lands, all the lands repre- 
sented as such upon the approved township surveys and plats, whether made before 
or after the 23d day of July, 1866, under the authority of the United States. 


Surveys and plats of the township in which the land in question is. 


situated were made in the years 1878, 1881 and 1886. Thelands within ~ 


these surveys were returned as swamp, The map of survey, conform- 
_ able to the field notes on file in the Humboldt land office, was approved 
July 30, 1889, and the tract in question was therein segregated. and 
desionated as Swamp land. | 

It was upon the above showing that your office held Holcomb’s 
homestead entry for cancellation, as being in conflict with the claim of 
the State of California. Y 4 

Under the act of June 17, 1892 (27 Stat., 52), the lands embraced in 
what was Klamath River Indian reservation were opened to settlement 
under the laws of the United States granting homestead rights, and it | 
was stated in the second proviso of the act as follows: 


And any person entitled to the benefits of the homestead laws of the United States 
who has in good faith prior to the passage of this act, made actual settlement upon 
any lands within said reservation not allotted under the foregoing proviso and not . 
reserved for the permanent use and occupation of any village or settlement of 
Indians, with the intent to enter the same under the homestead law shall have the 

preferred right, at the expiration of said period of one year to enter and acquire 
title to the land so settled upon. ~ 


It is under the above act that the appellant herein prefers his ‘aan 
In his appeal to this Department he alleges that the land in question 
is not swamp aud overflowed land. In tace of the return made by the 
U. 8S. surveyor-general for the State of California as to the character of 
this land, and numerous decisions governing such matters, it. would 
seem that. the appellant’s allegation is impotent to change the ruling 

made by your office. In the case of State of California (23 L. D., 230, 
on review), vacating departmental decision of March 17, 1892 (14 L. D., 
253), it was held: 


_ Under the first paragraph of section 2488 R. 8., the return of the land as swamp 

and overflowed, by the U.S. surveyor-general for the State of California, is conclu- 
sive evidence as to the character of the land so returned and represented as such on 
the approved township surveys and plats; and Jands thus returned must be certified 
to the State as inuring thereto under the swamp grant. 


In State of California v. United States (3 L. D., 521) referring ts dig 
first clause of section 4, act of July 23, 1866 (supr ay: it was said— 


Under this clause, it is clear that the State has no valid claim to the land in ques- 
tion, unless it is represented upon the approved township survey and plat, as swamp 
and overflowed land, and, if the tract is so represented, then it matters not what 
the real character of the land is, whether swamp and overflowed or dry, the State is 
entitled to the tract. Central Pacific R. R. Co. x. California (40. L. O., 151). 
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In Heath v. Wallace (138 U. 8., 573), referring to the same section, 
the court said— | 


As held in Tubbs ve. Wilhoit, supra, this section of the statute established rules or 
methods for the identification of swamp and overflowed lands in California, which 


superseded all previons rules or methods for that purpose. The several rules or - 


methods provided for were intended to meet any emergency that might arise, and 
thus give to the State all the swamp and overflowed lands within her limits. The 
method provided in the first clause was but one of several specified in the section. 
But one thing was required to be shown under this clause—only one kind of evidence 
as to the character of the lands was necessary—in order to give the State the right 
to demand the certification of them over to her as swamp and overflowed lands; and 
that evidence the United States furnished in the plat of the survey of the township 
in which the lands were situated. An inspection of the township plat would show 
whether or not any lands in the township were returned as swamp and overflowed. 
If they were, that designation was sufficient and conclnsive evidence, under the first 
clause of section 4 of the act, to establish the title of the State to them. | 


The swamp land grant to the State of California was a grant in 
praesentt taking effect at the date of the passage of the act (Wright v. 
Roseberry, 121 U.S., 488). In his appeal to this Department Holeomb 
alleges that he settled on the land in question in the year 1883. He also 
contends that the terms “all of the lands” and “any lands” employed 
in the act of June 17, 1892, supra, cover his claim. Prior to the passage 
_of said act the land involved herein was embraced in the Klamath River 
Indian reservation. It is true that the act of June 17, 1892, recognizes 
the rights of settlers on this reservation, but at the same time it can 
not be successfully contended that the said act recognized such rights 
to be superior to those of the State under the swamp land grant. If» 
his said alleged settlement had been made upon any lands within the 
reservation allotted under the first proviso of the act and reserved for — 
the permanent use and occupation of any village or settlement of 

Indians, it would readily be conceded that such settlement by the 
appellant could not avail. The act of June 17, 1892, while not in terms 
excepting the lands included in the swamp grant to the State, could not 
at the same time include them without express mention. It is a rea- . 
sonable presumption that Congress intended by the said act to open to 
settlement only those lands owned by the United States, and that it. 
had no intention of disposing of lands which had long since passed _ 
from government contro]. When, therefore, the phrase ‘all of the 
lands” was employed by Congress it is reasonable to suppose that all 
of the land not otherwise disposed of within the Klamath River Indian 
reservation, was meant. No other construction can be put upon the 
language of the act, nuless it be heid that Congress intended to repeal 
the swamp land act. This proposition is entirely too improbable to — 
require serious consideration. a | 

As heretofore set out a survey of the township in which this land 
is situated was made as early as 1878. All the township lines were 
completed in 1886. As was stated in the case of Heath v. Wallace, 
supra, an inspection of the township plat would have shown whether 
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or not any lands in the township were returned as swamp and over- 
flowed. The appellant was thus charged with notice. 

The appellant claims that he has been discriminated against, in this, 
that lands in this reservation returned as swamp have in certain cases 
been allotted to Indians. Provision is made in the act of June 17, 1892, 
for the allotment of lands within the reservation to the Indians under 
certain conditions. Without considering why allotments were made of 
lands returned as swamp in the particular instances cited by appellant, 
it is sufficient to say that such action could not inure to his benefit, nor 
justify the Department in allowing his entry on that account. Even 
though the said allotments were nade through inadvertence or mistake, 
that fact could not avail as a reason why the Department should allow 
the appellant’s claim in face of the prior approval of this. land to the 
State under the swamp land grant. | 

The appellant likewise requests that action in this case be deferred. 

- pending the disposition by the superior court of the State of a suit 
initiated for the purpose of determining the character of the land in ~ 
question. It would seem that nothing could be gained by awaiting the 
decision of said court as suggested. The Department would probably 
not interfere with the action heretofore taken in face of the decisions 

cited herein. That action is in harmony with the policy of the Depart- 
' ment. Whatever the decision of said court may be, it could not inter- 
fere with the suggestion contained in your office decision regarding the 
procurement of a relinquishment from the State by the entryman. | 

Your said office decision is hereby affirmed. 


RAILROAD GRANT—BENEFICIARY—LANDS EXCEPTED. 


PHILLIPS v. SI0OUX CrTy AND PaAciFic R. BR. Co. on REVIEW). 


The effect of section 17, act of July 2, 1864, was not to make a new grant but to pro- 
vide a new beneficiary under the eiatual grant of July 1, 1862, as to the Sioux 
City branch, and said beneficiary could oe take such igade as were capable of 
passing under the original grant;.and would therefore not acquire title to lands . 
that were a part of the bed of the Missouri river at the date of the original grant. 


Secretary Francis to the Commissioner of the General Land Office, Jane 
(1. H. L.) = wary 18,1897, oo (J. L) 


This case involves lots 10 and 11 of section 1, and lot 1 of section 2, 
containing in the aggregate 59.60 acres, in O’Neill land district, 
Nebraska, in a township and range designated sometimes as T. 88 N., 
R48 W., of “Sth” principal meridian, Dakota Territory, and sometimes 
as T. 29 N., R. 8 E., of “6th” principal meridian, Nebraska. 

The facts are stated in the departmental decision of March 24, 1896, 
published in 22 L. D., 341. The decision was, that by the acts of July 
1, 1862 (12 Statutes, 489), and July 2, 1864 (13 Statutes, 356), Congress 


30 DECISIONS RELATING TO THE PUBLIC LANDS. 


did not intend to grant in presenti, as public land for railroad purposes, 
a part of the bed of the Missouri river, which was then and from time 
immemorial had been covered by the waters of its main channel; and 
that therefore the lots of land in controversy did not pass anger ule 
grant, : 

The case is now before the Department for reconsideration upon a 
motion for review of said decision, filed by the “Missouri Valley Land 
Company, as successors in interest of the Sioux City and Pacific Rail- 
road Company, and present owner of the land grant for the benefit of 
the latter company ;” which motion has been entertained. , 

The specifications of error filed with the-motion and the brief of coun- 
sel filed in support thereof allege matters both of law and of fact, and 
claim, substantially, that under the 17th section of the act of July 2, 
1864, amending the 14th section of the act of July 1, 1862, the grant 
under which the Sioux City and Pacific Railroad Company claimed 
was not a grant im presenti, but was a conditional grant, Pe to 
take effect in futuro, upon and after the 7 
happening of certain contingencies, n namely, that a company should be found will- 
ing to accept the grant and to carry out the purposes of the law; second, that the - 
; President should designate such company to that end; third, that a road should be 
built across Iowa or Minnesota to Sioux City; and faavth , in the absence of the con- 
struction of a road to Sioux City as aforesaid, then such road (or company) as should 
accept the promised grant by the act of 1864, might after the lapse of eighteen 


months from the enactment thereof proceed to the construction of the road contem- 
’ plated by said grant. 


In specification 5, it is ated that 


the grant by the said 17th section not being in presenti, but rather the promise of the 
future conveyance of lands, did not become operative, and thé title did not vest 
until the definite location of the road on January 4, 1868. ; 


The facts alleged by counsel, and the facts developed by reference to 
the records of your office, so far as material, are: | 

1. That on December 24, 1864, the Prosident by its request desig- 
nated the Sioux City and. Pacific Railroad Company to construct the 
railroad from Sioux City westwardly under the 17th section of the act 
of 1864. Said company filed its map of general route on June 27, 1865, 
and its map of definite location on January 4, 1868, _ i 

2. That in the spring of the year 1867, the Missouri river by an 
extraordinary avulsion cut for itself a new channel, and left its old 
bed, which includes the lots in controversy. The surveyor general’s 
report, dated May 20, 1868, shows that at that date, the greater part of 
the 59.60 acres in contest was covered with the waters of an oblong 
lake following in its length the courses of ‘the old bed of the river, and 

found to be impassable by the surveyor who had been sent out on Aol 7 
80, 1868, to examine, survey and report upon the changes made by said 
avulsion. The waters of said lake were evidently waters left by the. 
Missouri river, which had not evaporated or been absorbed enough to 
uncover the land. It is a fair inference as matter of fact, that on 
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January 4, 1868, the date of definite location, nearly if not quite all of 
the land in contest was covered by said lake. 

From the standpoint of the railroad company, the foregoing facts 
suggest for consideration by the Department three questions: Whether 
under the grant title passed to the company, on December 24, 1864, the 
date of the President’s designation by request; or on June 27, 1865, 
the date of the filing of the map of general route, which was certainly 
an acceptance by the company of the Presidential designation; or on 
January 4, 1868, the date of the definite location? 

Re Department is of opinion that the acts of July 1,.1862, and July 

2, 1864, were laws of the land, as well as grants of public property, 
a that the grants of certain odd-numbered sections of public land. 
deseribed in the act of 1862 were grants in presenti. The Union Pacific 
Railroad Company, a corporation provided for by said act, and the 
grantee named therein, was not then in existence, and did not come 
into existence for several months after the passage of the act, upon 
compliance with the terms and conditions prescribed by Gon OTeSs. . 
Whatever may have been the common law rule in respect to the neces- 
sity for a grantee in esse at the date of a grant, it was so far modified 
_ by the act of Congress, that the non. existence of the grantee at the 
date of the grant did not in this case prevent the grant from taking 
effect immediately. 

In the case of the Missouri, ete, R. BR. Co, v. Kansas Pacific R.R. Co. 
(97 U. S., 497), the court said: 


It is always to be borne in mind i in construing a con eressional grant, that the act 
by which it is made, is a law as well as a conveyance, and that such effect must be 
given to it as will carry out the intent of Congress. That intent should uot be 
defeated by applying to the grant the rules of the common law, which are properly 
applicable only as to transfers between private parties. 

By the 17th section of the act of 1864, Congress released the Union 
Pacific Railroad Company from its obligation to build the branch from 
Sioux City westward, and provided for the substitution of another 

grantee of the lands previously granted to aid in the construction of — 
said branch, to be thereafter designated and approved by.the Presi- 
dent. The effect of this legislation was not to make a new grant but 
to provide a new beneficiary under the original grant of July, 1862, as 
to said branch. Such new beneficiary was to be entitled, in aid of the 
construction of said branch, to the lands granted by the said original 
act. In other words, it was to take and could take such lands only as 
were in existence at ‘he date of said original act, and of the character 
described therein, and capable of passing ther siden 

It 1s therefore held that upon the designation and approval bs the 
President, on the request of the company, as provided, the lands 
granted ba the original act in aid of the Sioux City bench passed to 
the designated company; and that the lots of land here in question 
being, at the date of the original grant of July, 1862, part of the bed 
of are Missouri river, did not pass ‘to said new beneficiary company. — 
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It is unnecessary to consider and decide any other question presented 
in connection with the application for review and reconsideration. For 
the reasons above stated the departmental decision of March 24, 1896, _ 

is adhered to. | 


OKLAHOMA LANDS—SETTLEMENT RIGHTS. 
BRADFORD EF AL, v. DOTY, 


Where there is doubt as to the actual boundary of lands about to be opened to set- 
 tlement, and a government official, for the purpose of securing equal opportuni- 
ties to all, designates a line from which the run shall be made, it is incumbent 
upon one who disregards such designation to show that by such action he puned 

_ no advantage over others, 


Secretary Francis to the Commissioner of the General Land Office, Jan- 
(I. H. L.) Mary 18, 1897, (CO. J. W.) 


On September 22, 1891, Charles J. Doty made homestead entry No. 
7761, for lots 1 and 2 and ‘the E. 4 of the NW. 4, Sec. 18, T. 17 N., BR. 
Ki, , Guthrie, Oklahoma. 

Oni October 1, 1891, Har ry Pulliam filed his affidavit of contest; see 
ing that Doty aritenod on and occupied said land before noon of Sep- 
tember 22, 1891, and that he (Pulliam) settled on said land immediately 
after twelve o'clock, noon, of September 22, 1891, before mov or any 
one else had made a legal settlement thereon. 

On October 5, 1891, Nettie J. Bradford filed her affidavit of contest, 
. alleging that she made settlement on said land immediately after noon 
- of September 22, 1891, and that she has improved the land, and resides 
on it, and that she made her settlement before either Doty or Pulliam 
and before Doty made entry. 7 

A hearing was had at the local office at Guthrie on March 29, 1892, 
at which all the parties appeared and submitted testimony. 

On December 17, 1892, the local officers found as follows: 


The land embraced in this proceeding lies immediately east of the meridian line 
in the Iowa country and north of Langston, Oklahoma, 

All of the parties, Doty, Pulliam, and Bradford, testify that they were along the 
Ineridian line at noon, September 22, 1891, and immediately after twelve o ‘clouk of 
said day they stepped across the line, claimed: and staked said tract of land as a 
- homestead. As shown by the evidence in this case, exactly where the meridian line 
was, a8 understood by those congregated along the line at Pulliam’s farm, was 
uncertain and unknown. Some of the people assembled there thought the fence of 
Pulliam (father of Harry) was on the line, and others were under the impression - 
that the Iowa line was east of the fence. With this uncertainty touching the Iowa 
or meridian line the hour of twelve o’clock, September 22, 1891, arrived, and at the. 
signal given by the marshal ‘‘to go,” the respective parties according to their tes- 
 timony “rushed” on the claim in dispute and set their stakes and claimed the 

Same as a homestead a few seconds after twelve o’clock noon, September 22, 1891. 
_ The-substance of the testimony of Lillian Hewitt is, that she was “standing right 
west of the gap cut by Harry Pulliam in his father’s wire fence, and that Harry 
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Pulliam was also standing west of the gap, and when the word was given “to 
go,” Harry Pulliam ran and stuck his stake on the claim in controversy; that 
‘Doty stood to the south of the post where the wire was cut, and on the east side of 
the fence; that Mr. Riggs told Doty that he had better step back inside of the fence 
or he would be a “‘sooner;” that Doty paid no attention to the suggestion of Mr. | 
Riggs; that Harry Pulliam stuck his stake before Doty did his on ‘‘ that corner ;” 

that Pulliam’s stake was six or eight feet from the line or wire fence. The testimony 
of Samuel Dennison discloses that Pulliam has almost 160 acres fenced “lacking a 
little;” that Doty has about three acres broken; that no corner stone was found, 

and that witness did not know where the correct corner stones were located. | 

Nathaniel H. Potter testified that he was on the line of the lowa country Sep- 
tember 22, 1891, and saw Miss Nettie J. Bradford standing near the corner of the 
Jand in contest with a board or stake in her hand, and that she has continuonsly 
resided on said claim. 

The testimony of James Miller discloses that Miss Bradford has been living on: 
the claim in dispute from the 8th of November to April, 1892. _ 

As shown by the testimony of Charles Gandell, Miss Bradford on the opening day 
was at the corner post of Mr. Pulliam’s fence and jumped over and stuck her stake 
there like the rest of them did. | . 

Miss Nettie J. Bradford testified that she made settlement on the land in contro- 
versy directly after twelve o’clock September 22, 1891, and when the signal was 
given she stepped four or five steps and set her stake. It will be noticed that Miss 
Bradford was standing near the northwest corner of the land in contest and about 
half a mile north of Doty and Pulliam, at noon of September 22, 1891. By implica- 
tion Nettie J. Bradford and Harry Pulliam i in their contest affidavits charge Charles 
J. Doty with having entered upon and occupied said tract of land in violation of 
law and the President’s proclamation. If we are correct in our conclusions to this 
implied charge on the part of Miss Bradford and Harry Pulliam against said Doty, 
it necessarily follows, in our judgment, that they admit that Doty made prior set- 
tlement upon the land in dispute September 22, 1891. In our opinion Doty located 
on said tract of land on the opening day as aes as either of the other parties in 
this proceeding. Doty, however, testified that he was standing on the east side of . 
the fence with one leg under the wire; that no one spoke to him or said anything 
about being a ‘“‘sooner;” that there was no one spoke to him or laid their hands on 
him outside of Mr. Ballard (the marshal); that the first intimation he received in 
regard to being a ‘‘sooner” was after he had stuck his stakes. As between Doty 
and Pulliam, Doty testified that he did not know which of them stuck his stake © 
first on the claim in controversy (page 389). The testimony of Harry Pulliam 
. touching the time when he “‘ jumped across the line and stuck a stake the first 
thing” in substance is, that Doty was standing southeast of Pulliam on the east 
‘line of the wire feuce and immediately after the run Doty was noticed by Pulliam 
a little south and a little west distant about eight or ten feet (page 323). According 
to Pulliam’s testimony, Doty being a little south and a little west of Pulliam is 
evidence that he had not traveled as far as Pulliam from the line, and therefore 
everything being equal (and there is no evidence to the coutrary) stuck his stake 
first, possibly. 

The testimony, however, of Doty on ‘this eat controls our judgment, inasmuch as 
he testified that he did not know whether Pulliam stuck his stake first or not, 
therefore we accept his testimony and the testimony of Pulliam and Miss Bradford, 

and find that we do not know from the evidence ir this case which one of the parties 
in this proceeding, Doty, Pulliam, or Miss Bradford, first made settlement on the 
claim in dispute in the afternoon of September 22, 1891. So far as the meridian line 
being where the east wire fence was located on Pulliam’s claim is concerned, the 
substance of E. C. Dodd’s testimony on this question is, that by using a transit as 
testified to by F.8. Pulliam, accuracy could not be obtained; and that in order to 
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“secure accuracy, the’ proper deflection of the needle, the difference of time from 
the original survey, the proper variations and the solar epevene ee be Bepere 
- to secure accuracy. 

F, §. Pulliam in his testimony disagrees with Surveyors McCoombs aad Dodd, as 


to the correct method of ascertaining the meridian, standard correction and town- ao 


ship lines. Mr. Pulliam testifies that at the time he ‘built his fence the Iowa reserva- 
tion had not been allotted, and that he put his fence on the east side of his claim in | 
_ order to take in all of his ground on the east side of the same; that he knew that 
thirty-three feet on each side of the section line should be left for road purposes; 
that there was a trail along the east line of his fence, and that a considerable num- 
ber of the people living north used this trail or road. On page 299 of record, Mr. 
Pulliam testified that he moved his first fence put along the east side of his claim, 
west about twenty feet, and that he intended to leave twenty feet ‘for the road; ” 
that he knew that the law required thirty-three feet on eack side of the section line 
should be left for a road, but did not believe the law applied to the boundary line of 
the Territory. By an act of Congress it is provided that a space of sixty-six feet 
shall be left betweeu-the sections in Oklahoma for the use of the public as a high- 
way; we know of no law that provides for a different rule along the boundary line 
of the Territory which constitutes, as claimed by F. 8. Pulliam, forty feet instead of 
sixty-six feet as a public highway along the boundary line of Oklahoma. If our 
position is correct in the premises, it follows, we think, that Pulliam’s fence on the 
east side of his claim, according to his testimony, was thirteen feet west of the Iowa 
or meridian line on the opening day, and hence according to the evidence in this 
case, neither Pulliam nor Doty made their first settlement on the claim in dispute, but . 
settled and staked upon Oklahoma Jands homesteaded by F. 8S. Pulliam, father of 
contestant Harry Pulliam. However, the uncertainty about where the legal location 
of the meridian line was at the time and place when the respective parties made set- 
tlement on said claim in the afternoon of September 22, 1891, and the unusual cir- 
cumstances attending their settlement upon said tract of land, creates so many 
doubts in our judgment, that we cannot arrive at any conclusion in this case different 
from the findings of the Hon. Commissioner of the General Land Office in the case of 
Miranda O. Jackson, now Cox, e¢ al. v. Samuel G. Garrett (letter ““H” June 30, 1894). 
In the case referred to, the land immediately south of that in controversy was taken 
on the opening day by the parties mentioned in said decision under similar circum- 
stances as the one in dispute was taken by Doty, Pulliam and Miss Bradford, all of 
the parties on the opening day stepping across the line and claiming the respective 
tracts of land as a homestead. We are of the opinion that the rule applied by the 
Hon. Commissioner of the General Land Office in the case of Miranda O. Jackson et 
al. v. Garrett, so far as division, etc., applies in the case now before us. 

Therefore we recommend that Charles J. Doty, the entryman, Harry Pulliam, i 
contestant, and Nettie J. Bradford be allowed to make a division of the land in con-— 
test, having regard for the legal subdivisions, and that if they are unable to come to 
an agreemcnt that the claim be sold to the highest bidder of the three. 


From this decision Doty and Pulliam appealed to your office. 
On May 11, 1895, your office found as follows: © 


~ So far as the evidence shows the facts, I am of the opinion that Doty violated the 
law by voluntarily and purposely entering on the land. before noon of September 22, 
1891, and that he is, therefore, disqualified. Homestead entry No. 7761 is therefore 
held for cancellation. | 

AS both Miss Bradford and Pulliam have made a ‘asbnahte compliance with the 
law by their improvements and residence on the land, and as Miss Bradford’s 
improvements ate on the north half and Puiliam’s principal improvements on the 
south half, it would be but equitable to divide the land between them, and ib: is 80 
ordered. — 
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From this decision Doty has appealed. The chief grounds of excep- 
tion to your office decision are, that if was error to hold: 

1, That he was a “sooner” ald disqualified. | 

9. That it was error to hold that the east line of Pula. fence was 
exactly on the meridian line. : 

3. That it was error to hold that | | | 

the belief that the Pulliam fence was on the meridian line was acted on by the 
deputy United States marshal on duty at that place, and who advised the parties 
there, September 22, 1891, for the purpose of making settlement, to remain on the 
west of said line until the signal was given, which advice seems to have been fol- 
lowed with very few exceptions. 
This last assignment of error presents the vital question in the case. 
The record sustains your office as to fact that the deputy U. 3. marshal 
acted on the belief that the Pulliam fence was on the meridian line, 
which was acquiesced in by the bulk of the people present. For the 
purpose of securing equal chances to all, the officer in charge had the 
right to locate and point out the ine from which all should start. 
Doty did not acquiesce in this decision and belief, but stayed outside, 
and made his start from the outside of the fence. Presumably, in so 
doing he acquired advantage over those who stood inside the fence, and 
he at least assumed the burden of being able to show that he gained 
no advantage over Pulliam and Miss Bradford by so remaining outside. 
This he has failed to do, and it follows that his entry must be canceled. 

This disposes of Doty’s entry, and leaves the coutroversy between 
Pulliam and Miss Bradford. They seem to have made little effort to. 
show any precedence of the one over the other as to the time each 
staked the claim. They are upon terms of equality in the matter of 
improvements. Neither the local officers nor your office has under- 
taken to settle the question of priority in settlement as between them. 
Miss Bradford has not appeared as an appellant at all. Pulliam has 
not appealed from your office decision, wherein you award half of the 
tract by subdivisions, on which her settlement and improvements are 
located, to Miss Bradford. Their consent to this adjustment is inferred, - 
from their mutual acquiescence, and there being no longer an entry in 
question, your office decision is affirmed. 


SOLDIERS ADDITIONAL HOMESTEAD—CERTIFICATE OF RIGHT. 
JOHN H,. HOWELL. 


Soldiers additional homestead certificates of right, regularly issued, and located by 
bona fide purchasers thereof, but thereafter canceled for illegality, and so remain- 
ing unsatisfied at the passage of the act of Angust 18, 1894, are bysaid act vali- 
dated, and may be reissued for the benefit of a bona fide purchaser thereof. 

- Seeretary Francis to the Commissioner of the General Land Office, Jan- 
(I. H. L.) —_ wary 18, 1897, (FLW. C.,) 


With your office letter of December 12, 1896, were forwarded the 
papers in the matter of the appeal of John H. Howell from the action . 
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of your office taken in the decision of October 12, 1896, denying his . 
application for re-certification of the certificates of additional right 
under section 2306 of the Revised Statutes in the names of Mary Rol-— 
lins, Richard W. Hunt, and Lorenzo J. Rowland. 

This matter has been made special upon the recommendation of your 


oflice, it being stated that a decision thereon will on a precedent to 


be followed in other cases. 

The history of the certificates of additional right herein inv volved, as 
gather ed from your office decision, is as follows: 

The certificate in the name of Rollins was ‘located at Fargo, North 
Dakota, May 5, 1879. By your office letter “‘C” of June 10, 1884, the 
entry was adiqaved illegal for the reason that the eevainecs of the 
witnesses and the entryman are written by one and the same person. 
Further, that the name of James I. Rollins, on whose aceount the cer- 
tificate was issued, is not found upon the rolls of Company “A” Second 
Arkansas Infantry, as claimed. The party in interest was therefore 
allowed sixty days within which to show cause why the entry made 
upon the location of said certificate should not be canceled, or apply to 
purchase the tract under the provisions of ne act of June 15, 1880 ( (21 
Stat., 237), 
| On September 10, 1884, Stephen HE. Randall, who claimed to be the 
then owner of the land under transfer from the entryman, purchased 
- the tract under the provisions of the act of June 15, 1880, and upon 
said cash purchase patent issued. 

The certificate issued in the name of Hunt was rr located at Fargo, 
North Dakota, May 28, 1879, and by your office letter “O” of April 20, 
1882, Hans Larson, eho claimed to be the party in interest under said 
entry, was informed that the papers.upon which the entry was based | 
were of doubtful execution and he was therefore allowed sixty days 
within which to establish the legality of the papers or file proper appli- 
cation to purchase the tract under the provisions of the act of June 15, 
1880 (supra). He availed himself of the latter privilege, and upon his 
purchase patent issued. 

The certificate issued in the name of Rowland was algo located at 
Fargo, North Dakota, May 5, 1879. After said location Rowland filed 
an affidavit in which he charged that he never executed the papers 
upon which the certificate and entry were based, and upou the testi- 
mony taken at a hearing ordered ou‘said allegation the certificate was 


. held to have been fraudulently obtained and was canceled together with | 


the entry made thereon. 
It appears that all three of the certificates before referred. to were | 
held by Charles D. Gilmore under powers of attorney which practically 
amounted to a sale of the right, in which the power to locate and to sell - 
_ the land and to appropriate the proceeds thereof was given to Gilmore, — 
the power being made irrevocable in Cone aion of the sum of one 
_ hundred dollars. 
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Gilmore it appears transferred these rights to William Milliken, whose 
nanie was substituted in the powers of attorney before referred to, and - 
by said Milliken, as are in fact, the location of the certificates was 
made. 
These certificates it would appear were illegally obtained, but there 
is nothing in the papers to connect Milliken with the frauds, and your 
office decision in no wise questions the bona fides of his purchase. The 
certificates issued have never been satisfied: it appearing that two of 
the parties invoked the provisions of the act of June 15, 1880, to enable 
them to purchase their lands, because of the “attempted” but inef- 
fectual transfer; and the other party losing the land entirely by cancel- 
lation of the entry. From an affidavit executed by Howell, accompanied 
by a bill.of sale executed by Sarah M., and Ida C. Milliken, it would 
appear that he (Howell) purchased the rights under said certificates 
from Sarah M. and Ida ©. Milliken, the widow and surviving child o 
William Milliken, deceased, on August 1, 1896, 
~ Howell’s application for re. pertieuion of the right was made under | 
the act of August 18, 1894 (28 Stat., 397), as construed in the Pillsbury 
ease (22 L. D., 699). Your office denies the application for the reason | 
that two of the tracts covered by the location of the certificates of right, 
in the names of Rollins and Hunt, were Dee under the act of June 
15, 1880, 
and it is not shown that the parties who purchased the tracts from the government 
were reimbursed by Milliken or his heirs for their outlay for a worthless title. 
(Further) it appears of record that Howell drew the several entries above men- 
tioned from the files for examination at least as early as June 15, 1896; hence, prior 
to his purchase of these certificates he was aware of their invalidity. Itis therefore 
held that he is not an innoceut purchaser in the meaning of the act of August 18, 1894. 
These objections I do not deem sufficient ground upon which to deny 
the right applied for. | 
As to the reimbursement to the persons who, in. order to secure title - 
to the lands covered by the locations of. these certificates issued in 
the name of Rollins and Hunt, were obliged to purchase the lands — 
at the government price, this is purely a matter between the parties 
in the settlement of which this Department can have no interest, inas- 
much as the right to reimbursement, if any SHIA, cannot be regarded 
as a lien upon the certificates. 
The question remaining for consideration is, therefore, whether these 
certificates were confirmed by the act of August 18, 1894 (supra), for if- 
they were, Howell did not on August 1, 1896, purchase invalid certifi- 
cates but validated certificates. | 
In the case of John W. Rankin (on review 21 L. D., 404), it was held: 
But in the light of the history of this legislation, I am constrained to believe that 
the words, ‘‘all soldiers’ additional homestead certifieates heretofore issued,’ etc., 
should not be limited to validating the transfer of certificates heretofore issued, and 


in the hands of bona jide holders. This view is strengthened by the fact that the 
matter of transfers is dealt with by the second section of the act, and the language | 
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“notwithstanding any attempted sale or transfer thereof,” at the end of the first: 
section, should not be construed to limit the operation of the act short of the obvious 
intent of Congress. 


There is nothing in the record to question the bona fies of Milliken’s 
purchase of these certificates of additional right, and as the same were 
regularly issued by your office and were never satisfied, under the 
decision just quoted from, it must be held that said certificates Ss were 
- validated by the act of Angust 18, 1°94. (supra). 

By his purchase Howell auceoeds to the rights of Milliken’s heirs, and 
the action of your office denying his applieation for recertification of 
the right under said certificates is reversed. | | 


SOLDIER?S HOMESTEAD—TIME ALLOWED FOR ENTRY. 


CaRNEY Vv, BYERS. 


A soldier who has filed ay homestead deolarator y statennia is entitled i six calendar 


months after such filing within which to make entry, and commence settlement 
and improvement; and in the computation of such time the day of filing the 


declaratory statement should be excluded, and the a day ot the apecitied 
pene: included. 7 


Seeretare y. Francis to the Com nasionee of the General Land Office, Jan- 
(I. H.-L.) | wary 18, 1897, (W. M. W.) 


The case of David Ww. Carney v. John M, Beers has been considered 
upon the appeal of the former from your office decision of August 1, 
1395, affirming the judgment of the local officers denying said Carney 
the right to make homestead entry under his soldier’s declaratory state- 
ment, and dismissing his contest against the entry of Byers for the 
Sw. 4 4+ of Sec. 9, T. 20 N., R. 10 W., Alva, Oklahoma, land distriet. 
| The record shows that a April 93, 1894, Car ney filed soldier’s declara, 

tory statement for the land in question. 
~ On October : 23, 1894, Byers made homestead is for the tract. | 

On October 24, 1894, Carney made application to make homestead 
entry of the enact andes his soldier’s declaratory statement, which was 
rejected for contlict with Byers’ 8 entry. 

On the same day Carney filed an affidavit, in which he stated, among | 
other things, after referring to Byers’s entry: 


That said homestead entry is fraudulentin this: That the sal id John M. Byers made 
said entry subject to the right of said David W. Carney, who. had filed a soldier’s 
declaratory statement for said tract of land April 23, 1894, and had made a valid set- 
tlement upon the same the last of July, 1894, by going upon said land and building 
him a frame house and digging him « good well for water, and making other valuable 
‘improvements upon said land, and remaining upon said land till about the middle 
of September, 1894, and at which time he went down into the Chickasaw country — 
in the territory to look after a crop he had planted there the season prior to this 
time. And on the 17th day of September, 1894, he started to the U, §. Land Office at 
Alva, 0. T., to perfect. his entry, or place his homestead entry. upon said tract of land, 
distance of about two hundred miles, and was driving over land when one of his 
. horses became sick, and he did not reach the land office till on the morning of the 
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24th day of October, 1894, and he found out that one John M. Byers, the defendant, 
had filed said homestead entry on said tract of land the day before. And affiant now 
- claims his right to enter said land on the grounds of prior settlement and improve- 
ment, and that he is the only person who ever made any settlement and Enproxemnent 
on said land. 


On May 6 1895, the register and receiver sustained Byers’s motion wo 
dismiss ee contest. 3 

Carney appealed. | 

On August 1, 1895, your office, after fesiting the tae found that: 

It follows that Carney can claim no rights under his soldier’s declaratory state- 

ment for more than six months from the date of his filing had elapsed when he 


attempted to make homestead entry of the land, and the filing of a soldier’s declara- 
tory statement exhausts the homestead right. 


‘Thereupon the judgment of the local officers was affirmed. 

Carney appeais, | 

It is claimed in argument on behalf of Carney, that Byers’s entry was 
made before the time had elapsed in which Carney had to appear at the 
local land office and file his “‘ regular homestead affidavit.” | 

The material question for determination is, whether Carney made his 
application to enter within the time allowed therefor under the law. If’ 
his application to enter was made within the time allowed by law in 
cases of soldiers’ declaratory statements, then it was erroneous for the 
register and receiver to reject his application, and your office decision 
affirming their judgment was erroneous. If his application was not filed 
within the time allowed by law to make entry in such cases, there was 
no error in the judgments below. | 
- Section 2304 of the Revised Statutes allows every private soldier ay | 
officer who has served in the army of the United States during the 
recent rebellion for ninety days, and who was honorably discharged, 
and has remained loyal to the government, to enter one hundred and 
sixty acres, or one quarter section, of oo public lands, of the char- 
acter heen described, or of 
other lands subject to entry under the homestead laws of the United States; but 
such homestead settler shall be allowed six months after locating his homestead and 
filing his declaratory statement, within which to make his entry and commence his 
settlement and improvement. ; 

Section 2309 provides: 

That every soldier, sailor, marine, officer, or other person coming Githan the pro- 
visions of section two thousand three nuadved and four, may, as well by an agent as 
in person, enter upon such homestead by filing a declaratory statement, as in pre- 
emption cases; but such claimantin person shall within the time prescribed make his | 
actual entry, commence settlements and improvements on the same, and thereafter 
_ fulfill all the requirements of law. | 
As a matter of law, it is clear that a soldier who has filed a declara-_ 

tory statement is entitled to six months time after filing such declaratory 
statement to make his entry and commence his settlement and improve- 
ment. The term six months, as used in the statute, means calendar 


‘months. 
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When the computation of time is to be made from an act done, the 
rule is to exclude the day on which the act is done, and include the last : 
day in the specified period. — | 

In Sheets v. Selden’s Lessee (2 Wallace, 177-190), the supreme court 
of the United States very clearly and concisely states the rule respect- 
ing the computation of time as follows: 


The general current of the modern authorities on the interpretation of contracts, 
and also of statutes, where time is to be computed from a particular day or a partie- 
ular event, as when an act is to be performed within a specified period from or after 
a day named, is to exclude the day thus designated, and to include the last day of 
the specified period. ‘‘When the period allowed for doing an act,” says Mr. Chief 
Justice Bronson, ‘‘is to be reckoned from the making of a contract, or the happening 
of any other event, the day on which the event happened may be regarded as an 
entirety, or a point of time; and so be excluded from the computation.” 


Applying this doctrine to the case at bar, Carney was entitled to full 
six calendar months’ time after the 23d day of April, 1894—the date of 
- filing his soldier’s declaratory statement—in which to make his entry 
thereunder. Excluding the day on which Carney’s soldier’s declara- 
tory statement was filed, the six calendar months allowed him there- 
after in which to make his entry would expire with and including the 
24th day of October, 1894. His application to enter being offered on 
said date was.in time, and should have been allowed. 

Byers’s entry was made before Carney’s six, months to ae entry 
under his declaratory statement had expired, and for that reason 
Byers’s entry was made subject to Carney’s right, under the law and 
regulations, to make his entry. Instead of rejecting Carney’s applica- 
tion to enter under his soldier’s declaratory statement for conflict with 
Byers’s entry, Carney’s application being made within the time allowed 
should, aS a matter of right, have been allowed, and such allowance 
would ‘have operated to exclude Byers’s claim, and his entry should 
have been canceled. See General Circular, p. 23. 

- Your office decision appealed from is therefore reversed, Byers’s 
entry will be canceled, and Carney will be permitted to make entry of 


the tract under his application of October 24, 1894. 


———— 


RAILROAD GRANT—INDEMNITY SELECTION. 


NORTHERN Paciric R. R. Co. v. AYERS. 


An indemnity selection of unsurveyed land: should be canceled, not suspended to 
await survey. 

Prior to selection the lands within the indemnity limits of the Nor thern Pacific grant 
are open to settlement and entry. 


Seeretary Francis to the Commissioner of the General Land Office, Jan- . 
(I. H. L.) : uary 18, 1897. (J. L. McC.) 


I have considered the case of the Northern Pacific Railroad Com- 
pany v. Clara M. Ayers, involving her desert land entry for the Ei. 4 of 
Sec. 3, T. 8 N., R. 1. H., Bozeman land district, Montana. 
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The land described is within the indemnity fimiee: of said railroad, 


~ and was included in the withdrawal of February 21, 1872, upon general 


route. Upon the definite location of the line of said road, on July 6, 


~ 


1882, it was found to be within the indemnity limits, and was opdered 


_ withdrawn by your office letter of June 9, 1883. Said indemnity with- 


drawal, however, has been held to be without validity or effect, and 
consequently no bar to settlement and entry under the public land 
laws. 

On March 20, 1885, the onan selected lots 1, 2 a and 4, the SW. 4 
of the NH. 4, the S. 4 of the NW. 4, and the N. ‘. of the SW. 2, of said 
sec. 3; and on J aie 23, 1835, it selected the SEH. 4 of the NE. 4 of 
said section. oo | 

Inasmuch as Clara M. Ayers’ desert-land entry was made (August 5, 


| 1893), subsequently to the date of said selections by the company, the 


latter acquired the prior and paramount claim to such of the tracts as 
had been surveyed, to-wit, lots 1 and 2, and the SW. 4 of the NE. 4 of 
said Sec. 3; and your office, by decision of August 20, 1895, properly 
held the desert land entry for cancellation in so far as it embraced Said — 
tracts. 

The SEH. 4 of the NE. 4 of said Sec, 3 was, at the date of your said 
office abéinion. aneieered: your office therefore held that it was not. 
Subject to selection by the railroad company, and held its list for can- 
cellation in so far as it embraced said tract. 

The railroad company has appealed, alleging that your office was 1n 
error, (1) in holding that the SE. 4 of the NE. 4 was not subject, to 
selection by the railroad company, hecaice unsurveyed, It contends 
that— | 


Instead of cancelling the company’s "selection tor the SE, + of the NE. 2 of this 
section, the Commissioner should have suspended the same to await acceptance of 


_ the survey. 


In the case of the Northern Pacific Railroad Sangaay (15. T5583); 


the company selected lands of which it is said that “after an examina- 


tion of the plats,” it was ‘‘found practicable to protract the lines of | 
survey of the adjoining sections of which survey had theretofore been 


made so as to include the two southwest quarters, selected by the com- 


pany.” Your office rejected the selection. The company appealed, 


. contending that— 


the establishment of the three corners and the sur vey of fie exterior lines seuitetea 
the field survey; and making and filing of the plat of the same by the surveyor 
general sufficiently identified the land to admit of their selection. | 


_ But the Departinent affirmed said decision, saying: 


' No plat of survey of the tracts in question was approved or on file in the district — 


office or anywhere else at the date of the railroad selections; it follows that said 
eon tions were properly rejected. 

The selections were not suspended “to await the acceptance of the 
survey.” I do not think that it would be proper practice to pursue 
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such a course, and allowing lands to be “tied up” for an indefinite 
period by selections made prior to survey. If such “suspended” selec- 
tions were to be considered a bar to settlement or entry, they might 
better be allowed. If they were to be considered no bar ther eto, they 
might better be canceled. 

(2). Phe company contends further that, aceon as the SH. 4 of the 
NE. 4 was unsurveyed, “it was error not to have canceled the desert- 

land eatey of Clara M. Ayers for the same.” 

It having been decided that the ratlroad company has no valid claim 
to said SE. 4 of the NE. 4, the question as to what course the govern- 
ment may pursue with regard to Mrs. Ayers’ desert-land entry for the 
same is one solely between the government and her, with which the 
railroad company has no concern. . 

(3). The question as to whether land within the indemnity limits of 
said company is subject to settlement and entry prior to selection has 
_been decided in the affirmative by the Department in the case of. said 
company against Jennie L. Davis (19 L. D., 87), and many others. 

J concur in the couclusions reached by your office in the decision 
appealed from, and therefore affirm the same. | 


RATLROAD LANDS—SECTION 5, ACT OF MARCH D5 1887 y 
LINCOLN v. SOWERS. 


The right of purchase under section 5, act of March 3, 1887, is not defeated by a 

_. prior adverse application to enter under which no settlement right is asserted. 

Land subject to indemnity selection, and sold to a purchaser in good faith, as a part 
of the grant, may be purchased under said section, though no selection of the | 
land was made by the company. 


Seoretary Francis to the Commissioner of the General Land Office, Tan- | 
(eekly . uary 18, 1897. (i. M. RB.) 


This case involves the SW. 4 of the SE. 4 of Sec. 8, T. 84 N,, R. 23 
W., Des Moines land district, lowe 
- The record shows that vour office, on July 8, 1875, ordered a Geta 
‘in the case of Edward W. Templeman v. Cedar Rapids and Missouri 
River Railroad Company, the former having applied to make soldier’s 
additional homestead entry for the tract in controversy, together with — 
other land. Subsequéntly, on February 13, 1879, your office notified 
the local officers that it was not necessary to have the hearing ordered, | 
in view of the decision of the Department holding that a homestead 
entry of record, uncanceled, segregated the land and was sufficient to — 
defeat the ane in behalf of the Cedar Rapids and Missouri River 
Railroad Company, made on June 2, 1864 (13 Stat., 95), and the records 
of your office showing that one Becktels had eae homestead entry for 
the tre :t on February 6, 1863, which remained of record until canceled | 
on April 29,1872. Your office therefore held that this tract of land was. 
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excepted from the operation of the grant in behalf of said railroad com- — 
pany. Of this action the attorneys for the railroad company were 
notified by letter of October 14, 1893, and the local officers were 
instructed to notify Templeman. On March 8, 1894, the local officers 
reported that after repeated attempts they had failed to serve him. 

On June 26, 1894, the local officers transmitted the application of 
George B. Lincoln to make homestead entry of the land in controversy, 
and the alternative applications of James W. Sowers, either to enter or 
purchase under section 5 of the act of March 3, 1887. | 

From the application of George B. Lincoln it appears that it was filed 
on June 14, 1894, and was rejected by the local officers because of the 
pending application of Templeman; from which action Lincoln appealed, 
asserting that Templeman had no interest in and to this tract, as was 
_ shown by a letter from said Templeman to the attorney of Lincoln, 

dated Adel, Iowa, January 9, 1894, in which he said, “I have taken up 
all of my government lands that are due me.” It appears further that 
the attorney of Lincoln had sought for Templeman with the intention 
of purchasing his preference right, and that this was his reply to such 
_ attempt. 3 
- In reference to the application of James W. Sower s, it appears that 
this was filed on June 18, 1894,—four days later than that of Lincoln,— 
and being rejected, Sowers took appeal. Sowers made application to 
enter as an adjoining farm homestead, he being the owner of the 
remainder of the said SH. 4. It further appears in his affidavit, that 
he sets forth that he and his grantors “have been in open, actual and 
peaceable possession” of said land “from May 15, 1868, until the present 
time, claiming to be the owners thereof, and that my claim of title is 
derived as follows.” And it further appears that the Cedar Rapids and 
_ Missouri River Railroad Company, claiming this land under the said 
act of June 2, 1864, sold, on May 13, 1868, to one Francis R. Hughes; 
and then by regular conveyances of warranty deeds this tract came 
into possession of Sowers on February 14, 1880; and he asked that he 
be allowed to purchase. : 

Your office decision of August 1, 1895, passing upon the issues thus 
joined, rejected the apphcation of incon and allowed Sowers to pur- 
chase under the act of March 3, 1887; from which action Lincoln 
appealed. 

The section under consideration is as follows (24 Stat., 556, Sec. 5): 

That where any said company shall have sold to citizens of the United States, or 
to persons who have declared their intention to become such citizens, as a part of 
its grant, lands not conveyed to or for the use of such company, said Jands being the 
numbered sectious prescribed in the grant, aud being coterminous with the con- 
structed parts of said road, and where the lands so sold are for any reason excepted 
from the operation of the grant to said company, it shall be lawful for the bona fide 
purchaser thereof from said company, to make payment to the United States for said 


lands, at the ordinary government price for like lands, and thereupon, patents shall 
issue therefor to the said bona fide purchaser, his heirs or assigns: Provided, That 
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all lands shall be excepted from the provisions of this section, which, at the date 


of such sales, were in the bona fide occupation of adverse claimants under the pre- 


emption or homestead laws of the United States, and whose cJaims and occupations 
have not since been voluntarily abandoned, as to which excepted lands the said pre- 
emption and homestead claimants shall be permitted to perfect their proofs and 
entries, aud receive patents therefor: Provided further, That the said section shall 
- not apply to lands settled upon, subsequent to the first day of December, eighteen 
hundred and eighty-two, by persons claiming to enter the same under the settlement 
laws of the United States, as to which lands the parties claiming the same, as afore- 
said, shall be entitled to prove up, and enter, as in other like cases. 


In the case of Jenkins et al. v. Dreyfus Ue L. ee 272), aprconeiaine 
said section, it was said (syllabus): | | | 

The right of purchase under section 5, act of March 3, 1887, is not defeated by an 
adverse application to enter made after the passage of said act, nor by an application 
to enter pending at the passage of said act under which no settlement right is alleged. 
- And on the same line was decided the case of the Union Pacific Rail- 
road Company v. Norton (on review), 19 L. D:, 524; and also the case - 
of Sethman v. Clise, 17 L. D., 307. | 

It is further objected by the appellant, that this land being a part of 
an even numbered section, the above cited opinions have no bearing. 
_ While the even numbered sections within the primary limits were not 
specifically granted as lands in place, they were by the act of 1564 made 
subject to indemnity selection in satisfaction of a loss in place. See 
case of Cedar Rapids and Missouri River Railroad Company e¢ al. v. 
Herring (110 U, S., 27), wherein it was held that the purpose of the said 
act of 1864, among other things, was— _ | 

To adjust the amount of lands, to which the company would be entitled under this 


new order of things, and to enlarge the source from which selection might he made 
for the loss of that not fonnd in place. 


And the court further said— 


' This latter is accomplished by declaring that ad? the sections within the fifteen- 
mile limits shall be subject to such selection on the same terms on which only alter- 
nate sections could previously be selected. | 

Your office i in its decision erred in treating this land as land within 
the primary limits and that the entry of Becktels excepted it from the 
operation of the grant. Being lands whereof indemnity selection could 
be made, the right of selection would exist at any time when the record 
was, clear. 

In the case of Pierce et al. v. Musser- Sauntry Company (19 L. Yo 136) 
it was held (syllabus) : 

Lands lying within railroad indemnity limits, not required in aie final adjustment 
of the grant, nor selected on behalf of the same, but sold as a part of said gr ant to 
purchasers in good faith, are of the character subject to purchase under section 5, | 
act of March 3, 1887. . 

This would seem to be cael anon for holding that Sowers’ appli- 
cation to purchase should be allowed, though n no selection was made of 
this tract by the company. 
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In the opinion supra it was said, in speaking of the title of the rail- 
road company, “It is not necessary that it should be a legal or valid | 
one. It is sufficient if it be colorable.” | 

For the reason given your office decision is hereby affirmed. | 


CONTEST AFFIDAVIT—AT TORNEY—NOTARY PUBLIC. 
TALLEY v. GASS, . 


In those States or Territories whose laws do not forbid an attorney to administer an 
oath to a client, the necessary oath to a contest affidavit may be administered 
by an officer or notary who is also the attorney of the contestant; but in States 
where the local laws forbid such pracuee it will not be allowed by the Land 


Department. 
The case of Werden v. Schlecht, 20 L. D., 528, svaetulel itt section 13, instructions 
of December 15, 1885, 4 L. D., 297, niained: 


Secretary Francis to the Commissioner of the General Land Office, Tan-— 
(I. H. L.) oR as uary 18, 1897, (C. W. P.) 


George I. Talley has appealed from the decision of your office of. July 
27, 1895, dismissing his contest against the homestead entry, No. 933, 
of Addie B. Gass, of the SE. 4 of Sec. 15, T. 28, R, 11, Alva land ais 
trict, Oklahoma Territory. . 

The ground of said decision is that the affidavit of contest was made 
before the contestant’s attorney. : 

At the hearing the defendant moved to quash the. proceedings, on 
the ground that the affidavit of contest was not properly verified, it 
‘being sworn to before the contestant’s attorney. The register and 
receiver overruled this motion, and the case was heard upon the testi- 
mony offered. The local officers found for the defendant. The con- 
testant appealed. Your office held that it was error in the local officers 
not to dismiss the contest on said motion of the defendant, saying: 

The affidavit was made before the contestant’s attorney. The evidence was before 
you that such was the case at the time it was filed, as the affidavit and power of 
attorney were on one and the same sheet of paper, and it should not have been 
received by you. No notice should bave been issued thereon. The Department has 
ruled that the affidavit of a party taken before his attorney as notary public, will ° 
not be accepted by the Department, 


And you cite the case of Werden v. Schlecht, 20 L. D. , 528, aS authority | 
for your decision. 

Upon further consideration of the question pecsantan: the Depart- 
ment is led to the conclusion that the doctrine announced in the case of 
Werden v. Schlecht, cited by your a is not sound, and the same 
will not be followed. | 

In the case of William R. Sitieg: 3 L, D., 248, it was held, after a 
thorough discussion of the subject, that the Code of Dakota, fairly con- 
strued, did not forbid an attorney to administer the necessary oath to 
a contest affidavit, and that the contest affidavit, which was executed 
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before the contestant’s attorney, was not invalid. This decision was 
followed in the case of Hopkins v. Daniels, 4 L. D., 126. 

The laws of Oklahoma on the subject of affidavits and depositions ar : 
_ the same as those of Dakota, cited in the case of William R. Sutley, 
supra, and such laws not forbidding it the contest affidavit as made in. 
this case will be accepted. 

The rule in such cases hereafter will be that in those States or Terri- 
tories whose laws do not forbid an attorney to administer an oath to a 
client, the necessary oath to a contest affidavit may be administered by 
an officer or notary who is also the attorney for the contestant; but in 
States where the local laws forbid such practice it will not be allowed. 
Section 13 of the circular of instructions issued December 15, 1885 (4 L. 
 D., 297-9), is to that extent modified; and the case of Werden v, 

7 Schlecht, so far as in conflict with these views, is overruled. — | 
' Your office having dismissed the contest without considering the case 
on its merits, the record is returned for such consideration, and in view 
of the delay caused by the proceedings already had you are requested to © 
act upon the case as early as practicable, 


——— 


Foote v. MCMILLAN, 


_ Motion for review of departmental decision of March 7, 1896, 92 L. D., 
280, denied by Secretary Francis, January 18, 1897. 


————— 


COAL LAND—FINAL PROOF—LIFE OF FILING. 
SKOYEN v. HARRIS. 


A coal land claimant who appears, on the last day of the life of} his filing, at the locul 
office and within the business hours designated by official regulations, and is 
prevented from submitting his final proof: and making payment at such time by 
the receiver’s office being closed contrary to said regulations, should not be 

regarded as in default, where such proof and payment are tendered on the next 
business day. 


Secretary Francis to the Commissioner of the General Land Office, Jan- 
(I. H. EL.) uary 18, 1897. (K. B., Jr.) 


This is a contest under the coal land law—sections 2347 to 2352, 
inclusive, of the Revised Statutes. 
The record shows that John Harris filed his coal declaratory state: 
ment No. 992, March 23, 1893, for the SE. 4 of Sec. 16, T. 21 N., R.7 E., 
— Seattle, Washington. nee sisetict, dlicaing that he came into posses- 
sion thereof on the twentieth of the same month, and had located and 
opened a valuable mine of coal and expended $100 in labor and improve- 
ments thereon; that on March 30, 1894, Peter O. Skoyen filed his coal 
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_ declaratory statement No, 1028, for the same land, alleging. possession. 
on and since March 21, 1894, and that he had located and opened a 
valuable mine of coal and expended $20.00 in labor and improvements 
thereon; that on May 21, 1894, Harris applied to purchase the land, 
and offered proof and tendered payment therefor; that on July 7, 1894, 
after notice of Harris’ application, proof and tender, Skoyen filed a pro- 
test against the same, on the ground that Harris’ declaratory statement 


had fully expired by limitation of law before he tendered proof and payment for 
said land, more than fourteen months having intervened between the date of his 
alleged possession and the date of his said proof; 


that a hearing was duly had in January following; that on April 2, 
1895, the local office decided that although the evidence showed ‘that 
Harris has expended about $2,000 in money and work upon this land 
and has acted in apparently good faith,” yet by his failure to apply to 
enter and tender proof and payment therefor within one year and sixty 
days from the commencement of his possession and improvements he 
forfeited his right thereto ‘as against an adverse claimant,”. and 
rejected his application to purchase, and, in effect, recommended the 
cancellation of his coal filing; that on appeal by Hors your office, on 
July 2, 1895, decided that Skoyen had failed to show that he had 
opened and improved a coal mine on the land, or that he was acting in 
good faith, that he did not therefore have a valid adverse claim to the 
land when Harris applied to purchase, that Harris, having otherwise 
complied with the law, might enter the land after one year and sixty 
days from the commencement of possession and improvements, in the 
absence of any valid adverse claim, that Skoyen’s filing should be can- 
celed and Harris’ final proof received, and he be allowed, upon pay- 
ment, to make entry of the land; and that a motion by Skoyen for 
rehearing was denied by your office October 7, 1895. 

_ An appeal by Skoyen brings the case before the eee error 
being assigned as follows: | 

I. Error to decide that the proof of montesiee: good faith is amps and entirely 
satisfactory. 

II. Error to decide that contestant has failed to show that he was mies in good 
faith. 

III. Error to decide that contestee’s possession must be ssbavded as having com- 
menced upon March 20, 1893, instead of about the middle of February, 1893, the time 
he states in his testimony that he came into possession. 

IV, Error to decide that Harris made tender of payment on May 21, 1894, or at any 
other time; it appearing that tender was not made by ae and that he had no money 
of his own or in his possession for such purpose. 

' Y, Error to decide that on said 21st day of May, 1894, when such tender is alleged 
to have been made, there was “no valid adverse claim” to the land applied for 
by him. 

VI. Error to decide that said _ application of Harris to purchase said land vo be 
allowed.. 

VII. Error to decide that the coal declaratory statement No. 1028 of protestant be 
canceled. 
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_ VIIT. Error to decide that it is immaterial what contestant has done in the way 
of improvements upon said land since the day when contestee (Harris) tendered 
proof and payment therefor. | 

IX, Error to refuse said petition for re- hearing. 

X. Error to decide that said petition for re-hearing alleged no sufficient grounds 
for a re-hearing. 

XI. Error not to deeide— : 

First: That said final proof and payment by Harris were not made in time. 

Second: That the possession of said Harris was commenced in February, 1893, and 
that proof and payment should have been tendered in April, 1894. | 

Third. That the declaratory statement No. 1028 of contestant is a valid adverse 
claim to said land and that said contestee had no right thereto as against said . 
adverse claim. 

Fourth: That the work done by the said Skoyen as a basis for said coal declara- 
tory statement filing was sufficient and that he was entitled to his full time of one 
_ year and sixty days after taking possession of said land in which to open and develop 
the coal deposits thereon and to show his good faith in the premises, and that the 
amount of his improvements was not a material question in the hearing upon the 
right of Harris to enter said land, it being true that his application to enter was 
-made too late. : 

Fifth: That said Skoyen has since and within the life of said filing made such 

improvements, and that his good faith is thus demonstrated. 
_ Sixth: The application of Harris to enter said land should be denied and his coal 
declaratory statement No. 992 canceled, and that said land be awarded to Peter O. 
Skoyen under his coal declaratory statement No. 1028 and the final BRO and pay- 
ment tendered thereon. 


| Upon the question of Harris’ good faith the evidence abundantly 
sustains the conclusions of your office and the local office. His pos- 
session and improvements have been continuous during all the period © 
in controversy. He has opened and improved a valuable mine of coal, 
and expended $2,000 in money and improvements to that end on ae 
land. At the hearing his good faith, except as alleged in the protest 
and hereinbefore indicated, was pocale admitted by the protestant. 
Upon the contention of the appeal that Harris’ “possession” com- 
menced “about the middle of February, 1893,” instead of March 20, 
- 1893, It is sufficient to say that although the evidence shows that Har- 
ris pominenbed prospecting for coal on the. land and did some work 
thereon and discovered coal during February, 1893, it does not show 
that he had possession of the land or went upon it to take possession 
asa claimant under the coal land law ao as alleged in his filing, on 
March 20, 1893. — 

Under the coal land law, as contained in the sections of the Revised 
Statutes above indicated, a claimant seeking a preference right to 
purchase, and coming lawfully into possession of public coal land, is 
entitled, upon continued compliance therewith in good faith, to hold 
and possess the same as against any other party claiming under the. 
same law, for the period of one year and sixty days “after the date of 
actual possession and commencement of improvements on the land” 
(sections 2349 and 2350, Revised Statutes). ‘This period, in the case of 
Harris’ filing, within which he might make entry of the land, expired 
on Saturday, May 19, 1894. 
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Harris testifies that by reason of an attack of rheumatism during 
three days preceding the 19th, he was delayed in reaching the local 


office, and did not, therefore, arrive there until about three o’clock 


P. M. of the 19th with his proof, and money to pay for the land, when 
he found the office closed. it appears from the register’s statement 
that only the receiver's office was closed, that office closing regularly 
at one o’clock P. M. on Saturday to enable the receiver to make depos- 
its of public money. The record, as already stated, shows that tender 
of proof and payment was made on Monday, March 21, following. 

There is no evidence to controvert the truth of Harris’ testimony as 
to his previous sickness, and his presence at the land office on Saturday, 
May 19, 1894, with his proof and money to pay for the land. The reg- 
ister’s statement corroborates Harris as to the receiver’s office being 
then closed. Under the law as expressed in official regulation govern- 
ing his attendance, the receiver should have been there at the time 
Harris arrived, and thence on until four o’clock P.M. (General Cir- 
cular, p. 120.) The law gave Harris until that hour within which to 
comply with its requirements.. Standing ready to comply within the 
time allowed, and being prevented from so doing only by the previous — 
closing, contrary to law, of the receiver’s office, his right should not 
thereby suffer any prejudice or impairment. Harris’ tender of proof 
and payment should be regarded in contemplation of law as duly made 
at the hour he aeee and therefore within the specific statutory life 

of his clan, 
«Tt is unnecessary in this view of the case to pass upon any other 
question sought to be raised by the appeal. 

The contest of Skoyen is dismissed, and your office decision of J aay 
2, 1895, as herein modified, affirmed. 

Harris will be allowed to duly complete his entry, Subject, however, 
to any valid adverse claim of the State of Washin gton ander its grant 
of schoo! lands. 

SETTLEMENT RIGHT—SUCCESSFUL CONTESTANT—RELINQUISHMENT. 
GOURLEY v, COUNTRYMAN. 


While as between two parties claiming the same tract, the settlement right of one 
‘may not defeat the superior right of the other as successful contestant, yet if 
such contestant thereafter enters the land, and relinquishes the entry, such 
settlement right, if maintained, will defeat the subsequent entry of a third, 


‘party. 
Secretary Francis to the Commissioner of the General Land Office, i an- 
(ILH.L) | | wary 18, 1897. - -  (G. WLP.) 


This case involves the N. 4 of the NE. 4 of Sec. 28, T. 11 N., &. 3 W., 
Oklahoma land district, Oklahoma. 

The record shows that on May 11, 1889, A. G. Pini wae home. 
stead entry of the above descuibed lanes that on October 17, 1889, 
William Gourley contested said entry, on the eran that fhe. ae 

10671—voL 244 | 
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man had executed, for a valuable consideration, a eelinaascnuicnt of 
his entry, and had asserted afterwards no claim to the land; that on 
September 30, 1890, Thomas W. Pence contested the entry of Blanvelt, 
charging abandonment and the relinquishment of his entry, and that 
the contest of Gourley was instituted when the relinquishment was in - 
- his possession, and was speculative and intended to prevent others 
from securing any rights upon the land, until he could sell the relin- 
quishment, or hold the land until such time as suited him to make 
entry thereof; that on December 21, 1891, Gourley tiled the relinguish- 
ment of Blauvelt and made homestead entry of the said land, together 
with the 8. 4 of the said NH. 3. A hearing was had; the contest of 
Pence was dismissed. On appeal, your office sustained the action of 
the local officers. But upon a further appeal, the Department reversed 
your office decision. A motion for review of this decision was denied 
on December 24, 1894. See Pence v. Gourley, 18 L. D., 358; id. on 
review, 19 L. D., 588. Your office, on January 17, 1895, canceled 
— Gourley’s entire entry. On February 14, 1895, Pence ade homestead 
entry for the N. 4 of the NE. 4 of said section 28, and relinquished the — 
same on July 26, 1895, and on the same day George W. Countryman 
was allowed to make homestead entry of the said N. 4 of the NE. 4 
On October 15, 1895, Gourley filed an affidavit of contest against 
Countryman’s entry, alleging settlement dating from November, 1889, 
and that he was a resident of the land at the date of Pence’s relin-_ 
quishment and Countryman’s entry. On February 10, 1896, Gourley 
filed an application for reinstatement of his homestead entry, alleging, 
in addition to the allegations tn his contest affidavit, that Countryman 
knew of his settlement and residence when he made entry, and that 
said entry was made with the intent to defraud the peo of his 
improvements. 

Your office, by decision of May 14, 1896, held that it was error to | 
-eancel couney: s entire entry, and feinstated his entry as to the S. 4 of 
the NE. 4, improperly canceled, but denied his application for rein- 
statement as to the N, 4 of said quarter section. 

On June 6, 1896, Gourley filed a motion for review of your office 
decision, and with Raid motion he filed an amendment of his application 
for reinstatement, in which it is repr esented by him, under oath, that 
when he pur chased the relinquishment of Blauvelt’s entry, he did so in 
good faith, with no intent of defrauding any one; that he was first 
awarded the land by the register and receiver, and the Commissioner 
of the General Land Office, and that he felt that he had been greatly 
wronged and injured by the depar tmental decision reversing the action 
of your office and the local officers and holding that his contest against 
Blauvelt’s entry was not in good faith; that the entry made by Pence » 
was with the intent and design of speculation, and that he never 
intended to submit final proof in support of said entry, and that he 


is informed and believes he (can) establish by proof that there was ® conspiracy 
between said Pence and said Countryman to hold said land by said entry so made by 
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each of them as aforesaid, for speculative purposes and for the purpose of availing 
themselves of the benefit of the amount of money, which said affiant has put into 
said tract involved; that each of said parties has known all the time of the claim of 
said affiant by virtue of having observed him in open,-notorious, visible and adverse 
possession of said tract, exclusively occupying and cultivating the same. 


Upon this motion for review, your office on J og 28, 1896, held as 
follows: 


Gourley’s contention that he was unjustly dealt with by the Department can not > 
be considered by this office. The action of this office in such Gases is subject to 
review by the Department, and this office is bound by the final judgment of. the 
Department. Nor do I see any reason why office decision of May 14, 1896, should be 
disturbed on Gourley’s charge (that he) was a settler on the land. The Department 
held that Gourley had shown bad faith in his dealing with the government and 
declared that Gourley had acquired no right by his settlement and residence, 

It is true that Pence who secured the cancellation of Gourley’s entry has relin- 
quished his entry, but it is also true, as held in office decision of May 14, 1896, that 
before Gonrley asked for a reinstatement of his entry, Countryman’s tte acq uired 
by virtue of his entry had attached. 

Tt does not appear to me that the charge in reference to Pence’s bad faith, or fraud- 
ulent design in prosecuting his contest against Gourley’s entry is a material one. 
Pence’s entry is not now the subject of attack, Whatever right was accorded him 
by virtue of his contest, has been waived and relinquished to the government. 

The fact that Countryman made entry for the land with the knowledge that Gour- 
ley had improvements on it, and had asserted ownership thereto, does not invalidate 
hisentry. Gourley’s entry had been canceled as the result of a contest that had been 
prosecuted to a final judgment before the Department, and in that judgment it was 
held by the Department that Gourley acquired no right to the land by reason of his 
improvements and ‘‘continuous residence.” The land, after Pence’s entry was can- 
celed by relinquishment, became a part of the public domain, subject to appropria-. 
tion by entry, and it was not unlawful for Countryman to enter the same even 
though he knew of the improvements made by Gourley and his residence on the 
land; | 


and denied the métion for review. 

Gourley appeals to the Department. 

While I concur in that part of your office decision which Sore that 
the decisions of the Department of April 5, 1894, and December 24, 
1894, are final, as to all matters that preceded the entry of Pence by 
virtue of his preference right, as contestant, and think that Gourley’s 
application for reinstatement of his entry was properly denied, I can 
not agree with you that Gourley could acquire no rights by virtue of 
settlement and continuous residence upon the land, after the cancella- 
tion of Pence’s entry. 

In the case of Pence ». Goariey the Department did not sonia that. 
Gourley could not acquire a right to the laud as against a third party 
by his settlement and residence upon the land, but simply as against 
the contestant Pence. When Pence relinquished his entry, the land 
was restored to the public domain, and if Gourley was then residing on 
the land, his settlement right would attach co instanti upon the filing 
of Pence’s relinquishment, and could not be. defeated by Country- 
man’s entry. (Rickers v. Fisher, 19 L. D., 421.) I therefore think a 
hearing should be had on Gourley affidavit of contest, as amended by 
his affidavit filed June 6, 1896, and direct that a hearing be had for the 
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- purpose of determining the rights of the parties, which will be confined 
to the question of Gourley’s residence upon the land at the time of 
Pence’s relinquishment and his allegation that there was a conspiracy 
between Pence and Countryman to hold the land by the entries nade 
by each of them, respectively, for speculative purposes and for the 
purpose of availing themselves of the benefit of his improvements upon 
the land, both parties knowing him to be in possession of the land, 
actively occupying and cultivating it. | 

Your office decisions of May 14, 1896, and July 28, nee) are modified 
accordingly. 


ORDER OF CANCELLATION RESIDENCE. 
UNITED STATES v. MONTOYA ET AL. 


The cancellation of an entry without notice to the entryman is void for want of juris- 
diction, 


A homestead entry will not be defeated by the fact that the entryman, through mis- 


take, builds his house outside the lines of his land, where in good faith he resides 
in the house so located. 


| Secr etary Franeis to the Commissioner of the ek al Land Offiee, Jan- 
(I. H. 1.) | wary 80,1897, (E. B.,: Jr.) 


This is an appeal by Juan de los Reyes Martinez from your office 
decision of November 9, 1895, in the case of the United States v. Deci- 
- derio Montoya and others by which the final homestead entry, No. 685, 
made by Montoya September 18, 1892, for the W. 4 of the NE. 4 
and the E, 4 of the NW. 4 of section 20, T. 24 N., R. 32 E., now in 
the Clayton, formerly in the Santa Fe, New Mexico, land district, 
was reinstated and the pre-emption declaratory statement No. 84, 
filed May 28, 1890, by said preven for the same tract, was held for 
cancellation. 7 

It appears that said final entry was canceled by your office February 
3, 1886, without notice to the entryman, or his transferees, on the 
ground that, as reported by a special agent, “Montoya never lived on 
the land embraced in his entry,” and ‘‘the county records show that 
Montoya conveyed the land to 8S. W. Dorsey October 31, 1882, who con- 
veyed the same to the Palo Blanco Cattle Co, March 7, 1884;” that at 
the instance of said Dorsey, and after a report September 3, 1892, by 
. another special agent, showing due residence, improvements and com- 
pliance otherwise with the homestead law — Montoya, and recom- 
mending the reinstatement of the entry, your office, on September 29th 


. following, ordered a hearing “in order to determine the rights of the 


parties to the land involved;” that the hearing was duly held, at which 
the government, Martinez ad the transferees were duly represented, 
Martinez having filed, on the second day of the hearing, an affidavit 

charging failure to reside on the land on the part of Montoya; and 
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that “from the testimony presented” the local office found briefly, 
‘that the land embraced in said homestead entry has not.been resided 
upon by Deciderio Montoya as required by law,” and recommended 
that bis entry “should be canceled.” 

‘The appeal is largely made up of assignments of error relative to the 
consideration by your office of ‘the report of the special agent” and 
to the status given Martinez in the case. It is unnecessary to consider 
them at any length. Martinez appears to have been accorded all the 
rights of a contestant at the hearing, among which were those of cross- 
examining witnesses and objecting to testimony, and ‘the report of the 
special agent” (which evidently has reference to the second such report 
mentioned above) was only preliminary to the hearing, and is only 
referred to in that connection in said decision. The remaining assign- 
ments of error are as follows: 

Fifti, In failing to hold that the decision of the local officers was binding. 

Sixth. In failing to hold that the cancellation of the homestead entry in October, ; 
1885, and all the accompanying proceedings were, at least, prima facie, valid, and 
must stand as the valid act of a government official until the illegality of the 
proceedings be shown. | a 

Seventh. In reiustating the homestead entry. 

Kighth. In holding for cancellation the D.S. filing, and 

Ninth. Because of other errors both of law and fact appearing upon the face of 
the record. 7 

The cancellation of this entry withont notice to the entryman was 
void for want of jurisdiction (Drew v. Comisky, 22 L. D., 174, and Cas- — 
tello ». Bonnie, 23 L. D., 162): so that the cancellation was a nullity, 
and in law the entry was intact as though the order of cancellation had © 
not been made when Martinez’s declaratory statement was filed. Such 
filing therefore, equitable title having vested in Montoya, gave Martinez 
no right whatever to the land. 

The testimony taken at the hearing shows that, of the five oe 
immediately preceding his final entry, Montoya had resided upon the 
land in a log honse thereon until about 1881, when he moved. into a 
stone house just built. by him about two hundred yards south of the 
log house, and which (stone house), as was afterwards ascertained, 
had been located, apparently by reason of mistake as to the south 
boundary line of the tract above described, upon the NW. 4 of the 
SE. 4 of the said section. In this house he lived until after he made 
his final entry for the said tract. It does not appear that he was aware, 
at any time prior to final entry, that the stone house was not actually 
on his own land. It is well settled that residence in good faith in a 
house built by an entryman by mistake outside the lines of his land 
Will not defeat his entry (Talkington’s Heirs »v. - Hempiling, 2 L. D., 46; . 
and Smith v. Brearly, 9 L. D., 175), : 

The Department would doubtless be justified, in view of the evi- 
dence and all the circumstances of this case, in holding that this entry 
is corfirmed by the seventh section of the act of March 3, 1891 (26. 
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Stats., 1095), on the ground that there was ho claim adverse thereto 
prior to final entry, and that after such entry and prior to March 1, 
1888, it had been sold to a bona fide purchaser for a valuable aonniden 
ation. No question has been raised at any time by appellant as to the | 
bona fides of the alleged sales. In view, however, of the facts that the 
evidence established the good faith of the entryman as to residence 
and shows compliance otherwise with the homestead law, and that no 
record evidence of these sales appears among the papers in the case, 
only parol evidence appearing on that point, the Department does not 
deem it necessary to pass upon the question of confirmation of the 
entry under said section. 

Your said decision is affirmed. Montoya’s entry will be reinstated, 
and passed to patent. Martinez’s filing will be canceled. 


——" 


SCHOOL LAND—INDEMNITY SELECTION—SURVEY. 
STATE OF CALIFORNIA v. WRIGHT. 


The date of the survey of a township is not fixed by the date of the work in the field, 
but by the approval of the plat. | 

An alleged loss in an unsurveyed township will not authorize a school indemnity 
selection, 


Secretary Francis to tie Commissioner of the Osun Land Office, Jan- 
cae) _ uary, 80, 1897. | (O. J. W.) | 


On July 8, 1895, M. J. Wright, as locating agent for the State of 
California, macle application for, and selected, the E. 4 of the NH. 4 of 
Sec, 20, T.118., 8.9 E, , Mount Diablo meridian, as indemnity for deficit 
in school land, viz: the NW. 4 of the NW. tof Sec: 36,7. 9 N., BR. 22 W., 
forty acres; ie SW.4+4 of the NW. 4 of Sec: 36, LT. 9 N. , i. 22 W., 38. 8 
acres, and S00; 36, 'T. 1 N., R.16 E., ce 22 acres—eighty acres. 

On December a1, 1899, by letter (6K), your office held said selection 
for cancellation as invalid, because the plat of township 9 north, range - 
22 west, S. B. M., on file in your office, showed that the only portion of 
the township sur ered was section 24. ; 

On March 24. 1896, by letter (““K”), your office acknowledged receipt 
of evidence showag service of notice of letter “kK” of December 21, 
1895, upon the surveyor general of California, and his failure to aapeal 
from. the decision holding selection for calcellation; whereupon the 
cancellation was ordered. The local officers were directed to note the 
cancellation on the records of their office and to advise the surveyor 
_ general. They were also directed to give uotice to W. W. Wright of 
this action, and to advise him that his application to have a portion of 
section 20 ,towuship 11 south, range 9 east, M. D. M., reserved and held ~ 
for him, for the purpose of a reservoir and dam which he wished to con- 
struct, would be made the subject of a separate letter. | 


DECISIONS RELATING TO THE PUBLIC LANDS. — 55 


On June 12, 1896, by letter “G” of that date, referring to office let- 
ters “K” of December 21, 1895, and March 24, 1896, in which school 
indemnity selection R. & R. No. 216 (State No. 2934) was canceled, your 
office instructed the local officers, as follows: 


I now advise you that the action abo ve set out is revoked because it was founded 
upon a misapprehension of facts and consequently waserroneous. The said applica- 
tion is therefore reinstated. You will note such reinstatement upon the records of 
your office, referring to this letter, and notify the State surveyor general of Califor- 
nia accordingly. And give notice of this action also to W. W. Wright, who filed in 
your office a protest against the said selection on November 2, 1895. The misappre- 
hension above mentioned was caused or at least contributed to by the U.S. surveyor 
general for California, who furnished Mr. Wright with a certificate to the effect that 
the only surveyed land iu the township was section 24, while, as a matterof fact, the 
whole towuship was surveyed, and a portion of school section 36 therein returned 
as mineral iu character. 

After the cancellation of the saleedon and before its reinstatement, 
the surveyor general of the State of California made application for 
its reinstatement, and on April 21, 1896, your office, in passing upon 
the same, said in reference to the cancellation formerly ordered: ‘As 
I can see no reason for doubting the propriety of this action, I must 
decline to revoke it, and to reinstate the selection upon the records ” 
Afterwards, in the letter of June 12, 1896, your office, of its own motion, 
as for the correction of a mistake in fact, reinstated the piates canceled 
‘application. 

Ov November 2, 1895, W. W. Wright filed application to ee the 
iE. 4 of the NE. + of Sec. 20 reserved for his use for reservoir and right 
of. way, under ay act of March 3, 1891 (26 Stat., 1095), and appended 
to said application is the peace of W.S. Green, U.S, surveyor gen- 
eral for California, in which it is stated that the plat of township 9 north, | 
range 22 west, S. B. M., on file in his office, approved by Theo. Wagner, 
U. 8S. surveyor Soacu December 12, 1879, shows the only portion of 
said towuship sinveved to be section 24, aad that a copy of said plat 
was duly filed in the United States land office at Los Angeles, yonuary 
19, 1880. | 

On November 16, 1896, your office forwarded a map aud papers filed 
in the Stockton, California: land office, by W. W. Wright, in which 
you recommend that the map be considered iu connection with this 
case, and be approved subject to all valid subsisting rights, with or 
without exception, as to the HE. 4 of the NE. 4 of Sec. 20, so as ae lar- 
monize with the disposition to made of sd land. 

W. W. Wright has appealed from your office decision of June 12, 
1896, reinstating the said school indemnity selection, which was can- 
celed March 24, 1896. 

The errors eoeained are: 

1. In failing to adhere to and sustain the decision of December 21, 
1895, which held that there was no valid basis for said indemuity selec- 
tion at the date when it was filed, and held the same for cancellation. 
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2. Due notice of said decision of December 21, 1895, having been 
given to the proper officer of the State of California, and no appeal 
having been taken from said decision, the same became final, and said 
indemnity selection was duly sanceled by office letter KY March 24, 
1896, and it should not be disturbed. 

Oo. “After said final action of March 24,1896, had been taken, an appli- 
cation to reinstate the selection was made by the surveyor general for 
the State of California, which, on pail 21, 1896, was refused, and 
should have been final. | | 
. 4 Error in under taking to remstate said selection upon the ex-parte 
application of the attorney here for the State of California, improperly 
aoe, and filed without any notice thereof to applicant Wright. 

5. “rror not to deny action on such, application until due notice was 
given to Wright. 

6. It was error, after having, on June 1, 1896, recognized Wright as 
an applicant for reservoir rights on the land, to reinstate the selection 
without considering his intervening rights. 

7. In not holding that said alleged basis, T. 9 N., R. 22 W., was not 
surveyed until the official township plat and field notes thereof had 
been duly approved by the United oe surveyor general on January 
8, 1896. | 

The last proposition announced, if found to be true, would control 
the case, and render unn evessary the consideration of the minor grounds. 
of error. | 

Your office allowed the State’s selection in the first nseauee on an 
apparent state of facts , which entitled it to such selection. Afterwar ds, 
your office canceled the selection, on the ground that the facts were not 
as alleged, and that no proper Basis for the selection existed; subse- 


quently, your office reached the conclusion that a mistake was ee in.) 


the facts, which demanded the reinstatement of said canceled selection, 
and (hereupoll ordered its reinstatement. 

In office letter “K” of December 21, 1895, it is. stated that the plat 
of township 9 north, range 22 west, S. B. M., on filein your office, shows 
the only portion of the township surveyed to be section 24. This was 
the reason for holding the application for cancellation. In your office 
letter “G” of June 12, 1896, it is stated: ‘‘I now advise you that the 
action above set out is revoked, because it was founded upon a misap- 
prehension of facts, and consequently was erroneous.” The application 
was for this reason reinstated. 4-3 

The township map referred to has been examined. The surveys 
included in it run through a series of several years, the actual surveys in 
the field closing January 2, 1894, thus antedating the application of the 
State to make the selection in question. The plat, however, was not 
approved by the surveyor general of the United States for California 


and filed in office until January 8, 1896, which is after the filing of 


Wright's application to have the ee reserved for reservoir purposes, 
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, this application having been filed November 2, 1895. The fact to which 
~ your office refers, as having been misapprehended, is not purely a ques- 
tion of fact, but one of mixed law and fact. 
The acted survey of the township in question had been made at ihe 
time the State. filed application to make indemnity selection, but the 
survey had not been approved and the map filed, so the question 
remains: Was the township surveyed at the time the State’s applica- 
tion was filed. The basis of the selection is the mineral character of a 
part of section 36 of said township. In the case of Pereira v. Jacks 
(15 L. D., 273), it is held, that if land is shown to be mineral in character 
by return of the surveyor-general at completion. of the survey, it is 
excepted from the school grant to California. In the case of Niven v. 
State of California (6 L. D., 439), it is held that the grant to the State 
takes effect as of the date of the survey. | | 

In the cases cited it is clearly indicated that the date of a survey is 
fixed not by the date of the work in the field, but by the approval 
and filing of the map. In the case of Southern Pacific Railroad Com- 
pany v. Burlingame (5 L. D., 415), it is held that the date of a survey is 
determined by the date of its approval. This ruling is not only well — 
founded, but has been very uniformly followed by the Department, 
which is in accord with the ruling of the courts. 

The supreme court of aes in the case of Michael PAMDeY: v 
James N. Berger (50 Cal., 249), say 
The statutes of this State do not contemplate a sale of the sisteenth and thirty- 
sixth sections until the title to the same has vested in the State, and the title to said 
sections does not vest in the State until the oat of the survey is approved me the 
United States surveyor general. 


In the case of Medley v. Robertson et me (55 Cal., 396), the court hold: 


The title to a particular sixtcenth or thirty-sixth section does not vest in the State 
before the plat of the survey of the township has been approved by the United 
States surveyor general; and an application to purchase such land made before the 
approval of the survey is unauthorized and void. | 

The application of the State, as was first held by your office, showed 
no proper basis for the selection applied for, for the reason that the 
township Jn which the alleged deficit existed was unsurveyed, and such 
application was unauthorized and void, and the selection under it was 
properly canceled. It would seem to follow that its zemistatement was 
erroneous. | 

Your office decision of June 12, 1896, is accordingly soyersed, and 
selection R. & R. No. 216, State No. 2934, is canceled; the map filed by — 
W.W. Wright is in sae ante with oan recnliden dation approved. 
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CONFIRMATION—SOLDIERY’? ADDITIONAL HOMESTEAD. 
DAVID WALTERS, 


The confirmation of a soldier’s additional homestead entry under section 7, act of 
- March 3, 1891, is not defeated by the failure of the register to issue the formal 
final certificate, where it appears from the record that the soldier complied 
with all the requirements of the law and regulations thereunder. 
The departmental decision herein of August 3, 1892, 15 L. D., 186, revoked. 


Secretary Francis to the Commissioner of the General Land Office, Jan- 
(I, H. L.) | wary 30, 1897. . — (W.A. B.) 


The iepactnent is in receipt of your ofies letter of September 24, 
1896, asking for instructions relative to the soldier’s additional heures 
stead entry of David Walters, made July 1, 1875, for the N. 4 of the 
NH, 4 of Sec. 29, T. 28 N., BR. 6 E., Susanville, California, land district: 

It appears that your office suspended said entry, for reasons not 
necessary to set out here, and called for additional affidavits; that the 
Sierra Lumber Company, claiming to be the transferee of Walters, 
applied to have said entry confirmed under the act of March 3, 1891, or 
to purchase the land under section 2 of the act of June 15, 1880; that 
your office denied this application, and held the entry for cancellation, 
the reason assigned for the ruling that said entry had not become con- 
firmed under the act of March 3, 1891, being that uo final certificate 
had issued on said entry; that on appeal to the Department your office - 
decision was affirmed, in so far as it refused to hold said entry con- 
firmed, but the company was awarded the right to purchase the land 
under the act of June 15, 1880 (see 15 L. D., 136). 

The company having failed to perfect the entry as authorized by said 
departmental decision, instructions are now asked as to what action 
shall be taken in regard to said entry, in view of the recent decision of 
the Department in the case of the Sierra Lumber Company (22 L. D., 
690), wherein it was held that a soldier’s additional homestead Sui, 
similar to this, aud upon which, as stated by your office, no “ final cer- 
tificate” had issued, was confirmed under the seventh section of the act 
of March 3, 1891. | 

The original holding of the Depar tment in this case, that Walters’s 
said additional entry was not confirmed under the act of March 3, 1891, 
was based upon the ruling in the case of the United States ¢. Bast (13 
iL. D., 529). The Bush case, however, involved a cash entry made under 
the act of May 23, 1880 (21 Stat., 143), for Osage Indian lands. This 
act provided that actual settlers on the Osage Indian trust and dimin- 
ished reserve lands in Kansas might, within a certain fixed time, make | 
proof of their claims, and pay one-fourth of the purchase price, the 
balance of the purchase price to be paid in three equal annual install-— 
- meuts thereafter. It was held in the case cited that an entry of Osage 
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land is not confirmed under the proviso to section 7 of the Gt of March 
3, 1891, until two years have elapsed from date of final payment, as” 
ce final certificate” is not issued until all the Daynenis have been made. 

Afterwards, in the case of William BR. Sisemore (18 L. D., 441), the 
Bush case was overruled, and it was held. that when a claimant for 
Osage land under the act of May 28, 1880, submits proof of his qualifi- 
cations to enter, shows due compliance with law, and makes his first 
payment for the land, his right thereto is a vested interest, subject to 
the lien of the government for the unpaid purchase money; and the 
receipt then issued to him is a “final receipt” that entitles a subsequent 
purchaser of the land to the benefit of the confirmatory provisions of 
section 7, act of March 3, 1891, / otherwise within the terms of said 
section. , 

Clearly, these rulings in regard to rer for Osage lands have no 
direct bearing upon the question of confirmation of soldiers’ additional 
homestead entries. There are no aniual payments, no final proof, to 
be made on the latter. All that is required of the soldier is that at the 
time he makes his application for an additional entry, he shall file, in 
‘addition to the regular homestead affidavits, special affidavits showing 
his identity as the soldier he represents himself to be, his military serv- 
ice, the description of his original entry, his compliance with law in 
regard to said original entry, and lus unimpaired right to make add1- 
tional entry. He then pays the fees and commissions prescribed by 
law, and the receiver’s receipt and the register’s certificate are issued. 
“Final certificate” should also be issued at the same. time (General 
Circular of 1895, page 29). | 7 

The difference between an Osage entry and a soldier’s additional 
entry is thus very apparent, and the question as to what is sufficient to 
bring the latter within the confirmatory provisious of the act of March 
3, 1891, is entirely distinct from the question involved in the oo and 
Bismoic Gases, 

The seventh section of the act of March 3, 1891, provides that: 

_ All entries made under the pre-emption, homestead, desert land, or timber culture 
Jaws, in which final proof and payment may have been made and certificates issued, 
and to which there is no adverse claim originating prior to final entry, and which 
have been sold or incumbered prior to the first day of March, eighteen hundred and 
eighty, and after final entry to bona fide purchasers, or incumbrancers, for a valu- 
able consideration, shall, unless upon an investigation of a government agent, fraud 
on the partof the purchaser has been found, be confirmed and patented. 

As said above, no final proof is required on a soldier's additional : 
homestead entry, and the soldier is supposed to do, at the time of making 
entry, all that the law requires of him in the matter of filing the pr oper 
affidavits and paying the prescribed fees and commissions. 

When the record shows, as it does in the present case and the sigs 
Lumber Company case, that the soldier has complied with all the 
requirements, will the failure of the register to issue formal final certifi- 
cate defeat confirmation under the act of March 3, 1891? It was held. 
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in the Sierra Lumber Company case that it would not, and this eatiae 
seems to bein accordance with law and equity. | 
It is a well established rule of the Department that rights of parties 
are not impaired through the negligence of the local officers. 
As the present case (which has not yet been closed) is identical in all 
essential particulars with the Sierra Lumber Company case, and as the 


_. former holding of the Department that Walters’s said additional entry 


was not confirmed under the act of March 3, 1891, was erroneously 
based upon the ruling in the Bush case, the former action of the Depart- 
ment herein is revoked and set aside, and the entry will be passed to 
patent. 

- It is not intended by this rulin g to change the procedure nanetetor 

followed i in regard to soldiers’ additional homestead entries. In other 
words, you will still require the receiver to issue “final receipt,” and 
the register to issue “final certificate,” in accordance with the circular 
instructions. This ruling merely protec the entryman against the 
consequences of neglect on the part of the local officers. 


HOMESTEAD-—PRE- -EMPTION— ALIENAGE. 


BUTLER v. DAVIS. 


A pre-emption filing, or application to make homestead entry, made by an alien prior 

to declaration of intention to become a citizen, confers no right either under-the 

pre-emption or homestead law, and a settler occupying such status is without 
protection as against an intervening adverse claim of record. 


Secretary Francis. to the Commissioner of the General Land Office, Jan- 
(i. H. L.) wary 30, 1897. “ (A. B.) 


On June 17, 1886, James J. Butler filed a pre-emption declaratory 
statement of his intention to purchase the W. 4 of the SW. 4, Sec. 28,. 
and the 8. $ of the SE. 4, Sec. 29, T. 4. N., R. 24 W., S. B. M., Los Angeles, 
California. On December 11, 1891, Butler applied to make homestead .- 
entry of the same land; his application was rejected because he failed 
to show that he was a citizen, or had declared his intention to become 
such. On February 12, 1892, Butler declared his intention to become a 

citizen, but did not make new application to enter the land, nor offer to 
make ror on his pre-emption filing. 

On February 9, 1894, Silas R. Davis made homestead entry for the 


~~ land. 


On Pabriary. 17, 1894, Butler’s naturalization being completed, he 
applied to make homestead entry of the land, and his application was 
rejected, because covered by Davis’s entry. 

On March 4, 1894, Butler filed a contest against Davis’s entry, alleg- 
ing that Davis had full knowledge of Butler’s residence and 1 improve- 
ments when he made his bes : 
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After a hearing the local office recommended that the entry of Davis 
be canceled. 

On appeal, your office, on August 21, 1895, held that the declaration 
of intention made by Butler to become a citizen 
could not relate back to the filing of his pre-emption declaratory statement, and thus 
beneit him; and his settlement and declaratory statement could not become opera- 
tive from its date, because the pre-emption law had been repealed prior thereto. 
While it is true that defendant knew of the residence, improvement and claim of 
plaintiff at the time he made his entry, yet the plaintiff’s failure to properly assert 
his claim in time is in no manner duce to any act of the defendant. 

Your office then decreed that the contest of Butler be dismissed and- 
the entry held intact. | 

From this Butler has appealed to the Department. 

No argument accompanies the appeal, and the appellant does not 
show specifically wherein your holding was contrary to law. 

The case has, however, been carefully considered. While the loss of 
his home is a misfortune to the appellant, this Department is without 
authority under the law to protect him in the face of the intervening © 
adverse claim of record, which claim was initiated in accordance with © 
law. The homestead entry of Davis was made at a time when the land 
was. subject to entry. 

Butler was not a citizen and had not declared his intention to pecan 
a citizen at the time of making his pre-emption filing in 1886, or when 
he first applied to make homestead entry in 1891. 

Said filing and application were therefore without any force or valid-. 
ity whatever and he could acquire no right thereunder. Before he 
applied as a qualified claimant to make homestead entry of the tract it 
had been entered by Davis, whose entry is protected by the law, pro- 
vided he complies with its requirements in the matter of settlement, 
residence and cultivation, == 
Your office decision must be and it is therefore affirmed. 


SECOND CONTEST«#=0KLAHOMA LANDS. 


OCLARK v. RENFRO EF AL. 


In a contest between applicants for land: in Oklahoma, involving priority of settle- 
ment, the question of “soonerism” is necessarily raised as to each party thereto, 
whether formally charged or not, aud where, in such a contest, evidence is sub- 
mitted on said question, and a decision rendered thereon, 4 second contest should 
not be allowed on that question. 


Secretary Francis to the Commissioner of the General Land Office, Jan- 
(I. HL.) - | Uary 30, 1897. | ~~ (J, L. MeO.) 


On May 25, 1889, William T, Renfro made homestead entry for lots 
—6«66, 8, 9, and 10, of See. 31, T. 12 N,, OR. 2 W., Oklahoma Olty land dis- 
trict, O, ibs 
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On June 14, 1889, Daniel Page, Jr., initiated contest. Beis, Renfro’s 
entry, alleging prior settlement. 

The local officers found that Renfro was the prior settler. Your 
office, on January 23, 1892, sustained the local officers, and eae 
the contest. 

Teu days later—to wit, on February 2, 1892—Will H. Clark filed an 
application to contest Renfro’s entry. No action was taken thereon 
except to note the date of filing. 

On April 3, 1893, Clark filed an amended affidavit, in which he 
- charged upon information and belief, that Page’s claim and contest 
were fraudulent, illegal and void, for the reason that he went into the 
territory during the prohibited period. His charges were corroborated 
merely upon information and belief. This amended complaint was not 
acted upon by the local office. | 

Page in due time appealed from your office decision of January 23, 
1892; and on December 5, 1894, the Department reversed said decision, 
held that Page had a prior adverse claim, and directed that Renfro’s 
entry should he canceled upon the completion of entry by Page. 

_ Renfro filed a motion for review of said departmental decision; but 
said motion was denied, and the decision of December 5, 1894, re-affirmed 
on September 12, 1895 (314 L. and R., 314). | 

On April 10, 1896, Clark renewed his charges against Page, in a 
- “supplemental and amended affidavit of contest,” in which he alleged 
that Page’s homestead entry was illegal, for the reason that at the time 
it was allowed he (Clark) had a contest pending, which charged that 
Page had occupied a portion of the land described in the President’s 
proclamation of March 23, 1889, during the pr ohibited period; therefore 
Clark asked a hearing. 7 

Your office on August 19, 1896, denied a hearing, holding: 

Inasmuch as Renfro’s entry has been canceled, Clark’s application to contest the 
same is hereby dismissed. 


The matter of Page’s entering upon the territory during the prohibited period has 
been adjudicated ; therefore Clark’s application to contest Page’s entry is dismissed. 


‘The above language has reference to the fact that, on the trial of the 
case of Page v. Renfro, Page, on cross-examination by counsel for Ren. 
_ fro, acknowledged that he passed through the territory in the night, 
on a railroad train, two or three days (or nights) before the land was 
opened to settlement, 

Clark has appealed from said decision on the following sronnde 


First. The Honorable Commissioner erred in holding and finding that the question 
of defendant Page’s qualifications was res judicata, for the reason that the qualifica- 
tions of Page as charged in this affidavit of contest were never adjudicated except 
upon the statements of the said Page, no disqualification ever having been charged 
against him or evidence introduced against him in the trial of the case of Page v. 
| Renfro, the sole issue in that case being prior settlement. 

_° Second. The Honorable Commissioner erred in holding and finding that the 
decision of the government or any officer thereof upon an ex parte showing is an 
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adjudication binding upon claimants not parties to that suit, unless the charge of 
disqualification was formerly made by way of contest, and evidence introduced 
thereunder. “ 


The departmental decision of September 12, 1895 (on review), 
explained how the question of Page’s premature entry into the Terri- 
tory arose: 


A motion (for review) has been filed on behalf of Renfro, the only ground of 
error in which that was not considered in the previous decision is the first, namely: 
“in not considering the testimony of the contestant, Daniel Page, Jr. (see page 37 
of the record, question 2), in that contestant admits that he crossed the corner of 
Oklahoma Territory in travelling from Purcell to the Pottawatomie country, April 
18, 1889.” 

A further examination: has bea made of the testimony upon this point, and it is 
found, as alleged, that Page admits that, on April 18, 1889, he crossed from the 
Chickasaw country at Purcell, passing through Oklahoma Territory to the Potta- - 
watomie country. The distance across the Oklahoma Territory at this point to the 
Pottawatoniie country is about five miles, After reaching the Pottawatomie country 
he appears to have followed the Pottawatomie line, travelling north until about 
opposite the land in question, being a distance of about thirty-five miles. It was 
_ from this point in the Pottawatomie country that he mate his run to the land in 


evenn: 
* 8 * 


I am of the opinion that the fact of his having eeeachd the Territory from Purcell 
to the Pottawatomie country after which he traveled about thirty-five miles north | 
within the Pottawatomie country to the point from which he made his run on April 
22, did not disqualify him. He certainly gained no advantage by reason of know]l- 
edge of the country acquired in crossing from Purcell to the Pottawatomie country ; 
and while he may be within the strict letter of the law, having entered the country 
after the President’s proclamation and prior to the day set for the opening, yet under 
the peculiar circumstances, I do not think he transgressed the spirit of the law, and 
should not be held to be disqualified thereby. | 


Jt will be seen that the question of Page’s disqualification upon the 
allegation of premature entry has been adjudicated; but the applicant — 
herein contends that such adjudication is not “binding upon claimants 
not parties to that suit, unless the charge of ‘disqualification was 
Formally made by way of contest.” | 

The case (between Page and Renfro) arose upon Page’s allegation of 
priority of settlement. Before either of them could be permitted to 
make entry, he must take the following oath (see General Circular, 
page 239): | 
L , of , applying to enter a homestead, do solemnly swear that 
I did not enter upon and occupy any portion of the lands described and declared 
open to entry in the President’s proclamation dated March 23, 1889, prior to 12 

o’clock, noon, of March 22, 1889. | 

When the hearing was ordered to determine whether Page or Renfro 

was the prior settler, the question as to whether either of them could 
take that oath (without which he could not be a legal settler) was 
necessarily involved—whether “formally” raised or not. It was raised; 
testimony bearing upon that point was taken; and the question has 
been adjudicated by the Department. The case at bar, in my opinion, 
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comes within the rule that an issue once tried and determined will not 

be made the issue of a second contest (Curtin e¢ al. v. Morton, 22 L: D., 

91). And this rule is applicable to contestants, claiming a prior right 

to lands, as was held in the case of McEvers v. Johnson, 23 L, D. , 472. 
The decision os your office denying a hearing is affirmed. | 


—— 


Surrt er AL. %, TAYLOR. 


- Motion for review of depar tmental decision of November 12, 1896, 
23 L. D., 440, denied by Secretary Francis, J anuary 30, 1897. 





RAILROAD LANDS--REIMBURSEMENT—ACT OF MARCH 8, 1887. 
JOSEPH PRETZEL. 


The right to reimbursement under the act of March 83, 1887, cannot be recognized if 
the title conveyed by aS government is paramount to the claim of the railroad 
company. : 


Secretary Francis to ane Commissioner of the General Land Office, Jan- 
(I. H. Lb.) | uary 80, 1897. 3s (P. J. CG.) 


This is an application for reimbursement under. the act of March 3, 
1887, 24 Stat., 550 (5 L. D., 627), made by Joseph Pretzel. The gov- 
eranielit cased its patent i him, August 20, 1881, for the E. 4 of the 
NW. 4, Sec. 27, Tp. 3 N., R.1 E., 6th P.M., Beatrice, Nebraska. 

He alleges that the tract was embraced in the grant to the State of 
Kansas for the use of the St. Joseph and Denver City Railroad Com- 
pany, by act of July 23, 1866 (14 Stat., 210); that the Kansas and 
| Nebraska Railway Company of Kansas, the transferee of the grant, by 
its trustees, on November 15, 1881, conveyed the tract to one W. Prin- 
gle Mitchell; that, in order to remove the.cloud from his title, he did, 
on June 7, 1883, pay to Mitchell, “who claimed prior and paramount 
title to said land” by virtue of his deed aforesaid, the sum of eighty 
dollars, and received a quitclaim deed from Mitchell for the land; 
“that he has not been sued and subjected to any judgment, but that — 
he paid the sum demanded of him,” and believes he ought to be reim- 
bursed under said act of March 3, 1887, 

It appears that your oilice, by letter of May 16, 1895, addressed to 
an attorney in Nebraska, in relation to “the seine of Pine Rothe- 
mier and Joseph Pretzel for reimbursement,’ ” stated, 


that the title held by said parties from the railroad company is paramount to the 
title given by the government, as the land had passed to the railroad company prior 


'. to the date of the patents issued to Rothemier and Pretzel. 


Your office required some-additional evidence to show no transfer or 
incumbrance of their title under government patents. This additional 
evidence was also required by letter of July 25, to the Nebraska attor- 
7 nel also of ei aus ae 1895, to local attorneys. 
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By letter of December 19, 1895, in passin g upon the Pretzel claim, it. 
~ was said: 


I have to inform you that upon a re-investigation of the evidence and facts in the 
_ ease, I fail to find that there has ever been a similar case presented and acted upon 
by this office, in which a deer ee of court was rendered on account of priority of the 


railroad grant. 

The records of this office show that ou March 7, 1870, Gerhard Busch made home- . 
stead entry No. 3914, for the E. 4 of NW. 4 and NW. 4 of NW. 3, Sec: 27, Tp. 3 N., 
R.1E., canceled for spandoament April 5, 1872. 

. The rights of the St. Joe and Denver City Railroad connens did ie attach ‘anti 
March 28, 1870, and as this land was segregated by virtue of prior homestead entry 
No. 3914, it was excepted from the grant to said railroad company. 

On April 22, 1872, Joseph Pretzel made homestead entry No, 6509 for the E. 4 of 
NW. 4, See. 27, Tp. 3 N., R.1 E., and at that date the railroad company had not. 
selected said tract, and hence the title derived from the United States, based upon 
homestead entry No. 6509, is a valid one. 

' The claimant does not show that the government patent has been set aside by a 
decree of court on account of priority of the railroad grant, nor am Iaware of a case 
similar to this, in which the court held that the railroad had the paramount title. 


The claim was therefore denied, and the patent and quitclaim deed to 
the government made by Pretzel were returned to him. 

A motion for review of this decision was filed by applicant, and as a 
ground therefor it was contended that the letters of your office of May 
16, July 25, and August 22, 1895, were a final adjudication of the right © 
of Pretzel to reimbursement; that by reason of these decisions this 
question was res adjudicata. This motion was denied on the ground 
that the prior instructions given were upon the hypothesis that the 
railroad title was paramount, when, as a matter of fact, it was shown 
not to be by the records of your office, and the whole matter still being 
within the jurisdiction of your office, if had the authority to revoke 
the former decision and render judgment in accordance with the record. 
(Littlepage ». Johnson, 19 L. D., 312.) ae 

The applicant prosecutes this appeal, assigning error in your office | 

decisions in holding that his claim does not come within the provisions 
of the act of March 3, 1887; that the railroad company’s title was not 
paramount to that of appellant, and in overruling the motion ‘for 
- review. 
- It was not error in your office to decide this matter according to the 
record facts a8 subsequently disclosed in your office. Even if the 
former letters could be dignified into a decision, the later discovery of - 
the actual condition of the subject-matter of the controversy, while 
your office still retained jurisdiction, would. not prevent it from decid- 
ing it according to the facts, | 

The fact that the land was excepted from the orant by reason of a 
prior homestead entry is sufficient in itself to defeat the claim for reim- 
bursement. By reason thereof the title conveyed by the conser | 
is paramount to the elaim of the railroad. company. 

This finding renders it unnecessary to discuss any other feature sug- 
gested by the record. 
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FEES—DESERT LAND- STATE SELECTIONS. 
T. J. FOSTER ET AL. 


On the location of desert lands by a State under the fourth section of the act of 
August 18, 1894, the register and receiver are each entitled to a fee from the . 
nave of one dollar for each final location of one hundred and sixty acres. 


Neotel Francis to the Commissioner of the General Land Office, Jan- 
(I. H. L.) ‘ uary 30, 1897. _ (J. DL.) 


This case involves a question of law affecting administration: 

Have the registers and receivers, in the location of lands by a State 
under the fourth section of the act of August 18, 1894 (28 Statutes, 
372-422), the right to demand a fee of one dollar for each officer for 
each final location of one hundred and sixty acres, to be paid by the 
State making such location, in accordance with the first clause and the 
seventh subdivision of section 2238 of the Revised Statutes of the 
United States? 

The case arose in this way. On August 28, 1896, the register and 
receiver at Buffalo land district, Wyoming, telegraphed your office as 
follows: 


7 Are we to accept State sarecHons aden: act of August 18, 1894, without fees, 


On the next day, ae 29, your office replied by telegraph as 
follows: 


- Accept lists under section four act of August 18, 1894, without fees, ee to 
office letter of March 21, 1896. Copy will be sent. 


And on the same day your office by letter “EF” confirmed the tele- 
eram, and transmitted “a copy.of so much of said letter to the Hon. 
Secretary in relation to Idaho list 1, under the same act, as decides this 
~ question of fees.” Said letter to the Secretary was dated March 21, 
1896, , 

On August 31, 1896, your office by letter ““M” instructed the receiver 
of public moneys at Buffalo, Wyoming, to return to the State of Wyo- 
ming all moneys paid as fees on selections of desert lands under the | 
4th section of the act of August 18, 1894 (28 Statutes, 872-422) as fees 
are not properly chargeable on a selections.” 

On September 20, 1896, the register, T. J. Foster, and the receiver, 
F, B. Proctor, in a none letter respectfully requested your office to 
review and reconsider the decisions aforesaid affecting their fees and 
gr eatly reducing their official compensation. 

On-October 5, 1896, your office by letter “M” denied the application 
for review, but said: | 

If you are under the impression that foes are properly chargeable « on selections 


under the act of August 18, 1894, the proper course for you to pursue is to appeal 
. from the decision of me office. 
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Whereupon the register and receiver jointly appealed to this Depart- 
ment. 

By reference to the Secretary’s letter, dated Apel 21, 1896, in reply 

to the Commissioner’s letter dated March 21, 1896, it will appear that 
the Secretary did not consider or decide the auestion raised in respect 
. to the fees in controversy. That question is now distinetly presented 
for adjudication, unembarrassed by any previously expressed opinion 
by this Department. 

The opinion and ruling contained in your office letter oR ” dated 
February 20, 1895, and addressed to the register and receiver at Chey- 
enne, Wyoming, is clearly right. The opinion expressed in your office — 
letter “I,” dated March 21, 1896, and addressed to the Secretary, is 
erroneous. — | — | | 

Section 2288 of the Revised Statutes provides that: 


Registers and receivers, in addition to their salaries, shall be allowed each the fol- 
- lowing fees and commissions, namely: 


Seventh. In the location of lands by States and corporations under grants from 
Congress for railroads and other purposes (except for agricultural colleges), a fee of 
one dollar for each final location of one hundred and sixty acres; to be paid by the 
State or corporation making such location, . 

By the fourth section of the act of August 18, 1894, eT agreed — 
upon certain terms and conditions pr escribed, to bind ‘the United 

States to donate, grant and patent to the State free of cost for survey 
or price, such desert lands not exceeding one million acres in each 
State,” as the state might within ten years after the passage of the 
act, cause to be irrigated, reclaimed, occupied and cultivated (to the 

extent of not less than twenty acres in each one hundred and sixty acre 
tract) by actual settlers. There is nothing in this act tending to repeal, 
modify or in any way atfect the law contained in section 2238 aforesaid. | 
The express limitations—free of cost for survey, and free of price—by 
necessary implication exclude any other exemption from the usual costs, 
fees, charges and expenses atienane the administration of the Land 
Department in such matters. 

Your office decisions appealed from are hereby seveised: Your office 
will direct registers and receivers, on the location of desert lands by a 
State under the fourth section of the act of August 18, 1894, to require 
the State to pay for each officer a fee of one dollar for aaer final loca- 
tion of one hundred and sixty acres, a8 prescribed by section 2238 of 
the Revised Statutes. Your office will also notify any State or States 
having applications under said fourth section pending and undeter- — 
mined. in which said fees have not been paid, that action upon their 
applications will be suspended, until after they shall have paid to the 
local officers the fees due i in accordance with the aforesaid section 2238, 
| af this decision. 
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SWAMP LAND-SURVEY~CHARACTER OF LAND. 
STATE OF CALIFORNIA ET AL. v. UNITED STATES BT AL. 


Where it is apparent from the record that in the survey of a township, a large body 
of land adjacent to a navigable lake has been omitted from actual survey, 
through the establishment of 4 meander line between alleged swamp and dry 
lands, instead of at the true shore line of the lake, a ‘survey of the lands so 
omitted shonld be made. 

The claim of a State under the grant of swamp lands must fail if it does not appear 

_ that the lands were of the character granted at the date of the grant. | 


‘Secretary Francis to the Commissioner of the General Land Office Jan: 
(I. H. L.) | weary 30, 1897, a (J. L.) 


This case involves the lands described in the following petition, situ- 
ated in San Fr ancisco land district, California. _ 

By a petition dated May 29, 1890, John A, Fairchild, Annie Fair- : 
child, Jerome P. Churchill, F. E. Wadsworth, Mary Wadsworth, RS 
Ackerman, Elisha De Witt, Helen Martin and William Tnaee. 
describing themselves as “applicants for the government title to the 
swamp and overflowed lands hereinafter described,” requested the gov- 
-ernor of the State of California to apply to the United States surveyor 
general for the State of California, for an immediate survey of the fol- 
lowing described swamp and overflowed. lands, to-wit: 

- Fractional portions of sections twenty-two (22), twenty-seven (27), twenty-six 
(26), twenty-five (25), thirty-five (35), and thirty-six —) , all in township forty-eight 
(48) north of range one (1) east, M. D. M. 

Fractional portions of sections seven (7), eight (8), nine (9), sixteen (16), seventeen 


(17), eighteen (18), nineteen (19), twenty (20), and thirty (30), all in township forty 
seven (47) north of range two (2) east, M. D. M. 


In support of this petition and as part thereof, they filed the affi- 
davits. of Jerome Churchill, John A. Fairchild, John Q. Hendricks, 
and David Ream, respectively. 
David Ream made oath: 


That all of the unsurveyed land in townships 48 north of range 1 east M. D. M., 
and 47 north of range 2 east, M. D. M:, which lies west of .a meandering ridge or 
elevated strip of land extending from a point near the center of the eastern boundary 
of section sixteen (16) in township forty-seven (47) north of range two east, M. D. M., 
northerly to the northern boundary line of said Siskiyou county, which is also the — 
northern boundary line of the State of California, (and which said ridge or strip of 
- elevated land forms the natural western boundary of the shore of Little Klamath: 

lake—a portion thereof), was in the said year of 1874, and ever since it has been, 
swamp and overflowed land. 3 


John Q. Hendricks in bis affidavit, qualified the foregoing statement 
of David Ream, by inserting after the word “all,” the words, “or nearly 
all;” and by substituting the year 1872 instead of “1874.” 

Jerome Churchill in his affidavit made oath that: 


All the unsurveyed portion of said last mentioned townships lying west of a cer- 
tain ridge, or elevated strip of land, which forms the western boundary of Little 
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Klamath lake proper, (and which said ridge or strip of elevated land extends from 
a point near the center of the eastern boundary line of section sixteen (16) in town- 
ship forty seven (47) north of range two (2) east, M. D. M., in a gencral northerly, 
direction, with various indentations, until the said ridgereaches the northern bound- 
ary line of said Siskiyou county), was, on the occasion of affiant’s first visit in 
1865, and ever since it has been, swamp and overflowed land. | 

John A. Fairchild in his affidavit, modified Churchill’s statement 

aforesaid by inserting the year 1858 instead of “1865,” 

In pursuance of said request, the governor of California, on Besuae: 
ber 3, 1890, in accordance with section 4 of the act of Tuly 23, 1866, 
entitled An act to quiet land titles in California,” (14 Statutes, 218— 
U.S. Rev. Stat., See, 2488), filed with the United States surveyor gen- 
eral an application to have segregation surveys made of the above 
described lands, representing and describing what land of the said 
lands, was swamp and overflowed under the grant, according to the 
best evidence that can now be obtained. The governor forwarded _ 
said. application the petition and affidavits aforesaid, and a copy of 
plat of survey of said iand as made by the county surveyor of Siskiyou 
county, California. Counsel were employed by the State authorities to - 
represent the State and the swamp land claimants; upon condition that 
the State “shall not be held responsible for any costs or expenses in 
the matter.” | | 

On Mareh 2, 1891, the U: S. surveyor general transmitted to your 
office for in Senate. all the papers in the case, including all papers, 
plats and field notes that had accumulated in his office in es a 
of correspondence with the State surveyor general, 

On May 29, 1891 (by letter yy”), your office, “ without passing upon 
the merits of the application,” denied it, because there were “no funds 
applicable for such character of surveys.” Subsequently the swamp 
land claimants deposited money to pay the expenses of the survey 
requested by the governor. Andon September 11, 1891, eighteen per- 
sons claiming to be homestead settlers upon the lands involved, to-wit: 
Will B. McGill, Henry N. Beal, M. Brownell, James Hayes, Joseph 
Knight, J. Thackery (or Thackara), J. Doyle, A. Defreits (or Defratas), 
J. Randall, F. Kenney, C. McManners, B. F. Oatman, 8. Andrews, J. 
Browning, I. Oatman, T. Smith, Augustus Mansfield, Jack White 
and D. W. Inman, intervened, by filing a petition in which they deny 
the claim of the State of California and the swamp land claimants, that 
the lands involved are or were swamp and overflowed lands made unfit 
thereby for cultivation. On the contrary, they alleged-that said lands 
were and are good agricultural lands, susceptible of cultivation by the: 
ordinary meaus of farm tillage; and that crops of wheat, oats, barley, 
- corn, grasses and garden vegetables, now grow upon said lands by the 
application of the ordinary processes of agriculture. . In their petition 
they described severally the tracts of land ocennied by the settlers 
respectively, and upon which—they alleged—they reside with their . 
families, forming a prosperous agricultural community, with dwelling 
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houses, barns and fences, public roads, a United States post office 
(Brownell), and a public district school house attended by fifteen pupils. 
‘They pay taxes, and are in all respects under the Bovommoent of the 
regular State and county officers. 
_ Thereupon the homestead settlers prayed that the lands be officially : 
surveyed, with a view to determining the respective rights of the State 
of California and the swamp land claimants on the one hand, and of the 
United States and the homestead ‘settlers on the other; in order that 
they may be able to make their entries according to law. | 

All parties to this controversy in their statements or pleadings agreed, 
(1) that the lands involved have never been officially surveyed; (2) that 
said lands lie outside of Little Klamath lake; (3) that the true bound- 
ary of the lake is the ridge or elevated strip of land hereinbefore 
described; and (4) that said lands should now be officially surveyed. 
They differed only as to the character of the lands; which can be deter- 
mined as to each smallest subdivision, only after an official survey. 
- On January 7, 1892 (by letter “E”), your office rejected the applica- 
tion of the governor of California “to have segregation surveys made 
of the above described land;” but instructed the surveyor general to. 
call a hearing as provided in the fifth subdivision (or paragraph) of sec- 
tion 2488 of the Revised Statutes of the United States, “to determine 
the character of the lands in question at the date.of the swainp-land 
grant, namely, September 25, 1850.” 
_. The hearing began on June 14, 1892, and. was closed on August 20, 

1892, 7 

On September 16, 1892, the surveyor general iGudened his decision as 
to the lands situated in township 48 range 1 east, as follows: 


In view of this undisputed evidence, corroborated by @ personal inspection of the 
land, I am of the opinion and so decide that the land in question was swamp and 
overflowed at the date of the passage of the swamp lent act of September 28, 1850, 

and as snch should inure to the State. 


On May 6, 1893, the surveyor general rendered his finding as to the 
lands situated in township 47 north, range 2 east, as follows: 


In conclusion it is my opinion that the lands under consideration embraced both 
swamp and overflowed land and pnblicland (meaning dry. and arable lands), at the 
date of the passage of the swamp land act of September 28, 1850; but as the official 
subdivisional surveys have not been extended over this land, it is impossible to give 
either public, or swamp land an official designation, Such being the case, a decision 
must be postponed until the necessary survey shall have been made. — 

It is my judgment that the official plat on file in this office, of township 47 north, | 
range 2 east, M.D.M., is erroneous; that there is a body of land in said township 
which did and does exist, where a fake is alleged to exist; that the same is not a 
tract of land notoriously and obviously swamp and svartlowed: 

' That a portion of said land is public Jand fit for, andnow settled upon and improved 
as, agricultural land; that portions of the said tract are swamp and overflowed; that 
before the chursoter of these lands can be fully determined by legal subdivisions 
necessary to final adjudication, the public surveys must be extended over the same; 

and until such is done a decision’as to the character of each forty acre tract must be | 
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postponed, and for that purpose I recommend an immediate survey of all surveyable | 
land in said township lying outside of the meander line shown on the official plat. 


On March 20, 1894, your office decided that the lands described in 
the governor’s application for a survey, were not swamp and overflowed 
lands made unfit thereby for cultivation, within the intent and mean-. 
ing of the swamp land grant of September 28, 1850, and thereupon | 
disallowed the claim of the State thereto and rejected the governor’s 
application for a survey. Your office further found and decided: 


That ‘for many years (prior to 1874 and doubtless in 1850), the waters of Little 
Klamath lake covered all of the lands which were subsequently found to be situate 
outside of the meander line established by McKay in his survey of 1874 and 1879,” and 
‘‘that lands covered by an apparently permanent body of water at the date of the 
swamp laud grant are not of the character contemplated by said grant.” . . . ‘It 
_ therefore follows that as the lands which were embraced in the so-called ‘impassible 

tule swamp’” in T.47N., R.2 E.,M.D.M., at the date of the official survey in 1874 and 
1879, were in 1850 no doubt fully aud completely covered by the waters of the Little 
Klamath lake, no testimony to the contrary having been submitted, and as the lands 
are now admitted to be in the main adapted to agriculture, it is apparent that the 
State of California has no claim thereto under the swamp land act of September 28, 
1850. The application of the governor of the State of California on September 3, 
1890, for a segregation survey of said lands was rejected for reasons set forth in office 
letter ‘‘E ” of January 7, 1892. The claim of the State to said lands, on the assump- 
tion that the same were swampy and overflowed on September 28, 1850, is hereby 
disallowed. : 


Your office then proceeded to state, that 


an examination of the official records shows that all of the lands in the several lots _ 

in sections 18, 19 and 30, abutting on the official meander lines of Little Klamath 

lake, have been disposed of; also, with the exception of two lots, all of the similar 

lots in sections 17 and 20, With the exception of lot 1.in section 34 and lots 1 and 6 

in section 35, the title to all of the remainiug lands adjacent to and closing on the 
meander lines, is still vested in the United States. 


And after referring to the case of ‘Lake Malheur” reported in 16 
L. D., 256, and others, your office decided as follows: : 


lt therefore seems clear that the requisite exterior, meander and snbdivisional 

lines in T.47N , R.2E., M. D.N., should be extended, where the title to the lands 
up to the Shore line remains in the government, aud you are accordingly hereby- 
authorized to award a contract to a competent and reliable deputy surveyor for the 
extension of said lines. This authorization, however, must not be applied to any 
portion of the uncovered or recession lands in said township where the titles to the 
lots adjoining the original meander lines of Little Klamath lake in sections 17, 
18, 19, 20, 30, 34 and 35, as hereinbefore detailed, have been disposed of; it being 
held in those cases that the riparian rights of said adjoining proprietors must be 
recognized, 


In respect to “the alleged swamp and overflowed lands in the frac- 
‘tional portions of sections 22, 25, 26, 27, 35 and 36, in township 48 
north, range 1 east, M. D. M., as claimed by the State of California 
under the swamp land grant of September 28, aes your office found 
the facts as follows: 


1. In the absence of evidence to the contrary, and in view of the admitted condi- 
tion of the lands in 1887, as shown by the returns of the county surveyor, it appears 
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fair to presnme that at the date of the swamp grant in 1850 the lands in question 
were covered with water, and were in no sense swamp land as contemplated by the. | 
statute. It is held by the Department that land covered by an apparently perma- 
nent body of water at the date of the swamp grant is not of the character contem-. 
plated by said grant. 

2. The official records do is Sie that ne title to any of the lands in T. 48 N., 
R. 1k, (except to the swamp lands in sections 21, 22, 27, 28, 33, 84 along Hot creek. 
and in section 36, all of which are designated as swamp on the official plat), ibs | 
passed from the government. 


And thereupon your office decided as follows: 


For reasons herein set forth, the application of the State of California that the 
lands in the designated fractional sections in T.48 N., R. 1 E., M.D. M., be declared 
as swamp and overflowed land within the intent anid meaning a ins swamp land 
grant of September 28, 1850, is hereby rejected. 

The application for. the survey of these lands was rejected for reasons stated in 
office letter ‘‘K” of January 7, 1892; I know of no reason why the said action should 
be reversed, and the same is reaffirmed. - - 

Subsequently your office overruled a motion for a review of said | 
decision; and thereupon the momesuead settlers aforesaid appealed to- 
this Department. 

The State of California and the swamp land claimants have not 
appealed; and to that extent at least they seem to have acquiesced in 
the decision of your office, and to abandon all claim of the lands in 
question under the acts of September 28, 1850, and July 23, 1866 (14 
Statutes, 219). This conclusion is placed beyond all doubt by the fact, 
that the swamp land claimants have employed specia! counsel to resist 
and oppose the homestead settlers’ appeal. On page 2 of the brief 
filed by said counsel it is ‘said: | | 


_ The present brief is filed on behalf of John A Fairchild and others, who are own- 
ers of tracts adjoining a portion of the land in controversy, and who Reb an aftirm- . 
ance of the Commissioner’s decision establishing their title as riparian owners. 


The plaintiffs manifestly expect, under color of. riparian rights as 
recognized and enforced by your office decision, to accomplish the 
same practical results that they had hoped to attain by their petition 
as swamp land claimants. 

‘Following the method adopted by the surveyor general and also by 
your office, this Department will consider the two townships separately. 


Township 47 N., R. 2 E., M.D. M. 


This Department concurs in your office finding. that on September 
28, 1850, the lands embraced in T. 47 N., RB. 2 B., M.D. M., were not 
swamp and overflowed lands made unfit thereby for cultivation; and 
your office decision disallowing the claim of the State of California to 
said lands under the swamp land act of Ee ptember 28, 1850, is hereby 
affirmed, 

As was said in the case of Oregon v. Porter, 22 1. Dz, 156-159: 


When after the lapse of more than (forty) years, —after the death of a generation 
of a claiming to be assignees of the State, go out to search for lands | 
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which were swamp and overflowed in (1850), they must expect to find the burden of 
proof aggravated, but not shifted: Especially if the lands they may select, be not 
now swamps, but the productive farms and healthy homes of industrious citizens. 

Your office erred in assumin o that Little Klamath lake is a non-navi- 

gable lake. In fact, it is a navigable lake, eighteen or twenty miles — 
long and ten or twelve miles wide, lying about one half in California 
and half in Oregon, with well-defined shores full of deep water, over 
which thereis now, and for many years has been, carried on useful and 
profitable interstate commerce of freights-and passengers, in steamboats — 
and other vessels. (See record of testimony, pages 614, 615, 621- and 
622.) The cases cited and quoted in your office decision, in respect to 
riparian rights, and lands acquired. by accretion or reliction, are not 
relevant in his case. 

Your office erred in finding as follows: | 

In the absence of any testimony showing the character of the lands in 'T. 47 N., R.. 
2E., at the date of the swamp land grant (September 28, 1850), taken in conjunc- 
tion with the admitted condition of the ‘impassable tule swamp” in i874 and 1879, 
the conclusion is reached that for many years (prior to 1874 and doubtless in 1850), 
the waters of Little Klamath lake covered all of the lands which were subsequently 
found to be situate ontside of the meander line established by McKay in his survey 
of 1874 and 1879. | 

The testimony does not sustain said “conclusion.” The topography 
of the neighboring country as shown in evidence, proves conclusively, 
that it is physically impossible, that the lands referred to, could have 

‘been covered in 1850, or in 1874, or in 1880, or at any other time, since 
1850, by the waters of Little Klamath lake. - : | 

In the month of July, 1874, when United States deputy surveyor 
Alexander McKay made his survey of said township, be ran and estab- 
lished a meander line to mark the boundary between the “ plateau” of 
arable public land and the lands which he considered swamp and over- 
flowed and unfit for cultivation. Then and there, between that meander 
line and the shore or water line of the distant lake itself, there lay 
uncovered and visible to the eye, a tract estimated to contain 7,080.69 
acres of land, which he, the deputy surveyor, did not survey, but 
designated on his plat and in his field notes as “swamp and overflowed 
land.” 

Moreover, if it were true that in the year 1850, said 7 080.69 acres 
constituted part of the bed of Little Klamath lake and were entirely 
covered by its waters, that. fact (if shown), would be immaterial and 
irrelevant in this case. If in the interval between 1850 and 1874, said 
7,080.69 acres had been brought. to the light, by accretion or by relic- 
tion—by the gradual accumulation of earthy matter or by the reces- 
sion of the waters of the lake—such increment of land would have 
been in 1874 the property of the United States as the sole owner dur- | 
ing that period of time. : 

The only colorable evidence to be found in this record tending to : 
support your office finding “that for many years (prior to 1874 and 
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doubtless in 1850), the waters of Little Klamath lake covered all the 
lands which were subsequently found to be situate outside of the 
meander line established by McKay in his survey of 1874,” is one of 
the plats or maps of T, 47 N., R. 2 E., M. D. M., now on file in your office. 
‘This map bears the certificate of the surveyor eenere in the following 
unusual form: | 
The above map of township No. 47 north, rauge No, 2 east, Mount Diablo meridian, 
has been constructed in accordance with instructions from the General Land Office 
dated November 26, 1879, from the field notes of the surveys thereof on file in this 


office, 
| THEO. WAGNER, 


| - Surv. Genl. Cal. 
SURVEYOR GENERAL’S Orricy, 


San Francisco, California, ebr nary brad, 1880. 


There is another plat or map of said township also on file in your 

office (and bound in the same volume 27 with the other), which bears 
the surveyor general’s certificate iu the usual form, as follows: 

The above map of township No. 47 north, range No. 2 east, Mount Diablo meridian, | 


is strictly conformable to the field notes of the surveys thereof, ou file 1 in this office, 
which have been examined and appr ‘oved, 
. THEO. WAGNER, 
“SURVEYOR GENERAL'S OFFICE, | . Surv. Genl. Cala. 
San fr ancisco, California, November 23, 1879. 


The history: of these two maps of the same township as soupiled 
from the official papers now before me, will make it clearly manifest 
that your office committed errors in holding (1) that the lands in ques- 
tion were once part of the bed of Little Klamath lake; (2) that the © 
fractional lots shown upon said maps, abutted upon or were adjoining © 
to the shore line of said lake; and (3) that the owners of said lots had 
riparian rights which must be recognized, 

The date of McKay’s contract with surveyor general Hardenburg 
was October 6, 1873. McKay began his survey on July 7, 1874, and 
finished it on J uly 20, 1874:—ewxeept as to four courses, ahich ne (the 
deputy surveyor), in his field notes calls, ““Meanders of Little Klamath 
lake and outer line of tule and swamp unfit for cultivation.” “This 
water line was ran on the ice February 19, 1879,” as hereinafter stated. 

MeKay did not return his field notes to the surveyor general's office 
until 1877; when they were returned to him for the reason “that they 
were not aniiciently explicit as to the meander line of Klamath lake as 
run by him.” ‘The notes were again returned by Mr. McKay April 3, 
1879, with the explanation that the long delay had been occasioned “ 
the necessity of waiting until the ice had formed so he could re-run— 
the meander line as directed by the office;” and with an amendment 
to the field notes in the following words: | 

Meanders of Little Klamath lake and outer line of 
tule and swamp unfit for cultivation. 

- Commencing at the end of the 13th course as reported, 
in the meanders of Sec. 25 of the inner meander line 


between arable land and swamp and overflowed land 
unfit for cultivation. 
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‘Course. Dist. . Remarks. 
“Be (oO? W, 101.50 
N. 20° W. 253.00 
N. 3° W. 50.00 | 
N. 38° W. 100.00 - To £ Sec. and meander cor. between Secs. 4 and 33 
on the north boundary of the township. Note. This 
water line was run on the ice Feb. 19, 1879. 
Surveyed by 
: ALEX. McKay. 


On September 29, 1879, Surveyor General Theo. Wagner, accom- 
panied by one of ie aepntios as compassmab, went in person upon 
the premises, and “carefully retraced the line of segregation of the 
swamp and overflowed land from the dry land.” . 

I found (he said in his report to your office of November 14, 1879), that said line 
was properly established; and that the meander line of Mr. McKay’s survey had 
_ been properly run upon the shores of the lake, and might have been established at . 
any time by submitting to a little inconvenience and wading through the mud—the 
waiting for the formation of the ice being wholly unnecessary. 


Andon November 13, 1879, the surveyor general certified the map 
which had been prepared in strict conformity with the field notes of 
the surveys of the township examined and approved, as first made by 
Deputy Surveyor McKay and afterwards by the surveyor general in 
person. The face of the map itself, and the application to the map of 
the calls of the field notes of the meanders of the swamp and the lake 
respectively, show that in 1874 and 1879 there was in existence, 
uncovered and visible to eye, a body of land called “swamp” by the 
surveyors, and containing by estimation 7,080.69 acres, which was care- 
fally segregated from the arable land and from the lake, by the inner 
and the outer meander lines delineated and described. 

On November 26, 1879, by letter “OB” addressed: to the surveyor 
general, your office, 


-found the returns of survey ‘deteetive aud irregular . . . . . in that 
neither the exterior meanders nor subdivisional lines were actually established in 
the field; . . . . Mut the line called the outer line of tule &c., or segregation 
of the impassable swamp from the open lake, although run and measured on the ice, 
was not marked in any manner, neither was there any subdivisional corner set or 
driven in any part of the ‘impassable swamp.” 


Your office then proceeded to say: 


Under these circumstances the survey as a whole, cannot be approved by this 
_office, and is therefore rejected in so far as relates to the running of said ‘‘outer 
meander line” and the consequent platting of swamp lands, 

I have to direct that upon receipt hereof, you will make annotation upon the plat 
and field notes of this survey, of my decision, and prepare a new plat showing the 
survey of the township only to the ‘‘inner meander line,” so called by the surveyor. 


_ Itis plain that the phrase “inner meander line” was understood by 
all parties to mean the meander line between arable land, on the one 
side, and swamp and overflowed land unfit for cultivation, on the other; 
and that the phrase “outer meander line,” meant the line along the 
shore of the lake proper, close to the water’s edge, separating the water 
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of the lake from the swamp and. aveniowed Jand. The objection of 
your office embraced only the four meander courses copied above, which 
were run and measured on ice (and which on the map first returned, 
marked the western. boundary. of Little Klamath lake); and “the con- 
sequent platting (imaginary) of swamp lands.” Your office distinctly 
recognized ‘the inner meander line so.called by the surveyor”—not as a 
meander of Little Klamath lake—but as the line of demarkation between 
the lands high and arable, and the lands alleged to be swamp and over- 
flowed; and plainly directed the surveyor general to “prepare a new 
plat showing the survey of the township only to that line,” which was 
in fact the extent of MeKay’s actual survey. Your oflice thus approved 
the plat and survey and field notes first returned, so far as courses 
had been run, lines meandered, and corners established, actually, in 
the field; and rejected them only as to the residue of the township. | 
The new plat was intended to show that the township was only par-- 
tially surveyed; and that all the lands north and east and northeast of . 
the arable land aforesaid were unsurveyed. Your office gave this direc- 
tion with knowledge of the fact, that said unsurveyed portion of the - 
township embraced (by estimation) 7,080.69 acres said to be swamp 
and overflowed, and 7,619.13 acres said to be covered by the waters of 
‘Little Klamath lake. The new map was to be ancillary to the first 
map, and prevent confusion by showing separately the arable public 
lands open to settlement and entry: Reserving for future consideration 
all questions between the United States and the State of California, in 
respect to the alleged swamp and overflowed lands. 
- On February 4, 1880, the surveyor general furnished the new plat or 
wap “con sinuéted in aceptnie with instructions.” It shows only the 
arable public lands which had been actually surveyed. The lines of 
the survey were closed upon the “inner meander line,” separ ating the 
arable from the swamp lands; and the fractional subdivisions thereby 
made necessary, were divided into lots and numbered. The new plat: 
and the first plat were bound together in volume 27 of the official 
maps of California, and thus remain of record in your office jointly as 
a delineation of the township. They show conclusively that none of 
the lots surveyed and numbered therein abut upon or adjoin Little 
Klamath lake;—except lots 4,5 and 6 in section 25, which have not 
been disposed of by the United States. 

A further examination of the records of your office shows that ae 
four patents have been issued for said lots, as follows: po 

On May 6, 1887, to Jerome Churchill for lots 1, 2,3, 4 and 5 of section 
18 and lot 2 of scour 19. | 

On April 29, 1889, to Manuel J. Miller for lot 1 of section 30. 

On ree 28,. 1890, to Norris 1 F, Skeen for lots 3,4 and 5 of sec- 
tion 35. 


On N ovember 9, 1891, to Annie E. Fairchild for lots 1, 2 and 3 of. | 


section 17, and me 1 aud 2 of section 20. 
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Two of said patentees, Jerome Churchill and Annie E. Fairchild were 
original plaintiffs in this controversy. None of them have any riparian 
; rights whatever. The lands granted by their patents were limited by © 
the straight subdivisional and meander lives which defined the lots 
on the face of the map. 

The voluminous testimony in this case has been car fully examined. | 
There appear such discrepancies as usually appear when interested 
parties, very much in earnest, are called to testify against each other: 
The witnesses all agreed that in 1874, there was no lake upon the land 
in controversy; and that the estimated tract of 7,080.69 acres, desig- 
nated on the first map as “swamp and overflowed land,” was land in — 
full view.’ They differed as to the character of the land, whether it was 
- in whole or in part, wet or dry—arable or unfit for cultivation. It is 
not necessary for the disposition of this case to decide between them. 
It is enough to find, as this Department does, that there is a large body 
of public lands belonging to the United States which has never been 
‘surveyed now occupied by homestead settlers. 

Your office decision of Maren 20, 1894, in respect to the ce in T. 
47 N., BR. 2 E., M. D. M., is hereby ‘reversed so far as it conflicts with 
the opinions herein expressed. Your office is hereby instructed to 
cause an official survey to be made of all the lands in said township 
lying north of the meander line established in the field by deputy sur- 
veyor McKay and delineated on the maps of said township on file in 
your office; and cause said survey to be closed upon the true shore or 

water ae of Little Klamath lake, » as ascertained, meandered and 
established by actual survey. 


Township 48 N,, R, 1 H., M. D. M. 


In respect to the lands in T. 48 N., R.1 E., your office decision found 
that they were not in 1850 swamp and overflowed and unfit for cultiva- 
tion; and decided that they did not pass to the State of California 
under the act of September 28,1850, This finding and decision are 
_ hereby approved and affirmed. 

- Your office further found that on September 28, 1850, Said lands were 
probably a part of the bed of Little Klamath lake, and covered with 
water. The only evidence in this case tending to support this finding 
is the official map of said T. 48 N., R.1 H., approved by the surveyor 
general on April 21, 1875, and now on file in your office. Said map 
purports to be a complete plat of the whole township and its’ correct- 
ness does not appear to have been called in question before this contro- 
versy arose. On the face of the map 772.40 acres of “swamp and 
overflowed land” are designated within the surveyed portion of the 
township, to-wit: 40 acres in section 36, 200 acres in section 34, 80 
acres in section 33, 280 acres in section 28 and 172.40 acres in sections 
21 and 22. “The meanders of Little Klamath lake,” which were run 
on May 30, 1874, are plainly drawn upon the map, and seem to mark 
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the boundary between the ar able public lands or the waters of ae 
lake, as they stood on that day. The area of the lake was estimated. 
at 5,622.65 acres. The plaintiffs in their application claimed only 
1,685.60 acres; which according to Mitchell’s map filed by them, appears © 
to be an increment of land developed since the date of the official sur- 
vey; and which has been caused, perhaps in part, by the fact that 
Little Klamath lake has been eicced to irrigate large areas. ol arid 
lands in Oregon, which lie below the oe of. the lake. | 

_ Your office decision certifies that,— | 
The official records do not show that the title to any of the lands in 
T. 48 N., R. 1 E. (except to the swamp lands. in sections ply ied Pyke 
—683: and 4 along Hot creek and in section 36, all of which ‘are aber: 
nated as swamp on the official plat), has passed from the government. 
So that the government remains the sole owner, ee as to said 
“designated” swamp subdivisions. 

The testimony in respect to the lands in this township is compara-- 
tively meagre (Record pp. 1 to 52). Only seven witnesses were intro- 
duced by the plaintiffs, and none by the defendants, of whom, only one 
ever claimed a settlement on this township, to-wit: “D. W. Inman, on 
portions of section 36, T. 48 N., R. 1 H.”; and he appears to have aban- 
doned his settlement. The ee neurrant testimony of all of said wit- 
nesses Shows that in the year 1874, there was no lake, at the places 
where the lands claimed by the plaintiffs in this township now appear; 
which accords with the affidavits filed with the. plaintiffs’ application, 
and appears to be true notwithstanding the official map. 

This Department does’ not concur in your office opinion that “it 
_ appears fair to presume that at the date of the swamp grant | in 1850 
the lands in question were covered with water.” 

That part of your office decision which rejects the application of the 
governor of California for a survey of the lands claimed in this town- | 
ship 48 N., BR. 1 E., is hereby affirmed; but without prejudice to the 
sieiddiction and. authority of your office, at any time, upon the applica- 
tion of any other person interested, or of your.own motion, to direct an — 


extension of the lines of the former survey over the whole township,in 


order that the meander lines now appearing on the map may be read- 
_ justed; that the true shore or water lines of Little Klamath lake, and. 
of other meanderable lakes that may be found in said township, may 
be meandered and definitely established; and that the character of the 
lands now apparent, down to the, smallest subdivision, ney be Cele: 
mined... 7 | ? 
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ALIENATION-HOMESTEAD ENTRY. 
WALKER v. CLAYTON. 


7 | A written agreement to convey the land covered by a homestead entry, made prior to 
the submission of final proof, will defeat the right of the entr yman to perfect | 
his entry. 


Secretary Francis to the sesiichanadd of the General oe Office, Tien 
(J. H. ZL) | wary 380, 1897. (BL B., Jr.) 


I have considered the case of L. M. Walker v. Charles J, Clayton, on 
appeal by the latter from your office decision of October 29, 1895, hold- 
ing his homestead entry, No. 7386, made December 27, 1889, for the 
NE. 4 of section 32, T. 26 S., R. 23 E.; M. D. M., Visalia, California, 
land district, for cancellation on the ground, in effect, of his bad faith, 
as evidenced by his agreement with one May, to convey the land to 
| hin, prior to final proof. The only question necessary to be discussed 

is that of bad faith. : | . 
_ A contest charging generally, that Clayton made the entry for specu- 
lative purposes and specifically that on July 14, 1894, he entered into a 
written contract with EK. F. May, to convey to him for a valuable con- 
sideration in money and land the tract above described and certain — 
other property, was initiated by said Walker, February 7, 1895. He 
“had, on August 30, 1894, filed a contest affidavit of the same tenor, 
which was dismissed December 13, 1894, upon Clayton’s motion, ‘for 
want of prosecution.” 'A hearing, in March, 1895, upon the contest. 
first above mentioned, resulted adversely to the entryman, the decision 
of your office being an affirmance of the decision of the local office. 
The record shows that. Clayton entered into a contract as charged, 
which was to be executed within sixty days from the date thereof, the © 
party making default to forfeit to the other “one thousand dollars as 
liquidated damages, and such other damages as may in consequence of 
such failure be legally established.” An endorsement on the contract 
shows that Clayton sought an extension for ninety days of the time 
within which the contract might be executed. No extension was 
agreed to by May. The contract has not been executed in any particu- 
lar, So far as appears, on the part of either party. It is admitted by — 
Walker that Clayton had complied with the homestead law up to the 
time of the hearing in respect to residence and cultivation. — | 
Clayton commenced to reside upon the land in February, 1890. He. 
was allowed leave of absence under the act of March 2, 1889 (25 Stat., 
854), from May 13, to December 13, 1890, a period of seven months. 
The five years of residence and cultivation necessary to acquire title 
by that means under the homestead law would not end, therefore, until 
September, 1895, The agreement to convey was thus made about four- 
teen months before he could submit his final proof or acquire any title 
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to the land, unless by purchase under section 2301 of tlie Revised Stat- 
— utes, aud it is not shown that he had any intention to so purchase. In | 
his homestead affidavit he had sworn that the entry was made for his — 
exclusive benefit and not directly or indirectly for the benefit or use 
of any other person or persons whomsoever, and he knew that in 
his final affidavit he would be required to make oath, subject to an 
exception not here in point, that he had not alienated any part of the 
land (Sections 2290 and 2291, Revised Statutes). It was evidently 
implied, if not expressed, in his contract with the United States, that 
he would continue to hold, reside upon and cultivate the land for his 
exclusive use aud benefit until the time should arrive, when, after the 
submissiou of final proof as required by law, he had earned his right 
to receive patent therefor. . | 

It is no adequate defence that May could not enforce specific per fori 
ance of the contract. Clayton might, of his own volition, have carried — 
it out, and it is this mischief that the statute is designed to remedy 
(Molinari ». Scolari, 15 L. D., 201). Neither is it any sufficient answer 
that by its terms the agreement had come to an end long before contest — 

was initiated. It was in force when. the first contest affidavit was filed, 
and was sought by Clayton on August 29, 1894, to be continued ninety 
days beyond the limit first agreed upon. If when threatened with 
exposure of bad faith a homesteader could in each instance avoid the 
consequences by simply repudiating his contract to convey, the sanction 
of the law would be overthrown. 

Jn the case of Tagg v. Jensen (16 L. D., 113), it was laid down as the 
settled coustruction of the pre-emption law relative to alienation “ that 
any agreement to convey any part of an entry or claim to another made 
prior to final proof will defeat the claim.” While the language of the 
pre-emption law was more explicit than that of the homestead law as 
it stood at the date of this entry, the spirit aud intent of each on the - 
point at issue was the same; and section 2290 of the Revised Statutes, — 
as amended by the act of March 3, 1891 (26 Stat., 1095), was made to 
conform substantially to the language of the former. See in this 
connection Bashford v. Clark e¢ al. (22 L. D., 328). | | 

The suggestion in the argument of counsel that Clayton “‘may have 
_ been inveigled into making” said contract by the contestant Walker, 
should receive some attention. It appears that the initiative in the 
-mInatter of said contract was taken by Clayton himself; that he came to 
the office of Walker who was then a member of a firm of real estate 
agents in San Francisco, California, and employed him to effect the 
sale or exchange of this tract and other real estate then held and 
claimed by him (Clayton); and that Walker had no knowledge that 
any of the property thus sought to be sold or exchanged was govern- 
ment land, until on August 29, 1894, when Clayton sought the ninety 
day extension of the contract hereinbefore mentioned, which extension 
was not made. Walker was then informed by Clayton for the first time 
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that this tract and another, for which the latter had made timber eul- 
ture entry, and which were both included in the contract to convey, 
were government land upon which he had not made final proof, and 
that he wanted the extension to give him time within which to make 
such proof. He had up to that time successfully concealed from 
Walker the fact that the contract embraced government land, concern- 
ing which the former was apparently attempting to commit a fraud | 
against the government. The next day after hearing this fact Walker 
filed his first contest affidavit against the entry. The evidence does 
not in any way connect Walker with the attempted fraud. | 

The decision of your office is affirmed, Clayton’s entry will be can- 
celed, and Walker given the preference riglit to enter the land. 


APPLICATION TO EN TER--CONTEST—RELINGUISHMENT. 
CowLES v. HUFF ET AL. 


An application to enter should not be received during the time allowed for appeal 
from a judgment canceling a prior entry of the land applied for; nor the land 
so involved held subject to entry, or application to enter, until the rights of the 
entryman have been finally determined. 

_ The case of Allen v. Price, 15 L. D., 424, cited and followed; and the case of Henry . 
Gauger, 10 L. D., 221, overruled: 

Where an entry is Eade: contest, and a oiiunuisiwiont thereof is filed, followed by 
an application to enter, made by a stranger to the-record, such application 
should be held to await the expiration of the time allowed a successful con- 
testant for the exercise of his preferred right of entry, or may be allowed if it 
appears that such contestant is ied ualified to make entry, or has waived his pre- 
ferred right. 


Secretary Francis to the Commissioner of the General Land Office, Jan- 
(1. A. Li.) wary 80, 1897. — (W. M. -W.) 


In the case of R. Jay Cowles v. James L. Huff et al, Cowles appealed 
from your office decision of March 31, 1894, rejecting his application to 
enter the NE. 4 of Sec. 7, T. 228., R. 34 W., Ogee SY, Kansas, land 
district. 

On October 31, 1895, my predecessor rendered a decision reversing 
the judgment of your-office in said case. By letter of November 14, 
1895, the Department requested your office to re transmit the papers 
and decision in the case for re- examination, which request your office 
complied with on the 20th of November, 1895; and also advised the : 
Department that said decision had not been pr oniale ated. 

Such re-examination has been made. It appears that on April 28, 
1885, one. Mary J. Moore made timber. culture coy for the: and’ in 
‘question. | 

On May 11, 1889, A.C. Brady filed a contest against Moore's: ent, | 
charging failure to comply with the law. 

10671—voL 24——6 
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On December 19, 1891, your office held Moor es entry for cancellation 
upon Bracly’s eontesE 
On December 26, 1891, James L. Hutt sptiicd to make domeubona 


entry for the tract. His application was rejected by the local ae = 


and he appealed to your office. 

On January 8, 1892, Moore appealed to. the Department from your 
office decision of December 19, 1891, holding her entry for cancellation. 

On July 7, 1893, the Depar nena affirmed the judgment of your office 
holding Moore's entry for cancellation. 

On July 22, 1893, said departmental decision was $ pr omulgated. 

On Kawase 10, 1393, Moore filed a motion for review, 

On December 26, 1893, Moore’s relinquishment was filed in the locak 
office, bearing date Agoust 21, 1893. 

On December 26, 18938, at the same time Moore’s relinquishment was 

filed in the local office, Cowles presented his application to enter said 
land, which was rejected by the register and receiver because of Brady’s 
piciencue e right and the rights of Huff under his appeal. 

Moore’s relinquishment having been forwarded to the Department to. 
accompany the motion for review filed by her in the case, thereupon, on 
January 25, 1894, the motion for review was returned to your office, with 
the statement that action by the Pevereea was ee ed unnecessary 
by said relinquishment. : 

Cowles appealed on February 10, 1894, from die action of the local 
officers rejecting his application to enter said land, urging that he was 
the first legal applicant for this land; that Brady was not qualified to 
enter the tract, and that he had sold his interest to Huff before the 
latter presented his application to enter; that Hutf gained nothing by 
his application, for the reason that the land applied for was not subject 
to entry at the time the application was made; and that he (Cowles) 
was a bona fide settler on the land. 

In reply. to Cowles’ appeal, Huff denied the alleged superior right of 
Cowles,.and furnished an affidavit of Brady, sworn to February 7, 1894, | 
stating that he (Brady) brought his contest against Moorein good faith, 
expecting to make a timber culture entry for the tract. in question; that 
by reason of the repeal of the timber. culture law ‘he is not now a 
qualified entryman (having used his homestead right), and that he can 
not enter said tract.” He also stated that he informed Huff of these | 
facts, and that Huff bas paid the expeuses of said. prosecution to him 
(Brady), and “in consideration of which affiant agreed to assert no 
claim to said tract,.and that with this understanding said Huff made 
application for said tract.” 

Cowles’ appeal and Huff’s answer were forwar ded by the ica officers 
to your office on the 19th day of February, 1894, and though received. 
on the 23d day of February, 1894, by your office, they did not reach the: 
files in time to be considered in your office ‘decision of February 27, 
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1894, which closed the case of Brady ». Moore, and held that the local 
oticats | | = 
erred in rejecting Huft’s application to enter after this office had held Moore’s entry 
- for cancellation and before Moore had appealed from such action (see Henry Gauger, 
10 L. D., 221, and Patton 7. Kelley, 11 L. D., 469), as you should have held snch appli- 
cation to await the termination of the right of the prior parties; directed you (the 
lovai officers) to allow Huff to enter the land in controversy, if qualified to do so, 
in the event Brady did not exercise his preference right of entry ; | 


and instructed the local officers to forward. the appeal of Cowles in case 
he should file one. 

By your office decision of March 31, 1894, Cowles’ nneal was dis- 
missed, without prejudice to his right to contest Huff’s entry, should 
the latter make entry, upon any sufficient ground: Huif was allowed 
by the local officers to make homestead entry for said land on March 
(29, 1894. | 

Cowles appeals. | 

The errors assigned substantially amount to two propositions: (1) That 
Huff acquired no rights by virtue of his application or appeal of Decem: 
‘ber 26, 1891, for the reason that at that time the land in question was 
‘covered by the uncauceled entry of Moore. (2) That Moore’s relin- 
quishment, filed on the 26th day of December, 1893, served to release 
the land, and that Cowles’ application to enter the land, made on the 

same date, should have been allowed. : 

Counsel for appellant has filed a brief, wherein he contends that the 
case of Henry Gauger, 10 L. D., 221, ited in your office decision, is 
‘distinguishable from the case at bar, and that the other case cited, 
Patton v. Kelley, 11 L. D., 469, is not in point. 

In order to determine the questions presented, it seems proper to 
refer at some length to the munes of the Department on the points 
‘raised. 

In the case of Henry Caices supra, a timber culture entry hed been 
made and contested; on such contest said entry was held for cancella- 
tion; before the time in which the entryman might have appealed and 
that allowed the contestant to assert his preference right of entry had 
expired, Gauger made application to enter said land under the timber 
‘culture law. His application was rejected by the local officers, and their 
judgment was affirmed by your office. The Department reversed the 
decision of your office upon Gauger’s appeal, holding as follows: 

A judgment rendered by your office holding an entry for cancellation is nal as to _ 
your office, and an application to enter during the time allowed for appeal from 
such judgment ‘should be received subject-to the right of appeal, but not made of 
record until the rights of the former entryman are finally:determined, either by the © 
expiration-of the time allowed for appeal or by the judgment of the appellate tri- 
bunal” (John H. Reed, 6 L. D., 563); and an application to enter,-made before the 
time allowed the successful contestant to. assert his preference right has expired, 


should be allowed subject to such preference right, and, on its subsequent assertion 
within the prescribed ime, ‘due notice thereof should be given the intervening 


BA DECISIONS RELATING TO THE PUBLIG LANDS. 


entryman, with opportunity. to show cause why his entry should not be canceled, 
‘and the contestant allowed to perfect his entry” (Geo. Premo, 9 L. D., 70; Welch . 
v. Dunean, 7 L. D., 186). 

The record in the John H. Reed case shows that, at the time aa 
Reed applied to enter the tract there in question, it was shown by the 
records of your office and the local office, to be open and subject ‘to 
entry by the first legal applicant; of this there can be no question, for 
the entry of George G. Reed for the tract was cauceled and so noted _ 
on the records of the local office on January 5, 1885, and thereafter 
there was no entry or application to enter prior to January 23, 1885, 
when John H. Reed made his application to eter it. It thus appears 
that the date of the cancellation of George G. Reed’s entry was not 
material in determining the case before the Department. The reason- 
_ ing in the Reed case quoted in the Gauger case was based solely on an 
immaterial issue, not involved in the case. The quotation in the Gan-_ 
ger case from the Reed case is mere dicta, and can not be accepted as 
authority. 

In Patton v. Kelley, 11 L. D., 469, the facts are, that on December 20, 

- 1886, Kelley nade homestead entry for the land involved; Patton con- 
tested said entry, and on June 1, 1889, your office held the entry for 
cancellation; on July 10, 1889, the widow of the entryman appealed | 
from your said office decision; on August 8, 1889, the widow of the 
contestant filed an application to make homestead entry of the tract; 


_ the register aud receiver rejected her application, because the tract was 


covered by Kelley’s entry; on her appeals, respectively, to your office 
and the Department, the decision of the local officers was affirmed. It 
is clear that Patton v. Kelley does not follow the Gauger case. 

In Perrott v, Connick, 13 L. D., 598, the Gauger case is referred to, 
but the record shows that Perrott’s apolieation to. purchase the land, 
- in question was made two days after the final judgment of the Depart- 
ment cancelling the cash preemption entry of Setchel and.at a time 
that t the land was clear and open to entry. | 
‘The right of Henry Gauger to the land involved in hig case, reported 
in 10 L. D., 221, was also involved in the case of Owens v. Gauger, 18 
L. D.,, 6. It was there held that Gauger acquired no rights to the land 
‘andée his contest, for the reason that the entry of Sheppard was can- 
celed upon a prior contest of one Bunce, and. that Owens was the first 
applicant to enter the land after Sheppard’s entry was canceled. There- 
upon Gauger’s entry was canceled and Owens’ former entry reinstated. 
In McNamara v. Orr et al., 18 L. D., 504, the Heniy Gauger case was 
referred to, but the doctrine eanomiced was lot a controlling factor in 
determining that case. 

In MeMichael 2. Murphy e¢ al., 20 L. D., 147, the Henry Gauger case 
‘was cited with approval. The facts show a ae the entry under attack 
was held for cancellation March 7, 1890, and four days thereafter an 

application. to make soldier’s sadienal: homestead entry of the tract 
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was made; that such application was not placed of record, but held 
under the rule announced in the Gauger case. These facts clearly 
brought the case within the rule laid down in the Gauger case, and was 
governed by that rule. 

In Allen v. Price, 15 L. D., 424, it was held (syllabus) that: 


On the successful termination of a contest the land embraced within the canceled 
entry should he reserved for the benefit of the contestant during the statutory period 
provided for the exercise of his preferred right of entry. If an application to enter, 
is presented during said period, by a stranger to the record, it should be held in 
- abeyance to await the action of the contestant. If a waiver of the precerence right, 
duly executed by the contestant, is filed, the tract will be thereafter held subject 
to entry. 


On March 30, 1893, the Department issued a general circular respect- 
ing the practice under motions for review, and after referring to Allen 
v. Price, supra, it was said: 

“In cases where an entry is canceled by reason of contest, the land covered ly the 
same is to be reserved from entry for the period of thirty days from due notice to 
the contéstant of his preference right of entry thereof. Should an application to 
enter the land be presented by a stranger to the record, you will receive and hold 
the same in abeyance to await the action of the contestant, and should such con- 
testant fail to exercise his right, such applicatiou or applications must be disposed 
of in accordance with the law and rulings of the Department. Should a waiver of 
the preference right of entry duly executed by the contestant be filed, the tract will. 
at once become subject to entry. ~ (See 16 L. D., 384.) 


The Henry Gauger case was referred to in McDonald et al. ». Hart- 
man e¢ al., 19 L. D., 547, 557, 

' Allen v. Price has been referred to and followed in the following 
cases: Severy v. Bivkford (ou review), 16 L. D., 135; Newell v. Pete- 
fish, 20 L. D., 233; Mayers v. Dyer, 21 L. D., 187, and MeCormack v. 
Violet, Ib., 451. 

The several points decided by the Gauger and Allen v. Paige cases 
may be summarized as follows: } 

The Gauger case held, (1) That an application to enter made during 
the time allowed for an appeal from a judgment of your office holding 
an entry for cancellation, should be received subject to the right of 
appeal but not made of record until the rights of the former entryman 
are finally determined. (2) That an application to enter, made before the 
time allowed the successful contestant to assert his preference right 
has expired, should be allowed subject to such preference right. (3) 
On the subsequent assertion of the preference right by the contestant 
within the time prescribed, notice thereof should be given the inter- 
vening entrymanl to show cause why his entry should not be canceled. 
' Allen v. Price held, (1) That on the successful termination of a cou- 
test aud the cancellation of an entry the land embraced in such entry 
should be reserved for the benefit of the contestant during the period 
allowed by law for the exercise of his preferred right of entry. (2) If 
an ap enen to enter is eine! by a sate to the record, cue 
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the time. aed the suceessful contestant to a entry of die: traet 
involved, such application should not be acted on by the register and 
receiver when presented, but should be held in abeyance to await the 
action of the contestant. (3) If a suecessful contestant files a duly 
executed waiver of his preference right, the tract involved will there- 
after be subject to entry. | | | 

This summary shows beyond any question that there is, in some par- 
ticulars, at least, an irreconcilable conflict between these cases. To 
the extent of such conflict, one or the other of them must be overruled. 
From a careful examination of the subject I am convinced that the 
doetrine announced in Allen v. Price furnishes the better practice and 
it will be followed. The case of Henry Gauger, 10 L, D., 221, is there- 
fore overruled. AJl other cases following it, in so far as they may be 
in conflict with the views herein expressed, are also hereby overruled. 

In the case at bar, Huff made his application to enter while Moore’s 
entry was still in existence, and continued to exist for over a year and 
a half thereafter. His application was rejected, and he appealed. 
The question is, whether he acquired any rights under his application | 
under the law, or rulings of the Department. This question can best 
be determined by reference to the rulings of the Department and 
— courts. . 

The Department has repeatedly held that an sutey re the | 
land covered thereby, and so long as such entry exists, it precludes 
any other disposition of the land. Whitney v. Maxwell, 2 L. D., 98; 
Schrotberger v. Arnold, 6 L. D., 425; Allen v. Curtius, 7 L. D., ddd 
James A. Forward, 8 L. D. , 028; Raséell x. Gerold, 10 L. D. S18: Swinise. 
Ward, 13 L. D., 686; Hauscont v. Sines, ef al, 10 L. D., OT: ‘Faulkner 
0. Miller, 161. D. 130. 

The courts have held the same view. Witherspoon 7 » Dunean, ia 
Wall., 210; Hastings and Dakota R. R. Co, v, Whitney, 182 U.S., 357; 
Starr. un Burk, 133 U.S., 541, 548. 

If the jand covered by a subsisting entry is not subject to dispo- | 
sition, it follows that an application to enter such land confers no 
rights whatever upon the applicant. If such application shall be 
rejected, and an appeal be taken from such action, it is not a pending 
application that will attach on the cancellation of the previous eutry, 
for the appeal can not operate to create any right not secured by the 
application itself. .See Patrick Kelley, 11 L. D., ipa Goodale v. Olney 
(on review), 13 L. D., 498; Maggie Laird, Id., 502; Holmes v. Hockett, 
 141L.D.,127; Swansei v. Sinmmoues 16 L. D. , 44; Mills v. Daly, 17 L. D., 

«B45; Cook vy. Villa (on review), 19 L. D., 449; Walker v. Snider (on 
review), Jd., 467; Gallagher v. Jackson. 20 L. D., 389; McMichael v- 
Murphy e¢ i (on ee Td., 535; McCreary v. Wert et al 21 L. D., 145. 

- In view of these authorities, it is held that Huff did not ane any 
Bee either by his application to enter, or by his appeal. 

. The procedure in such cases ought to be: 

1, That no application to make entry will be received ti the on 
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officers during the time allowed for appeal from a judgment of cancel- 

- lation of an entry; but in all such cases the land involved will not be 
_ subject to entry or application to enter until the rights of the entryman 
have been finally determined until which time no other rights, inchoate | 
or otherwise, can attach. | 

2. If during the time accorded a successful contestant to make entry 
of the land involved an application or applications to enter should be 
made by a stranger or strangers to the record, such application or 
_ applications will be received and the time of pr esentation noted thereon, 
but held to await the action of the contestant, and should such con- 
testunt fail to exercise his preference right, or duly waive it, then such 
application or applications must be acted upon and disposed of in 
accordance with law and the rulings of the Department. 

The only remaining question to be determined is, whether Cowles 
acquired any rights under his application to enter, dated December - 
26,1893. | 

‘At the time Cowles made his application to enter, Moore’s relinquish- 
ment was filed in the local land office. When said relinguishment was 
filed, it took effect at once,.so far as releasing the land covered by it 
from the existing entry was concerned.. McCall v. Molnar, 2 L. D., 265; 
David J. Davis, 7 L. D., 560, 561; Dunn v. Shepherd e¢ al., 10 L. D., 139. 

‘Under Allen v. Price, and the instruction of March 30, 1893, it was 

the duty of the local officers to have held Cowles’s application during 
the period allowed a snecessful contestant to exercise his preference 
right of entry; therefore the action of the local officers in rejecting his 
application and your office in affirming the judgment was erroneous. 
- Brady, the successful contestant, stated in his affidavit, dated Feb- 
ruary 7, 1894, hereinbefore referred to, that he “is not now a qualified. 
entryman . . . and that he can not enter said tract,” and that in | 
consideration of Huff paying the expenses of the contest, “aftiant — 
agreed to assert no claim to said tract.” 

If these facts had been before the register and receiver at the time 
Cowles made his application to enter, his entry should have been 
allowed under Allen v. Price, and the departmental instructions there- 
under, for they show: (1) that he was disqualified to make entry of the 
tract, and theretore could not lawfully exercise the preference right 
accorded a successfal contestant; (2) that he relinquished his. prefer- 
ence right. In such cases the lana is subject to entry by the first legal 
applicant. In the case at bar, Cowles was such applicant. _ 

Huff's entry was erroneously allowed by your office decision. 

Your office decision appealed from is accordingly reversed. Huff’s” 
entry will be canceled, and Cowles will be allowed to make oun of une 

tract under his Sulicadion of December 26, 1893. i 

The conclusion reached in the departmental decision of October 31, | 
1895, rendered in this case, is adhered to, but inasmuch as said decision 
did not overrule the Gauger case, supra, and give the reasons therefor, 
it is nereny recalled, and this decision substituted therefor. 
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TIMBER. LAND—APPLICATION—PROTEST—PRACTICE, 
HARRIS v. BELKNAP. 


Prior to the issuance of final certificate under a timber land application the local 

| office has full jurisdiction to order a hearing on a protest, or adverse claim, filed 
against such application. : 

An appeal will not lie from an interlocutory orile of the local office nade during the 
proyress of wu hearing, and if the party adversely affected thereby withdraws from 
the case, he is not entitled to have it. remanded for further hearing even though 
it may appear that the local office erred in its ruling. 


Secretary Francis to the Commissioner of the General Land Office, Tan- 
(Hes) wary 80, 1897, (Rh. W. H.) 


- It appears from the revord in this case that, on June 6, 1894, William - 
H. Belknap filed his sworn statement with his application to purchase 
the laud in question under the act of June 3, 1878, aud notice by pub- 
lication was given that his proof would be offered September 15, 1394, 
‘September 14, 1894, Arthur Corning as agent for Wm. H. Carpenter, 
filed a protest against the acceptance of Belknap’s final proof, alleging 
that the land contains valuable deposits of-coal and is chiefly valuable 
therefor, and proposing, as such agent, to purchase the same under the 
coal land act. On the following day, to wit, September 15, 1894, James 
R. Nesbit filed a protest of similar purport—claiming that he had posses- 
sion of the tract under the coal land law, and that Belknap was con- 
spiring to secure the land for the benefit of others. On the same day 
Belknap offered his proof, which was suspended by the local office 
subject to action on said protests. » : , 

‘October 22,1894, Burdette R. Harris made application to enter the 
jand as a homestead, at the same time filing a protest against the 
allowance of Beliciap's proof, alleging: that the tract is practically 
devoid of timber and only valuable for agriculture. 

A hearing was ordered for December 5, 1894, at which Harts and 
Belknap appeared in person and by counsel—Carpenter and Nesbit - 
making default. Harris made affidavit asking for a continuance of the 
_ case for thirty days because of the absence of a material witness, one 
Wm. Yantis, whose attendance at the hearing he had used due dili- 
gence to procure, but without success. Upon Belknap’s agreement, 
however, to admit that the witness would, if present, testify to the 
statement set out in the application for continuance, the local office, 
under Rule 22, denied the motion and proceeded with the hearing. 

Harris did not support his protest. by his own testimony, and intro- 
duced only one witness, who testified that there were not more than — 
seven or eight acres of green timber on the forty acres in dispute, and 
that it was allin a “burn”. He made no other examination of the soil 
except “in digging for coal along the hill side near the land.” ‘To the 
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question, on cross examination: “Did you find any coal?” the witness 
answered: “Yes, I did, I found coal on the ‘south line that we run.” 
At this stage the protestant rested, and the attorney for timber claim- 
ant moved the disinissal of the protest on the ground thata prima facie 
ase had not been shown. 

The register and receiver ruled that 
if the case proceeds the costa will be taxed to the protestant, and if he does not 
see fit to proceed with the case and pay the costs, and the timber land claimant 
wants to introdace his evidence and is willing to pay his own costs it makes no 
bane on the protestant, and the case will proceed, 

The homestead claimant (Harris) objected to any further proceeding | 
in the case on the ground that as the timber land claimant (Belknap) 
had interposed a.demurrer, and said demurrer had been sustained, 
that the case was closed so far as the jurisdiction of the local office was 
concerned; that its decision sustaining the demurrer was equivalent to 
a decision on the merits, and that no further evidence could be consid- 
ered, or proceedings had, until the protestant could secure a ruling of 
the Commissioner upon the question of costs. 

The local office adhered to its ruling, and Belknap thereupon pro- 
tested against paying any of the costs, and moved that in the event of 
the homestead claimant persisting in his refusal to pay the costs that 
the whole pr eecetine be dismissed, and his timber land entry be made 
a matter of record. 

The case was proceeded with, Belknap and his witnesses giving in 
their testimony, and the protestant declining to take further part in the 
hearing. 7 

The local éffice considered the case on its merits, found that the land 
is chiefly valuable for its timber, and that it is timber land in the mean- 
ing and intent of the actof June3, 1878, and recommended that Harris’ 
homestead application be rejected, his ‘yrotest dismissed, and that Bel- 
knap be permitted to make payment for and perfect his title to the land. 

- Your office held that there was nothing in the record to show that 

Harris gave notice of an appeal from the ruling of the local office in 
the matter of costs, but as it was an interlocutory order, it was not of 

itself the subject of an appeal, and furthermore there was nothing to 

show that Harris was denied the privilege of cross-examining. the 
. defendant’s witnesses, as he had absented himself voluntarily. 

You further held that it was not error under the circumstances to 
allow Belknap to submit his testimony and to decide the case on its 
merits. You accordingly affirmed the decision of the local office dismiss- 
ing Harris’ protest, and holding the sworn statement and aoe of. 
Belknap subject to final action in the case. 

Harris’ appeal to the Department makes but one assignment of enon: 
to wit: 

“Error not to have remanded the case for further hearing.” 

Paragraphs 14 and 15, page 45, G. L. O. Circular (1895), prescribes 
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the mode of procedure under the pe and stone act of June 3, 1878, 
as follows: _ «= 

14, When an adverse claim, or any protest against accepting proof or allowing an 
entry, is filed before final certificate has been issued, the register and receiver will 
at once order a hearing, and will allow no entry until after their written detcrmina- 
tion upon said hearing has been rendered. They will report their final action in all 
protest and contest cases and transmit the papers to this office. | 

15. After certificate has been issued, contest, applications, and protests will be 
submitted to this office as in other cases of contest after final entry. 


It will thus be seen that the juvisdiction of the local office is complete 
as to all matters arising at hearings under the timber and stone act | 
until certificate has been issued, after which, contest, applications, and. 
protests are to be submitted to your office as in otiner cases of contest 
after final entry. | 

The ruling of the local office upon the question of costs being made 
in the progress of the hearing, was interlocutory, and not subject to 
appeal, it matters not whether the ruling was erroneous or not. No 
right of the protestant was denied. Its exercise was only coupled with 
the condition that he should pay all the costs as in hearings under Rulé 
54, This he refused to do and withdrew from the case, after giving - 
notice of appeal. It would seem, therefore, if his interests were in any 
wise prejudiced, that it was the result of his own premature action. 

While your office did not concur in the ruling of the local office that. 
the protestant should pay all the costs of the hearing as in regular 
contest cases under the act of May 14, 1880, it was held not to be error 
under the circumstances to allow Belknap to submit his testimony, and 
to decide the case upon its merits, inasmuch as there was “nothing in 
the record to indicate that Harris was denied the privilege of cross- 
examining the witness introduced by Belknap,” and ‘in his brief did 
not claim that he was denied this privilege, but stated, after it was 
ruled that he should pay all the costs, he ‘‘ gave notice of appeal and 
did not-appear further in the case,” clearly showing that he absented 


_ himself voluntarily.’ 


In deciding that the nente should have been held under Rule 55, 
instead of Rule 54, you have afforded Harris the only relief of Siich 
the case admits. It was entirely within the jurisdiction of your office 
for decision upon its merits as it came from the local office, and there 
was no error in your refusal to remand the case for further hearing. | 
-- Your office decision is therefore affirmed. | 
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ADD ITIONAL HOMESTEAD—ACT OF FEBRUARY 10, 1894. 


KLBERT Hurst. 


The special right to enter additional lands conferred by the act of February 10, 1804, 
when such additional Jands become subject to entry, is defeated by a prior selec- 
tion of the land as school indemnity under the provisions of the act of March 


2, 1895. 


| Secretary Francis to the bonnes of the General Land Office, Jan- 
(I. H. L.) | — wary 30, 1897. | | (C. J. G,) 


Klbert Hurst has appealed from your office decision of September 20, 
1895, sustaining the action of the local office in oe his homestead 
application made July 3, 1895, for the N. § of the SH. 4, Sec. 8, T.4 N., 
kh. 2 E., Indian Meridian, Guthrie land district, Oklahoma. 

The Badis for said action was that the land is embraced in Oklahoma 

clear list No. 6, school indemnity lands, approved May 17, 1895, and 
therefore not subject to homestead entry. 
_ On October 22, 1891, the appellant made original homestead entry 
for that part of the NE. 4 of Sec. 8, T. 14.N., RB. 2 E., lying north or on 
the left bank of the Deep Fork river. He claims the right to make 
homestead entry of the Jand in question by virtue of the act of Con- 
gress approved peneenel 10, 1894 (28 Stat., 37). That act provides as 
follows: 


That every homestead settler on the public lands on the left bank of the oe 
Fork river in the former Iowa reservation, in the Territory of Oklahoma, who 
entered less than one hundred and sixty acres of land, may enter, under the home- 
stead laws, other lands adjoining the lands embraced in his original entry when such 
additional lands become subject to entry, which additional entry shall not, with the 
lands originally entered, exceed in the aggregate one hundred and sixty acres. 


The record shows that the land in question is situated on the right 
bank of the Deep Fork river, and was included in the Kickapoo reser- 
vation. The act of Congress approved March 2, 1895 (28 Stat., 899), 
gave the Territory of Oklahoma the right to select school indemnity 
lands in this reservation. That act provides as follows: 


‘That any State or Territory entitled to indemnity school lands or entitled to select 
lands for educational purposes under existing law may select such lands within 
the boundaries of any Iudian reservation in such State or Territory from the sur- 
plus lands thereof, purchased by the United States after allotments have been made 
to the Indians of such reservation, and prior to the opening of such reservation to 
settlement. 


The instructions of May 18, 1895 (20 L. D. , 470), issued in connection 
with the proclamation of the President ne the eae Indian 
lands to settlement, contains this language: 


It must be remembered that, while the parties coming under the provisions’of the 
said act of February 10, 1894, are permitted the privilege of making an additional 
entry, based on the original entry theretofore made by them, there is no provision 
permitting the reservation of any particular tracts for their benefit, and, therefore, 
their claims to any lands under said statute will rest pen & PHORIUY of initiation as 
in gener cases, 
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The proclamation of the President opening the Kickapoo Reserva- 
tion to settlement (20 L. D., 473), contains this language: 


The lands to be so opened to settlement are for greater convenience particularly 
described in the accompanying schedule, entitled ‘‘Schedule of lands within the 
Kickapoo Reservation, Oklahoma Territory, 1o be opened to settlement by procla- 
mation of the President,” but notice is hereby given that should any of the lands 
described in the accompanying schedule be properly selected hy the Territory of 
Oklahoma under and in accordance with the provisions of said act of Congress — 
approved March second, eighteen hundred and ninety-five, prior to the time herein 
fixed for the opening of said lands to settlement such tracts will not. be subject to 
settlement or entry. | 


’ AS previously shown, the act of February 10, 1894, gave settlers ou 
the left bank of the Deap York river, who siteied Jess than one 
hundred and sixty acres, the privilege of an additional entry ‘when 
such additional lands become subject to entry.” The act of March-2, 
1895, gave the Territory of Oklahoma the right to select indemnity 
school lands iu the Kickapoo reservation prior to the opeuing of such — 
reservation to settlement. The date of the President’s proclamation 
opening said reservation to settlement was May 18, 1895. The date of 
approval by the Department of the selection of the land in question by 
the Territory of Oklahoma as school indemnity, was May 17, 1895: 
The date of appellant’s application is July 3, 1895, and was properly 
rejected for the reason that under the statute fhe right of the Territory 
was initiated prior to that of the appellant. 

— Your office decision is hereby affirmed. 


OKLAHOMA LANDS—QUALIFICATIONS OF SETTLER-SETTLEME T. 
HENSLEY v. WANER. 


The fact that at the date of the act opening the Pottawattomie country to settlement. 
and entry, a person is then within said country and occupying land under an 
unapproved lease, will not in itself disqualify him as a claimant for lands so 
opened for settlement; nor will his subsequent presence in such territory operate 
as a disqualification where he acquires no additional information as to the land 
settled upon, and in obedience to the President’s proclamation he leaves said _ 
territory and remains outside the boundary until the hour of opening. 

A settler on lands opened to disposition by said act is not disqualified by making 
the ‘‘run” oun the day of opening from an adjaceut Indian reservation. 

The conditions attendant upon opening lands to settlement in Oklahoma require the 

recognition of extremely slight acts of settlement. in determining priorities 

between adverse claimants. 


Secretary Francis to the Commissioner of the General Land Office, Jan. 
(I. H. L.) uary 30,1897, — (J. L. McC.) 


I have considered the case of Elbert S. Hensley v. John Waner, 
involving the homestead entry made by the latter for the NW. 4 of Dees 
27, T.12 N., R. 1 E., Oklahoma land district, Oklahoma Territory. | 

The land as embraced i in the former Pottawattomie Indian reserva- 
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tion, but was purchased from that tribe, and by act of March 3, 1891, 
directed to be opened to settlement and entry. An executive anole 
mation to carry said act into effect was issued September 18, 181; and 
the land was so opened to settlement and entry on Seatember 2 22,1591. 
The particular tract in controversy had at some previous time been the 
allotment of an Indian named “ High,” but said allotment had been i 
canceled, and the land restored to the public-domain. | , 

John Waner made entry of the tract in controversy on September 26, | 
1891. 
~ On November 14, 1891, Elbert S. Hensley applied to make homestead 
entry of the tract; but lig application was rejected because of the prior 
entry of Waner. ‘He alleged settlement prior to entry or settlement by 
Waner, whereupon a hearing was ordered anc had, commencing J uly 
25, and continuing until Angust 22, 1894. 

Froin the coeds testimony taken the local officers found in favor 
of Waner. 

Hensley appealed to your office; which, on October 12, 1895, reversed 
the decision of the local titers, and held Waner’s entry aver to 
Hensley’s superior right. 

Waner has appealed to the Depariwent ; 

In the arguments filed npon appeal, a number of questions are pre- 
sented, to which no reference is made either in the decision of the 
local officers or of your office, some of which are new and deserving of 
consideration, © 

Hensley had resided and leased farms from different parties in fe 
Indian Territory for years prior to the passage of the act of March 3, 
1891; first in the Chickasaw country; afterwards, upon invitation of 
his brother, he came to the Pottawattomie country, and the two took a 
lease jointly of the allotment of one Daniels. This was some time in 
the last week of 1890. From that date until he went out of the terri- 
tory preparatory to “making the run” back into it (with one exception, 
to be noted hereafter), Hensley, with his wife and five children, oceu- _ 
‘pied said Daniels allotment. ; 

The Department has held that: | 
‘one who is rightfully within the territory during the prohibited period, but oes 
outside prior to the hour of opening, and gains no advantage over others by his 


presence in the territory during the prohibited period, is not by such presence dis- 
qualified as an entryman (Metz v. Seely, syllabus, 21 L. D., 148). 


But counsel for Waner contend that the above ruling can not apply 
to Hensley, inasmuch as he was wrongfully within the territory; that - 
the leasing of an allotment from a Pottawattomie Indian was in viola- 
tion of law; in support of which they copy a letter from the then act- 
ing Commissioner of Indian Affairs to. one George L. Young, at Sacred 
Heart, O. T., dated April 2, 1891, which says: | 


In reply to your communication dated March 16, 1891, you are acrieed that the 
leasing of lands by members of the Citizen band of Pottawattomies is illegal and 
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void, and that parties within the reservation under such pretended leases have no 
rights whatever on the reservation. The allotments have not been approved, and 
the allottees as yet have no title to the land. Prior to the-passage of the act of 
February 28, 1891, an allottee or pa had no right 1o lease his land for any 
purpose, 

It may be true that there was no eons tmental approval of the lease 
from the Indian, Daniels, to Hensley. But if there were not, what 
penalty could nponerly ad legally be inflicted upon Hensley? Simniy 
renoval from such reservation, aS an intruder. Butif the passage of 
the act found within the limits of the territory opened to settlement by 
it, a person residing, or farming, or engaged in business, without the 
written permission of the Department, does that fact forever disqualify 
such person from acquiring title to land within such territory? I find 
no statute imposing such penalty; and it appears to me improper, 
unjust, and unwarranted to give so broad a construction to the prohi-. 
bition contained in the act in question. The Departinent in its recent 
decision in the case of Brady v. Williams (although that case is not in 
all respeets the exact parallel of the one here under consideration), enun- 
ciates a ruling equally applicable to Hensley—to-wit: that even if a 
settler on an Indian reservation, under a lease that had not received 
the affirmative sanction of the Department, “were guilty of a crime 
either against the United States or the Indians, he would not” thereby 
‘be disqualified from availing himself of the right to make a homestead 
entry” (23 L. D., 533-537), 

In my opinion, therefore, the fact that at the date of the passage of 
the act of March 3, 1891, Hensley was found in the Pottawattomie 
country, occupying land under a lease that had not been approved by 
this Department, would not, per se, disqualify him from acquiring land 

in the territory then and thereby opened to settlement and entry. 
- Counsel for Waner contend that, whether or not Hensley was right- 
fully in the country prior to March 3, 1891, he certainly was not after 
that date—in view of the fact that the prohibition against going into 
the territory began torun at the date of the passage of the law. Fur-— 
thermore, that Hensley was ordered out of the territory, and left it— 
but returned, without legal authority to do so. In support of this con- 
tention they introduce a copy of a letter of instructions from Mr. Secre- 
tary Noble to the Commissioner of Indian Affairs, dated March 30, 1891 
(twenty-seven days after the passage of the act). That letter said (tnter 
alia): | | 

It is reported by the governor of Oklahoma that large numbers of persons are 
invading the recently purchased land from the Sac and Fox, Cheyenne and Arapa- 
hoes, and others, with a view to gaining an undue advantage in the selectiou of 
homesteads, ete.; and I have to call your attention to the necessity of excluding 


them by whatever degree of force it may be necessary to obtain from the army for 
that purpose ... . Not only should those intruding be'peremptorily removed, but 


all private stale or monuments, or other indications of possession that they may — } 


endeavor to establish should also be destroy ed. 
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The Commissioner of Indian Affairs issued instructions to Padian | 
Agents in the vicinity of the lands Bowe named, directing them to 
carry out the above order. | | 

But the question arises as to whether the above order was aimed at 
Hensley, or persons in his position. It would not on its face appear 
to do so, unless he was “invading” the land “with a view to gaining 
an undue advantage in the selection of homesteads, ete.”—which is a 
question that will be inquire! into hereafter; and it is not alleged by 
anybody that he was establishing ‘“ private stakes, or monuments, or 
other indications of possession.” 

Whether this order was intended for him or not, Hensley i In some 
way became. acquainted with the substance thereof, ona did move out, 
with his family; but about a fortnight afterward returned. 

Counsel for Waner contend that he returned without authority. 

When Hensley left the territory he went out into what was commonly 
known as “Old Oklahoma,” that bad been opened to settlement and 
entry in 1889, and camped wpon the “ranch” of a friend nained Powers. 
At the hedane Powers testified: 


Mr. Hensley camped on my place for about two weeks; he had been ordered out 
of the Pottawattomie country, he said; he then went hack to finish up his crops; it 
was the geueral understanding among ihe people that they had received permission 
to return and take care of fei crops. 


The testimony of J. W. Daniels, from whom Bensley leased the allot- 
ment, will throw some further light upon this branch of the case: 


As understand the matter, there was an order issued notifying all white people 
that wanted lomes there, to leave the reservation; that was about the last of May 
_ ot the first of June—I wonldn’t be authentic in regard to the time. Iremember well 
that Hensley did move his family and himself out of said reservation. The Potta- 
wattomie Indians made complaint to the Department that they would be seriously 
damaged by removing the reuters from said Indian lands. John Anderson, and 
others, told me that the order had been rescinded, and that the renters could return 
-and cultivate their crops. It was a‘question that concerned me considerable; and 
Mr. Outcelt told me that an order would be made that they could go back, and then 
they would be told when to go ont again. 


George W. Outcelt, a merchant of Choctaw City. testified : 


A number of persons holding leases had moved out of the Pottawattomie country 
and were camped .at- Choctaw City. and around there. I talked with Judge Harvey 
in regard to the matter, and we both thought it was a great inconvenience and 
wrong. to the settlers to force them to leave their lands and crops. I wrote to Col. 
Patrick, the Indian Agent, in reference to the matter, and told him the situation; 
and he told me that the order was not intended to compel tenants to leave the Potta- 
wattomie country or their homes, and to tell them to go back. I told 2 Mr. Hensley, 
and a number of others, that Col. Patrick had instructed me to tell them they could 
go back to their homes..... Col. Patrick told me this personally, at my 
store; he explained that the order of expulsion was intended only for three or four 
persons, who had made themselves objectionable, and was given to an Indian 
policeman, who, not understanding the matter, had served the order on all parties. 
He said that his understauding was that, before the openin 8, all parties would have 
sufficient notice to enable them to get out in. time. | 
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On Septemb er 18, 1891—four days before the land in controversy was 
opened to settloment—the President issued the folowing proclamation 
(27 Stat., page 992, last six lines): 


Notice, moreover, is hereby given that it is by law enacted that until said lands 
are opencil to settlement by proclamation, no. person shali be permitted to enter 
upon and ocenpy the same; and no person violating this provision shall be permitted 
to enter any said lands, or acquire any right thereto. 


This proclamation came to witness Daniels’ knowledge on the day of 
its date—he being at the time in Oklahoma City. Daniels explains 
how it was brought to Hensley’s knowledge: : 

I was in Oklahoma City. Knowing Mr. Hensley to be a very poor man, and culti- 
vating my place under a lease, I was anxious to sce him get a home for himself and 
family. Riding home some time between 9 and 10 o’clock at night, accompanied by 
John Clinton; [remarked to Clinton that I had given the Hensley Brothers a lease 
of said place, and that as the president had declared said reservation opened so very. 
unexpectedly, and being fully satisfied that said brothers had not come into posses-. 
sion of the fact, I thonght it would be nothing more than right that we should 
drive around and. notify them that the proclamation had been made. ... He 
(Hensley), being a poor man, got my horses, and moved out of there about 
midnight. 


Hensley aud his family went again to the raneh of his friend Powers, 
on the border of “Old Oklahoma,” and there remained until the morn- — 
ing of the day of the opening. | 

The local officers decided against Hensley on two points, one of 
which was: | 


We can not dispute the conclusion, from all the evidence, that Hensley knew this 
tract in dispute, and that, in a general way at ieast, he had an advantage over other 
homeseekers by reason of his stay in this reservation. 

The Department has frequently held, as expressed in the syllabus to | 
the decision in the case of Monroe et al. v. Taylor (21 L. D., 284): | 
Knowledge of lands within the territory, acquired by presence therein prior to 
the passage of the act, . . can not disqualify a settler who Subsequently com- 
plies with the pronibinires terms of said act. 

In view of this ruling, the mere fact that a person, “in a general way,” 
some time or other, learned something about a tract of land, is not 
sufficient reason for holding him disqualified. It must appear thatsuch 
information was acquired subsequently to the passage of the act. 

Upon this point the decision of your office is specific: 


It does not appear that Hensley gained any advantage by his presence in the ies 
ritory during the prohibited el lt is true he resided within a mile and a half 
ot the land he now seeks to enter. _ It is also true that he had abundant opportunity 
to gain a knowledge of the land before the date of the act opening the country to. 
settlement, March 3, 1891; and his residence within, the country alter that peree 
did not, I think, give him any additional information. 


_ An attempt was made at the hearing to show that Hensley 1 had an ° 
opportunity to obtain “additional information.” He worked one day, | 
in the summer of 1891, for a man named Fansler, hauling to market 
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some hay that Fansler had cut upon the tract in controversy, and 
stacked (with other hay) near his (Fansler’s) house.. Fansler testifies, 
that the land in controversy was “in plain view” from his house, and: 
that “there was nothing to prevent him” (Hensley) “ from looking at 
it.” This is the sum total of the proof tending to show that Hensley 
learned anything additional regarding the tract after March 3, 1891. 

Counsel for Waner specifies as one thing that Hensley Jearned while 
upon the reservation during the prohibited period, that the allotment 
for the land in controversy was fraudulent. Bnt regarding this Hens- 
ley testifies: 

The day before the opening, I learned, on the line there, that the soldiers had 
declared that what was called the “High allotment ” was a fraud, and that it was 
‘then opened up as public domain. | 

Inasmuch as Hensley, “ the day before the opening,” was not in the 
Pottawattomie country, but in the Old Oklahoma country, it appears 
that the information obtained by him that the allotment was a fraud, 
was received by him while outside the Pottawattomie reservation. 

I concur with your office in its finding that there is nothing in the ~ 
testimony to indicate that Hensley gained any additional information 
- regarding the land because of his presence in the territory after the 

passage of the act opening it to settlement and entry. | 

On the morning of March 3, 1891, Hensley started from the point in 
“Old Oklahoma,” where he had been for three days camped upon the: 
ranch of his friend Powers, and, going eastwardly, crossed the line 
into the Kickapco Indian Reservation. He traveled through this a_ 
distance of about twelve miles, until he reached a point on the north 
bank of the North Fork of the Canadian river, as near the land in | 
controversy as he could get and yet be outside of the prohibited terri- 
tory. The question arises, does the fact that Heusley started from the 
Kickapoo country to make the ran for the land in controversy, dis- 
qualify him from acquiring the land? . | 

Sone suggestive light may be thrown upon this question by reference 
to the departmental decision in the case of Brady v. Williams (23 L. D., 
533, supra). That case arose upon the opening of the Cherokee Outlet, 
September 16, 1893. In that case the President’s proclamation (August 
_ 19, 1893,) contained a proviso for a strip of land one hundred feet in 
width along the outer boundary of the country then opened, “open to 
occupancy in advance of the day and hour named for the opening of 
said country, by persons expecting and intending to make settlement” 
of said Cherokee lands. But this one-hundred-foot-strip proviso in no : 
‘way invalidates the argument regarding the right of an intending 
settler to start from the margin of an Indian reservation that had not _ 
yet been opened to settlement and entry. In that decision the Secre- | 
tary said: | 

It must be assumed that it was known to the President and the Secretary of the. 
Interior, at the time the proclamation was promulgated, that the ingen reservations 
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of the Kansas, the Osages, the Poncas, and the Otoes and Missourias, immediately 
joined the Ontlet on the east; yet there is no inhibition in the proclamation from. 
settlers entering from those reservations. . 


In the case at bar, it must be assumed that the President and the 
Secretary of the Interior knew that the Kickapoo Indian reservation 
immediately joined the Pottawattomie reservation on the north; yet. 
_ there is no inhibition in the proclamation from settlers entering from 
that reservation. 7 

Again, the decision in the Brady- Williams Case SAYS: 

The only theory upon which the Secretary of the Interior could possibly prevent 
persons from making the rnn from these Indian reservations was that, under the 
laws and treaties with the tribes, white people were not allowed therein, and were | 
trespassers, and could be forcibly and summarily ejected as such. But... . if 
they passed throngh the Indian reservations, and got on to the one-hnundred-foot 
strip, and made the run from there in good faith, should they be deprived of their 
homestead rights? J find myself unable to yield assent to such a proposition. If 
the settler were guilty of’a crime against the United States, or the Indians, he 
would not be died datutied from availing himself of the right to make a homestead | 
entry. 


In view of the above ruling in the Brady- Williams case, I must hola 
that in the case at bar the fact that Hensley started from the Kickapoo 
Indian reservation did not disqualify bim from acquiring land in the 
former Pottawattomie reservation when it was opened to scbuemeny 
and entry. 

. Hensley does not deny that he ea the High allotment in view when 
he started from.the Kickapoo country at noon of September 22, 1891— 
having that morning, while yet in the “ Old Pottawattomie” country, 
learned from certain soldiers that said allotment had been declared | 
fraudulent and invalid, and the land restored to the public domain. 
He does not deny, but acknowledges, that he sought a starting point as 
near said tract as possible, and yet be outside the prohibited territory. 
The route, after crossing the river (the North Fork of the Canadian) 
was steep and through timber for a short distance—about a quarter of 
a mile. The following is his own story of the rnn—omitting questions: 

The horse I rode was a good horse—fast; he made the winning on the Oklahoma 
race track on the Fourth of July; I rode him just as fast as he could run; I got him 
headed in the direction and Jet him run; I lost my hat and blanket and one of my 
stirrups; the stirrup was torn off early in the race, by the horse running too close 
against a tree; when I reached the claim I jumped off the horse; as quick as I got 
off I saw parties coming from different directions; so I got back into the saddle and 


’ waved iny flag over my head to the people coming in; I thought they could see the 
flag better with me on the horse than if I stood upon ‘the ground, 


An attempt is made to show that Hensley must have er 
the Kickapoo line before noon, in order to reach the land in controversy 
before any of his competitors did. The principal reliance in support 
of this contention is the testimony of witness Ivy, who said of Hensley: 
‘¢He was in there a minute or two before the other parties came; I don’t 
know whether they were slow or he was fast.” But this testimony 
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must be construed in connection with that previously given by the 
same witness: 7 

A while before noon I had crossed the river into the Pottawattomie couniry; 

. | wasn’t on the line when the rest of the people made the run; ..... The 

first I saw of Hensley he was coming on a run a quarter of a mile west of the claim, 

or about that, | | 

So this witness, after all, does not say that Hensley was in the pro- 
hibited territory a minute or two before the other parties; but that he 
arrived ‘there”—where the witness was, nearly a mile inside the line— 
‘‘a minute or two before the other parties came”: which is precisely 
what Hensley himself asserts. After a careful examination of all the 
testimony bearing upon this branch of the ques On jal Y concur in the 
finding of the local officers, who say: 

Evidence was also introduced tending to show that Hensley could not have 
reached the tract at the time he said he did without having started from the Kicka- 
poo line prior to the noon hour. We do noé think the evidence sufficient to find 
against him on that point, | . 


Upon the question of fact as to whether Hensley made settlement 
ou. the land prior to the date of Waner’s entry, the local officers found: 
It is questionable whether the settlement he made, and his acts subsequent to his 


going on the land on September 22, are sufficient to hold in his favor on the ground 
of prior settlement. | 


In considering this praricl: of the matter it should be remembered | 
that 
the conditions attendant upou the opening of Oklahoina to settlement require the 
recognition of extremely slight initial acts of settlement in determining priorities 


between adverse claimants, if such primary acts are followed by residence within 
such time as clearly show good faith (Penwell v. Christian, syllabus, 23 L. D., 10), 


Hensley slept upon the ground the night after the opening—under a 
wagon-sheet, He testifies that the next day, September 23, he plowed 
about a quarter of anacre. He began the foundation of a house before 
the date of Waner’s entry (September .26, supra), which he afterward 
finished, and he and his family moved into it about the first of Novem- 
ber, and has ever since resided there, with his wife and five children. 

Waner, the entryman, testifies that on the 24th of September, 1891, 
when he first saw the land, he did not notice any plowing or other 
improvements. Toone fiuestion addressed to him on cross-examination 
‘he made a peculiarly evasive answer: 

@. Did you not tell me in my office, here in Oklahoma City, in the fall of 1891, that 
you knew Mr. Hensley was the prior settler on this tract of land, but that he couldn’t 
hold it, because he had been leasing land, and was a sooner?—A. J said he was a 
sooner, and that I believed I could prove every word of it at the trial. 

Witness Kay testified that about September 24, or 25—he is positive 
_ that it was before the 26 (the date of Waner’s entey) ie: “saw a little 

patch of breaking done, and a log foundation a ‘a . 
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~The decision of your office, appealed froit, finds that Hensley, “being 
the prior settler on the land, had the superior right thereto.” 

For the reasons her einbefore given, I concur in the conclusion that _ 
Hensley acquired a superior right to the land in controversy, and there- 
fore affirm said decision. 


DESERT LAND ENTRY—ALIENATION. 
WHEATON v. WALLACE. 


An ag reement by a desert land entryman to convey title to the land after the sub- 
mission of final proof, will not operate to defeat the entry, where said agreement | 
was entered into after the passage of the amendatory act of March 3, 1891, which 
recognizes the right of assignment in the entryman, and where the initial entry 
appears to have been made in good faith. 

An agreement by a desert entryman, made subsequent to the initial entry, to convey 
title to the water supply after the submission of final proof, is not ground for 
cancellation, if it appears that such agreement was afterwards, and prior to 
final proof, repudiated. 


— Seeretary Francis to the Commissioner of the General Land Office, Jan- 
(J, H. L.) uary 30, 1897. - (C. J. W.) 


The land involved herein is the SW. 4 NE. 4, 8.4 NW.4, N.E SW. : | 
and the SH. 4+ SW. 4 section 26, and the NE. NW. 4 4 and NW.4 NH.Z 
of section 35, T.658., 8.32 E., 2 M. D.M., independents: California, and 
district. | | 

‘The records of your office show that on May 4, 1888, Bion Samuel 
Wallace made desert land entry for said tract, together with one hun- 
dred and twenty acres of adjoining land, and that on February 10,1891, _ 
shortly before the expiration of the time within which he was by law 
required to make final proof, he relinquished his entry, whereupon on 
the same day Daniel T. Wallace made desert land entry for the tract 
now in controversy, being three hundred and twenty acres. | 
_ September 13, 1893, the local officers issued notice of Wallace’s inten- — 
tion to offer final proof on October 28, 1893. At the appointed time 
Wallace appeared with Samuel B. Wallace and J. H. Jackson, two of 
the witnesses named in his final proof notice. At the same time 
appeared Wesley J. Wheaton, and filed an affidavit of protest against 
the final proof on the following grounds: 

1. That said Daniel T. Wallace does not own, nor have a clear right to the use of 
sufficient water to irrigate said land and to keep it permanently irrigated. 

_ 2, That the reclamation of said land has been effected by the use of water owned _ 
and controlled by another party, and not by the use of any water owned by this 
claimant. 

That the said entry of Daniel T. Wallace is fraudulent and iNegal in this, to-wit: 
That at the time said entry was made the said claimant made and entered into a 
contract by which he agreed to obtain title to said lands for another party, and that 
said entry was made for speculatiy e purposes and not made in good faith. 


3. That no water owned by this claimant has ever been conducted upon said land 
as required by am or at all. 
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~ Thereupon on motion of Daniel T. Wallace the case was continued 


until October 30, 1893. On that day Wallace filed an affidavit as 


~. 


follows: 


Daniel T. Wallace being first duly sworn, deposes and says; My name is Daniel T. 
Wallace, and J am the identical person who on the 10th day of February, 1891, made 
desert land entry No. 619, at the U. S. Land Office at Independence, California, 
which said entry embraces the [description of land in controversy]. 

That affiant never filed or caused to be filed in the U. 8. Land Office at Independ- 
ence, Cal., any notice of his intention to make final proof of the reclamation of said 
tract of land; that affiant never signed any such notice nor caused the same to be 
signed, and that such notice bearing affiant’s signature thereto was signed bye some 
person other than affiant and without affiant’s authority or permission. 

That affiant received no notice or information of the time or place of making final 
proof herein until the 20th day of October, 1893, on which day affiant received a 
letter from 8. B. Wallace, dated and postmarked at Bishop, Cal., and addressed to 
affiant at ‘‘ Midas, Nev.,” which last meutioned place is more than two hundred miles 
from the U. 8. Land Office at Independence, California; That affiant received said 


letter at his ranch, which is twenty-five miles further from said land office than the 


distance above stated. 

That affiant is not now prepared to make said final proof, nor to prove the recla- 
mation of.said tract of land, and therefore prays that all proceedings heretofore 
nae as to said final proof herein, be dismissed until such time as the same niay be 

Wheaton filed an affidavit re eae allowing the entryman 
to make proof at any other time, and alleging that Daniel T. Wallace 
and Samuel B. Wallace on May 31, 1893, entered into a written agree- 
ment, by the terms of which Daniel T. Wallace was to make final proof 
and receive final certificate for the benefit of Samuel B. Wallace. 

The affidavit was accompanied by a copy of the alleged agreement. 

Wheaton also on the same day, but at different hours, filed two affi- 
davits executed that day by Samuel B. Wallace. 

In the first he states that he was the authorized agent of Daniel T. 
Wallace in Itiyo county. That S. B. Wallace and D. T. Wallace 
entered into an agreement by which 8S. B. Wallace was. authorized to. 
do all nevessary things preparatory for the submission of final proof. 
for the lands embraced in D. BE. No. 619, so that D. 7, Wallace could 
come from his home in Nevada and ee final proof without delay. 


That the copy of the agreement attached to the affidavit of Wesley J. 


Wheaton is a correct copy of the original agreement. That at the 
instance of D. T. Wallace said S. B. Wallace caused notice of said 


final proof to be published, said proof to be submitted on October 28, 


1893. That D. T. Wallace appeared with his witnesses at the time 
named, but when confronted with a protest refused to proceed with his 
final proof, 

_ In the second affidavit he states that on said 28th day of October, 
1893, D. T. Wallace did not even have the right to the use of sufficient 
water to irrigate said land, and does not now own or have such water 
or water-right, and that the water conducted upon the land belonged 
to affiant. That after the water had been run upon the pee 
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affiant transferred to said Daniel certain stock in the Owens River 
Canal.Company, and that said Daniel T. Wallace gave him bond and 
security for the return of said stock, after making his final’ proof. 
The following letter in reference to the agreement is in evidence: 

| | AUSTIN, Nuy., September the 28th, 1893. 
Mr. Bion WALLACE, Bishop. : 


Sir: I have been waiting for some time expecting to hear from you in regard to | 
proving up on that land. I am ready at any time to come down and do my part 
towards it, and would like to know whether you have got the Jand in shape so that 
it can be proved up on or not, and what you intend to do in regard to it. You know 
that the agreement was that it should be ready in August for me to do my share. _ 
Now, sir, I either want you to be ready soon for me to prove up on it, or else send me 
part of the money that is coming to me on it, so that I will know that you intend to 
‘keep your agreement with me in regard to it. Now let me hear from you in regard 
_ to it soon, for if I don’t I shall have to come down there and see what I can do in 
regard to it myself, : 
Yours in haste, (Signed) D. T. WALLACE. 


Wheaton also on October 30, 1893, filed an uneoiroborated affidavit 
of contest against the entry, alleging on information and belief 

that the said Daniel T. Wallace at or before the date of said filing upon said lands 
made aud entered into an agreement for the sale of said lands as soon as he obtained 
patent therefor, and that said entry was not made in good faith but was made and 
is now held for speculative purposes. 

The local officers on November 11, 1893, granted the entryman’s 
request to dismiss the proceedings in regard to the submission of final 
proof, and dismissed the protest on the holding that the entryman may 
offer final proof at any time within the lifetime of the entry. Wheaton 
appealed from said decision to your office. | 

During the pendency of the appeal the entryman, on December 20, 
1893, gave notice of intention to make final proof, whereupon the local 
officers set February 5, 1894, as the date for receiving proof. At the 
appointed time the entryman appeared and submitted his proof, con- 
sisting of the testimony of himself and John Schober and William G, 
Dixon, two of the witnesses named in his notice to make proof, and the 
certificate of said William G. Dixon, as secretary of said Owens River 
Canal Company, to the effect that the entryman is the owner of sixteen 
shares of the capital stock of the Owens River Canal Company, enti- 
tling him to the use of one hundred and sixty inches of water measured 
under a four inch pressure from the canal of said company. Wheaton 
also appeared and protested against the reception of the final proof, 
but did not cross-examine the entryman and his witnesses, although he 
was advised by the local officers of his right of cross-examination. © 
' Wallace offered to make payment for the land, but the local officers 
refused to receive the money, and on the same day reported the facts 
to your office, stating that they will hold the final proof to await the 
disposition of contestant’s appeal from their office decision of November 
11, 1893, dismissing his former protest, and also to await the determ1- 
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nation of the contest, should a hearing be ordered on the contest affi- » 
davit filed by Wheaton, October 30, 1893. April 21, 1894, your office 
considered Wheaton’s appeal, and affirmed the dssiaion of the local 
officers dismissing his protest, and also affirmed their action of Febru- 
ary 5, 1894, holding the entrymaw’s final proof subject to the contest 
rocco ies. No comment was made in said decision on Wheaton’s 
failure to cross-examine the entryman and his final proof witnesses and 
to fully present his case at the time of the submission of the final proof, 
The decision directed the local officers to allow Wheaton to proceed 
against the entry on his affidavit of contest of October 30, 1893, if they 
consider the allegations sufficient. 

June 25, 1894, Wheaton filed an sinsnded afidavit of contest Palioping 
that the said entry is fraudulent and illegal because the said Daniel T. Wallace at — 
or before the date of the said filing upon said land, made and entered into an agree- 
ment for the sale of said land as soon as he should obtain patent therefor; that said 


entry was not made in good faith but was made in the interest of another party, and 
is now held for speculative purposes. : 


This affidavit was corroborated by Samuel B, Wallace. | 

September 14, 1894, the local officers issued notice of contest set- 
ting the hearin for October 30, 1894. After several continuances had 
upon the agreement of the par ties the case went to trial December 15, 
1894. The contestant introduced only one witness, Samuel B. Wallace, 
to prove his allegations against the validity of the entry, while the 
defendant offered no testimony at all. 

Samuel B. Wallace testified that on May 4, 1888, he nade des sert 
land entry for the tract in controversy beseuher with one hundred and 
twenty acres of adjoining land under the name of Bion 8. Wallace, 
and that on February 10, 1891, shortly before the expiration of the 
time within which he was by law required tu make final proof he relin- 
quished his entry for the reason that he had been unable to obtain 
. water to irrigate the land; that prior to his relinquishment he induced. 
Daniel T. Wallace to agree to make entry for the land immediately 
upon his relinquishment; that he went to the land office in company 
with Daniel T. Wallace and filed his relinquisiiment and furnished the 
money to pay the land office fees for Daniel T. Wallace’s entry. He 
further testified on direct examination that he had an understanding 
with Daniel T. Wallace at the date of the entry that he was to receive 
one-half of the land after final proof, for which he was to give his 
nine shares of stock in the Owens River Canal Company, but that this 
understanding was never reduced to writing, and that in 1893, he 
entered into a written agreement with the entryman by the terms of 
which he was to do all the work required by law to be done on the 
land, and to pay for advertising the final proof notice, and to pay | 
$780 after final proof for a title to all of the land. On cross-examina- 
tion, he contradicted his statement that he had hadan understanding 
with Daniel T. Wallace at the date of the entry for the conveyance of 
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one-half of the land, and testified that he did not have such an under- 
standing until after the entry was made. He farther testified that he 
did the work required to be done on the land and paid for advertising 
first final proof notice; that he, on October 28, 1893, or a few days | 
before that date, transferred to Daniel T. Wallace nine shares of stock _ 
in the Owens River Caual Company, but that he took a bond from | 
the entryman fora reconveyance of the stock and that the transfer 
was not made in good faith, but solely for the purpose of enabling the 
entryman to make a satisfactory showing on final proof that he had a 
tight to sufficient water to irrigate the land; that Daniel T. Wallace | 
reconveyed the stock to him about December 3, 1893; that he did not 
- induce Wheaton to bring the contest, but that he expected to acquire 
title to the land under his written agreement with the entryman, and 
that he had the money ($320) ready to make final payment to the local 
i officers in case the final proof should be accepted. No copy of the 
contract alleged to have been entered into between the witness and 
the entryman on May 31, 1893, was offered in evidence, but on January 
9, 1895, after the hearing had been closed, the contestant without 
notice to the entryman filed a certified copy of the complaint in an 
action brought by D. T. Wallace against S. B. Wallace in the district 
court for the State of Nevada in and for the county of Lander, to 
recover damages for the breach of the alleged contract, which is seb 
out in the complaint. 

_ February 23, 1895, the local officers rendered decision as follows, 
after making a statement of the facts: 


-Froin the testimony presented it appears that the said Daniel T. Wallace at or 
before the date of the said filing upon the said lands, made and entered into an 
agreement for the sale of said lands as soon as he should obtain patent therefor, and 
that said entry was not made in good faith but was made in the interest of another 
party and is held for speculative purposes. We accordingly recommend that said 
entry be canceled. 
On the entrymai’s appeal your office on October 10, 1895, rendered 
decision finding that the entryman made the entry in good faith, and 
without any agreement or understanding to convey any part of the 
Jand to Samuel B. Wallace; that at the date of the final proof he had 
-a clear right to sufficient water to irrigate the land; that he wade the 
final proof to acquire title for his own use and benoit and without any 
intention to convey the land to any other party; and that on May Ol, 
1893, he entered into an agreement to convey the land to Samuel B. 
‘Wallace after final proof in consideration of certain work to be done 
‘and money to be paid by him, but that said Samuel B. Wallace refused 
to keep his part of the Resmi hE and did not expect the land to be 
conveyed to him. On this finding, your office held that the agreement 
| to convey the land was a valid assignment of the entry under section 7 
of the desert land act, as. said act is amended by section 2 of the act 
of March 3, 1891 (26 Stat., 1095) and affords no ground for the can- 
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Gellation of the entry. The decision of the Jocal officers was therefore 
reversed and the contest dismissed. 

Wheaton’s appeal from said decision brings the case ‘before the — 
Department. 

Tlie contestant has failed to prove that the entryman had enter ed 
the land under any agreement or understanding to convey any part of 
the land to Samuel B. Wallace, or that he entered into the particular 
agreeinent alleged to have been made May 31, 1893. With reference 
to any written agreement, all that is proved in accordance with the 
rules of evidence, is that such agreement was entered into between the — 
parties. The agreement itself was not offered in evidence. It was not 
shown that any effort was made to have it produced, and no foundation 
was laid to authorize the introduction of a copy or to allow its contents 
to be shown by parol evidence. If there is any record of the agree- 
ment, the fact does not appear. The paper which is denominated a 
certified copy of the agreement, which is found with the record, is 
not a Gertified copy of the agreement, but the certificate is to the effect 
that the paper is a true and correct copy of a complaint in the clerk’s 
office. This paper was inadmissible, and is not in a legal sense a part 
of the record. It was filed with the local officers, without notice to the 
other side, after the case had closed. It does not appear what consid- 
eration was given to it by the local officers. Your office construed it, 
but it is harmless, since, if it were to be considered as evidence, its 
~ terms show that it Tiss reference to a transfer to be made after final 

proof, and was entered into at a timé when it would not have been 
unlawful to make at assignment of thé entry under section seven of 
the desert land act, as amended by the act of Mareh By 1891 (26 Stat., 
1095). 

It has never been carried into effect. S.B. Wallace, one of the parties 
to it, and protestant’s chief witness, repudiates it and claims nothing 
ander it, while the éiitryman submits his final proof on an entirely dif- 
ferent basis from the one contemplated by the agreement. Itis insisted, 
however, as testified to by S. B. Wallace, that there was an antecedent 
verbal agreement in reference to certain shares of water stock to be fur. 
nished the entrymen, but the witness admits that it was made subse- 
quent to the date of the entry of D.'T: Wallace, and this being conceded, 
it could only have reference to acts thereafter to be performed, and 
which were abandoned and never performed. If D. T. Wallace had 
carried out the scheme of submitting his final proof on a false a it 
would have been rejected, and his entry canceled. 

- The mental state, or mere purpose of an entryman, is ouly to be con- 
sidered in connection with some material act to be performed by. him, 
either in making the entry or perfecting it. A fraudulent agreement to 
be acted on in the future, entered into before or at the time of entry 
will vitiate it, because the iNegal purpose and the act of entry are con- 
joined and soexiatent The contestant is in the attitude of denying that 
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an illegal purpose or scheme which has reference to a future act to be 
performed can be abandoned before it ripens into an act, and its conse-. 
quences avoided. This may be true to a limited extent in the domain 
of morals, but, in law, the mere entertaining of an unlawful purpose, 
which is abandoned, while it is yet only a purpose, and never acted 
upon, is without penalty. The illegal purpose which the contestant 
charges against the entryman had its origin between the two material 
acts of making entry and offering final proof. We have aiready seen 
that the entry is untatuted, and it now remains to be seen how it affects 
the final proof. | 
The offense of the entryman is that at one time he contemplated 
basing his final proof on the spurious ownership of certain water rights, 
but becoming alarmed, backed out from doing this, and became the 
owner in his own right of the necessary water and water rights on 
which he submitted his final proof. It is not denied that the land was 
reclaimed, and that the entryman was the owner of the water and water 
rights necessary for its proper irrigation, when his final proof was sub-- 
mitted. This proof meets the requirements of the law. 
Your office decision is accordingly affirmed. 


SCHOOL LAN DS—INDEMNITY SELECTION—APPROVAL. 


ToDD v. STATE OF WASHINGTON. 


The anthony of the Secretary of the Treasury in the matter of school lands con- 
ferred by the act of May 20, 1826, was transferred. to the Secretary of the Interior 
by the act organizing the Interior Department. 

The approval of a school indemnity selection by the Secretary of the Interior passes 
the title thereto, and, in contemplation of law, makes such selection the act of 
_ the Secretary, and it is thereafter not material to inquire how such selection was 

> made in the first instance. 

The provisions contained in sections 10, and 11, of the act of February 22, 1889, in 
so far as in conflict with sections 2275.and 2276, R.S., are superseded by the act © 
of February 28, 1891, amending said sections. 


Secretary Francis to the Commissioner of the General Land Office, Jan- 
(1. H. 1.) - uary 30, 1897. (C, J. G.). 


Thomas W. Todd has appealed from your office decision of September 
23, 1595, sustaining the action of the local officers in rejecting his home- 
stead application of August 5, 1895, for the NE. 4 of Sec. 9, T. 38 N., 
R. 2 E., W. M., Seattle land district, Washington, 

The ground for such action was that the said tract was not public 
land of the United States, the same being included in list No. 1 of 
school indemnity selections approved May 4, 1895, and certified to the 
State of Washington, and therefore not subject to homestead entry. 

It would seem that the said selection was regular and valid notwith- 
standing the contention of the appellant to the contrary. 
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‘The appeal urges that the said seieetions are invalid for the following 
reasons: . | 


1, The county commissioners were not authorized to select, Jand in lieu of defi- 
ciencies for natural causes. 

2. Because Washington was not entitled to indemnity on the basis enrployed. 

8. Because the township in which this land was selected was not entitled to the 


amount selected. 

4, Because the act of February 22,1889, repealed the acts reserving said land, so 
far as they apply to Washington. 

5, Because the act of February 22, 188', has provided school lands for the Biats: 
and the manner-in which she may acquire es 

6. Because the cause for the reservation of the land has acased to exist. 


It will not be necessary for the purposes of this decision to consider 
the foregoing assigninents in regular order. | 

Section 20 of the act of March 2, 1853 (10 Stat., 172), establishing the 
territorial goverument of Washington, Drovideses 

That when the lands in said Territory shall be surveyed under the direction of the 
government of the United States, preparatory to bringing the same into market or 
otherwise (lisposing thereof, sections numbered sixteen and thirty-six in each town- 
ship in said Territory shali be, and the same are hereby, reserved for the purpose of 
being applied to common schools In said Territory, And in all cases where said sec- 
tions sixteen and thirty-six, or either or any of them, shall be oceupied by actual © 
settlers prior to survey thereof, the conuty commissioners of the counties in which | 
said sections so occupied as aforesaid are situated, be, and they are hereby, author- 
ized to locate other lands to an equal amount in sections, or fractional sections, as 
_ the case may be, within their respective counties, in heu of said sections so oceupied 
as aforesaid. 


The act of February 26, 1859 (11 Stat., 385), anthorized the settlers 
ou sections sixteen and thirty-six, provided for in the above act, to 
pre-empt their settlement claims; and if said sections happened to 
be reserved or pledged for the nse of schools, other lands were appro- 
-priated in lieu of such as might be patented by pre-emptors, the said 
lands to be selected and appropriated in accordance with the principles 
of adjustment and the provisions of the act of May 20, 1826 (4 Stat., 
179). ‘The latter act provides that the selections shall be made by the 
Secretary of the Treasury; hence, the appellant contends that there is 
no authority under the act of February 26, 1859, for the said selections 
to be made by the county commissioners, they not pene specifically 
mentioned as in the act of March 2, 1853. , 

The Department of the Interior was created by the act of Conegre 88 
appreved March i) 1849 (9 Stat., 395). Section three of said act 
provides— | 

That the Secretary of the Interior shall perform all the duties in relation to the 
General Land Office, of supervision and aBpOM, now pa pOeRBEE YS by the Secretary of 
the Treasury. 

In section 441 of the Revised Statutes the Secretary of the Interior 
is charged with the supervision of peers business relating to the public 
lands. 
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Hence, all the powers relating to the public lands conferred upon the 
Secretary of the Treasury by the act of May 20, 1826, were transferred 
to the Secretary of the Interior by the act of March 2, 1849, organizing 
the Department. So, granting that the selections herein should be 
made in accordance with the provisions of the act of 1826, as contended 
by plaintiff, yet, by virtue of the organic act of 1849, as embodied in 
said section 441 of the Revised Statutes, the said selections could be 
made by the Secretary of the Interior, and still be in accordance with 
the provisions of the act of 1826. Notwithstanding no specific mention 
is made of the county commissioners in the act of 1859, still the power 
to make the selections remains with the Secretary of the Interior by 
virtue of legislation subsequent to the act of 1826, So long, therefore, 
as they are made under the authority and approval of the Secretary of 
the Interior it matters not how they were niade in the first instance. 
When approved by the Secretary of the Interior they under the law 
become his selections. The fact that the selections were made in the 
first instance by the county commissioners, does not on that account 
invalidate them. The approval of the selections is the act that passes 
title, and as has been shown the Secretary of the Interior possesses 
the author ity to make this approval. , 

Nearly all other propositions contained in | the assignment of errors 
were definitely decided in the case of Daly v. State of Washington (20 
L. D., 35). It was held in that ¢ase that a selection is not necessarily 
invalid though in excess of the basis on which it is made, for the reason. 
that the excess was undoubtedly in compensation for a deficiency in 
some other selection embraced in the list; that the act of February 26, 
1859, is applicable to the State of Washington, as previously held in 
the cases of John W. Bailey e¢ al. (5 L. D., 216), Hulda M. Sinith (11 
L. D., 382), and Sharpstein v. State of Washinton (13 L. D., 878); and 
that tlie reservation created by the act of March 2, 1853, is not released 
by the enabling act of February 22, 1889 (25 Stat. 676), as held in the 
case of L. H. Wheeler (11 L. D., 381). See also cases of Levi Jerome 
et al. (12 L. D., 165), and Sharpstein ». State of Washington (supr a). 

A lengthy ar poaacnt is filed by the appellant in support of the errors 
assigned, and especially in an endeavor to show that the act of Febru- 
ary 26, 1859 (R. S. 2275 and 2276), was repealed by the act of February 
22,1889. The act of February 26, 1859, was a general act, and the 
apparent conflict between said act and sections 10 and 11 of the act of 
_ February 22, 1889, has been recognized by the Department, and it has 


been held that the provisions contained in sections 10 and 11 of the 


Jast mentioned act are superseded by the act of February 28, 1891 (26 
Stat. , 796), amending sections 2275 and 2276 of the Revised Statutes. 
Thus, in the instructions to your office dated Apr il a 1891 (12 L. D., 
400), it was stated 


that the provisions of the prior act of February 22, 1889, - so far as they are in 
conflict with those of said sections 2275 and 2276 of the Revised Statutes as amended 


ie 
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by the later act of February 28, 1891, are superseded by the provisions of said sec- 


tions a8 amended, and the prants of school lands to those States mentioned in said 


act of February 99 , 1889, are to be administered and adjusted under the provisions 
of this later Soneval law. 

The appellant herein makes no allegation of settlement prior to the 
survey of lands in the field, which would bring him within the provi- 
sions of sections 2275 and 2276 asamended. His homestead application 


was presented August 5, 1895, and hence was properly rejected, the land 


having been approved to the State May 4, 1895. 
Your office decision is hereby affirmed. 


PRIVATE LAND CLAIM—ACT OF JULY 7, 18388, 


THE PERRINE GRANT. 


The grant made to Dr. Perrine by the act of July 7, 1838, and subsequently conferred | 
by Congress upon his heirs, was a grant in praesenti, conveying the legal title to 
the grantees, defeasible only by forfeiture duly declared by act of Congress; and 
until such forfeiture be so declared the grantees have the right to make the 
settlement required as a condition precedent to the issue of patent. 


Where the attention of Congress has been called to the fact that the conditions sub-. 


sequent in a grant have not been complied with, and no action is taken by Con- 
gress, such fa. ilure to act will be taken by the Department as an expression of 
the legislative will that the decisions of the courts be accepted as a guide in 
administering the law. 


The right of settlement on the granted premises is restricted to the grantees or those 


claiming under them, and all other settlers thereon are naked trespassers; and 
their settlements may be claimed by the grautees as a fulfillment of the condi- 
tions of the grant, whenever the settlement is such as the grant requires, 


If the terms of the grant are complied with it innres to the beneficiaries thereunder, 
and patent will issue accordingly; it is therefore not material for the government 
to aus as to the interest of others in said grant. | 


Secretary Francis to the Commissioner of the General Land Office, Jan- 
(IL.H.L.)°  - wary 380, 1897, — (P. J.C.) 


Iam in receipt of your report, of date January 9, 1897, upon a com- 
munication addressed to this Department by the Honorable Thomas 
H. Carter, United States Senate, of date December 31, 1896, in refer- 
ence to the Perrine grant in Dade county in the State of Plorida. 

The communication is as follows: 

Referring to your recent communication concerning the Fer rine land grant in Fla., 


addressed to the Senate Committee on Public Lands I, as chairman of the sub-com- 
mittee haviug the matter in charge have been informed that proofs of compliance 


with the terms of the graut are now before the Commoner of the General Land — 
Office awaiting examination.. 


Desiring to dispose of the water I have the honor to request. that the proofs 
referred to be taken up for examination at the earliest practicable date and that I be 
advised of the conclusion of your Department as to their sufficiency, 


The subject of this nUary the Perrine grant, is a matter that has 
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been called to the attention of your office and the Department by those . 
interested since the first grant to Doctor Henry Perrine in.1838. Its 
history, together with that of. the original grantee, is replete with inci- 
‘dents in connection with the early settlements of South Florida and 
endeavors to cultivate and propagate the plants contemplated by the 
act, together with many distressing incidents brought about by the 
Seminole Indian War, which prevailed throughout that region for 
nearly a quarter of a aes after the territory had been purchased 
from Spain. The history of it, so far as necessary to determine the 
matter that has been again recently brought to the attention of the 
Department, is as follows: 

Congress by act of July 7, 1838 (5 Stat., 302), passed the following act: 


Whereas in obedience to the Treasury circular of the 6th of September, eighteen 
hundred and twenty-seven, Doctor Henry Perrine, late American Consul at Cam- 
peachy, has distinquished himself by his persevering exertions to introduce tropical 
- plants into the United States; and whereas he has demonstrated the existence of a 
tropical climate in southern Florida, and has shown the consequent certainty of the 
immediate domestication of tropical plants in tropical Florida, and the great proba- 
_ bility of their gradual acclimation throughout all our southern and son th western 
states, especially of such profitable plants as propagate themselves on the poorest 
soils; and whereas, if the enterprise should be successful, it will render valuable our 
hitherto worthless soils, by covering them with a dense population of small cultiva- 
tors and family maunfacturers, and will thus promote the peace, prosperity, and. 
permanency of the Union: Therefore, be it enacted by the Senate and House of — 
_ Representatives of the United States of America in Congress assembled, that a town- 
ship of land is hereby granted to Doctor Henry Perrine and his associates, in the 
_ southern extremity of the peninsula of east Florida, to be located in one body of six 
-. miles square, upOR any portion of the public lands below twenty-six degrees north 
latitude. 

Suc. 2. And be it further enacted, that the said tract of land shall be located 
within two years from this date, by said Henry Perrine, and shall be surveyed under 
his direction, by the surveyor of Florida, provided, that it shall not embrace auy 
land having sufficient qnantities of naval timber to be reserved to the United States, 
‘nor any site for maritime ports or cities. 

Suc. 3. And be it further enacted, that whenever any section of land in said tract, 
shall be really occupied by a bona fide settler, actually engaged in the propagation 
or cultivation of valuable tropical plants, and upon proof thereof being made to the 
Commissioner of the General Land nee a patent shall issue to the said Henry 
Perrine and his associates, 3 

Suc. 4. And be it further enacted, that every section vee land in the tract afor seh 
which shall not be occupied by an actual settler, positively engaged in the propaga- 
tion or cultivation of useful tropical plants, within eight years trom the location of 
said tract, or when the said adjacent territory shall be surveyed and offered for sale, 
shall he forfeited to the United States. 


It is shown by the voluminous correspondence of Doctor ponies 
after the passage of this act and until some time in the year 1840, that 
although the obstacles he was forced to encounter in order to carry out 
the terms of the grant were almost insurmountable, he did make an 
effort so to do, moved his family there and resided upon the land that 
he had selected in compliance with this act. It is shown by the same 
correspondence that he planted some of the plants that were contem- 
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plated, but owing to the unsettled conditions, marauding bands of 
. Indians infesting the country, the efforts were confined to a very small 
area, upon which it seems he started a nursery for the purpose of pro- . 
ducing the plants that he intended experimenting with. While engaged 
in this work at Indian Key, some time in the summer of 1840, Doctor 
Perrine was murdered by the Seminole Indians, his wife and children 
barely escaping with their lives; his house, furniture, library, out build- 
ings, and other valuable iniprovements were burned and destroyed. _ 
_ Congress, by the act of February 18, 1841 (6 Stat. ee passed the 
following supplemental act: : 
Whereas, under the provisions of the act, to which this act is a supplement, Doctor 
- Henry Perrine made, in the manner thereby required, the location therein author- 
ized; and while engaged in the necessary measure to carry into effect the object 
contemplated by said act, was murdered by the Seminole Indians; and whereas Mrs, 
Ann F, Perrine, the widow of the said Doctor Perrine is anxious to continue the 
undertaking thus commenced by her late husband, but is prevented from sv doing by 
the continuance of the Indian War in Florida: Therefore, be it enacted, etc., that 
Mrs. Ann IF’, Perrine, the widow of the said Henry Perrine, and Sarah Ann Perrine, 
Hester M.S. Perrine, and Henry E. Perrine, his surviving children, are hereby 
declared to be entitled to all the rights and privileges vested in and granted to the 
said Doctor Henry Perrine, by the act to which this is snpplement, and that the 
time limited by said act, in which every section of said grant should be occupied to 
prevent the forfeiture of the same to the United States, be, and the same is hereby, 
- extended to eight years from and after the time when the present Indian War in 
Florida shall cease and determine. 


The land was officially surveyed in 1847 and the tract theretofore 
designated by Doctor Perrine in person was set aside for him, and 
embraces lands described as follows: Sections 12, 13, 24,25 and 36 T, 
55 8., R. 39 E.; Section 1, T. 56 S., R.39 E.; Sections 7, 8, 9, 10, 11, 14, 
15, 16, 17,18, 19, 20, 21, 22, 23, 26, 27, 28, 29, 30, 31, 32,33, 34, and 35, T. 55 
S., R. 40 E.; and Sections 2, 3, 4,5, and 6,T.56 8., KR. 40 ., Tala. Mer, 
It appears that after the passage of the supplemental act the widow 
and children of Doctor Perrine undertook to carry out the provisions 
of the same by establishing settlers on each section. Thirty-six fami- 
lies from the Bahama Islands were engaged came over and commenced _ 
to establish their homes on the land, but were soon compelled to aban- 
don them by reason of being frightened or driven off by the Seminole’ 
Indians. | 

Some effort, however, was evideutly made by these inhabitants, or 
the heirs directly, to comply with the terms of the act, as J] find in the 
record the affidavits. of Alexander Mackay, R. R. Fletcher and Wil- 
liam H. Mears, sworn to on April 5, 1848, in which they say that they 
superintended the planting of fisba sal hemp ” and Jime seed; each of 
them enumerate the sections of land upon which this planting was 
done, and an examination of the same shows that it covered every one 
of the sections included in the grant. 

It appears that the representatives of the heirs in 1850 presented a 
memorial to Con gress praying that the terms of the grant be extended : 
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owing to the unsettled conditions: that then prevailed in ) that vicinity. 
No action, however, seems to have been taken by Congress in relation 
to the matter. | 

It is a matter of history that the Seminole ‘War, which was referred 
to by Congress in the supplemental act, was one of lon g duration and 
seriously retarded the settlement of that part of the country. It 
appears, however, ‘by the records in the War Depar tinent, that open 
hostilities officially ceased in December, 1855; yet it is serra that 
there were marauding bands still har assing the settlers for some time 
thereafter. 

From 1862 down to the present time the heirs of acter Perrine nage 
been before your office, the Department and Congress, persistently 
demanding that their rights to the grant should be recognized; but 
_ little seems to have been accomplished in the matter except by reports 
made from your office to Congress in relation to the status; and In that. 
of March 17, 1887, your office recommended that pateuts be issued to. 
three sections named, because proof had been made of compliance 
with the act. | 

“Tt appears that the laud embraced in the grant was regularly with- 
drawn and set apart under the provisions of said act of 1838, and 
although there had not been a strict compliance with its terms by the 
heirs of Doctor Perrine, and proof made as required, yet the lands had 
been held not subject to disposal on any account until Congress shall 
have given authority to restore the same to the public domain. ae 

The State of Florida at one time laid claim to the land under the — 
swamp act of 1850, and in 1873 made selection of the same, but in 
view of the priority of the Perrine grant these selections were sus- 
pended by your office and no steps taken in relation thereto until the 

rights of the grantees were fully determined. 
_ Yhe inquiry of Senator Carter, quoted above, in relation to this 
grant, seems to have been brought about because of the introduction 
of a bill in the first session of the fifty-fourth Congress to restore to 
the public domain in the lands within the grant, to enable settlers 
within the limits of the same to homestead the tracts actually occupied 
by them. - 

‘The report of your oflice has been forwarded to the Department, by 
reason of the request of Senator Carter, together with all the records 
in connection with the matter, and it has been deemed advisable to 
- investigate the subject with a view of determining whether or not any’ 
- further legislation is required or whether the parties have complied 
with the terms of the grant sufficiently to warrant the issuance of 
patents to them. 

After mature deliberation upon this subject, Tam saueineed that the | 
grant to Doctor Henry Perrine, subsequently conferred as It was by — 
the act of Congress upon his heirs, was a gr ant in praesenti, conveying 


the legal title to the grantee, defeasible only by forfeiture duly declared 


by act of Congress. Until such forfeiture be so declared the - grantee 
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has the right to make the settlement required by the grant as a condi- 
tion precedent to the issuance of patent, as contemplated by the acts 
of Congress, and whenever the requirements of the grant have been 
complied with as to any section of the township, and proofs thereof 
submitted and accepted, a right to title thereto has vested, and Con- 
gress can not declare a for feiture thereof without impairing the validity | 
of the grant. | 

That the grant is one in praesenti is wonelasively decided by the 
supreme court in Schulenberg v. Harriman (21 Wall., 44). The question 
before the court in that case was the construction of an act granting 
lands to the State of Wisconsin to aid in the construction of railroads, — 
and by the first section it is declared, ‘that there be and is hereby 
granted to the State of Wisconsin,” etc., certain sections of land enu- 
merated. And it was provided further, in the fourth section, that, 
if said road. is not completed within ten years, no further sales shall be made, and | 
the lands unsold shall revert to the United States. 

Determining whether this grant should be forfeited because the roud 
was not constructed strictly according to the terms of the statute, and 
referring directly to the last quotation above, the court say: 

It is settled law. that-no one take advantage of the nonperformance of a condition 
subsequent annexed to.an estate in fee, but the grantor or his heirs, or the successors 
of the grantor if the grant proceed from an artificial person; and if they do not see 
lit to assert their right to enforce. a forfeiture on that ground, the title remains 
unimpaired in the grantee. The authorities on this point, with hardly an exception, 
are all one way from the Year Books down. And the same doctrine obtains where 
the grant upon condition proceeds from the government; no individual can assail 
the title it has conveyed on the ground that the grantee has failed to perform the: 


conditions annexed. . 
In what manner the reserved right of the penton for breach of the condition must, 


be asserted so as to restore the estate depends upon the character of the grant. If 
it be a private grant, that right must be asserted by entry or its equivalent. Ifthe 
grant be a public one it must be asserted by judicial proceedings authorized by law, 
the equivalent of an inquest of office at common law, finding the fact of forfeiture. 
and adjudging the restoration of the estate on that ground, or there must.be some. 
legislative assertion of ownership of the property for breach of the condition, such 
as an act directing the possession and appropriation of the property, or that it be 
offered for sale or settlement. 

The doctrine here announced by the court has been followed tne it in. 
a great number of cases subsequently, notably those of Van Wyck v. 
Knevals, 106 U. S., 360; St: Lous &c., Railway v. McGee 115 U.S., . 
469; Bybee v. Ore. and Cal. RB. R. Co. 139 U. S. 663; Deseret Salt Co. 
V. Tarpey, 142 U.8., 241; and Lake Superior Ship Ro, Co. v. Cunning- 
ham, 155 U. S., 354. 

The principle decided in these cases has pean invariably applied by 
the Department in the construction of similar grant. See Cooper et al. 
v. Sioux City R. RB. Co., 1 L. D. 345; im re Central Pacific R. BR. Co., | 
21. D., 489; Wisconsin R. BR. Co., 5 L. D., 81; Wisconsin Central R. R. 
Co., 6. ah D., 190; and Plaetke v. Central R. R, Co., 10 L. D,; 317, 

10671—vo1. 248 
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. It hag also been decided by the Department that where the attention © 
of Congress has been. called to the fact that the conditions subsequent 
have not been complied with (as in this case by a petition of the 
grantees in 1850 and again in 1887), and no action is taken by the Con- 
‘gress, the Department accepts its failure to act as an expression of its 
will that the decisions of the court shall be taken as its pulde in admin- 
istering the law. Daneri v. Texas and Pacific R. B. Co., 2 L. D., 548, | 

In view of these authorities it would seem that if there has been a 
compliance with the terms of the act upon the part of the grantees, 
even though it may have been since the close of the Seminole War, as 
contemplated by Congress in the supplemental act, the fee of the land 
- still rests in them, and before final action by Congress, or judicial pro- 
ceedings instituted, patents may be issued to the grantees. 

‘It may be said further, that the right of settlement upon the granted 
premises would be restricted to the grantees or those claiming under 
them, and all other settlers thereon are naked trespassers and their 
settlement may be claimed by the grantees as a fulfillment of the con- 
dition of the grant whenever the settlement is such as the gr ant 
requires. | 

It appears that there were a number of settlers on ane lands, and in. 
December, 1896, all of them with the exception of John W. Roberts, 
Sarah M. Roberts, James A. Smith, John I. Roberts and George i. 
Mehring, made proof before a United States Commissioner, and the 
same was transmitted to your office. It is not deemed advisable to go | 
into details regarding this proof. Its sufficiency is a matter your office _ 
must primarily pass upon, which has not yet been formally done. It 
is sufficient in this connection to say that in your office letter of Jan- 
uary 9, 1897, reporting on reference of letters of Senator Carter, it is 
said, ub the proofs appear to me to be in compliance with the provisions: 
of. See. 3 of the act of July 7, 1838.” - 

Your office during the month of January, 1897, ‘has forwarded to the 

Department several letters written by the three Boberts, Mehring and 
; Smith, the persons who, as stated above, refused to make final proof, 

and one E. I. Robinson, who is acting as attorney for the others. The 
same parties have also written letters to the Secretary of the Interior; 
also to.a United States Senator, who has forwarded copies of the 
letters he received to the Department. These letters are not deemed , 
of sufficient importance as beari ing upon any question as to the validity 
of the grant or the improvements placed thereon-by. themselves or those - 
: who. did make final proof, to warrant more than a passing consideration. 

In your office report to the Department, of Jé ae a 1897, you refer 
to the letter of. Robinson and say: 

I think no showing is made by the said letter which would warrant the suai of 


an inspector to Flor ida, or which would raise any presneae of bad faith against — 
the. claimants under the grant. 3 : 


‘J concur in this. The statements: are not under: oath, and ean ee 
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therefore be accepted to overcome the final proof. Aside from this 
there is nothing charged, even if sworn to, that would defeat the grant 
or warrant sending an inspector. The parties do not state that there 
has been any failure to comply with the terms of the grant in regard 
to the particular tracts they occupy. : 
- Lhe particular grievance of these persons seems to be against certain 
railway companies which appear to have been instrumental to some 
‘extent in the development of the lands.. It is not shown by the record 
‘before me what interest the companies have in this land, and it is 
wholly immaterial what their interest may be. If the terms of the 
erant are complied with, even if railway companies have assisted in. 
doing so, the grant inures to the beneficiaries under the grant, and the 
patents will necessarily run to them. -Any grievances, therefore, the 
settlers may have against the companies is a matter between themselves 
and not one the government will take part in. | 

- Yhese same patties have also forwarded a copy of an affidavit sent 
to the vice president of the Hast Coast Railway Company in which is 
recited at some length their grievances. But as said in reference to 
the letters, the matters therein cOnunen, do not raise any question the 
- government can consider. 

There is also a copy of another affidavit made by the same parties, 
not addressed to any one, but inasmuch as It says, 

that if a government inspector authorized to take depositions of settlers and. thor- 


oughly honest should come down here he would be kept busy a long time investi- 
‘gating injuries to the settlers and fr auds against the government, 


 L-take it that it was meant for. your office, yet why & copy and not — 
the original should have been filed is ‘unexplained. In addition to this 
suggestion in regard to sending an inspector it appears that all they .- 
ask is for the government to arrange so that they can deal directly with 
‘the government in regard to securing their titles. 
_ As before said the Department is powerless to aid them even if the 
matter were properly presented for its consider ation, By the terms of 
the grant patents must issue in accordance with the terms of the acts 
and could not be given either.to. the settlers or the railway companies. 
, The record is returned to your office with directions. to examine the 
final proof submitted and.if found satisfactory to issue patents. to the 
beneficiaries of said grant. t 3 ; 
It is so. ordered. 
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SALT SPRINGS AND SALINE LANDS—SELECTION. 
STATE OF OREGON ET AL. ». JONES. 


The provisions in the act of February 14, 1859, granting salt springs and adjaceny 
lands to the State of Oregon, and the act of Decemher 17, 1860, amendatory 
thereof, so far as they fix a time for selections under said grant, are directory, 
and not mandatory ;.but as the grant so made only becomes effective as to spe- 
cific tracts on selection by the State, the right to make such selections after 
the expiration of the time fixed therefor will be defeated by an intervening 
adverse right asserted under the general provisions made for the disposal of 
saline lands by the act of J anuary 12, 1877. 


" Secretars y Francis to the Commissioner of the General Land Office, Heb- 
(I. H. L.) ruary 6, 1897, (C.J. W,) 


On September 11, 1895, David R. Jones filed an affidavit duly cor- 
roborated, alleging that the SW. 4 of SW. 4 of Sec. 4 and NW. 4 of 
NW. 4 of Sec. 9, SW. 4 of SE. 4 of Sec. 8 and NW. 4+ of NE. 4 ofSec: 17, 
T. 35 Ne R, 25 B, WwW. M. , Lakeview, Oregon, were lands unfit for culti- 
vation and were saliné in character, and should be disposed of as saline - 
lands. On September 25, 1895, proof was submitted in support of said 
allegations, and on that day, based on the evidence so submitted, the 
local officers rendered a joint decision, finding the land to be saline | in 


character and recommending its sale. 


By letter “C” of date November 23, 1895, your office ordered said 
land to be advertised and offered for sale, in accordance with the pro- 
visions of the act of January 12, 1877 (19 Stat., 221), The land was 
advertised in accordance with departmental regulations and was sold 
on February 21, 1895 to David R. Jones, who was the highest and best 
' bidder, and cash certificates Nos, 1867 and 1868 were issued covering 
said purchases. Subsequently J. K. Barry, who was present and a 
competitive bidder at said sale, filed a protest against the issuing of 
patents to Jones on his cash entries, and asking that said sales be set 
aside and declared void, and that no more lands in Oregon be sold 
under said act of 1877, until salt springs and contiguous lands granted 
to the State for its use by act of Congress of February 14, 1859 (11 
Stat., 384), have been selected by the governor thereof to the extent. 
named in the grant. On April 21, 1896, your office considered the 
report of the local officers, touching said sale and Barry’s protest, and 
held that the sale of the lands was authorized by said act of January | 
12, 1877; that the proceedings connected with said sale were regular 
and that Jones was entitled to patents for the tracts sold. It was 
further held that Barry had no right or interest to be considered, and 
as he exhibited no authority to represent the State of Oregon, he had 
no right to intervene and his protest should be dismissed. 

From this decision Barry appealed. Pending said appeal, but before 
the papers in the case were transmitted here, the governor of Oregon 
_. transmitted to your office an application to select the same lands included 
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in the sale to Jones, under the aforesaid act of February 14, 1859, which 
application was transmitted here by your office as a part of the record 
in said case. W.K. Barry filed his protest, but neither he nor his coun- 
sel exhibited any authority to represent the State of Oregon up to the 
time your office decision wasrendered. Since the application of the gov- 
ernor to make selection of the land in question has been filed, the attor- 
mney who filed the protest, has also filed authority to represent the State, 
so that the State may now be considered as a proper party to the case 
and as properly represented. While your office properly held Barry’s 

protest for dismissal as the record then stood, as the State now makes — 
the. protest its own by adoption, Barry’s right to file and maintain it 
becomes inconsequent, and need not be further considered, inasmuch 
as said protest asserts the right of the State to be parapionnt, The 
application of the governor of Oregon to make selection of the land 
included in Jones’ purchase is met by a protest filed by Jones in the 
form of a motion to reject the list of selections. The contentions thus 
presented call for an interpretation of the acts of February, 1859 (11 
‘Stat., 384), of December 17, 1860 (12 Stat., 124) and of January 12, 1877 
. (19 Stat., 221). The sontention of the State is that the provisions in 
the first named acts, as to the time within which the State shall make 
its selections, are directory and not mandatory, and theretore until the 
claim of the State is first satisfied, sales of saline lands under the act — 


of January 12, 1877, are made subject to the existing prior right of the | 


State to select such land under its grant. 
- The correctness of this contention is denied by Jones. Some of the 
questions presented by the present record and contentions were consid- 
ered here in the somewhat similar case of State of Colorado, ex parte 
(10 L. D., 222), and the ruling in that case as far as the same is applica- 
ble to the present one will be followed. It is to be observed, however, | 
that individual rights were ‘not in issue in that b Cane; and it is aban) in 
the body of the decision, _ | 

Had third parties intervened prior to the selection and initi ated eer under 
the act of 1877 touching the lands in question, the right of the State thereto might : 

have been lost. 
. Here Jones initiated proceedings maieE the act of January 12, 1877; 
- proved the lands to be saline in character; had become the anehaser 
of them; and had paid the purchase price to the government, before the 
State made any motion to select these lands under its grant. In the 
Colorado case, it was held, that the act of January 12, 1877, did not 
repeal the earlier act making the grant to the State, and that the two 
acts might stand together, each having a separate field in which to 
operate, and providing different methods of acquiring title to saline 
lands. 
_ The act makin g the grant to Colorado was as follows: 


. That all salt springs, within said State, not exceeding twelve in amen with Six 
sections of land adjoining, and as contiguous as may be to each, shall be granted to 
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said State for its use, the said land to be selected by the governor of eit State. 
within two years after the admission of the State, and when so selected to be used 
and disposed of on such terms, conditions and regulations as the legislature shal] 
direct; Provided, That no salt spring or lands the right whereof is now vested in 

any individual or individuals, or which hereafter shall be confirmed or adjudged 
_ to any individual or individuals, shall by this act be granted to said State, 

The language of the act under consideration, granting salt springs 
to the State of Oregon, is in the same terms as the Colorado grant, 
except that the selection is to be made in one year after the admission 
of the State instead of two years as in the Colorado act. The act of 
17th of December, 1860 (12 Stat., 124), amending this act, amends it 
only in the matter of time within which the selection is to be made, by’ 
extending it to any time within three years from the passage of the 
amendatory act. It appears therefore that the lan euage to be construed 
in order to determine the character of the grant is the same in both 
grants referred to. As it was held in the Colorado case that the pro- 
vision in reference to the time within which the selection should be — 
made was directory, and that a failure to make such selection within 
that time would not of itself work a forfeiture of the grant, a different 
construction of this. clause of the act can not now be given without 
overruling said decision, and no sufficient reason for doing this appears. 

The act of February 14, 1859 (11 Stat., 334) took effect on its © 
| approval, and was a grant to the State of certain salt springs and 
lands in connection therewith, thereafter to be selected by the gov- 
ernor. The grant operated to pass the title to a certain number of salt 
springs and the prescribed amount of lands in connection with each, 
from the government; but it did not and could not attach to any spe- 
cific salt springs or sections of land until selection was made. The | 
act does not in any way limit the power of Congress to provide other. 
methods of disposing of Jands of the class contemplated, so long as — 
the same remain unselected. Congress had the power to pass the act 
of January 12,1877, and as the act of February 14, 1859, is not repealed 
or affected by it, effect should be given to both acts as far aS may be. 

We here eee therefore, a case where one of the principles announced 
in the case of Shepley e¢ al. v, Cowen e¢ al. (91 U.S., 330) is applicable. 
That is we have two modes of acquiring title to saline lands, both of 
which may stand. The rule announced in the case referred to, is that 
in a particular case, where two modes exist of acquiring title from the 
government, the one will prevail under which the first initiatory step 
was taken. Here the fir st step was taken under the act of J ee 12, 
1877, and by Jones. 

In support of the contention that title passed to the State of Oregon, 
to the particular land in question, on the approval of the act of Feb- 
ruary 14, 1859, the special report in reference to compromise and settle- 
ment between the United States and the State of Arkansas, No. 1958, is 
referred to as an official admission of the correctness uf the construction 
contended for in this case. This report is not authority for the prin- 
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ciple insisted upon. It is nowhere conceded that the government had 
parted with the title to saline lands by its original granting act of salt 
springs to the State of Arkansas, and the very fact that the settle- 
_maent recommended was recommended as a compromise only, deprives © 
it of value as a judicial precedent. It is a mere recommendation of 
terms of compromise, which have not yet been approved by Congress; 
The construction of the act contended for by the State does not seem 
_ to be in harmony with the following proviso of the act: | 

Provided, that no salt spring or land, the right whereof is now vested in any indi- 
vidual or individuals, or which may hereafter be confirmed or adjudged. to any 
individual or individuals shall by this article be granted to said State. 

After due consideration of the several acts of Congress referred to; 3 
" and the authorities cited, my conclusions are: 

1. That the doctrine announced in the Colorado case, supra, -constru- 
ing a similar act to the one here in question to the effect that the pro- 
visions of said act relative to the time within which selections of salt 
springs are to be made by the State, are directory and not mandatory, 
will be adhered to. 

2. That the grant becomes operative, in the sense of attaching to 
specific lands, only on selection by the State. (139 U.S., 1-5). 

3. That the application of the State to make selection of the lands 
purchased by Jones should be rejected, because his right attached 
before it made the application, but the right. of the State. to make 
selection of any unappropriated saline lands in said State in satisfac: 
tion of its grant is recognized. 

Your office decision is affirmed. 


RAILROAD GRANT-—SECTION 2, ACT OF APRIL 21, 1876. 
GoopRIcH v. CALIFORNIA AND OREGON LAND Co. 


The provisions of section 2, act of April 21, 1876, are not restricted to persons who 
made entries under section 1, of said act, but apply, in the event of abandon- 
ment by such original entrymen, to cases where ‘‘under the decisions and rul- 
ings of the Land Department,” the lands covered by such original entries have - 
been “re-entered by pre-emption or homestead claimants who have complied . 
with the laws governing pre-emption and homestead entries,” and submitted 
pieces ero6F of such compliance, 


patie y Francis to the Commissioner of the General Dane: a Feb- 
(I. H. 1.) | ruary 6, 1897, ee . B.) 


This case involved the E. 4 + of the NE. + of See. 9, T. 30 8, RB. 46 i ope 
Lake View land district, Greccn: and is betore the Department upon 
appeal, by the California and Oregon Land Company, from your office 
decision of October 21, 1895, awarding the tract in controversy to 
Amelia Goodrich. 7 
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- The record shows that this tract is within the primary limits of the 
ae made by the act of July 2, 1864 (13 Stat., 355), to aid in the con- 


‘struction of the Oregon Central Military Road, as shown by the with- 


drawal made on account thereof on May 2, 187 6. Two maps showing 
the definite location of this road were filed in the Department—one on 
. March 17, 1869, and the other on February 28, 1870. 

. This tract was listed on August 23, 1883, by the California and. Ore- 
gon Land Company, successor in jater est % the aforesaid road company: 
April 15, 1874, A. C. Goodrich filed declaratory statement for the 
tract in ssnisouuse alleging settlement on July 1, 1873. May 2, 1889, 
Amelia Goodrich filed declaratory statement for the same tract, alleg- 
_ ing settlement on November 18, 1888. After notice given, proof was 
made by the said Amelia Goodrich, and final certificate was issued 
January 7, 1891. 
The ai) in question was withdrawn by your office letter of date April 

15, 1876, which was received on May 2, 1876, upon which date the with- 
al beceine effective. At that date this tract was covered by the 
declaratory statement of A. C. Goodrich. 

Your office decision held that this entry was confirmed under the 
second section of the act of April 21, 1876- a Stat., 35), which is as 
follows: 


That when at the time of such withdrawal as siieusaala valid pre- -emption or home- 
stead claims existed upon any lands within the limits of any such grants which 
afterward were abandoned, and, under the decisions and rulings of the Land Depart- 
ment, were re-entered by pre-emption or homestead claimants who have complied 
with the laws governing pre-emption or homestead entries, and shall make the proper 
- proofs required under rach laws, such entries shall be deemed valid, and patents 
shall issue therefor to the person entitled thereto. 


‘In the argument filed by counsel for the California and Oregon Land 
Company it is urged that the confirmatory provisions of the act of 
April 21, 1876, were intended solely for the benefit of the individual 
claimants who had abandoned such entries, and to sustain that propo- 
_ sition reference is made to the case of the Northern Pacific Railroad 
Company (20 L. D., 191), wherein it was held (syllabus): 

- The confirmation of entries under section 1, act of April 21, 1876, is solely for 
the benefit of the individual claimant, conditioned upon his compliance with law, 


and was not intended to confirm the entry absolutely, as against the right of the 
company, so as to except the land from the grant in favor of any other settler. 


That case does not sustain the contention of counsel. The ruling 


therein laid down applies only to section 1. The second section of the 
act was not involved, and was not considered in that case. 
The case at bar seems clearly to come within the provisions of the 


second. section. That section provides “that when at the time of such 


withdrawal” (referring to the withdrawal mentioned in section one) 
pre-emption or homestead claims existed, which were afterwards aban- 
doned, and ‘‘under the decisions and rulings of the Land Department, 
were re-entered by pre-emption or homestead claimants who have com- 
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plied with the laws governing pre-emption or homestead entries,-. . 
such entries shall be valid, and patents shall issue therefor to the per- 
son entitled thereto.” It does not say, “‘ were re-entered by the original — 
pre-emption or homestead claimants,” but “were re-entered by pre- 
emption or homestead claimant.” 

In this case Amelia Goodrich made declaratory statement, and: sub- 
mitted proof upon which entry was allowed and final certificate issued. 
It therefore becomes pertinent to inquire whether her said filing and 
entry were made “under the decisions and rulings of the Land Depart- 
ment,” as provided in said second section. 

In the case of the Northern Pacific Railroad Company v. Burns, 
decided July 18, 1887 (6 L. D., 21), it was held (syllabus): 

A homestead claim, existing prior to the receipt of notice of withdrawal on general 
route of the Northern Pacific, a a the land covered thereby from the operation of 
said withdrawal. 

Such being the law as then decinted by the Desarinent it was imma- 
terial whether the claim subsequently set up was by the original or a 
new claimant; and this view of the law remained in force and undis- 
turbed: until the decision of March 12, 1895, in the case of the Northern 
Pacific Railroad Company (20 L. D., 191), wherein said decision (supra) 
_ was specifically overruled. 

In this case Amelia Goodrich filed her pre-emption declaratory state- 
ment in 1889, and made her proof and final entry before the Burns case 
was overruled, and during the time when that case was in force as a 
decision and ruling of the Land Department, and it is therefore clear 
. that such filing and entry were made “ under the decisions and rulings 
of the Land Department.” Nor can it be said that the provisions of 
section two of said act operate solely to confirm entries and filings made 
prior to its passage, for this question was considered in the case of the 
Northern Pacific Railroad Company v. Symons (22 L. D., 686), wherein 
it was held (syllabus): - 

The confirmatory provisions of section 2, act of Apvil 21, 1876, are not limited +o 
entries made prior to the passage of said act, but are sonallé applidabic to entries 
made thereafter. 

See also, to the same effect, Northern Pacific Railroad Company v. 
Crosswhite (20 L, D., 526), 

It is therefore eld that the provisions of said section two are not 
restricted to persons who made entries under section one of the act 
but apply, in the event of abandonment of such original entrymen, to 
cases where, “under the decisions and rulings of the Land Depart- 
ment,” the lands covered by such original entries have been ‘“‘re-entered. 
by pre-emption or homestead claimants who have complied with the 
laws governing pre-emption and homestead entries,” and satisfactory | 
proofs of such compliance haye been submitted. : 
. The appellee here having made her filing and entry “under the 
decisions and rulings of the Land Department,” as shown, and having 
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furnished the required proofs of her compliance with the law there- 
under, her entry is clearly confirmed by the second section of said act, 
and the decision of your office is therefore affirmed. 


SURVEY—APPLICATION OF STATE—ACT OF AUGUST 18, 1894. 
STATE OF WASHINGTON. 


An application of a State for the survey and reservation of a township under the 
act of August 18, 1894, must be denied, where, prior to such application, a survey 
of the township. has been ordered for the benefit of settlers. 


Secretary Francis to the Commissioner of the General Land Office, Feb: 
(I. H. L.) , ruary 6,1897, — (0. 0. W.) 


On May 28, 1896, application was duly made by the governor of the 
State of Washington for the survey and reservation, under the act of 
- August 18, 1894 (28 Stat., 394), of certain townships, in the application | 
designated and descuibud, | 

On June 15, 1896, by letter “EB,” of that date, your office denied the 
application on the eroniid that atbee parties had applied for the survey _ 
of the same dorenaliine: and that they were under contract for survey on 
the applications and petitions of settlers, and were not subject to reser- 
vation under the terms of the act of August 18, 1894. 

The State appealed from yout office decision, alleging the following 
errors: 


i. Error in bolding that such lands were not HORNEY EY O4 within the meaning of 
the act referred to. 

2. Error in holding that the State was not entitled to have the same surveyed gia | 
reserved from adverse claims in pursuance of said act. 


Before considering said appeal, on January 7, 1897, your office was: 
requested to report by virtue of what law or statute the applications of 
the settlers referred to were entertained. The Department is in receipt 
of your letter “TH” of January 9, 1897, in response to said request, which 
contains the following report: 


In reply I have the honor to report that section 453 of the Revised Siatiites. of the 
United States provides as follows: 
“The Commissioner of the General Land Office shall perform, under the direction . 
of the Secretary of the Interior, all executive duties appertaining to the surveying 
and sale of the public lands of the United States, or in anywise respecting such — 
public lands.” | | 
Section 2218 of the Revised Statutes U. 8. further provides as follows: 

“The Secretary of the Interior shall take all the necessary measures for the com-- 
_ pletion of the surveys in the several surveying districts for which surveyors general 
have been, or may be, appointed, at the earliest aie compatible with the pur- 
poses contemplated by law.” 

In pursuance of the provisions of law embraced in the quoted statutes this office 
has from year to year issued to the surveyors general of the several surveying dis- 
tricts annual surveying instructions for their information and guidance. 
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The act of Congress making an approptiation for conveying the public lands for — 
the fiscal year ending June 30, 1090; contains the following ene proviso: (29 
Stat., 484) 

“That j In expending this appropriation se eenee shall be given in favor of sur- 
‘veying townships occupied, in whole or in part, by actual settlers and of landg 
granted to the States by the act approved February twenty-second, eighteen hundred 
and eighty-nine, and the Acts approved July third and tenth, eighteen hundred and 
ninety, and other surveys shall be confined to lands adapted to agriculture, except 
that the Commissioner of the General Land Office may allow, for the survey and 
re-survey of lands heavily timbered, mountainous, or covered with dense under- 
erowth, rates not exceeding thirteen dollars per linear mile for standard and meander 
lines, eleven dollars for township, and seven dollars for section lines, and in cases of 
exceptional difficulties in the surveys, when the work cannot be contracted for at — 
these rates, compensation for surveys and resurveys may be made by said Commis- 
sioner, with the approval of the Secretary of the Interior, at rates not exceeding 
eighteen dollars per linear mile for standard and meander lines, fifteen dollars for 
township, and twelve dollars for section lines: Provided, That in the States of Cali- 
fornia, Idaho, Montana, Oregon, Arizona, Wyoming, Washington, Colorado, and 
Utah, there may be allowed, in the discretion of-the Secretary of the Interior, for 
the survey and resurvey of lands heavily timbered, mountainous, or covered with 
dense undergrowth, rates not exceeding twenty-five dollars for township and. Open | 
dollars for section lines.” 

In the annual surveying instructions issued for the fiscal year ending June 30; 
1896, which were eee approved by the Department, are the following para- 
graphs, viz.: 

“The law requires that in expending this appropriation iestenanes shall be given 
in favor of surveying townships occupied, in whole or in part, by actual settlers, 
and of lands granted to the States by the act of February 22, 1889, and the acts 
approved July 3 and 10, 1890; hence in taking measures for the letting of contracts, 
it will be your first duty to ascertain the. localities in-whiéh there are bona fide sets 
tlers, and the funds should be so applied as to benefit the greatest number of settlers. 

“Contracts for subdivisional surveys, when transmitted to this office, should be 
accompanied by evidences of settlement on the lands embraced in such contracts. 
Said evidences are usually applications or petitions for survey signed by actual set- 
tlers on the lands, together with the affidavits of settlers, setting forth length of 
residence on their claims and the nature, extent, and value of the pe pnoverens 
made thereon.” 

_ It will be observed from the foregoing qnotations of ie that in all cases where 
the rates of mileage to be allowed for public surveys exceed the so-called interme- — 
diate ($13, $11, $7), that the same must be specially authorized by the Secretary of 
the Interior. To that end the Department requires this office to submit the applica- 

tion of settlers for survey, and descriptions of the class and character of the lands, 
in connection with the proposed public surveys, a8 provided in the annual surveying 
_ instructions herein referred to. 

Jt may be further stated that the eeistue practice of authorizing the award of 
contracts for public surveys, on the applications of the settlers on the lands, has 
been in vogue since 1886, and that the annual surveying instrnctions from that time 
to the present, which reqnire said applications, have been uniformly approved by 
the Secretary of the Interior. | 


The section of the act of August 18, 1894, under which the governor 
of the State of Washington makes the eye camen under consideration, 
is as follows: 


‘That it shall be lawful for the governors of the Sinton ee Washington, Idaho, 
Montana, North Dakota, South Dakota and Wyoming to apply to the Commissioner 
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of the Gonctal Land Office for the suryey of any township or eananiis of publie 
land then remaining unsurveyed in any of the several surveying districts, with a 
view to satisfy the public land grants made by the several acts admitting the said 
States into the Union to the extent of the full quantity of land called for thereby; 
and upon the application of said governors the Commissioner of the General Land 
Office shall proceed to immediately notify the surveyor-general of the application 
made by the governor of any of the said States of the application made for the with- 
drawal of said lands, and the surveyor-general shall. proceed to have the survey or 
surveys so applied for made, as in the cases of surveys of public lands; and the 
lands that may be found to fall within the limits of such township or townships as. 
ascertained by the survey, shall be reserved upon the. filing of the application for 
survey from any adverse appropriation by settlement or otherwise except under 
- rights that may be found to exist of prior inception, for a period to extend from such 
application for survey until the expiration of sixty days from the date of the filing 
of the township plat of survey in the proper district land office, du ring which period 
of sixty days the State may select any such lands not embraced in any valid adverse. 
claim, for the satisfaction of such. grants, with the condition, however, that the 
governor of the State, within thirty days from the date of such filing of the appli- 
cation for survey, shall cause a notice to be published, which publication shall be 
continued for thirty days from the first publication, in some newspaper of general 
circulation in the viciuity of the lands likely to be embraced in such township or 
townships, giving notice to all parties interested of the fact of such application for 
survey and the exclusive right of selection. by the State for the aforesaid period of — 
sixty days herein provided for; and after the expiration of such period of sixty days — 


_ any lands which may remain apsblected by the State, and not otherwise appropriated 


‘aceording to law, shall be subject to disposal under general laws as other public 
lands: And provided further, That the Commissioner of the General Land Office shall 
give notice immediately of the reservation of any township or townships to the 
local land office in which the land is situate of the withdrawal of such township or 
townships, for the purpose hereinbefore provided. 


The act also contains this provision: 


_ Provided that in expending this appropriation preference shall be given in favor 
of surveying townships occupied in part, by actual settlers and of lands granted to 
the States by the act approved February tweuty-second, eighteen hundred and 
eighty-nine, and the acts approved July third and July tenth, eighteen hundred and 
ninety, and other surveys shal] be confined to lands adapted to agriculture &c. 

Thus while the act makes no specific provision for the survey of 
townships on the application of settlers, it does recognize the right of 
homeseekers to make settlement on unsurveyed public lands, and 
directs that, in expending the appropriation, preference shall be given 
to the survey of townships occupied in part by actual settlers, and of 
land granted to the States. It was evidently not the purpose of the 
act to put any restriction or limitation upon the rights of actual set- 
tlers, not already existing, and the act is as favorable to them, in so 
far as the lands occupied by them are affected, as to the States. The 
effect is the same as to them whether the survey is made on their peti- 
tion or request, or on the application of the State. In either event 
_ their existing settlement rights must be respected. Over the future or 
prospective settler, the State is allowed some advantage by this act. 
On its application the State may have the lands in the townships 
applied for withdrawn from settlement for sixty days during which 
period it may select the desirable lands, and leave the rest for settlers. 


DECISIONS RELATING TO THE PUBLIC LANDS. 125 


This privilege is in derogation of the common rights of settlers, and is 
not to be enlarged, by construction, but the act should be given the 
construction which is most favorable to the rights of settlers. The 
townships Which remain unsurveyed are those for which the State may 
make application, under this act. The unsurveyed townships may 
therefore be surveyed on the application of the State, or your office 
may direct the survey without such application, if deemed advisable. | 

In the case under consideration, before the State filed its application 
your office had ordered the survey of the townShips named, and the 
sume were pat under contract to be surveyed, so that they ceased to 
be tow nships: for the survey of which applications would thereafter be 
received. 

Inasmuch as prior to the application of the State, the survey had been 
determined upon and ordered by your office, with a view to the benefit 
of the settlers, the townships for the survey of which measures had 
thus been taken, were no longer within the provisions of said act of 
August 18, 1894, and your ottice pro operly so held, and the decision is 
affirmed. : 


— 


RAILROAD GRANT —MODIFIED LINE—ADJUSTMENT. 
TowA RarILRoAD Lanp. Co. (ON REVIEW). 


The act of June 2, 1864, authorized a modification of the line of unconstructed road 
as located under the original grant of 1856, and provided for a branch line con- 
necting said modified line with the line of the Mississippi and Missouri Railroad 
Company, so as to form a connection with the Union Pacific system... For the 
modified main line the company Was entitled ‘to the same lands and to the same 
amount of lands per mile,” as provided in the original grant, but for the connect- 
ing branch line a new grant was made, to be satisfied from lands within twenty 
miles thereof, hence in the adjustment of the grant, a8 made by the two acts of. 
Congress, the “connecting branch line” cannot be regarded as a part of the 
modified Main line. 

The act of 1864, so far as the modified main line is concerned, enlarged the source 
from which the amount of lands granted by the act of 1856 might be satisfied; 
but the lands certified prior to said act of 1864, along unconstracted road, must 
remain a Charge against the company in the fina] adjustment of the grant under 
the two acts. | 


Secretary Francis to the Commissioner of the General Land Office, Jan- 
(I. H. 1.) wary 30,1897. (BW. C.) 


With your office letter of September 5, 1896, was forwarded a motion, 
filed on behalf of the Iowa Railroad Land Company, successor to the 
Cedar Rapids and Missouri River Railroad Company, for review of 
departmental decision of July 9, 1896 (23 L. D., 79), in the matter of the 
adjustment of the grant made by the act of May 15, 1856 (11 BStat., 9), 
and June 2, 1864 (13 Stat.,95). | 

The motion is based upon the following assignments of error: 


1. The finding and holding that the original location is the measure of the erant 
for the constructed line of said road, and that the only purpose of the act of 1864, so | 
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far as said ee is concerned, was to authorize a change of line and, by enlarging the 

source from which gelostione might be made for losses in place Ate the original 
— line, to fully satisfy the amount granted or intended to be granted for the road west 
of Cedar Rapids by the act of 1856. 

2. The finding and holding that Exhibit Aof the adjustment snbmitted by the Som: 
missioner of the General Land Offive is correct and proper ‘fin so far as the extent of 
- the grant is concerned.” 

_ 8. The failure to find and hold that the 4th. ae of the act of June 2, 1864, is, 

as is found by the supreme court in Herring v. Railroad Company (110 U. S., 27), a 
new grant, and that under it the company is entitled to six sections of land per mile 
for every mile of road constructed by said company west of Cedar Rapids. 

4. The finding and holding that the-2,569.75 acres erroneously certified to the rail- 
road company, they having been Phenetotors disposed of by the United States, being 
outstanding must remain a charge to the grant unless recouveyed to the United 
’ States by said company. 

- 5 The finding and holding that the 76,916.75 acres certified to the State and ssid 
by the Iowa Central Air Line Railroad Company out of the grant of 1856, prior to 
resumption by the State of Iowa, and to the enactment of the grant of 1864, should 
_ not be deducted from the grant made for the modified line by the act of June 2, 1864. 


The first three assignments of error question the directions given as 
to the measure of the grant. 

Your office letter submitting this matter presented five plans of ee | 
ment, the first, which was adopted in the opinion under review, being — 
as follows: . | | 

Exhibit A is an adjustment upon the theory that the company takes under the 
_ original grant from Cedar Rapids, and that the only additional right given the com- 

_ pany under the act of 1864 was to satisfy deficiencies within the grant in place, by 
resorting to the even numbered sections within the six mile limits and-both even and | 
odd within the fifteen mile limits, and if there was still a deficiency to resort to the 
even and odd sectious along the modified line within twenty miles thereof. Under 
this settlement there have been excess approvals to the company of 57,570.24 acres. 

To understand the real position of the company it is necessary to 
‘review, somewhat, the history of the grant. 

The Lowa Central Air Line Company, upon which.the Seats originally 
conferred the grant, filed a map of definite location of the line of road 
October 31, 1856, which was duly accepted and upon which the limits 
‘of the pent were adjusted and withdrawal ordered. | 

_ The road provided for by the act of 1856 was— 

from Lyons City to a point of intersection with the main line of the owe Central 


Air Line Railroad, near Maquoketa, thence on said main line, running as near as 
practicable to the forty second parallel across the State, to the Missouri River. 


_ Said Air Line Company failed to construct any part of the road and 
the State resumed the grant in 1860 and conferred the same aDOn the 
‘Cedar Rapids and Missouri River Railroad Company. - | 
‘Prior to this time, however, a road had been built by the oie: 
lows and Nebraska Railroad Company (not .a land grant road), from a 
point on the Mississippi River within three miles of Lyons City to Cedar 
Rapids, and. practically upon the location. theretofore made between 
said points by the Iowa Central Air Line Company. | 
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. The Cedar Rapids Company therefore began the construction of its 
road at Cedar Rapids and, prior to the year 1864, had completed. about. 
one hundred miles, or, as appears from your letter, to Nevada, Towa. — 
This was the condition of affairs at the time of the passage of the act 
of June 2, 1864 (supra), the fourth section of which provides: 


- That the Cedar Rapids and Missouri River Railroad Company, a corporation estab- 
lished under the laws of the State of Iowa, and to which the said state granted a 
portion of the land mentioned in the title to this act, may modify or change the 
location of the uncompleted portion of its line, as shown by the map thereof now on 
file in the general land office of the United States, so as to secure a better and more 
expeditious line to the Missouri River, and to a connection with the Iowa branch of 
the Union Pacific Railroad; and for the purpose of facilitating the more immediate 
construction of a line of railroads across the State of Iowa, to connect with the lowa. 
branch of the Union Pacific Railroad Company, aforesaid, the said Cedar Rapids 
and Missouri River Railroad Company is hereby authorized to connect its line by a 
-. branch with the line of the Mississippi and Missouri Railroad Company; and the 
said Cedar Rapids and Missouri River Railroad Company shall be entitled for such 
- modified line to the same lands aud to the same amount of lands per mile, and for 
such connecting branch the same amount of land per mile, as originally granted to 
aid in the construction of its main line, subject to the conditions and forfeitures 
mentioned in the original grant, and, for the said purpose, right of way through the 
public lands of the United States is hereby granted to said company. And it is fa. 
ther provided, That whenever said modified main line shall have been established or 
such connecting line located, the said Cedar Rapids and Missouri River Railroad 
Company shall file in the general land office of the United States a map definitely show- — 
ing such modified line and such connecting branch aforesaid; and the Secretary of the 
Interior shall reserve and cause to be certified and conveyed to said company, from 
time to time, as the work progresses on the main line, out of any public lands now 
belonging to the United States, not sold, reserved, or otherwise disposed of, or to 
which a pre-emption right or right of homestead settlement has not attached, and 
on which a bona fide settlement and improvement has not been made under color 
of title derived from the United States or from the State of Iowa, within fifteen 
miles of the original main line, an amount of land equal to that orig ginally authorized 
to be granted to aid in the construction of the said road by the act to which this is. 
an amendment. And if the amount of lands per mile granted, or intended to be 
granted, by the original act to aid in the construction of said railroad shall not be 
found within the limits of the fifteen miles therein prescribed, then such selections 
may be made along said modified line and connecting branch within twenty miles 
thereof: Provided, however, That such new located or modified line shall pass through 
.or near Boonsboro’, in Boon county, and intersect Boyer river not further south 
whan a point at or near Dennison, in Crawford county: And Provided, further, That 
sin case the main line shall be so changed or modified as not to reach the Missouri 
‘River at or near the forty-second parallel north latitude, it shall be the duty of said 
-company, within a reasonable time after the completion of its road to the Missouri 
:Tiver, to construct a branch road to some point in Monona county, in or at Onawa 
: City; and to aid in the construction of such branch the same amount of: lands per 
-inile-are hereby granted as for the main line, and the same Shall be reserved and 
certified in the same manner; said lands to be selected from any of the unappr opri- 
ated -lands as hereinbefore described within twenty miles of said main line and 
branch ; and said company shall file with the Secretary of the Interior a map of the 
jacation of the said branch: And provided fur ther, That the jands hereby granted to — 
aid in the construction of the connecting brauch ‘aforesaid shall not vest in said 
company nor be encumbered or disposed of except in the following manner: When 
the governor of the State of. Iowa shall certify to the Secretary of the Interior that 
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said company has completed in good running order a section of twenty consecutive 
‘miles of the main line of said road west of Nevada, then the Secretary shall convey 
to said company one third, and no more, of the lands granted for said connecting 
branch.’ And when said company shall complete an additional section of twenty 
consecutive miles, and furnish the Secretary of the Interior with proof as aforesaid, 
then the said secretary may convey to the said company another third of the lands 
granted for said connecting branch; and when said company shall complete an 
additional section of twenty miles, making in all sixty miles west of Nevada, the 
secretary, upon proof furnished. as aforesaid, may convey to the said company the 
remainder of said lands to aid in the construction of said connecting branch: Pre- | 
vided, however, That no lands.shall be conveyed to said company on account of said 
connecting branch road until the governor of the State of Iowa shall certify to the 
Secretary of the Interior that the same shall have been completed as a first-class 
railroad, And no land shall be conveyed to said company situate and lying within 


fifteen miles of the original line of the Mississippi and Missouri Railroad, as laid 


down on a map on file in the general land-oftice: Provided, further, That it shall be 
the duty of the Secretary of the Interior, and he is hereby required, to reserve a 
quantity of land embraced in the grant described in this section, sufficient, in the 
opinion of the governor of Iowa, to secure the construction of a branch railroad 
from the town of Lyons, in the State of Iowa, so as. to connect with the main line 
in or west of the town of Clinton in said state, until the governor of said state shall 
certify that.said branch railroad is completed according to the requirements of the 
laws of said state: Provided, further, That nothing herein contained shall be con- 
strued as to release said company from its obligation to complete the said niain line 
within the time mentioned in the original grant: Provided, further, That nothing in 
this act shall be construed to interfere with, or in any manner impair, any rights 
acquired by any railroad company named in the act to which this is an amendment, 
or the rights of any corporation, person or persons, acquired through any such com- 
pany; uor shall it be construed to impair any vested right of property, but such 
rights are hereby reserved and confirmed: Provided, however, That no lands shall be 
conveyed to any company or party whatsoever, under the provisions of this act and 
the act amended. by this act, which have been settled upon and improved. in good. 
faith by a bona fide inhabitant, under color of title derived from the United States 
or from the State of Iowa ‘adverse to the grant made by this act or the act to which 
this act is anamendment. But each of said companies may select an equal quantity 
of public lands as described in this act within the distance of twenty miles of the 
line of each of said roads in lieu of lands thus settled upon and improved by bona 
fide inhabitants in good faith under color of title as aforesaid. 


While this act authorized a change in the location of the NENT Or 
portion of the road, yet, it still provided that it should be built to the 
Missouri River, but permitted a change in order to secure a ‘‘more 
expeditious line.” 

The Pacific railroad system was not in existence at the time of the 
passage of the original act under which this company claims, viz., May 
15, 1856, and a further and new object was included in the legislation 
made iy the act of 1864, viz., a connection with the lowa branch of the 
Union Pacific Railway. | 

To accomplish this latter purpose a branch line was provided for, on 
account of which a new grant was made, and this branch is referred to 
as the “connecting branch.” 

By the act of 1856 the line was to run as near as practicable to the 
forty-second parallel across the State of Iowa. Measurement made of 
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the locations shows that the old line of 1856 diverges to the north of 
that parallel twenty-four miles, while the modified line diverges to the 
south thirty miles, measured to a connection with the Sioux City and 
- Pacific Railroad at California Junction. 

By letter of July 5, 1865, William T. Steiger, as agent of the com- 
pany, filed in this Department a map showing the ainended line of loca- 
tion of said Cedar Rapids and Missouri River Railroad. 

Said letter contained the following: 

Lhave the honor to transinit herewith the letter of W. W. Walker, Esq., Vice 
President Cedar Rapids and Mo. Riv. R. R. Co., addressed to you on the 19th instant, 
together with the accompanying maps duly authenticated of the amended route of 
said road trom Cedar Rapids to the Missouri River, which I beg leave to place on 

file as the basis of the adjustment of the additional graut of 2nd June 1864, — 

This map shows a connection with the Sioux City and Pacific Rail- 
road at California Junction, about three miles from the Missouri River, 
and with this connection the river is reached as the Sioux City and 
Pacific Railroad crosses the Missouri River. | 

By letter of December 19, 1867, Hon. J. I. Blair, President of the 
Cedar Kapids and Missouri Riv er Railroad, filed a second map, with a 
request that it be attached to the one before filed. 

This map shows a line leaving the location made in 1865, at Missouri 
Valley, about six miles east of California Junction, and runs nearly 
due south for about twenty-one miles to a connection with the Missis- 
Sippi and Missouri River Railroad, now the Chicago, Rock Island and. 
Pacific Railroad, at Council Bluffs. 

It is claimed by the company that this piece of road last described 
should be considered as a part of the amended main line, 

This contention, if granted, makes the amended line, as constructed, 
271.6 miles long, and it is claimed that this becomes the basis for 
the adjustment of the grant under the act of 1864, which is to be sat- 
isfied from the limits of the old location of 1856, as far as possible, the — 
deficiency to be made up along the limits of the modified line, and that 
this deficiency is not only of lands lost in place along the old location, 
but that the constructed line, being longer than the old location, the 
grant was commensurably increased, and that this increase is to be | 
also taken along the modified line. | 

In the decision under review it was held that (syllabus): 

The grant to the State of Iowa by the acts of May 15, 1856, and June 2; 1864, is a 
grant in place, the extent of which is determined by the location under the original 
grant, and the amount of lands earned thereunder ascertained by tie line of road 
_ constructed west of Cedar Rapids, with the additional right under the act of 1864, 
to satisfy deficiencies within the grant in place by resorting to even numbered sec- © 
tions within the six mile Hmits, and both even and odd within the fifteen mile 


limits, and if there is still a deficiency to resort to the even and odd sections along 
the modified line within twenty miles thereof. 


After a careful review of the matter this position 1s adhered to, and 


even if the company’s contention as to the length of the modified line 
10671—VoL 24-9 
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be acceded to, yet, the graut made by the act of 1856 for the main 
line cannot be enlarged under the terms of the act of 1864 for the 
“modified main line.” 

For this modified main line the company was to be entitled “to the 
same lands and to the same amount of lands per mile,” and it was 
provided that— 


the Secretary of the Interior shall reserve and cause to be certified and conveyed 
to said company, from time to time, as the work progresses on the main line, ... 
within fifteen miles of the original main line, an amoung of land equal to that orig- 
inally authorized to be granted to aid in the construction of the said road by the act 
to which this is an amendment. And if the amount of lands per mile granted, or 
intended to be granted, by the original act to aid in the construction of said railroad 
shall not be found within the limits of the fifteen miles therein prescribed, then - 
such selections may be made along said modified line and connecting branch within 
twenty miles thereof, 


The act of 1856, fourth section, provides that— 


and when the governor of said State shall certify to the Secretary of the Interior 
that any twenty continuous miles of any of said roads is completed, then another 
quantity of land hereby granted, not to exceed one hundred and twenty sections 
for each of said roads having twenty continnous miles completed as aforesaid, and 
included within a continuous length of twenty miles of each of such roads, may be 
sold, and so from time to time until said roads are completed; and if any of said 
roads are not completed within ten years, no further sale shall be made, and the 
lands unsold shall revert to the United States. 


Under this legislation, when twenty miles were certified as constructed 
along the modified main line, the company was authorized to sell one 
hundred and twenty sections along the original location, if the same 
Shall be found within a continuous line of twenty miles along said origi- 
nal location, and so on until the entire road was built. 

_ No new grant in place was made along the modified main line, but 
_ the lands within twenty miles thereof might be resorted to in order to | 
| satisfy any deficiency not to be found within the limits along the original 
location. 
_ While if is undoubtedly true, as held by the supreme court in the Her- 
ring case (110 U.S8., 27), that “it has been the invariable policy of Con- - 
gress to measure the amount of public lands granted to a land-grant 
railroad by the length of. the road as actually constructed, and not by 
its length as originally located,” when the entire line as originally located 
is not constructed, as was the case with the Cedar Rapids grant, yet, it 
has never been held by that court that the grant, where one in place, as 
is the grant.of 1856, which acquired precision by location, can be 
enlarged, by Showing that the constructed road is longer than the 
located line. 

In my opinion, however, the modified main line as provided for in the | 
act of 1864, was designed to be a more direct and shorter route to the 
Missouri River than that shown by the location made under the act of 
1856; further, that the location shown upon the map of 1865, satisfies 
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the terms for the modified main line, and that the location shown upon 
the map filed in 1867, was intended for, and should be held to be the 
“connecting branch,” provided for in the act of 1864, for which a new 
grant was made, but which must be satisfied from the lands within. 
twenty miles thereof. | 

It is true that the supreme court, in the Herring case Ce held 
that the map of 1865 showed only a part of the modified line and that 
it was not completed until the filing of the map on Deceinber 1, 1867 
(evidently meaning the map filed December 19, 1867), and the company 
urges that this holding is conelusive upon the Department, and that 
the line between Missouri Valley and Council Bluffs must be recognized 
as a part of the modified line and not as the connecting branch. 

The question before the court in said case involved the recognition of 
certain entries made after the location of 1865, 

As before stated, the act of 1864 had two objects, viz., the building 
of a more expeditious line to the Missouri River and the connection of © 
this line with the Mississippi and Missouri River Railroad so as to form 
a running connection with the Iowa branch of the Union Pacific Rail- 
way; further, it coupled the two together so aS to require that both 
objects be seceinplisiied: 

This is clearly shown from several provisions of the act of 1864. 

To provide against the abandonment of the main line west of the 
point at which the connecting branch might be established, the act of 
1864 provided, that the lands should not be conveyed on account of the 

connecting branch except upon the condition that — | 


When the governor of the State of lowa shall certify to the Secretary of the 
Interior that said company has completed in good running order a section of twenty 
consecutive miles of the main line of said road west of Nevada, then the Secretary 
shall convey to said company one-third, and no more, of the lands granted for said 
connecting branch. And when said company shall: complete an additional section 
of twenty consecutive miles, and furnish the Secretary of the Interior-with proof as 
aforesaid, then the said Secretary may convey to the said company another third of 
the lands granted for said connecting branch; and when said company shall com- 
plete an additional section of twenty miles, making in all sixty miles west of 
Nevada, the Secretary, upon proof furnished as aforesaid, may convey to the said 
company the remainder of said. lands to aid in the copaicusion of said connecting 
branch. | 


It further provided— 


That such new located or modified line shall pass through Boonanere’ in Boon — 
county, and intersect the Boyer river not further south than a point at. or near 
Dennison, in Crawford county. 


Again, in the matter of the location of the moditied line and the 
connecting branch, it provided— 

That whenever said modified main line shall have been Suisblished or such con- 
necting line located, the said Cedar Rapids and Missouri River Railroad Company 


shall file in the General Land Office of the United States a map definitely showing 
such modified line and such connecting branch aforesaid. 
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As the act requires that the company shall file a map of the modified 
line and connecting branch before a withdrawal was to be made, it was 
perhaps this fact, viz:, the coupling of the two, that-led the court to 
hold that until the filing of the mee) in 1867, the whole line of the road 
was not established. | | 

While the court uses the term ‘ modified line,” it does not seem to 
have been used in the restricted sense as melanie to the modified main | 
line, but rather the entire line necessary to accomplish the full purposes 
of the grant. | | 

That the portion of the road between St. John and Council Bluffs 
was not considered by the company as a part of the modified main 
line, is clearly. show from a brief filed by William T. Steiger in 1873, as 
attorney for the company, before the committee of public lands in the 
United States Senate, relative to a bill affecting the grant for the 
Onawa branch of said road, copy of which is renee in the papers on 
file in your office relative to said road. 

In this brief he states, on page eight, under the fourth objection to | 
the proposed legislation, as follows: 3 


The Onawa City branch was built, and the best connection—indeed for engineer- — 
ing reasons the only one—thereby made between the company’s new line of road 
and the city, which branch, with that required by the law to connect with the 
Mississippi and Missouri road, secured to Onawa City almost a direct connection 
not only with the Cedar Rapids line of road, but also with Council Bluffs, and that 
important point in the great through line of the Mississippi and Missouri, (now 
Chicago, Reck Island, and Pacific road,) as will be seen on inspection of the maps 
ou file in the Department of the Interior. 


In order that the attorney’s position may be. fully understood JI have 
attached a reduced copy of a map that accompanied the report. 

As to the previous position of the Department on the question I 
have but to refer to letter written by Commissioner Burdett to Hon. 
Addison Oliver, House of Repr esentati ‘a dated January 19, 1876, in 
which it is stated: | 
- Your second question is, ‘‘ Where does the ‘modified line’ of said company, under 
act of June 2d, 1864, begin, and terminate? How long is it and how much land has 
it received therefor ie 

The modified line begins at Cedar Rapids, or near igi: at the western terminus 


of the line built prior to 1864, and terminates.at Missouri Valley, indicated on the 
map by the letter D. 


. From what has been said it is apparent that the approvals neretorere 
made on account of this grant for the modified main line, are in excess 
of that granted by the acts named, and that suit will be necessary. 
[have therefore to modify the previous decision of this Department 

in so far as to direct that the portion of the road between Missouri Valley 
and Council Bluffs be not considered as a part of the modified main 
line, but as the “connecting branch,” for which a new grant was made 
by the act of 1864, but which must be satisted from the lands within 
twenty miles fence 


DECISIONS RELATING TO THE PUBLIC LANDS. 133 


This branch is all within the fifteen mile limits of the grant for the 
Mississippi and Missouri River Railroad, and the act of 1864 provides. 
that “no land shall be conveyed to said company situate and lying 
within fifteen miles of the original line of the Mississippi and Missouri 
Railroad, as laid down on a map on file in the General Land Office.” 


7&8 
77 
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74 





I learn upon inquiry at your office that limits were never established 
upon: this line and presumably for thé reason above given. | 
This, however, is not the question before the Department, as. the 
company does not seem to be now claiming anything on account of the 

“connecting branch,” as such. | | | 
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This disposes of the first three assignments of error. 

The fourth assignment is— 

‘The finding and holding that the 2,569.75 acres erroneously certified to the railroad — 
company, they having been theretofore disposed of by the United States being out- 
standing must remain a charge to the grant unless reconveyed to the United States 
by said company. | 
. It 1s clear that certifications made on account of this grant after 
patents had issued to other parties conveyed no title, and strictly 
speaking cannot be considered as a charge upon the grant, but as the 
grant was in process of adjustment, if the company claimed the lands 
a final adjustment would be impossible until the rights of the company, 
not under the certifications but under its grant, had been determined. 

If the company lays no claim. to these lands, a simple release or quit 
claim would remove the cloud from the title of the first pateutees, and 

thereupon the company would be relieved of the char ge made in part 
satisfaction of its grant. 

The fifth and last assignment of error is— | 
_ The finding and holding that the 76,916.75 acres certified to the State and sold by 

the Iowa Central Air Line Railroad Company out of the grant of 1856, prior to 
resumption by the State of Iowa, and to the enactnient of the grant of 1864, should 
aa be deducted from the grant made for the modified line by the act of June 

2, 1864. 

The company’s contention in support of this assignment rests upon 
the assumption that the act of 1864 made an entirely new grant for the — 
unconstructed part of its road free from any charge on account of the 
grant of 1856, to which I am unable to accede. 

AS stated in the opinion under review— 

These lands were certified on account of the grant made by the act of 1856, and 
this claim for deduction seems to rest upon the ground that the company receiving 
the lands did not earn the same, and that the present company never received any 
benefit from such certification, and therefore should not be charged with the same. 

Having held that the purpose of the act of 1864 was merely to enlarge the source 
from which the amount of lands granted by the act of 1856 might be satisfied, it 
follows that indemnity can not be allowed for lands certified under the act of 1856 
and prior to the passage of the act of 1864, ‘and this claim for deduction must be 
denied. 

After a very thorough investigation and careful consideration of the 
legislation upon the subject of this grant and of the decisions of 
the court and this Department relative thereto, I see no reason to 
depart from the previous decision of this Department, except in the 
particulars herein named, and the motion is therefore accordingly 
denied, and you are directed to revise the adjustment in accordance 
with the directions herein given. 

The excess in approvals should be identified, after which formal 
demand should be made upon the company for reconveyance of the 
lands, or, in the event that they have been disposed of to bona fide 
_ purchasers, for their value. - 
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HOMESTEAD ENTRY_AMENDMENT—ADVERSE CLAIM. 
 CALLICOTTE v, GEER. . 


The right to amend an entry to correspond with the settlement, may be awarded as 
against an itervening entryman if priority of settlement is shown by the appli- 
cant, and it does not appear that he is estopped by his own acts from setting up 
his ae as against the adverse claimant. 


Secretary Francis to the Commissioner of the General Land Office, Jan- 
(Bete | uary 18, 1897, (C.J. W,) 


On September 27, 1893, plaintiff Callicotte made homestead entry, 
No. 947, for the SH.4 of Sec. 12, T. 27 N., BR. 1 W., Perry, Oklahoma, 
under the mistaken apprehension, as he alleges, that this was the 
proper description of the quarter section on which he had made settle- 
ment on the day of the opening, September 16, 1893. On September 
23,1893, defendant Geer made homestead entry, No. 607, for the NE. 4 
of Sec. 12, T,27 N., R.1 W., which turned out to be the quarter section 
on which Callicotte made settlement on the day of the opening. After 
the discovery of the mistake, on November 18, 1893, Callicotte made 
application to amend his entry, so as to substitute the land entered by 
defendaut, to wit, the NE. 4 of Sec. 12, T. 27 N., RB. L W., for that entered 
by himself through mistake, and on the same day he filed affidavit of 
contest against defendant’s entry, alleging prior settlement. By direc- 
tion of your office, action on the application to‘amend Callicotte’s entry 
_was withheld to await final disposition of his contest, and a hearing 
ordered for that purpose on Ifebruary 23, 1895, both parties being 
present. The plaintiff closed his testimony on February 25, 1895, and 
defendant, without offering any testimony, moved to dismiss the con- 
test. The local officers overruled the motion, and thereafter rendered — 
a decision in favor of contestant, and recommended the cancellation of 
defendant’s entry. From this decision Geer appealed, and on Septem- 
ber 18, 1895, your office affirmed the decision of the loeal officers, and 
held defendant’s entry for cancellation. Defendant made further appeal 
to the Department, and the case is now to be considered. 

The following allegations of error are nade: | 

Ist. That it Was error to hold that the initial acts of settlement claimed by C Calli- 
cotte were followed within a reasonable time by residence and improvements. 

_ 2d. Error in not holding that contestant had exhausted his homestead rights, in 

making homestead entry upon the adjoining tract of land. 

3d. Error in awarding to contestant piefensiies right of entry © over defendant and 
holding this entry for cancellation. 

4th. Error in not holding that plaintiff was estopped by his acts in making out. 
defendant’s application to enter from setting up a prior claim against defendant. 

It appears from the record that Callicotte’s entry, No. 947, made by 
mistake for the wrong land, was contested by a man named Sherer, and 
that without pecuniary consideration Callicotte relinquished this entry. 


a 
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Since yeur office decision was rendered, and pending the consideration 
of the case here, defendant Geer has filed an affidavit, under date of 
March 17, 1896, in which he charges that plaintiff has since the hearing 
abandoned the land, and asking for léave to submit proof as to the 
same, and that the case be re-opened for that purpose. This motion 
ean not be entertained, and the case will be disposed of on the record 
as ib exists. | | | 

_ The evidence shows that a little before one o’clock P. M., on Septem- 
ber 16, 1893, the plaintiff reached the land in controversy, with. a valise, — 
- canteen, coffee-sack of provisions, frying pan, blanket, umbrella, a 
spade and axe; that there was no one on the land at the time, and that 
he set his umbrella up as a stake and left his other things with it, and - 
went over to.a crowd of men a fourth of a mile away and introduced 
himself and took their names; that while talking to these men, he saw 
a. wagon drive up.about a fourth of a mile north aud west of his stake; 
that aman got out of the wagon and came to where they were talking; 
that plaintiff took his name and gave his, and called attention of the 


men to witness that he claimed the land where his stake (umbrella) was_ - 


standing, and that if the man who was.on the wayon was on his tract, 
they knew that plaintiff was there first. The man gave his name as 
Geer (defendant in this case;; that defendant replied that he did not 
come there to make trouble, and that if he was on plaintiff’s claim, he 
would not cause him trouble. This occurred thirty to. fifty minutes 
after plaintiff set his stake. The question of wood and water then | 
arose, and there. being-no. spade or axe, except plaintiff’s, it was arranged 
to go to the creek half a mile east and dig for water and get wood. 
Defendant drove his team by plaintiff’s stake, and got his spade and 
axe, and drove to the creek, where they dug for water, and got a load 
of wood, and went back to where Geer had first stopped with his-wagon, 
and camped all night. Next morning plaintiff and Geer attempted to _ 
locate. the lines and corners of the tracts, aud came to the conclusion | 

that plaintiff was on the SE. 4 of Section 12, and that defendant was - 

on the NE. 4; plaintiff threw up a mound, three feet in diameter and 
a foot and a half high, on which he planted a stake, with a white flag 
attached, and then he and defendant started to. the land office to file, 
arriving there Sunday night, September 17, 1893. Plaintiff formed a 
company (No. 151), consisting of himself (No. 1), defendant next, and 
then others, until the number reached ten. Plaintiff being a lawyer, 
made. out his own and defendant’s papers. Defendant left his place in. 
company No. 181, and got a place in another company, and was thereby 
enabled to file on September 23, 1893, four days earlier than he could 
have filed if he had remained in company No. 181. About October 1, . 
1893, plaintiff first learned that he had made a mistake, and had filed: 
on the SEH. 4 of Sec. 12, instead of the NE. 4, where his stake was still 
_ standing, and when he made out defendant’s papers he did not know it 
was. for the land on which he (plaintiff) had settled. About October 1, 
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1893, plaintiff plowed one acre near his stake on the land, and about 
the ist of November following he plowed around the whole tract, and 
built a sod house. On December 14, 1893, he went upon the land, with 
horses, wagons, plows, harrow, cooking utensils, stove, and bedding, 
and proceeded to build a house, in which he and his eldest son resided, 
until he built a six-room house, into which he moved, with his family, 
January 15, 1894. He has fenced the whole of the tract, dug a well, 

and plowed and cultivated fifty acres. The improvements are orth 
seven or eight hundred dollars. Upon this state of facts the defendant 
insists that the plaintiff is not entitled to the land, and that it was 
error to so hold. There can be no question under the record but that 
plaintiff was the prior settler on the laud. His acts of settlement were 
sufficient to segregate the land, and: were followed in due time by resi- 
dence aud valuable improvements. : 
_ Unless the plaintiff has done something which will re against 
him as an estoppel, he is entitled to all the rights of a prior settler 
upon the land. Two things are insisted upon by way of estoppel: 
First. That plaintiff has exhausted bis homestead right, notwithstand- 
ing his. relinquishment, without compensation, of the entry made by 
mistake, Second. That having assisted defendant in preparing his 


_. entry papers, he is estopped from attacking the entry. It 1s perfectly 


apparent that this controversy grows out of the mutual mistake of the 
parties as to the proper description of the quarter-section on which 
their respective settlements were made. There is no fraud connected 
with the acts of either, and it is clear that the mistake in the descrip- 
tion of the land entered by each was.an honest mistake upon the part 
of both. It was mutual, and neither can be either benefited: or de aiaty 
by it, in reference to: the other. The entry by plaintiff of the SE. 4 

upon which he had not settled, and upon which. another. party was, a 
_ the time, a settler (plaintiff's enh being: the result of a mistake), did. 
not exhaust his homestead rights, and upon relinqgnishment of such 
mistaken entry, without any benefit, it ceased to.be a legal. hindrance 
to a second entry. There is, therefore, no reason why the rights of 
these two. parties should. not be made to. depend upon the priority of 
their origin. As defendant has introduced no testimony, and shown 
no actual settlement, it is a mere question of whether plaintiff’s settle- 
ment antedated defendant’s entry. This fact appears from the. evi- 
dence, your office so found, and your office decision is. affirmed. 
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RATLROAD GRANT—PATENT—SUCCESSOR IN INTEREST, 
NORTHERN PaciFIc R. R. Co. 


Under the grant to the Northern Pacific Railr oad Company patents should issue to 
that company and not to a grantee thereof. 


In the preparation of lists of lands granted to aid i in the construction of eoulsonee: 
the lands should be listed to the grantee company or corporation when it is in 
existence. 


Secretary ‘y Francis to the Commissioner of the General Land Office, Feb- 
ruary 6,1897, 0 a? (Jes) 


From time to time there have been transmitted from your office for : 
the consideration and approval of this Department various lists of 
lands selected by the Northern Pacific Railroad Company as inuring to 
the Northern Pacific Railway Company as the successor of the Northern 
Pacific Railroad Company under the grant to that company of July 2, 
1864, and the joint resolution of May 31, 1570. 

It has been invariably held by this Hepat anert that a right to a 
patent from the United States will not be traced beyond the original 
grantee, fe Harrison (2 L. D., 767); re Tower (2 L. D., 779; 12 L. D., 
116). There are obvious reasons for this ruling of the Department. 
If the duty of examining into the sufficiency of transfers made from. 
time to time by the railroad corporations, of the country, or by the 
settlers upon the public lands after a right of disposition shall have 
accrued, be assumed by this Department, a mass of quasi judicial work 
must Be disposed of which will ser a embarr ass the or oars admin- 
istration of its affairs. 

Moreover, under the law as it now stands, if this Department erro- 
neously certifies lands to a railroad corporation, which are not included 
within the grant, the certification is void; but if the list be certified in| 
favor of a bona fide grantee the title of the grantee is good and the 
only recourse of the government is against the corporation. In many 
cases such recourse would be unavailing. [ therefore conclude, for 
administrative reasons, that it will be unwise to certify lists in favor of 
the Northern Pacific aileay Company. | 
_° Upon careful consideration of the language of the grant to the. 

Northeru Pacific Railroad Company, I do not think it my duty to patent 
lands to a grantee of that company. The act provides in terms that 
patents shall be made to the Northern Pacific Railroad Company, and 
although the grant is to said company, its successors and assigns, yet 
i do not believe that the Department can be required to depart from 
the ordinary course of business heretofore followed in other cases. 

In view of the foregoing I am of the opinion that in the preparation 
of lists of lands, granted to aid in the construction of railroads, the 
lands should always be listed to the grantee company or corporation 
when it is in existence. If the grantee company or corporation has. 
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ceased to exist or has been absorbed or amalgamated or identified with 
another company or corporation, then it might be proper to list the 
lands to the latter company as successor of the grantee company or 
corporation. But when the lands are so listed the preamble of the list 
should clearly set forth the character of the eyidence upon which that 
action is based, for the information of the Secretary of phe ee 
whose approval of such lists may be asked. : 

You are therefore directed to be governed in the future by these 
instructions in preparing for my approval list of lands granted to aid 
in the construction of railroads. 


CONFIRMATION —SECTION 7, ACT OF MARCH 8 8, 1891—PATENT. 
SMITH BY AL. v. MURPHY’S HEIRS. 


As between a purchaser from the entryman and one holding under a subsequent tax 
' sale of the land, the benefit of the confirmatory provisions of section 7, act of 
March 3, 1891, must be accorded to the holder of the tax title. 


Under an entry confirmed by said section, patent should issue in the name of the 
entryman, though his death may be disclosed by the record. 


Secretary Francts to the Commissioner of the General Land Office, Feb- 
Ul. H. L.) _ ruary 6, 1897. (P. J. ©.) 


~ The land involved in this controversy is the Sw. 4 x Of the NE. 4, Sec. 
32, Tp. 20 8., R. 65 W., Pueblo, Colorado, land district. 

There Reine bat a single question involved in this stage of this con- 
troversy, it is not necessary to recapitulate all the record facts in 
relation to the history of this tract. It is only necessary to state such 
facts as will give a clear understanding of the single issue. 

- It appears that on November 9, 1873, James Clark made pre emption 
cash entry of the tract, and on the same day, for a valuable consider- 
ation, transferred the same to Margaret Murphy; that Murphy died 
February 1, 1879; that Clark also departed this life during that year. 

As the result of a contest against the entry of Clark, by ove T. F. 
McAllister, which was finally dismissed by your office, and no appeal 
taken, the heirs of Margaret Murphy, pending the coiitest, applied to 
have the entry confirmed and passed to patent under section 7, act of 
March 3, 1891 (26 Stat., 1095). Daniel L. Smith and B. Sweet also 
Inade @ similar application, on the ground that they were transferees 
of the title of Margaret Murphy, by reasou of the fact that they had 
purchased the land from Pueblo county, which had bid it in at a tax 
sale, and subsequently transferred it to Smith, who deeded ue Sweet 
an undivided: half interest in the tract. 

In deciding these questions presented, your office held that: 

From the abstract of title covering the above land and filed in this case, and the 


affidavits of James Murphy and the heirs of Margaret Murphy, deceased, as far as 
heard from, I find that said land has not been reconveyed to said James Clark, nor 
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to his heirs, that the heirs of Margaret Murphy notified, ask for confirmation of 
said entry under the seventh section of the act of March 3, 1891. I further find that 
final receipt was issued to said James Clark November 9, 1878, and that he disposed 
of the same after final entry to a. bona fide purchaser, for a valuable consideration, 
before the first day of March, 1888. Said entry will, therefore, be approved for 
patent by virtue of the 7th section of the act of March 3, 1891, and the same will be 


passed to patent for the heirs of James Clark, deceased. The contest of McAllister 
is dismissed. 


Notify the parties of this decision, and MoAllister and Smith and Sweet of their 
right of appeal. 

Whereupon, Smith and Sweet prosecute this appeal, alleging error 
in holding that they were not transferees within the meaning of said 
section.7, and error in holding that the heirs of Murphy had any 
interest whatever in the land. 

It is clear that the heirs of Clark have no inter est in this tract. He 
had conveyed all-his interest prior to his death, aud there was there- 
fore nothing to descend to his heirs. The decision of your office, there- 
fore, that the entry “will be passed to patent for the heirs of James 
Clark,” is clearly erroneous. I take it that this order was made in 
view of the doctrine announced in Clara Huls (9 L. D., 401), wherein 
it was decided that “where the death of the homesteader is disclosed 
by the record, patent should issue in the name of the heirs generally.” 
But that ruling was modified subsequent to the decision of your office 
in Joseph Ellis (21 L. D., 377), wherein it was held that patent should 
issue in the name of the re though his death be disclosed by 
the record. , | 

. The ent 'y of Clark comes: clearly within the connie atory provisions of 
seccn 7, But the question. is, whether it should be confirmed in the 
interest of the Murphy heirs, or the transferees of the Jand under the 
tax sale by Pueblo county. It is assumed by counsel, both in the 
specifications of error and the brief, that the judgment of your office 
was: in favor of the Murphy heirs. 

Section 12 , Ch apter XCIX, General Statutes, State of Colorado, 1883, 
provides: 7 

Lands entered by pre- -emption, final ousestena at cane or private sale, or other- 


wise, shall be subject to taxation, whether patent for the same shall have been 
issued or hot, ete, 


It appears by the abstract of title to the record that the land was _ 


_ sold for taxes for the year 1879, on October 9, 1880, and by the treas- 
urer or Pueblo county conveyed to the county, March 10, 1886; that 
by order of the county commissioners the land was sold and conveyed 
to Smith, December 11, 1888, who subsequently conveyed an undivided 
one half cr it to. Sweet. : 

The legality or regularity of this sale is not questioned’ by the heirs 
of Murphy. It therefore follows that it must be assumed. that it was 
legal and regular. - 

In Carroll v. Safford (3 How., 441), the United States supreme court 


x 
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held that land upon which final certificate was issued is taxable prop- 
erty, notwithstanding patent has not issued, aud may be sold for taxes. 
This doctrine is followed with approval in Witherspoon v. Duncan, 4 
Wall, 210; Wisconsin Central R. R. v, Prive Co., 183 U.S., 496; and 
Northern Pacific v. Patterson, 155 U.S., 130. 

It is clear, therefore, that the heirs of Murphy have been divested of 
their title to and interest in the Jand by reason of this tax sale, and it . 
follows that the entry can not be confirmed in their interest. 

The title to the tract, having passed by a procedure and conveyance 
recoguized as sufficient to divest the Murphy heirs of their right, would 
seem to be in Smith and Sweet, as contemplated by section 7; that is, 
they are bona fide purchasers for a valuable consideration, and the 
tract had been transferred by the entryman prior to March 1, 1888, 
after final entry. | 

- Your office judgment is therefore modified; the entry of James Clark 
will be confirmed and passed to patent in his name. 


RAILROAD GRANT—LABNDS EXCEPTED—BRELINQUISHMENT. | 


| NORTHERN PActFic Rk. R. Co. v, St. PAUL, MINNEAPOLIS AND MAN- 
ITOBA Ry. Co. 

An expired pre-emption filing of record, at the date a railroad grant takes effect, | 
excepts the land covered thereby from the operation of the grant. 

The grant of March 3, 1871, was not one in presenti, but in futuro, taking effect on 
the delivery and filing of the pega required under the terms of the 
oTant, 

Report called for from the General Land Office as to alleged excess aan selec- 
tions in the second indemnity belt in the State of Minnesota, 


Secretary Francis to the Commissioner of the General Land Office, Feb- 
(I. H.L.) ruary 6, 1897. (Ei. M. R.) 


On June 20, 1895, your office took up for adjustment list No. 24, 
indemnity, of the Northern Pacific Railroad Company, filed in the 
local office on November 5, 1883. This list did not designate tract for 
tract the lost land for which indemnity selections were made, but on 
June 16, 1892, the company filed re-arranged lists No. 24 A, 24 B, and 
24 €, seeerbiae the lost lands tract for tract. 

poi your said decision the St. Paul, Minneapolis and Manitoba 
company filed three appeals: the first involving the NH. 4+ of the SE.4_ 
of Sec. 29, T. 128 N., R.35 W., St. Cloud land district, Minnesota; fhe : 
second, involve the SEH. 4 of Sec. 31, T. 128. N., R. 4 N., same Tad 
sinerict, ane the third, avolee N .4 of the NW. 4, the SH. 4 of 
the NW. 4, the SW. 4 of the NW. 4, and the SW. 4 of Sec. 13, T. 128, 
R. 34, the SE.4 of the NE.4 of Sec. 1, same phones and range; 
the NE. i of. Sec. 5; the NW. e of the NE. i, the NE. 4 of the NW.4 
and the SW. + of the NW. 4 + of Sec. 11, same township aad range, and 
the N. $ of the NE. 4 of ars 15, same township and range, 


142 =: DECISIONS RELATING TO THE PUBLIC LANDS. 


The eround of error in the first appear a is that your office arred in 
holding that the tract in question was excepted from the operation of 
its grant by the pre-emption declaratory statement of one William 
Belcher. Upon thts point your office decision says: 

‘This tract is also within the primary limits of the grant for the St. Vincent 
kixtension company and was excepted from the grant by the pre-emption filing of 
Wim. Belcher, made September 26, 1870, settlement alleged September 24, 1870 (19 
L. D., 215), the Northern Pacific Railroad Company’s pennenun to select this tract 
was accordingly allowed. | 

Jt is urged in the appeal that fie pre-emption filing in question could 
have no effect as against the grant to the Manitoba company “because 
it had ceased to be a subsisting claim at the date the grant to said 
company became operative.” | 

It is alleged further— 


In this case Belcher settled September 24, 1870, and filed his declaratory state- 
ment September 26, 1870. His pre-emption claim therefore expired and the land 


became subject to entry as other public land on September 24, 1871, which was prior 


to the time when appellaut’s grant became operative. 


This Department recently, in considering the case of Whitney v. 
Taylor (158 U. S., 85), determined that the doctrine therein laid down 
applied equally to expired as to unexpired declaratory statements. 
The contention of the appellant is therefore not well taken. 

In the second appeal it is urged that your office erred in holding that 
the SH. 4 of Sec. 31, T. 128 N., BR. 34 W., was excepted from the.opera- 
tion of iia orant by the homestead eney of one Allen D. Bond. pon 
this land your office decision held: | 

This tract was excepted from the grant to the said company by the iheaiewtaaa 
entry of Allen D. Bond, made November 1, 1865, and canceled December 14, 1871 
(19 L. D., 215). The application of the Northern Pacific Railroad Company to select 
this land is allowed and the St. Paul, Minneapolis and Manitoba Railroad Company’s 
list No. 8, is held for cancellation to the extent thereof. | 

This land is within the indemnity limits of the grant for the Northern 
Pacific Railroad Company. It is also within the place limits of the St. 
Paul, Minneapolis and Manitoba Railway Company, and the question 
for consideration is: Did the rights of the said last named company 
become operative from the date of the passage of the act of March 3, 
1871, which authorized the St. Paul, Minneapolis and Manitoba Rail. 
way Company to relocate its St. Vincent extension? | 

Your office decision in citing the case of Hastings and Dakota Rail- 
road Company v. Grinnell ef al. (19 L. D., 215), which was based upon 
the case of Bardon v. Northern Pacific Railroad Company (140 U.5,, . 
535), evidently assumed that the grant to this company was similar to 


that of the Northern Pacific Railroad Company and was one in pre- 


senti while in fact it was one in futuro, and became operative when the 
relinquishment was made as required by that act. St. Paul and Pacific 
Railroad peepee v. Soren Pacific Railroad comenny (189 U.8s 
1-16).. 
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On December 13, 1871, the St. Paul and Pacific Railroad Company, 
through its pr Baicbul dee secretary, made, sealed, and signed the 
release required by the proviso of the act aforesaid and this instrument 
was filed in the Department on December 19, 1871, and was thereupon 
accepted by this Department as a compliance with the requirements of 
the act. 

The rights of the St. Paul, Minneapolis and Manitoba Railway 
Company to this tract of land depend upon a determination of the 
question as to when that relinquishment became effective. Was it 
effective on the date of its being signed or on the date of its delivery 
and filing in this Department? If it was effective on the. date of its 
being signed, the land is excepted from the operation of the grant on 
behalf of this railroad company, as on that day the homestead entry of 
Bond was uneanceled. If it became effective, on the other hand, only 
on delivery, then the grant became operative on that date, to wit, 
December 19, 1871, and as the nap of definite location was filed in your 
office on December 20, 1871, it appears that at both dates the record was 
clear, the entry of Bond having been canceled on December 14th. 

In the recent case of St. Paul, Minneapolis and Manitoba Railway 
Company and Northern Pacific Railroad Company v. Bergerud, on 
review (23 L. D., 408), it was held, that the relinquishment became 
effective only with delivery, inasmuch as the relinquishment was in 
effect a deed under the well-recognized rule of the Jaw. Such being 
the case, it would appear that your office decision was in error in refer- 
ence to this tract and that it should have been awarded to the St. 
Paul, Minneapolis and Manitoba Railway Company. 

In rerevente to the third appeal taken by the appellant, consisting of 
the N. 4 ofthe NW. 4, the SE.iof the NW. 4, the SW. + of the NW. 4 

and the SW. 4, of Sec. 13, T. 128, R. 34 W.; the SH. 4 of the NE. 4 ne 
Sec.1; the NE. 4 of Sec. 0; the NW. 4 of the NE. 4 4, the NE. 4 of ‘the 
NW. 1 and the SW. + of the NW, 4 of Sec. 11; and theN. 4of the NE. 4 
of Sec. 15, same township and range, it is urged that your office deci- 
sion erred in holding that the land in question was subject to the selec- 
tion of the Northern Pacific Railroad Company; second, in not holding 
that said company has selected within its forty miles second indemnity 
limits, a quantity in excess of the quantity it is entitled to select under 
the provisions of the joint resolution of May 31, 1870, and the attention 
of the Department is called to the fact that under the terms of the joint 
resolution of 1870, the Northern Pacific Railroad Company was author- 
ized to select within such indemnity belt in any State, an amouut of 
land equal to the amount which it had failed to secure in its granted 
limits within said State, subsequently to the passage of the act of July 
2, 1864, and prior to the definite location of its road, and it is asserted. 
that an adjustment of the grant for the Northern Pacific Railroad Com- 
pany made by your office in 1886 or 1887, shows that the company had 
made within such indemnity limits in this State, selections of 40,000 _ 
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acres In excess of the quantity sold or otherwise disposed of subse- 
quently to July 2, 1864, and prior to the definite location of itsroad, and — 
that this excess is in addition to the further acreage of 84,000 acres 
awarded to said Northern Pacific Railroad Company by the supreme 
court of the United States in the case of said St. Paul and Pacific Rail- 
road Company v. The Northern Pacific Railroad Company (139 U.S., 1). 

This raises for consideration a very serious question upon which the 
Departinent is unable to pass on the record now before it. The case is 
returned to your office and you will report to the Department all the 
facts shown by the records of your office bearing upon this question, 
and a decision upon the question involved is reserved pending action 
by the Department upon such report. 

The decision appealed from is accordingly modified. 


TIMBER ANB STONE ACT—ADVERSE CLAIM.. 
BATEMAN v. CARROLL. | 


- The timber and stone act does not allow the purchase of land that is ey by a. 
bona fide settler. : 


Secretary Francis to the Commissioner of the General Land Office, Feb- 
(I. H. L.) yuary 6, 1897. | (A. E.) 


On June 16,1893; John W. Carroll filed declaratory statement for the 
S. 3 of the SW. 4 4, Bee. 26, the Ik. § of the SE. 4, Sec. 26, T. 67 N., RL 19 
W., Duluth, Minnesota, alleging settlement December 22, 1890, | 
| On June 23. 1893, Edward J. Batemen applied to mriteiage the same 
land under the Himber and stone act. On November 29, 1893, notice of 
Bateman’s application to purchase was executed by ine. register of the | 
land office, and on December 11, 1893, a copy of said notice was served 
upou Carroll’s attorney. On January 6, 1894, publication of the same 
was begun in a newspaper, the last papleseGn being on March 10, 1894, 
- Action on the declaratory statement of Carroll, filed by him on June 
46, 1893, when the township plat was first put on record, appears to 
have been suspended, but on November 3, 1893, your office allowed the 
declaratory statement to be filed without prejudice, and on November 
25, 1893, Carroll’s declaratory statement went of record. ' 
 - On March 14, 1894, Carroll and Bateman each submitted final proof. 

At this time Bateman moved to dismiss defendaut’s proof on the 
ground of illegality of pre-emption filing. This motion was denied 
because of your office instructions of November 3, 1893, allowing the 
pre-emption filing to go of record without prejudice as. ofthetime when - 
_ first filed. | 
 . A hearing was had on November 15, 1894. The bslapiates recom- 
mended in favor of the timber claimant, and the receiver that the 
timber filing be canceled. On appeal, your office held that: 


The weight and nature of the evidence incline to the position that there are forty - 
or fifty acres of stone, thirty to forty acres of swale, and 1,200,000 feet of pine timber 
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worth $1.50 per thousand. In its present condition it is wholly unfit for agricultural 
purposes, and is valnable chiefly for the timber upon it. 

While Carroll claims to have selected the land for a home, I am satisfied that: the 
contrary is true, and that the meager improvements were made only in order to lend 
color to his claim, | : 

Your office then: held: the aeaaatory statement of Carroll for cancel- 
lation, 

From this Carroll has appealed to the Department. 

On June 23, 1893, when Bateman made his sworn statement that he 
had per senalig: examined the land in controversy, and that it was unin- 
habited, Carroll was a resident upon the land, and your office so finds. 
This alone is sufficient to warrant the rejection of Bateman’s applica- 
tion to purchase the land under the timber and stone act, as the act 
does not allow the purchase of land which is inhabited by a settler. 
The residence and improvement of Carroll can not be presumed to be 
in bad faith simply because they were made in the wilderness. Many 
populous communities throughout the western country were begun by 
a pioneer making a settlement in what was then an almost inaccessible 
locality. There is no evidence to show that Carroll’s settlement was 
made in bad faith, and you will therefore allow his final = oof and 
mee the opplication of Bateman. 


BLAcK TOMAHAWK v. WALDRON. 


On the report submitted under the investigation directed October 20, 

1894, 19 L. D., 311, the former departmental decisions are adhered to, 
and judgment render ed in accordance therewith, by Secretary Francis, 
F ‘ebruary 8, 1897. 


RATLROAD GRANT—INDEMNITY SELECTION: —ABANDONMENT. 


HASTINGS AND DAKOTA Ry. Co. ». BERG ET AL. 


The failure of a railroad company to perfect an indemnity selection, within a reasonu- 
able time after notice of final decision recognizing the right of selection, must 
be held to work an abandonment of its prior right, where the withdrawal has 
been revoked, and an adverse claim intervened. : 


Seivetles y Francis to the Commissioner of the General Land Office, Feb- 
(I. H. L.) | rucary 13, 1897, — | (BW. CG.) 


_ The Hastings and Dakota Railway Company appeals from your office 
decision of March 2, 1893, involving the S. 4 of Sec. 3, T. 118 N., RB. 45_ 
W., in Marshall ian district, Minnesota. — 
This land is within the twenty mile indemnity limits of the grant 
made by the act of July 4, 1866 (14 Stat., 87), to aid in the construction 
| 10671—VOL 2410 
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of the Hastings and Dakota Railway, and was free from any adverse 
entry or right at the time of the withdrawal (May 11, 1868), on account 
of said grant. 

In 1884 Albert McFarlane i ans to enter the SW. 4 af said section, 
--and William Fraser the SE. 4; both of which appliations were refused 
by the local officers because in conflict with said withdrawal for railroad 
purposes, | | 

From this denial the applicants sainenie: 

July 12, 1886, said railway company applied to select both tracts, | 
specifying a eee for the selection and tendering the required fees for 
said selection. 

.This application was also rejected by the local officers Decaawent in 
conflict with the pending homestead applications. aforesaid, and the 
company appealed. 

October 5, 1888, your office decided in favor of the company and that 
it was entitled to select said lands, and refused the said homestead 
applications. Fraser did not appeal. McFarlane appealed, and on. 
March 13, 1891, this Department affirmed your office decision (12 L. D., 
228), holding that the railroad company had the right of selection i ri 
said lands. 

_ May 22, 1891, the indemnity withdrawals to said railway grant were 
revoked by departmental order (12 L. D., 541), as authorized by act of 
September 29, 1890 (26 Stat., 496). 

It is not claimed, after the decision by this Department of March 13, 
1891, said railway company ever made any effort to perfect its selection 
foadored in 1886, by making paymenr of selection fees or by making 
new selection for, the land. 

February 26, 1892, Elling O. Berg made homestead enuy No. 12, 269 
for the SE. 4 (the Fraser quarter). 

May 7, 1892, Hans O. Berg applied to make homestead entry for the . 
SW. 4 (the McFarlane tract), which was refused by the local office 
pecans the tract applied for had been selected’ by said railway com- 
pany July 20, 1886, as being within the twenty miles sndorontty oe 
of said road. 

Haus O. Berg appealed, alleging that the railroad company had 
never paid the selection fees nor completed its attempted selection of 
July, 1886, and that as the company had failed to complete its selection, 
and said land had been opened to settlement by the order of revocation 
of May 22, 1891, his homestead application should be accepted. 

Jé does not seem that notice of this appeal to the General Land Office 
was served upon the railway company, but that defect has been waived 
by its appearance hore by brief both before your office and this 


_. Department. | 


The railway company does not seem to deny that 1t received notice 
both of the decision of your office and this Department, but urges, in 
effect, that it was incumbent upon your office to advise the company 
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what steps should be taken - in order to secure the nCeepeanee of its 
selection. _ Its resident counsel in his brief says: : 

When the Department found the land subject to selection on the company’s aopeal: 
it became the duty of the Secretary or Commissioner to notify the company thereof, 
and that the fees which it had previously tendered to the local officers would how 
be received, upon the payment of which the selection would be approved. 

The company had exércised due diligence in the prosecution of its case by taking 
its appeals in apt time, and it was entitled to notice of the action of the Department 
as well as directions from it as to further requirements. The bounden duty of the 
Department was manifestly to advise the railway company that the money would : 
now be accepted and its application to select allowed. 

The records of the General Land Office show that notice of your office. 
decision of October 5, 1888, was, on that date, given to all parties, and 
that an office letter dated April 7, 1891, gave resident counsel for said 
company notice of the promulgation of the decision of this Department 
in the McFarlane case. | | 

The company was therefore duly and seasonably advised both of the — 
action of your office and this Department in its favor, and was bound | 
to take proper steps within a reasonable time after said decisions te 
perfect its right under its proffered selection of this land, and I cannot | 
agree with counsel that it was necessary that you should advise the - 
company as to the proper steps to be taken in order to complete its . 
attempted selection. : 

Your office decision in favor of the company became final, as to the 
Fraser tract, in 1888, and as to the McFarlane tract, in the spring of 1891, 
but to the date of your office decision, March 2, 1893, the company had 
_ taken no step to secure the acceptance of its proffered selection of 1886. 

In the meantime the withdrawal made of its indemnity lands had 
been revoked, and after the lapse of a year from the date of the last 
decision in its favor Elling O. Berg was permitted to make homestead — 
entry of the Fraser tract and Hans QO. Berg applied to enter ne 
McFarlane tract, : . 

By its failure to complete its selection within a reasonable time after 
decision in its favor, the indemnity withdrawal having been revoked, it 
‘inust be held that its laches worked an abandonment of its rights 
under its list presented in 1886, in the presence of an adverse claim. | 

Your office decision is theretore affirmed. 


SW AMP LANDS—EVERGLADES—SCHOOL LAN DS. 
STATE OF FLORIDA. 


A patent may issue to the State of Florida under the swamp land act for the unsur- 
veyed tract known as the “ Everglades,” subject to the right of the State under 
its grant of school lands. 

Secretary Francis to the Commissioner of the General Land Office, Feb- | 

(I. H. L.) ee ruary 13, 1897. | — (W. M. W.) 


- The Department is in receipt of a communication, dated December 
22, 1896, from the Commissioner of Agriculture and State Land Agent 
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for the State of Florida, wherein he asks that patents issue for certain 
lands in Florida known as the “ Everglades,” under the act of Septem- 
ber 28, 1850 (9 Stat., 519). 

_ On October 10, 1894, my predecessor found that the unsurveyed 
body of lands vine witlin the State of Florida known as the * Ever- 

glades” is in fact swamp land, and that a survey thereof is not practi- 
cable, and he held that a patent may issue to the State under the 
Swamp grant, upon an estimated area designated by metes and bounds,. 
the State to furnish a meander survey of said “Everglades,” accompa- 
mied by satisfactory proof that said meander line does not include 
within its limits lands not of the character granted. See 19 L. D., 251. 

See also State of Hones, 18 L. D., 26; State of Florida, 8 L. D., 65; 
ug 369, 


On the 13th day of Febraary, 1895, the United Sinise Senate passed 
a resolution, as follows: 


Resolved that the Secretary of the Interior be, atid he is hereby, directed to inform 
the Senate whether it is proposed to issue a patent to the State of Florida for that 
portion of the State known as the ‘‘Everglades,” and if so whether the Seminole 
Indians of Florida will be thereby dispossessed of their occupancy of said lands or 
any portion thereof. : , 


This resolution was sofenred to your office and “aie to the Commis: 
sioner of Indian Affairs for reports. 
On February 28, 1895, the Commissioner of Indian Affairs reported : 


' That the Everglades” as laid dowu upon the map of Florida comprise large por- 
tions of the couuties of Monroe and Dade. From a report made by Special Agent 
Wilson, December 30, 1887 (see Senate Ex. Doc. No. 139, 50th Congress, 1st session), 
it appears that there were then fifty Indians in Monroe county, and one hundred. 
and twenty-six Indians in Dade county. Whether these Indians are located within 
_ the “Everglades” which it is proposed to patent to the State of Florida, I am 
unable to determine. It also appears that there are Indians located in sections 
1 and 2, township 53 south of range 41 east, in Florida, but whether these sections 
will fall within the *‘ Everglades,” as wae may be survered by the governor of 
Florida, is a matter of doubt. 
If the Indians now have the right of occupancy of the anos within the “ Ever- 

glades,” and the United States should convey such lands by patent to the State of 
Florida, Iam of the opinion that the State would take title subject to the right of 
occupancy of the Indians (see Beecher v. Wetherby, 95 U.S. , 517, and the authorities 
therein cited), 


On February 16 , 1895, your office reported on said Senate resolution, 
showing that. in éctiplianee with the departmental directions given in 
19 L. D., 251, letters were sent from your office to the governor of 
Florida and to the United States surveyor-general for Florida, inclosing 
copies of said departmental decision embodying instructions how to 
proceed to execute the “meander survey giving the exterior metes 
and bounds of ‘The Everglades,” and requesting: the governor of 
| Florida. | 


to submit satisfactory proof that said meander line does not include lands. eiion a 
not come within the description of Ergne and Gyerngw et lands as defined in sere 
act of September 28, 1850. 
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On February. 28,1895, the Department, in response to said Senate: 
resolution, transmitted to the President of the Senate copies of the 
reports of your office and the Indian office.. - | 
On January 9, 1896, your office submitted Florida swamp land list: 
No. 87, embracing the lands designated on the maps as “The Ever- 
: glades, ” and containing an estimated area of 2,942,600 acres. In your: 
Office letter it is said: : 


The estimate includes all the lands within the meander given in thelist; and what 
would be school sections (16) in the several townships, if surveyed, are therefore, 
included in the total area submitted for approval under the swamp land grant; this. 
is on the theory that although the school grant is of earlier date than the swamp 
land grant, the latter being a grant in presenti, takes precedence in the case of. 
unsurveyed lands. The approval of the list is respectfully recommended. 


On February 3, 1896, my predecessor, referring to said list, re quested 
your office to prepare and forward for consideration 


an abstract of the evidence in your office, submitted by said State, going to show. 
that the meander line of the survey of the ‘‘ Everglades” does not include within the | 
original limits thereof any lands which do not fall within the description of swamp 
lands under the act of 1850 above mentioned, as required by my decision of October 
10, 1894 (19 L. D., 251). 


Pursuant to said request, your office, on the 6th day of February, : 
1896, transmitted to the Department a résumé of the evidence submit- — 
_ ted by the State of Florida in support of its claim, as follows: 


In addition to certified copies of the field-notes of survey of certain townships: 
bordering on the “Everglades,” the State submitted the affidavits of a number of 
persons having knowledge of the land, two of whom, J. W. Newman and Charles F.- 
Hopkins, were engineers in charge of expeditions crossing the ‘‘ Everglades,” one - 
from Fort Shackleford to Miami, and the other from Lake Okeechobee to the mouth 
of Shark River... The two persons mentioned are the only ones appearing to have. 
any real knowledge as to the character of the interior portion of the “Everglades,” : 
and I inclose their affidavits as they are too concise to bear abridgmeut. : 

Eleven persons testified as to the general character of the land near the gulf of 
Mexico, or the southern portion of the ‘‘Kverglades.” They testified that, with the: 
exception of a few ‘‘islands” or “hammocks” of from two to tiventy acres in extent, 
the whole country is one vast marsh, impracticable to drain, or land utterly worth-: 
less for agricultural purposes. It is not stated that the land is rendered worthless. 
‘by reason of its wet condition. The State refers to the report of Mr. Frank J*lynt, 
which report is fully set. forth in 19 L. D., 251. : 

_ The field-notes of survey of the. dowmahine bordering on the “Everglades,” the: 
lines of which surveys. form the principal meanders mentioned in said list No. 87,.: 
show the lines to have been run through swamps or marshes for almost its entire 
length. Itis the opinion of this office that the public land surveys were extended : 
into the ‘ Everglades” as far as was practicable and, in many instances, the border 
townships were found to be almost entirely. swamp- land. 


In Newman’s affidavit he states, that as engineer in charge of a party 
of twenty persons, he traveled across the peninsula of Florida from 
Fort Myers to the place marked on maps as Fort Shackleford, and. 
thence in a southeasterly direction across the “Everglades” to Miamt. 
on Biscayne Bay; “that he does not think or believe that along the’ 
route from a point ten miles southeast of Fort Myers to a point four 
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miles west of Miami one single tract of forty acres of land can be found 
fit for cultivation without artificial drainage.” 

The affidavit of Charles F, Hopkins shows that in November, 1883, 
he was the engineer of an expedition through the “ Everglades;” that 
the expedition entered Lake Okeechobee and proceeded due south from 
the southern extremity of the lake for nearly eighty miles, and then 
defected to the ‘*W.S. W.” to the head of Shark River, and proceeded 
down that river to its mouth. The party traveled in small boats, 
*‘pnaddling, pushing and dragging them alternately ennoue the shal- 

dow water and saw-grass.”. He further states: 


{I took soundings, with an iron rod, eight feet long, throngh the mud and muck, 
occasionally, for about sixty-five miles; after which the rock ad out on the 
surface. 

At a distance of fifteen miles we found rock at a depth of eight and one- half feeb, 
and afterwards at varying depths of from three to five feet for a total distance from 
the lake of sixty miles. The muck throughout this distauce appeared very rich. 
The rock kept rising nearer the surface, until in the vicinity of the head of Shark 
river it cropped out on the surface. | 
- There are severai streams with a slow current running southerly out of Okeechobee, 
which are about ten feet deep, and about one hundred and fifty feet wide at the 
mouth, gradually growing smaller, until at theend of two or three miles they spread 
out over the country. 

These streams run through a custard apple swamp. We then encountered a plain 
with a stunted growth of Myrtle and “ yama” grass, with water about a foot deep, 
_at that time, which was at the end ofa dry season. We continued through this for 
a few miles and then entered thick and tall saw-grass. 

This saw-grass extended almost uninterruptedly for about forty or fifty miles, and 
then broke up into small Saw-gTass islands separated by small channels and bayous 
of water, 

When we arrived 3 in the vicinity of the head of Shark river, these islands changed 
into innumerable small hammock islands, mixed with the saw-grass islands, and 
strange enough all arranged in rows extending S. S. E., so one could stand and look 
down between the rows, as far as the eye could see. | 

These hammocks vary in size from one to twenty-five acres, and a few of them are 
above ordinary over-flow. The soil of these islands is rich. 

Not over ene in one hundred of these islands are susceptible of cultivatiou, in their 
present state, as they are overflowed during the rainy season, and moreover are 
‘inaccessible until the surroundiug marsh is drained. | 

The country for about sixty miles south of Okeechobee is susceptible of drainage, 
being elevated at Okeechobee twenty-two feet above the sea, and gradually declining 
to the sea level. South of this limit the rock crops out at the surface, and, except 
the islands before mentioned, the land is worthless even if drained. 

Drainage would be impracticable here as the gulf waters back up so as to destroy 
the fall. 

The country in its Gresent condition is a vast marsh covered with water at all sea- 
sons and for forty miles south of Okeechobee is devoid of sae animal life, even to birds 
and alligators, on the line we traversed. 

Our expedition passed down the median line of the State, which is the suiiniit or 
water-shed line. On each side of us, four or five miles away, the water was deeper, 
in the saw-grass being from two to fives feet deep; and for the first fifty miles after 
_ passing the custard apples there was no land in sight, the waving saw-grass extend- 
ing as far as the eye could see in all directions, Bacept on the west. A hazy outline 
of the land could be seen in that direction. 
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Shark river is about four and one-half to five feet deep and about two hundred 
and fifty feet wide, with rock bottom. Water very clear; acre of water at mouth 
twelve feet; mud bottom. 

“The cruise occupied twenty-eight days from Lake Okeechobee to the gulf; during 
which time we slept in boats every night, there being no dry land to camp on. By 
meridian altitude of the sun (using artificial horizon), I find the extreme south end | 
| of Lake Okeechobee to be in latitude 26° 41’ 19” south. | | 


The judgment of your office, that the swamp land grant “ takes pre- 
—cedence in the case of unsurveyed lands,” is not concurred i in, for. reasons 
that will hereinafter be given. 

Section 1 of the act of March 3, 1845 (5 Stat., 788), provides: 


That in consideration of the concessions made by the State of Florida in respect 
to the public lands, there be granted to the said State eight entire sections of land 
for the purpose of fixing their seat of government; also, section number sixteen in 
- every township, or other lands equivalent thereto. for the use of the inhabitants of 
such township, for the support of public schools, 5 


This act was passed over five years before the swamp ind act, and 
was based upon express concessions made by the State teas 
the public lands, and in its nature rests in a solemn compact, which the 
government of the United States should maintain, sacredly keep and 
carry out on its part. It is clear that Congress intended by this act to 
invest the State with title to every sixteenth section of land in that 
State that had not been disposed of, just as soon as such sections 
should be identified by proper surveys of the publiclands. Whenever 
such sections shall be identified, the title thereto will pass to the State —- 
under the granting act; no patent will be necessary. Warren ef al. 
v. State of Colorado, 14 L. D., 681; McCreery v. Haskell, 119 U. 5., 
327-331. 

_ These views find supports in the decisions of the su preme court of the 
United States, as well as those of this Department. 
In Cooper v. Roberts, 18 How., 173, it was said: 


We agree that until the survey of the township and the deeteasting of the snecitic 
section, the right of the State rests in compact—binding, it is true, the public faith, 
and dependent for execution upon the political authorities. Courts of justice have 
no authority to mark out and define the land which shall be subject to the grant. 
But when the political authorities have performed this duty, the compact has an 
object, upon which it can attach, and if there is no se impediment the title of the 
‘State becomes a legal title. 


See also Heydenfeldt v. Daney Gold and Silver Mining Company, 93 
U.S., 634. 

In Beecher v. Wetherby, 95 U. S., 517, in speaking of the school | 
saat to the State of Wisconsin, it is said, p. 523: | | 


It was, therefore, an unalterable condition of the samcanien obligatory upou the 
United States, that section sixteen (16) in every township of the public lands in 
the State, which had not been sold or otherwise disposed of, should be granted - 
to the State for the use of schools. It matters not whether the words of the com- | 
pact be considered as merely promissory on the part of the United States, and 
constituting only a pledge of a grant in the future, or as operating to transfer the 
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title to the State upon her acceptance of the propositions as soon as the sections 
could be afterwards identified by the public surveys. In either ease, the lands 
which might be embraced within those sections were appropriated to the State. 
They were withdrawn from other disposition, and set apart from the public domain, 
so that no subsequent law. authorizing @ sale.of it could be construed to embrace 
them, although they were not spécially excepted. All that afterwards remained 
for the United States to do with respect to them, and all that could be legally done 
under the compact, was to identify the sections by appropriate surveys; or, if any 
further assurance of title was required, to provide for the execution of proper instru- 
ments to transfer the naked fee, or to adopt such further legislation as would 
accomplish that result. They could not be diverted from. their aEPECnage to 
the State, 


On November 20, 1355, Secretary McClelland held that the swamp 
erant of September 28, 1850, did not embrace Jands in Illinois which | 
were included in the railroad grant of September 20, 1850. See 1 
Lester, 521-523. 

Secretary Schurz declined to recall his opinion in a Similar.case ren- 
dered on May 2, 1878. See Copp’s Public Land Laws, 1071. 

In State of Biss se1DD) 10 L.D., 398, Secretary Noble held (syl- 
labus): | | | 


Swamp. lands, included within the alternate sections reser rved to the United States 
from the grant to the State for railroad purposes, did not pass under the eucearen 
act of September 28, 1850. 

In State of Ohio (on review), 10 L. D., 394, ea Noble held | 
(syllabus) : . | 

The swamp lands, included within the slbernute sections reserved to the United 
States from the grant to the State for canal purposes, did not pass under the subse- 
quent grant of swamp lands, and no indemnity call be allowed therefor. 

It does not. follow that because a survey of the “«Byerglades ” ” is 
impracticable, that the State should be deprived of its rights under 
its school grant. The «“ Biverglades ” of Florida present conditions that. 
are exceptional in character, inasmuch as it would seem that the body 
embraced therein can not now be surveyed in such a manner as to mark 
out and specificall y define the township and section lines. It is pos- 
_ sible, however, that such survey may hereafter be made, and under the 
circumstances, and for the reasons hereinbefore given, it is deemed 
proper that the State’s rights under its school grant should be pre- | 
served to it. . It is accordingly held that a patent may issue to the 
State of Florida for the ‘‘lHverglades” under the swamp land act, sub- 
ject to the right of the State- under its school grant, for. the land 
embraced in the swamp list No. 87, a8 approved by me. With this 
modification, said list is approved, and you are directed ns issue a 
patent accordingly. 

- The views of the Commissioner of dian Affairs respecting the rl ights 
of any Indians COCHDyNE the lands in question are concurred i) 


KR 
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PRE-EMPTION—FINAL PROOF—PAYMENT. 
ODETT v. DAVIS, 


The submission of pre-emption final proof, without payment of the purchase price of 
the land as required by law, will not protect the pre-emptor as against an inter- 
vening adverse claim. 


Secretary y Francis to the Commissioner of the Geneai Land Office, Feb- 
(I. O. L.) —  wuary 13, 1897. © (W. M. W.) 


~ The case of Frank Odett v. John C. Davis has been considered on 
the appeal of the former. from your office decision of August 24, 1895, 
holding for cancellation said Odett’s pre-emption declaratory statement 
for the W. 4 of the NW. i, the NE. 4 of the NW. 4, and the NW. 4 of 
the SW. 4 of Sec. 33, T. 30 N., R. It ue California, land 
district. | 

The record shows that on N ovember 1, 1888, Odett filed his pre- 
emption declaratory statement covering the land in question. On 
September 11, 1891, he submitted final -proof in support of his claim, 
but did not pay or tender the purchase money for said land. 

Qn August 7, 1893, John ©, Davis made homestead entry for said 
Jand., | 

On August 15, 1893, Odett appeared at the eal and office, and offer ed 
to pay the government price for said land and asked that final receipt 
be issued. to him therefor. This the register and receiver refused todo. 
There is nothin g in record to show upon what grounds this rerusal 

was based. 

It appears from the decision of the register and receiver in the case 
that vpon : , 
affidavit filed by said Odett citation was issued to said Davis to show cause why his 
said homestead entry should not be canceled. Hearing was set for October 12, 1893. 

The case was coutirned until December 22, 1898, When it was sub- 
mitted on an agreed statement of facts. 

On April 10, 1895, the register and receiver rendered their opinion,. 
in which they held that Odett’s pre-emption filing should be held intact, 
ancl that Davis’s homestead entry should be canceled without prejudice 
to his right to make another homestead en try. 

Davis appealed, 

On August 24, 1895, your office reversed the judgment of the local 
officers, and held Odeti’s filing for cancellation. 

Odett appeals. 

- His specifications of error are as follows: , 
1. In holding that the record herein “fails to disclose any reason for 
giving him (plaintiff) a hearing, or in any way recog mizing his claim to 
said land.” 

2. In holding that «failure to make proof and payment (on a pre- 
emption claim) aS provided by law entails a forfeiture of all rights in 
the presence of an adverse claim.” 
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3. In holding that the “intervention of the Davis entry while Odett 
‘was in default obliterated the latter’s claim.” 

4, In holding the plaintif’s declaratory statement filing OF cancella- 
tion. 

5. In holding Davis’s homestead entry intact, 

The case was submitted to the register and receiver upon an agreed 
statement of facts, on which it was decided by them and by your office. 
Said agreed statement of facts recites the record showing Odett’s pre- 
emption filing, his final proof, failure to tender or pay the purchase 
money at the time of proof, Davis’s entry, and thereafter Odett’s offer 
to pay for the land, as hereinbefore set out. In addition to these mat- 
ters, the agreed statement shows that Odett is a laboring man, depend- 
ent upon his labor for a living; that at the time he made final proof 
he did not have the money to pay for the land, but it was his bona fide 
intention to secure the money to pay for the land as soon as he could; 
that on August 14, 1893, he borrowed the required amount of money to 
pay for said land, and on the 15th day of said month he offered to make 
payment for the land embraced in his pre-emption filing; that at the time © 
Davis made his homestead entry of the tract Odett had on said land “a 
good substantial house, fence inclosing about three or fonr acres, and 
Said garden.” Said statement contains many other facts that can have 
no bearing on.the questions to be determined. 

Counsel tor appellant calls attention to Hugh Taylor, 9 L. D. , 305, 
and. contends that it sustains his allegations of error. — 

_ That case involved the right of a pre-einptor, after the ee life 
of his filing had expired, and while proceedings under his final proof 
Were pending, to transmute his filing under section 2289 of the Revised 
Statutes. His application to transmute was in its nature and effect a 
pending application to make homestead entry of the tract in question. 
It follows that the case at bar does not come within the rule announced 
in the Hugh Taylor case. - 

Referring to Odett’s failure to ais’ payment for aie fans in been; : 
your office held that: | 

While this delinquency would not necessarily defeat his right to make entry, in 
the absence of an adverse Claim, it did, from the moment his delinquency began, 
render the Jand subject to entry by any other qualified applicant. In other words, 
failure to make proof and payment, as prescribed by law, entails a forfeiture of all 
rights in the presence of an adverse claim. 

This holding is concurred in. 

The judgment of your office appealed from is accordingly affirmed. 

On the 17th of January, 1896, counsel for Odett filed what he calls 
‘‘ Petition for Rehearing,” in which he recites that the claims of each of 
the parties have been under investigation by a special agent, who has 
reported against them. He also charges that Davis has abandoned 
the land in question, and asks that another hearing be ordered. Said 
petition does not allege newly discovered evidence, but simply relates 
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to matters of fact arising since the trial which might be the basis of a 
contest, if the entry were in such a condition that it roNoUne be subject 
to contest under the law. 

If the alleged government proceedings shall be discontinued or ter- 
minated without canceling Davis’s entry thereafter, I see no reason why 
Odett may not, if he desires to do so, contest Davis’s entry on any’ 
grounds sufficient to warrant a cancellation thereof. If said proceed- 
ings result in canceling Davis’s entry, the land will be subject to entry 
by the first legal applicant. If Odett is qualified, and desires to enter 
it, and makes the first application after it shall become sunyece to entry, 
aac is nothing to hinder him from doing so. 

The petition is dismissed. 


HOMESTEAD ENTRY—ALIENATION—COMPROMISE. 


MEAL %, DONAHUR. 


An agreement to convey part of the land covered by a homestead entry after final 
proof, with possession given under such contract, calls for cancellation of the 
entry, although the agreement may have been made in the compromise of a prior. 
contest against the entry in question. 


Secretary Francis to the Commissioner of the General Land Office, Feb- 
(I. H. L,) ruary 13, 1897. (Ei. B., Jr.) 


Alfred H. Meal appeals from your office decision of December 9, 1895, 
in his case against John J. Donahue, involving lots 1 and 2 and the 
S.4 of the NE. 4 of section 5, T.17 N., R.2 W., Guthrie, Oklahoma, 
land district, for which the latter ide: his homestead entry April 27, 
1889, and final proof April 9, 1895. 

On May 3, 1895, Meal filed. a protest against Donahue’s entry alleg- 
ing that the same was fraudulent for the reason that about May, 1891, 
Donahue had sold to one John T. Phillips thirty-four acres of the land 
embraced therein, and thereafter held the land fraudulently for the pur- 
pose of acquiring title thereto in order ‘‘ that he might convey title to 
a portion thereof to said John T. Phillips under his contract of sale”; - 
and further, that the said John J. Donahue fraudulently attempted to 
convey title to said land to his sister-in-law, Mrs. Temple, immediately 
after making final proof thereon: wherefore Meal prays that a hearing 
be ordered “to determine the truth of the allegations herein”; and that 
the entry be canceled and he be awarded the preference right to enter 
the land. 

These charges are supported by Meal’s affidavit and the affidavit of 
said Phillips. The latter swears that for some time prior to about May, 
1891, he had a contest pending against Donahue’s entry affecting— 
the E, a of the NE. 1 of said section 5; that about May 1891, he withdrew his said — 
contest against said homestead entry in consideration that the said John J. Donahue 
should prove said land up, and acquire title thereto from the government of the 
United States, and thereafter should deed to this affiant thirty four acres off the east 
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‘side of said NE. + of said section 5; that at said time last mentioned, the said John 
J. Donahue, entered into an agreement with this affiant by which said Donahue 
agreed to acquire title to said land, and thereafter as soon as title was so acquired by 
him, make a good and sufficient deed to this affiant to the thirty four acres above set 
forth; that said Donahue also agreed that this affiant might have the use of said 
thivty: four acres from the time said agreement was entered into free of charge, and 
that this affiant might have and own all improvements of whatever kind and char- 
acter affiant could place upon said thirty fonr acres; that in pursuance of said agree- 
ment and in consideration of the withdrawal by affiant of his contest above referred 
to, this affiant went into possession of said thirty four acres, and has continued in: 
said possession up to the present time; that in pursuance of said agreement and 
promise so entered into by said John J. Donahue, this affiant proceeded to plant and 
raise upon said thirty four acres of land an orchard and vineyard consisting of about 
three hundred fruit trees and about two hundred grape vines, and that affiant also 
planted and has continuously cared for about fifty ornamental and forest trees and 
other shrubbery on said thirty four acres on and abont a building site selected and 
_ enclosed as such by affiant and his family; .... that said Donahue continued 

to re-affirm said agreement as to said thirty four acres until after he had made final 
proof upon his said homestead entry, which was done on April 9th, 1895, but that 
since about the 15th of April 1895, said Donahue has refused to comply with the 
said agreement and has refused to make a deed to said thirty four acres to this affiant; 
but that said Donahue did on the —— day of April 1895, make a deed of said land 
together with the balance of his said homestead entr y to Mrs. Trimble, a sister-in-. 
law of said Donahue, and that his said sister-in‘law has as affiant is informed and 
believes, mortgaged said land for the sum of $700.00. 


In said decision upon consideration of this protest your office held | 
(1) that a conveyance of the land by Donahue after final proof would 
hot be sufficient ground for contest; and (2) that— | 
The contract between Donahue and Phillips pursuant to which the contest was 
dismissed, was in the nature of a compromise, and was not, therefore, such an illegal 
agreement as would justify the cancellation of Donahne’s entry. | : 
_A hearing was therefore denied and the protest dismissed. Meal 
thereupon prosecutes this appeal, contending that your office erred in’ 
its holdings and action adverse to him as above stated. | 
It is well settled that after due final proof and entry a homesteader, 
having then acquired the equitable title to the land entered, may con- 
tract to convey, or may at once convey the same without infracting any 
provision of the homestead law. A conveyance at such time is not per 
se evidence of bad faith on the part of the entryman. Your decision 
as to the alleged conveyance to Mrs. Trimble is therefore correct. 
With the alleged fraud of Donahue against Phillips in connection with 
that conveyance the land department is not concerned. That is a mat- 
ter between themselves. 

I do not concur, however, in the conclusion of your office that such a 
contract as is alleged to have been entered into between Donahue and 
Phillips is in the nature of a compromise such as to be permissible 
under the homestead law, and therefore not an illegal agreement. As_ 
a means of ending vexatious litigation, compromises between claimants. 
to public land may properly be and generally are favored by the land. 
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deparhwenk but to be favored they must, as an essential sendin pre- 
cedent, be within the law, and not involve and require aS a necessary 
Sequence, or as part of the contract on’ which they are founded, the. 
violation of law. The government is to a certain extent a party to 
every valid compromise between adverse claimants to public land; or, to 
state the proposition in another form, no such compromise can be effected 
without the knowledge and consent or subsequent ratification and 
approval of the United States. The alleged contract, or compromise, 
whereby the contest between Phillips and Donahue was brought to an 
end, could not have received the consent, and cannot now receive the 
approval, of the United States speaking through this Department; for 
such a contract or compromise would involve a violation of law on the 
part of said Donahue, then an entryman, and one of the parties 
thereto. 

— It was said by the Depareuisne in the recent case of Walker v. Clay- 
ton (24 I. D., 79), wherein Clayton, prior to final proof, had made a 
contract with one May to convey to the latter his (Clayton’s) homestead— 


In his homestead affidavit he had sworn that the entry was made for his exclusive 
benefit and not directly or indirectly for the benefit or use of any other person or 
persons whatsoever, and he knew that in his final affidavit he would be required to 
make oath, subject to an exception not here in point, that he had not alienated any 
part of the land (Sections 2290 and 2291, Revised Statutes). It was evideutly 
implied, if not expressed, in his contract with the United States, that he would 
continue to hoid, reside upon and cultivate the laud for his exclusive use and benefit 
unti] the time should arrive, when, after the submission of final proof as required — 
by law, he had earned his right to receive patent therefor. 

It is no adequate defence that May could not enforce specific performance of the 
contract. Clayton might, of his own volition, have carried it out, and it is this mis- 
chief that the statute is designed to remedy (Molinari v. Scolari, 15 L. D., 201). 

In the case of Tagg v. Jensen (16 L. D., 113), it was laid down as the settled 
* construction of the pre-emption law selnuive to alienation ‘‘that any agreement to 
convey any part of an entry or claim to another made prior to fiual proof will | 
defeat the claim.” While the language of the pre-emption law was more explicit 
than that of the homestead law as it stood at the date of this entry, the spirit and 
intent of éach on the point at issue was the same; and section 2290 of the Revised 
Statutes, as amended by the act of March 3, 1891 (26 Stat., 1095), was made to con- 
form substantially to the language of the former. See in ae connetice Bashford v, 
Clark et al. (22 L. D. , 828). 7 | 


The Department directed the cancellation of Cl ayton’s entry because 

of the unlawful contract made by him, although no conveyance was 
ever made in pursuance thereof, nor any possession of the land, appar- 
ently, ever given. In this case not only is a similar contract alleged, 
but it is also charged that possession was given Phillips thereunder 
and continued by him up to the date of this protest. - 
. Meal’s allegations as to this contract and its partial execution by 
Donahue, are amply sufficient to require that a hearing be ordered in 
the premises. The decision of your office upon this point is reversed and. 
you are directed to order a hearing, in accordance with the foregoing. 
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HOMESTEAD CONTEST—PRIORITY OF SETTLEMENT. | 
BEHAR v. SWEET. 


The general rule that a settler claiming priority over one having an entry of record 
must establish his claim. by a preponderance of the evidence, may beso far 
departed from, in a special case, as to reach an equitable conclusion, where, on 
the facts shown, justice and equity require a division of the land between the 
parties. 


Secretary prance to the Commissioner of the General Land sie Feb- 
(I. H. L.) | o ruary 18, 1897, | (A. Hi.) 


On July 25, 1896, your office transmitted-a motion filed by Sweet for 
review of departmental decision rendered in the above entitled cause 
on June 9,1896. The land involved i is the NW. 4 of Sec. 23, Tp. 26 N., 
R.1 W. , Parry, Oklahoma. — | | 
- This motion being entertained, on August 25, 1896, you were directed 
to notify Sweet that to insure consideration by the Department, he will 
be required to serve a copy of the motion upon the opposing party, and 
return evidence of such service within thirty days, that then each party 
would be allowed to file briefs in accordance with Rule 114 of Practice. 

On October 10, 1896, your office retransmitted the papers, with evi- 
dence of service and briefs of counsel. | | 

The matter is now before the Department for examination. 

The facts in the case are as follows: The land is divided by a creek, 
running from the northwest corner southeasterly. About one-third of 
the land lies north of this creek, and the timber along the creek 
obstructs the view from either side. Behar settled on the north side 
of the creek, and Sweet on the south side.. A conclusion drawn from 
the evidence is that each settled at the same time, on September 16, 
1893, and neither knew the other was there, each having traveled about 
the same distance going to the land. Each man has built a house and 
improved the land. Over two years ago, when the hearing was had, 
Behar had twenty-one acres broken, fourteen of which were in wheat, 
had built two houses, kitchen, stable, chicken house, dug a well. set 
out fruit trees, and had forty or fifty acres feuced. One month after 
Behar settled ou-the land a child was born to him. Sweet’s improve- 
ments consisted of a house, twenty-five acres fenced, hen house, hog 
pen, and twenty-five or thirty acres planted to crops. Hach man has a _ 
family, and has been a continuous resident upon the land since his set- 
tlement, more than three years ago. - 

When Behar settled upon the land, his wife was sick, and there was” 
urgent necessity for a habitation for her to dwell in. He appears 
therefore to have devoted himself to the improvement of the claim, 
and did not apply to make entry until November 7, 1893, which, | 
however, was within time under the homestead law. Sweet, however, - 
not having a sick wife, for whom improvements were necessary, went 
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to. the local. office and made entry on September 25, 1893, which was 
sixteen days before the birth of Behar’s child. 

It is contended by attorneys for Sweet that Sweet should ee: an. 

advantage by reason of haying made this entry before Behar, in that 
the burden of proof should be placed upon Behar to show that he was 
_ the prior settler. . 
‘The local officers found in favor of Behiae: but your office and the. 
Department agreed in finding that it was Gepoesible to determine that 
either Sweet or Behar had the superior claim, or that either had settled _ 
_ prior to the other, and that, owing to a line of woods which divided the - 
tract of land in controversy, each settled unknown to the other. 
_ Each man had made valuable improvements, and had continuously 
resided. upon the land, with his family, from date of settlement, and the 
Department deemed it unjust to do other than divide the land between 
the parties. 

While the ruling that a settler alatminiee prior pettlonent- over one 
having an entry of record must establish his claim by a preponderance . 
_of evidenve, will be adhered to in most cases, the Department will, where 
justice and equity require it, and great hardship would result were the 
rule applied, depart so far from the rule as to reach an equitable decision 
in the case. If the rule were applied in the case under consideration, 

it would be depriving Behar of his land and improvements, because he 
remained on the land, building a habitation for his sick wife, to whom . 
avchild was born onthe land twenty-five days after his settlement. . 

 Deeming that it would be a great hardship to Behar to disturb the 
decision in the case under consideration, rendered June 9, 1896, the — 
same will stand. | 

The motion is denied. 


PRICE OF LAND—INDEMNITY LIMITS—REPAYMENT. 
| THomAS FOsTEr. : 


Lands falling within the indemnity limits of a railroad are not raised to the double 


Minimum price. — 
There is no statutory authority for the return of a double Minimum excess in fees | 


and commissions erroneously required on a homestead entry of Jands in fact 
Single minimum, where such money has been covered into the United States 
Treasury. 


Secretary Francis to the Commisstoner of the General Land Office Feb- 
eee) |  ruary 18, 1897. e (J.D. 


On February 8, 1889, Thomas Foster made homestead etry No. 6479 | 

of the SW. 4 of RecuGn 14, T. 27 N., R. 32 B., W. M., Spokane Falls 
land district,  Wosiineton He was ed ed io pay aidedid pay to the © 
receiver the sum of twenty-two dollars for fees and commissions, the 
land being rated at double minimum -price, On November 20, 1895, 
Foster filed an application for the repayment of six dollars, alleging | 


160 DECISIONS. RELATING TO THE PUBLIC LANDS. 


that the land was ‘“‘minimum priced land, upon which the fees. and 
commissions payable when application for homestead entry is made” 
could lawfully amount to only sixteen dollars. | | 

On December 3, 1895, your office rejected the application, saying, 
that the records of this (your) office show that said land is within the limits of the 
grant to the Northern Pacific Railroad Company, branch line.. Hence the land is 
double minimum Jand (Section 2357 R. S.), and the fees and commissions collected 
on said homestead entry, $22.00, was the proper amount. 

rom said decision Ioster has appealed to this Department, respect- 
fully traversing the fact found by your office as aforesaid. 

A re-examination of the records of your office shows, that the quar- 
ter section of land aforesaid lies within the indemnity limits of the 
grant to the Northern Pacific Company for its main line, and does not | 
lie within the granted limits for the branch line. | 

The act of July 2, 1864, incorporating the Northern Pacific Railroad 
Company (See section 6 on page 369 of 13 Statutes), and section 2357 
_ of the Revised Statutes referred to in your office decision, do not extend 
the double minimum price to lands lying within indemnity limits. 
Only reserved alternate sections lying within the limits granted by act 
of Congress, are required to be sold for not less than two dollars and 
fifty cents per acre (19 L. D., 381). . 

According to the list of fees and commissions published on page 34 
of the General Circular of October 30, 1895, it seems that Foster paid. 
six dollars too much. 

- Therefore the reason assigned by your office for HeJeCUe rosters 
apollo 18 erroneous. 

But the relief desired by Mr. Foster cannot be granted, because the 
six dollars which he overpaid on February 8, 1889, and demanded back 
on November 20, 1895, were in due course of business covered into the 
treasury; and there is no statute which authorizes your office or this 
Department to take it out. The Constitution provides that: “No 
money shaj| be drawn from the Treasury, but i In consequence of appro- 
priations made by law.” 

’ For this reason, your oflice decision rejecting the application is her eby 
ae , 


OKLAHOMA LANDS—SETTLEMENT—RESERVATION FOR HIGHWAY. 
HARDING v. Moss. 


| A settlement on land reserved for a public highway, along a section line, as provided 
under section 23, act of May 2, 1890, prior to the actual location and use of such 
highway, is valid and extends to the adjacent quarter section on Se settle- 
ment is intended to be made, Sige a waar 4 

Secretary Francis to the Commissioner of the General Land Office, Feb- 

(,H.L.) -- | ruary 13, 1897. _ (CG. J. W.) | 


- On September 20, 1893,. Albert W. Moss made homestead entry No. 
3839, for SW. 4 Sec. 10, T. 26 R. 2 H., Perry land district, Oklahoma. 
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On October 26, 1893, Harding filed his affidavit of contest aeenEt 
said entry alleen g@ prior settlement. 

The hearing was set for October 26, 1894, 

On motion of Harding the case was continued to J anuary 2, 1895. 
On January 2, 1895, Harding made application to take the depositions 
of absent witnesses and the case was continued to March 11,1895. On 
March 11, 1895, Harding asked for a further continuance of thirty days 
on account of absent witnesses which was denied, but he was allowed 
another day, to wit: until 12th of March to get his witnesses. . 

On March 12, 1895, the hearing was had, both parties being present | 
and represented by counsel. On March 15, 1895, the local officers ren- 
dered their decision in which they found that Moss was the prior settler, 
and recommended the dismissal of the contest. Harding appealed, and 
on October 24, 1895, your office considered the case and rendered an 
opinion, in which it was, in substance, found that the evidence left the 
fact in doubt as to which was the prior settler, and directed a division 
of the land between them in such way as to leave each in possession 
of the half upon which his improvements had been placed. . From this 
decision both Moss and Harding have appealed, each alleging, in sub- 
stance, the same errors of law, and each alleging that it was error not. 
to have found him to have been the prior settler. Harding alleges two 
errors of Jaw not covered by the allegations of Moss. | 


1. That it was error to deny his motion for continuance. 

2. That it was error to hold that a settlement upon the four rods reserved for a 
public highway around the section was a valid settlement. 

The land in controversy is a part of what is known as the Cherokee 
Outlet, and was opened to settlement on the 16th of September, 1893. _ 
Each of the parties claims to have made the race to, and settlement upon, 
the land on the day of the opening. The two distinct legal propositions 
submitted by Harding will be first considered, since, if he is correct in 
either, an examination of the other questions would be unnecessary. 

1st.. Was it error on the part of the local officers to deny the motion 
of Harding for further continuance? The record indicates that ample 
opportunity was offered Harding to prepare his case for trial, and there 
was no abuse of discretion on the part of the local aS m denying 
his last motion for continuance. 

As to the insistence, that a settlement upon that part of a quarter- 
- section reserved for a public highway along section lines, as provided 
by section 23, act of May 2, 1890 (26 Stat., 81), it must be held that 
before such hohwaes is actually located and in use, such settlement must 
be regarded as valid and extends to the quarter-section contiguous, 
upon which such settlement was intended to be made,. The highway 
provided for by the act isa mere easement, and does not prevent title 


to the entire quarter-section from passing to the pane ads to 


the easement. 
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Said section twenty-three is as follows: 


That there shall be reserved public highways four rods wide between each section 
of land in said territory, the section lines being the center of said highways; but 
no deduction shall be made, where cash payments are provided for, in the amount to 
be paid for each quarter-section of land by reason of such reservation, But if the 
said highway shall be vacated by any competent authority, the title to the respec- 
tive strips shall inure to the then owner of the tract of which it forms a part by the 
original survey. 


Where, as in this instance, the initial act of settlement performed by 
a settler is upon, or partially upon, the land thus reserved, it will never- 
theless be deemed settlement upon the quarter-section to which it apper- 
tains and is intended to be settled upon. Your office did not err in SO 
holding. | 

The remaining questions are—Ist, Was it error upon the part of your 
office to direct a division of the land between the two claimants; and 
2d. Was it error to make no ruling as to which one of the partied was: 
the prior settler. As to the first of these propositions it was held here, 
n the case of Sumner v. Roberts (23 L. D. » 201) — 


In case of a contest against an entry ou the ground of a prior settlement right; the 
burden of proof. is on the contestant to show that his settlement antedates both the 
entry and settlement of the contestee, and if he fails to thus apo see PHONY, He 
entry, must stand. | 

In a contest of such character, doubt as to the fact of priority, or a finding of 
simultaneous settlement, does not justify an arbitrary division of the land between 
the parties, or an award thereof to the highest bidder. 

Your office decision as to this proposition is without support either in 
law or the evidence, and must be held to be erroneous. The question 
remains is the evidence of such character as to admit of a specific find- 
ing of priority of settlement upon the part of one or the other of the 
parties, | An examination of the record is all that is necessary on this 
subj ect. The fact is not left either in doubt or uncertainty. The evi- 
dence unmistakably indicates that Moss reached the land and set his 
stake at least thirty minutes before Harding reached the tract. The 
local officers found Moss to have been the prior settler, and the record, 
amply supports that finding. In fact, it is not ‘seriously disputed by © 
contestant that Moss was first on the land, and the gravamen of his 
contention is that, when he reached it, he performed. no act of setile- 
ment for a long time thereafter; that sick as he did perform was in the 
public. highway, and that was erento abandoned. The record does 
not support this contention. _ Upon the contrary, it warrants the specific 
finding that Moss reached the land at least half an hour in advance 
of Harding, and staked it, setting a stake with his name over it and a 
handkerchief on it as a flag. This stake was still standing on the 23d 

of September, and presumably it remained undisturbed from the 16th 
. until that time. It was sufficient notice that the land was taken and 
claimed by Moss, and as an initial act of settlement it was followed 
within a reasonable time by permanent improvements of value and by 


DECISIONS RELATING TO THE PUBLIC LANDS. 163 


residence. The finding of the local officers on these questions was | 
proper. Your office decision is reversed, and the decision of the local 
officers affirmed. The bonvert is dinmigeed, and the entry of Moss held 
— Intact. 


RAILROAD GRANT—LANDS. EXCEPTED _SWAMP SELECTION. 


Dorn ”, HLLINGSON. 


The notation of a swamp land selection, appearing of record at the date a railroad 
grant beconies effective, will not operate to except the Jand covered thereby 
from the grant, where prior thereto the approval of such selection has been 
revoked, and the selection itself snperseded by subsequent lists. 


Secretary Francis to the Commissioner of the General Land Office, Feb- 
(I. H. ZL.) réery 13, 1897, . (EK. M. Rt.) 


This case involves the NE. 4 4 of the SW. 4+ and the NW. + of the 
SE. 4 of Sec. 18, T. 98 N., R. 10 W., Des Moines land district, Iowa. 

The record shows that these tracts are within the ten mile limits of | 
the grant to aid in the construction of the McGregor and Missouri 
River Railroad under the act of May 12, 1864 (13 Stat., 72), and on. 
June 19, 1879, were listed by the ‘Chicago, Milwaukee and St. Paul 
Railroad Gon ane: successors in interest to the above mentioned road. 

On June 4, 1883, your office rendered a decision rejecting said listing 
of these lands, holding that the tracts in controversy, having been. 
selected as swamp land on March 17, 1852, were by virtue of the act of 
March 3, 1857 (11 Stat., 251), confirmed to the State of Iowa. The. 
railroad company filed no appeal as to this decision, but thereafter, - 
to wit, on June 4, 1884, the said company filed an application for a 
rovounideration and revocation of that decision. 

On September 3, 1884, your office, acting upon this application denied 
it, and it was farther declared that the decision of Jiine 4, a, Was — 
final. 

The company attempted to appeal, which right 1 was denied them be 
your office, and thereafter an application was made for the issuance of 
a writ of certiorari, and on October 17, 1884, the Department refused | 
the issuance of the writ. In the decision refusing such issuance the 
Department’s action was based upon the laches of the petitioner and | 
_ the decision did not pass upon the merits of the case before your ollice, - 
it being said (L. & R. Press Copybook 109 » D- 427), mae 

-. Butif said decision is not well founded a review here of the rule therein adopted 
nust be reserved until such time as a case involving swamp selections comes regu: 
larly before the Department. 

Your office decision of September 10, 1895, states that the question 
at issue in those. proceedings (the decision of June 4, 1883, and those 
following) was the standing of what is known in your office as the 
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Sargent list”, being a list of certain swamp selections in the State of 
Towa which at one time had been approved by this Department, but 
subsequently such approval, upon the recommendation of your oftice, 
had been rescinded. 

It appears that the tracts in controversy remain upon your records 
as ‘selected as swamp March 17, 1852,” and the decision of your 
office now under consideration, for the purpose of clearing the record, 
‘“« directed that the selection be noted as canceled at this date.” . 

March 24, 1895, Elling H. Ellingson, the defendant-appellant, made 
homestead application and the local officers allowed the entry on a 
| waiver by the Secretary of the State of Iowa showing that the selection 
above referred to did not appear among the swamp selections of the 
county wherein these tracts are situated. 

July 5, 1895, the local officers transmitted the record in the applion: 
tion of David ‘Dera to make final proof-of his right to purchase the 
‘above described land under section five of the act of March 3, 1887 
(24 Stat., 557). | | 


The local officers took no action in the case, and in your office decision 


upon appeal you make the following finding of facts, Wace the record 
sustains: 


October 31, 1874, by deed (contract to sell) the McGregor & Missouri River R. R, 
Company Sonveved the land in controversy to David Dorn for $400. 

June 4, 1886, Dorn and wife, conveyed to Joseph M. Watts, for $3000; Watts, reer 
7, 1893, mortgaged (to secure the loan of $2500) to Charles L. Hutehinson, and 
subsequently: ; 

February 15, 1894, Joseph M. Watts and wife, conveyed the land by warranty deed 
to said Elling H. Ellingson for $2600, there being also au.additional eens, acres of 
_ adjoining land conveyed in same deed. 

In this last mentioned trade Hutchinson executed a release of his megane. Elling z- 
son (February 17, 1894) executing a mortgage to KE, A. Hamill to secure $1600, of the 
purchase price mentioned. By stipulation of adverse parties in this case it was 
agreed, that Ellingson, during February 1894, executed a mortgage, and delivered 

same to the First National Bank of Decorah, Towa, together with $1000 in money, for 
the benefit of Joseph M. Watts. Subsequently Ellingson made homestead entry for 
the land, as shown, and enjoined said bank from paying or delivering said money or — 
mortgage to Watts, and the bank still retains the same under said proceedings. 
In his pleading Ellingson claims settlement on the land March 24, 1894, nine months 
prior to Dorn’s present application to purchase. Also that he ( Ellingson) previously 
‘negotiated with Watts for the purchase of the land at the rate of $26.00 per acre. 
Ellingson found during the pendency of the trade with Watts that the title still 
_<¢yemained in the clonds with the swamp act, the R. R. act, and the U.S. Gov. reach- 
ing for it. Ellingson claims he proposed that Watts get a perfect title (matters 
‘zyemaining in sfatu quo in the meantime) ‘‘or get an adverse ruling from the U.S. 
Commissioner, or the proper State officers.” Ellingson urges that Dorn’s interfer- 
ences, by applying to purchase under Sec. 5, act March 8, 1887, is, under the circum- 
stances a questionable proceeding, and atisees that Dorn in his preliminary affidavit 
to purchase swore that no person had settled on the land subsequent to 1882, while | 
on cross examination he admitted he heard that Ellingson ‘had received a aoanes 
stead filing.” 


As has been set out, this case is before the Department upon the 
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application of Dorn to purehase under the fifth section of the act of 
Congress of March 3, 1887 (24 Stat., 557), which is as follows: 


That where any said company shall have sold to citizens of the United Stated or 
to persons who have declared their intention to become such citizens, as a partof its 
grant, lands not conveyed to or for the use of such company, said lands being the num- 
bered sections prescribed in the grant, and being coterminous with the constructed 
parts of said road, and where the lands so sold are for any reason excepted from 
the operation of the grant to said company, it shall be lawful for the bona fide pur- 
chaser thereof from said company to make payment to the United States for said 
lands at the ordinary Government price for like lands, and thereupon patents shall 
issue therefor to the said bona fide purchaser, his heirs or assigns: Provided, That 
all lands shall be excepted from the provisious of this section which at the date of 
such sales were in the bona fide occupation of adverse claimants under the pre- 
emption or homestead laws of the United States, and whose claims and occupation 
have not since been voluntarily abandoned, as to which excepted Iands the said pre- 
emption and homestead claimants shall be permitted to perfect their proofs and 
entries and receive patents therefor: Provided further, That this section shall not. 
apply to lands settled mpon snbsequent to the first day of December, eighteen hun- 
dred and eighty-two, by persons claiming to enter the same under the settlement 
laws of the United States, as to which lands the parties claiming the same as afore- 

said shall be entitled to prove up and enter as in other like cases. 


Counsel for the appellant argues in his well-considered brief that in 
order that one may be entitled to purchase, it must appear that be 
acted in gocd faith in so purchasing from the railroad company, and 
that in this case it cannot be said that he acted in good faith, inasmuch 
as itis claimed by counsel that an examination or review of the pro- 
ceeding had in reference to this tract discloses that the railroad com-. 
pany had, and could have had, no title in the tracts in controversy; 
the record showing that from 1852 up to the date of the decision 
appealed from this land appeared of record as selected as swamp. In 
this connection it is proper to state that unless the land was excepted 
from the grant to this railroad company, the right to purchase under 
the act supra does not exist. This brings up that question. _ 

On October 30, 1891, by letter ““K” your office decision was rendered 
upon the authority and effect of the “Sargent list”, hereinbefore 
referred to. From the facts therein set forth it appears that. this list. 
was filed in your office on March 17, 1852, by George B. Sargent, sur- 
veyor general. In filing said list the surveyor general did not state 
that the State of Iowa had determined through its proper ageuts: to. 
accept his field notes as a basis of adjustment, but subsequently, on 
March 21,1852, he so stated, but forwarded no agreement to this effect. 
And thereafter, by act of the State legislature, January 13, 1853, the 
swamp lands were granted to the various counties and provision was. 
made for survey and selection by county surveyors. So it appears that: 
if the agreement was entered into as reported by letter from Mr. Sar-. 
gent, this action upon the part of the legislature was a repudiation of it. 

Upon representation made to your office, on February 19, 1855, a 
communication was by your office addressed to the Department, asking: 
that the former approval of the “Sargent list” made by the Depart- 
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ment upon the recommendatiou of the Commissioner of the General 
Land Office, be revoked, and‘ thereafter, to wit, ou March 1, 1855, said 
approval was revoked. FPrior to this time other lists had been filed 
showing the swamp lands claimed by the State under the swamp act. 

Asa matter of history, it may be stated in this connection that about 
1700 tracts were included in the “Sargent list,” and the county sur- 
veyors under the authority of the act of the legislature, supra, selected 
about 1300 of these tracts, leaving 400 tracts. And in your office, for 
a period of nearly thirty years after the revocation of the approval of 
the “Sargent list”, it was treated as superseded by other lists filed. 
And your decision of October 30, 1891, supra, states that this view 
was acquiesced in by the State, it not having ever set forward the 
claim that the lands specified therein were confirmed to the State by 
the act of 1857, 


The tracts in controversy were included in the ‘Sargent list”, but - 


have not been enrolled in any subsequent list filed in the place of and 
superseding that list. It was under these facts that the then Commis- 
sioner of the General Land Office, on June 3, 1883, held that this list 
--was confirmed under the act of March 3, 1857 (11 Stat. , 251), And 
thereafter, as has been set out, the Department refused to disturb that 
decision on account of the laches of the Railroad Company. 

Was the land now in controversy excepted from the operation of the 
' grant to aid in the construction of the McGregor and Missouri River _ 
Railroad under the act of May 12, 1864 (13 Stat., 72)? 

At that time there existed upon the records of your office, opposite 
these tracts, ‘selected as swamp March 17, 1852;” this record being 
made on account of the “Sargent list.” The approval of that list had — 


been revoked. and. it. had been-superseded. by.others when.the grant ...... » 


was made. Under these facts itis clear that the land was not excepted 
from the operation of the grant by an invalid and repudiated selection. 
The clearing of the records in your office was a ministerial act, the 
failure to do which can in no wise affect the rights of the company. 

In the case of Anderson v, Northern Pacific Railroad Company et al. 
(7 L. D., 163) it was held (syllabus): 


The cancellation of anentry by the order of the Commissioner of the General Land 
Office takes effect as of the date when the decision is made, and the fact that such 
order was not noted on the records of the local office until after the definite location 
of the road, maoves) made prior thereto, would not operate to defeat the operation of 
the grant. 


So also in the case of Sioux City and Pacific Railroad Company v. 
Wrich (22 L. D., 515), in which it was held (syllabus): 


A school indemnity selection made prior to statutory authority therefor does not 
reserve the land covered thereby from the operation of a railroad grant. 

The Secretary of the Interior is charged with the adjustment of railroad grants, 
and should withhold from other disposition lands granted for such purposes, even 
though the grantee may fail to appeal from an erroneous adverse decision of the 
General Land Office. 


DECISIONS RELATING TO THE PUBLIC LANDS. | 167 


And also Knight v. United States (142 U. S., 191). | 
My conclusions are that there wag no existing claim at the date of 
the attachment of the railroad’s right to these tracts that could oper- 
ate to prevent the railroad company from acquiring title, and therefore 
that David Dorn, the defendant herein, is not entitled to purchase under 
the said section of the said act, but that the land involved passed to the 

railroad company. 

The purchasers from the company are amply protected by this 
decision. 

The decision puesnas from is accordingly ree 


TIMBER CUTTING—STATUTORY PROVISIONS. 


INSTRUCTIONS. 


In construing the provisions contained in the two acts of June 3, 1878, and the act of 
August 4, 1892, with respect to timber cutting, it must be held that the first of 
said acts of 1878 (20 Stat., 88), relates to all mineral lands of the United States, 
but to none of any other character, and permits the cutting of timber on such 

- lands for building, agricultural, mining, and other domestic purposes, but not 
for the purpose of sale or commerce, and that the second of said acts (20 Stat., 
89), as amended by the act of 1892, relates to all non-mineral lands of the United 
States, in all public land States, and prohibits the cutting of timber on such 
lands, except as therein otherwise provided. 


Secretary Francis to the Commissioner of the General Land Office, Feb- 
(I. H. L.) ruary 23, 1897. a (Ww. 0. P.) 


Tam in receipt of your communication of May 25, 1896, asking to be 
advised as to the proper construction of the acts of Gonsress of June 
3, 1878 (20 Stat., 88), June 3, 1878 (20 Stat., 89), and of August 4, 1892 
(27 Stat., 348), all of which contain provisions relating to the cutting 
of timber on the public lands. 

The act of June 3, 1878 (20 Stat., me) which may be designated as 
act No. 1, is entitled: 


An act authorizing the citizens of Colorado, Nevada, and the Territories to fell and 
remove timber on the public domain for mining and. domestic purposes— 


and. the first section reads as follows: ; 


That all citizens of the United States, and other persons, bona jide residents of the 
State of Colorado or Nevada, or either of the Territories of New Mexico, Arizona, 
Utah, Wyoming, Dakota, Idaho or Montana, and all other mineral districts of the _ 
United States, shall be, and are hereby, authorized and permitted to fell and remove, 
for building, agricultural, mining, or other domestic purposes, any timber or other 
trees growing or being on the public lands, said lands being mineral, and not sub- 
ject to entry under existing laws of the United States, except for mineral entry, in 
either of said States, Territories or districts of which such citizens or persons may 
be at the time bona fide residents, subject to such rules and regulations as the Secre- 
tary of the Interior may prescribe for the protection of the timber and of the under- 
growth growing upon such lands, and for other purposes: Provided, the provisions 
of this act shall not extend to railroad corporations. 
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The second section provides that the register and receiver of local 

Jand offices in whose district any mineral land may be situated shall 
ascertain from time to time whether any timber is being cut upon any 
such land, except for the purposes authorized by said act, and if so, to 
report the fact to the General Land Office, and section Gite provides 
penalties for the violation of the provisions of the act. 

The other act of Jane 3, 1878, which may be ii rs as act No. 2, 
is entitled: , 
An act for the sale of timber lands in the States of California, Oregon, Nevada, and 

in Washin gton Territory. 
The first section of this act authorizes the sale of public lands in “the 
States of California, Uregon and Nevada and in Washington Terri-— 


tory” which are valuable chiefly for timber and stone thereon, but _ 


‘unfit for cultivation; the second and third sections specify the mode of 
procedure in such cases, and section four prohibits the cuttin g of tim- 
ber on the public lands. It reads as follows: 


That after the passage of this act, it shall be unlawfal to cnt, or canse or procure 
to be cut, or wantonly destroy, any timber growing on any lands of the United 
States, in said States and Territory or remove, or cause to be removed, any timber 
from said lands, with intent to export or dispose of the same; and no owner, master 
or consignee of any vessel, or owner, director, or agent of any railroad, shall know- 
ingly transport the same, or any lumber manufactured therefrom; and any person 
violating the provisions of this section shall be guilty of a acierlemenniGk, and, on 
conviction, shall be fined for every such offense a sum not less than one hundred nor 
more than ove thousand dollars: Provided, That nothing herein contained shall pre- 
vent any miner or agriculturist from clearing his land in the ordinary working of. 
liis miuing claim, or preparing his farm for tillage, or from taking the timber neces- 
_ sary to support his improvements, or the taking of timber for the use of the United 
States; and the penalties herein provided shall not take effect until ninety days 
after ths passage of this act. 


The fifth section provides for relief from prosecutions under Sec. 2461 
of the Revised Statutes, and the sixth section repeals all acts or parts 
of acts inconsistent with the provisions of this act. 

The third act spoken of in your letter is that of August 4, 1892 (27 

Stat, 348), and is entitled: | 


An act to authorize the entry of lands chiefly valuable for building stone under - 


the placer mining laws. 


~The first section of this act provides for the entry of lands chiefly 
valuable for building stone under the provistons of the law in relation 
to placer mineral claims, and the second section, which relates. to the 
' subject now under consideration, reads as follows : 


That an act entitled “Au act for the sale of timber lands in the States of Cali- 
fornia, Oregon, Nevada, and Washington Territory” approved June third, eighteen 
hundred and seventy-écight, be, and the same is hereby, amended by striking out the 
words ‘‘ States of California, Oregon and Nevada, and Washington Territory” where 
the same occur in the second and third lines of said act, and insert in lieu thereof 
the words “ publiq land States,” the purpose of this act being to make said act of 
June third eighteen hundred and seventy-eight, applicable to all the public land 
neers: 
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The proper construction of the two acts of June 3, 1878, was consid- 
ered by the United States circuit court in the case of United States x. 
Smith (11 Fed. Rep., 487), particularly as to their operation within the 
‘State of Oregon. It was there held that act No. 2 was operative in 
that State to the exclusion of act No.1. It was said in. the course of 
that decision that the provision in act No. 2, making it unlawful to cut 
any timber on any public land in Oregon, except that. cut by a miner 
or agticulturist in the ordinary working or clearing of his mining 
claim or farm is inconsistent with and repugnant to the license to cut 
contained in act No.1; that both provisions could not be in full force 
in the same place. This decision was cited in the decision:in United 
States v, Benjamin (21 Fed. Rep., 285), and it was held that :the pro- — 
visions of the act (No. 1) authorizing the cutting of timber on the 
public lands was not applicable to California. 

These decisions were rendered on April 21,1882, and August 18, 1884, 
respectively. This Department on May 25, 1882, considered a number 
of cases of trespass in cutting timber on mineral lands in the Territory 
of Dakota, and gave certain instructions in the case of Frank P. Har- 
din et al. (1 L. D., 597). Secretary Teller then said: | 

The act of Congress approved June 3, 1878, entitled ‘‘An act authorizing the citi- 
zens of Colorado, Nevada, and the Territories, to fell and remove timber from the 
public domain for mining aud domestic purposes” clearly authorizes the cutting of 
timber on the mineral lands of the United States for domestic use. ..... 

It has been alleged that the act of June 3, 1878, does not apply to persons cutiing 
tiinber on the miner lands for sale, and that to enable any person to have the 
beuefit of that act, he must cut the timber for his personal use, and not for sale. 
Such a construction defeats the very intent of the act, which was to allow the settler 
on the mineral lands to have the benefit of the timber thereon growing for use 
within the Territory or State where it grew. 

The purpose and scope of the act were discussed at some length, and 
the conclusion reached is that expressed in the foregoing quotation. 
These views were incorporated in a circular upon said act issued by 
your offive June 30, 1882, and approved by this Department (1, D,, 
697), it being said: 

All citizens and bona fide residents of the States and Territories mentioned therein 


are authorized to fell and remove or to purchase from others who fell and remove, 
any timber growing or being upon the public mineral lands in said States or Terti- 


_ tories: Provided 


1. That the same is not for export from the State or Territory where cut. 

2, That no timber less than eight (8) iuches in diameter is cut or removed. 

3. Thatit is not wantouly wasted or destroyed. 

The attentiou of this Department was in that Same year gasciiecus 
directed to the apparent conflict in the provisions of said acts of June 
3, 1878, by a letter from your office requesting instructions in regard to 
the administration thereof. In departmental letter of August-7, 1882 
(1'L. D., 600), if was held in substance that the words “all other min- 
eral districts of the United States” appearing in act No. 1 brought 
within the provisions of said act not only the mineral lands in the States 
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and Territories named but also those in all mineral districts outside 
such States and Territories, it being specifically said that— 
all privileges granted to inhabitants of mineral districts of the States and Territories 


named in the act were eteniee to the inhabitants of such mineral districts of Cali- 
fornia. 


It was held that the two acts could apply in the same State upon the 
theory that act No.1 related to mineral lands and to that class of lands 
only. That this was recognized as the proper construction is further 
evidenced by a circular of October 12, 1882 (1 L. D., 695), wherein it 
was said that the cutting of mesquite on the public mineral Jands of 
the United States was allowable under the provisions of said act No.1, 
while the cutting of such trees upon non-mineral lands was prohibited. 
This holding seems to have been modified to a certain extent by later 
circulars. In the circular of al 1, 1886 (4 L. D., a it is =e in 
regard to act-No.1—. | 
' The act applies only to the States of Colorado-and- Nevada; -and: tothe Tertitovies 
of New Mexico, Arizona, Utah, Wyoming, Dakota, Idaho and Montana, and other 


inineral districts of the United States not specifically provided for, and does not 
apply to the States of California or Oregon nor to the Territory of Washington. 


That is act No. 1 was held to apply to mineral lands in all States and — 
Territories therein mentioned, also to all mineral districts outside of 
the States specifically named in act No. 2, but not to mineral lands in 
the States expressly named in act No, 2 i those in Nevada, which 
is named in both acts. 

Further on in this circular it is said: | 

4th. Timber felled or removed shall be strictly limited to building, spcicaitater. 
mining and other domestic purposes. 

All cutting of such timber for sale or commerce is forbidden. But for building, 
agricultural, mining and other domestic purposes each person authorized by the act 
may cut or remove for him or her own use, by himself or herself, or by his, her or 
their own personal agent or agents only. 

_ The two acts of 1878 having been passed upon ‘the same day should 
be treated as one act and so constene” if possible, as to give each pro- 
vision of each act effect. 

Act. No. 1 permits the cutting of timber for certain purposes upon 
_ mineral lands of the United States in the “States of Colorado or Neyada 
or either of the Territories of New Mexico, Arizona, Utah, Wyoming, 
Dakota, Idaho or Montana and all other mineral districts of the United 
States”; and act No. 2 prohibits the cutting of timber on any lands of 
the United States in “the public land states”, with the proviso, how- 
ever, that nothing therein contained shall prevent any miner or agri- 
culturist from clearing his land in the ordinary working of his mining 
claim or preparing his farm for tillage, or from ‘taking the timber ‘nec-- 
essary to support hisimprovements. This statement presents the appar- 
ently conflicting provisions of the two laws, the existence of which 
necessitates: construction. If the conclusion of the circuit courts, as 
announced in the decisions hereinbefore cited, that the two acts cannot — 
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operate in the same place, is to be accepted as correct, then it will be 
- neeessary to determine which of the two is to prevail. 

. This Department has held, however, that both acts apply in Nevada, 
and if this holding is to be adhered to, it would necessarily follow that 
both acts are to be held operative in the other public land states brought — 
within the provisions of act No. 2 by the amendatory act. This rule, so 
long followed in the administration of these laws, should not be changed, 
unless it is clearly erroneous. It has been the policy to regard the - 
mineral lands in a different light from other public lands of the United 
States, and:the result has been a. separate and distinct system of laws 
in relation to them. It was evidently this consideration that led to the 
-conelusion by the Department that the two acts might stand, and both 
have effect in the same State. This theory seems to be the only reason- 
— able one to explain the enactment of two laws upon the same day, which 
_ are apparently contradictory... This construction gives effect to both 
_ laws, allowing to each operation in its peculiar sphere, and should be 
adhered to if there be HOUnInS to show a contrary en upon the 
part of Congress. | 
_ The statement in instructions of August 7, 1882 (1 L. D., 600), in 

regard to act No. 2: 

By the express provision of section 2 the mineral lands in the broadest sense of 
that term are excluded from the provisions of said chapter 
is true because the primary object of that Jegislation was to provide for 
_ the sale of lands that were not mineral in character and were at the — 

same time unfit for agricultural purposes. It may be said the insertion 

of the provision in said act allowing the cutting of timber upon mining 
claims negatives the proposition that the general prohibition against 
’ cutting was not intended to apply to mineral lands. - There is some 
force in that statement, but the inference has not sufficient weight to 
overcome the other express statements. 

In the instructions issued under act 3 No. 1 June 30, 1882, it was held 
that timber might be cut from mineral lands for sale to citizens and 
bona fide residents of the States and Territories named in said act. In 
_ the instructions of May 7, 1886 (4 L. D., 521), the cutting of timber for 
sale or commerce was forbidden, but in those of August 5, 1886 (5 L. 
D., 129), the right to cut timber for sale was recognized. I cannot 
agree with this latter position. The express provision is that timber 
may be cut “for building, agricultural, mining or other domestic pur- 
poses.” If it had been intended to make the timber on the public lands 
an article of trade and commerce there should have been inserted 
therein such a provision as ‘or for sale to bona fide residents for such 
purposes.” 

The license given under this provision is in derogation of the rights 
of the public and must therefore be strictly construed and limited to 
the cases clearly and unequivocally specified in the act. The words 
used do not include a license to cut timber for the purpose of sale, and 
such a license cannot properly be included by implication. | 
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The proper construction of these laws would seem to be, No. 1 relates 
to all mineral lands of the United States, but to none of any other 
character, and permits the cutting of timber on such lands for building, 
agricultural, mining and other domestic purposes, but not for the pur- 

_ pose of sale or commerce, while act No. 2, as amended by the act .of 
1892, relates to all non-mineral lands of the United States in all public 

laud States, and prohibits the cutting of timber upon such lands, except 
as therein otherwise provided. 

The effect of this act No. 1 as construed by the Department havitig, 
as you state, “resulted in wholesale devastation of timber on ‘such 
lands for purposes of speculation and personal gain” affords sufficient 
reason for reconsidering the matter for the purpose of correcting the 
evil if possible. Furthermore a change of the ruling-as to the construc- 
tion of said act could not affect any vested rights as it would. simply 
operate as a revocation or limitation of the restricted license to cut 
recognized under the construction heretofore given said act. There 
seems therefore to be good reasons for changing the instructions under 
said act, and no valid reason against sich action at this time. | 

You All. at once prepare instructions in accordance with the views 
herein set forth to take effect upon such future date as may seem proper, 
and submit the same for approval. 


RAILROAD GRANT—MINERAL LANDS—ACT OF MARCH 3, 1887. 
WALKER v. SOUTHERN Pacirio R. B. Co. 


Prior to the approval of a railroad indemnity selection the land incladed therein, if 
roineral in character, is open to pez reravge and purchase under the Tous laws 
of the United States, 

The existence of a mineral location raises the presumption that the location has 
been made in conformity with law, and that the land covered thereby is mineral 
in character. 

Where mineral is found, and it appears that a person of esndiany prudence would be 
justified i in further expenditures, with a reasonable prospect of success in devel- 
oping a mine, the land may be properly regarded as mineral in character. : 

Section 5, act of March 3, 1887, does not confer upon a purchaser from a railroad 
company, Where the title of the company fails, the right to purchase from the 

‘government land known to be valuable for its mineral, — 


Secretary Francis to the Commissioner of the General Land Office, Feb- 
(I.H.L.) — ruary 23, 1897. — (B B., Jr.) 


This is an appeal by the Southern Pacific Railroad Company and J. 
T, McGrath, in the case of 8. E. Walker against the said company and 
McGrath, from your oftice decision of December 21, 1895, holding so 
inuch of the NW. 4 of the NE. 4and the SH. 4 of the NW. § of section 
9,T.68.,B.3 W., 8. B. M., Los Acinelea California; land een as is 
embraced in the Green Mountain and Lucky Boy quartz mining claims 
“to be mineral land, and therefore excepted from the grant to said 
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railroad company,” and the company’s indemnity selection per list No. 
13 for cancellation to that extent, and that McGrath had no right to 
purchase the land thus decided to be mineral, under the fifth section 
of the act of March 3, 1887 (24 Stat., 556). | 

It appears that said Walker duly instituted a contest December 19, 
1891, against said company, alleging that the tracts above described 
contained veins and lodes of rock in place bearing gold and were more 
valuable as mineral than as agricultural land. In due course of pro- 
ceedings, which are recited in said decision, but not necessary to be set 
out here, the case came before the Department on appeal December 5, 
1894, unreported, and it appearing that the testimony was insufficient 
as a basis fora judgment, the case was remanded for a further hearing. 
Said McGrath was allowed to intervene at the second hearing as the 
purchaser from the company of the NE. 4 of said section. 

The second hearing which was begun Aol 23, 1895, and ended May. 
7th, following, resulted in a decision July 22, 1895, by the local office, 
iD favor of Walker, which was affirmed by your Office as already indi- 
cated, whereupon McGrath and the company prosecute here their sepa- 
rate appeals. Both appellants assign error (1) 1n not holding that the 
company’s right to the land vested at once upon its selection thereof, | 
and that its right could not be defeated by the subsequent discovery of 
mineral thereon, and (2) if the company’s right did not then vest, in 
holding that the land was shown to be valuable for its minerals; and 
said McGrath assigns.error (3) in holding that he was not entitled to 
.purchase the land from the government by reason of his alleged pur- 
chase from the. company, under the fifth section of the act of March 3, 
1887 (supra). 

- The land in ueotee is within the indemnity limits of the grant 
by act of March 3, 1871 (16 Stat., 579), to the said company, to aid in 
the construction of its branch line, the location of which was definitely 
fixed April 3, 1871 (Duncanson v. Southern Pacific li, R. Co., 11 L. D., 
638), and is embraced in the company’s selection filed July 13, 1885, as 
per indemnity list No. 13; but this selection, as to such land, has not 
been approved by the Secretary of the Interior. This grant by the 
- 23d section of the act is made—_ | 

with the same rights, grants, and privileges and subject to the same limitations, ~ 
restrictions, and conditions as were granted to said Southern Pacific Railroad Com- 
pany of California by the act of July twenty-seven, eighteen hundred and sixty six. 
_. Section 3 of the act last mentioned (14 Stat., 294) expressly reserved 
‘‘all mineral lands” from the operation of the act, and provided for the 
-seléction “by said company,” “under the direction of the Secretary of 
the Interior” of indemnity lands for lands lost to the company within 
the primary limits by reason of any grant, sale, reservation, occupation 
by homestead or pre-emption settlers, or other disposition, prior to 
definite location. | 

In the case of the Wisconsin Central Railroad Company v. Price 
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County (133 U. §., 496), involving the question as to when the title to 
indemnity lands granted by Congress passed to the State of Wisconsin 
to aid in the construction of a certain line of railroad, in which the 
provisions of the. grant as to selection of such lands were similar to 
those in the case under consideration, Mr. J ustice Field, epee for 
the Supreme Court, said: 3 


For such lands no title could pass to the company not only until the selections 
were made by the agents of the State appointed by the governor, but until such 
selections were approved by the Secretary of the Interior. The agent of the State 
made the selections, and they had been properly authorized. and forwarded to the 
Secretary of the Interior. But that officer never approved them. Nor can such 
approval be inferred from his not formally rejecting them. .... Theapproval of the 
Secretary was essential to the efficacy of the selections, and to give to the company 
any title to the lands selected. His action in that matter was not ministerial but 
judicial. .... There could be no iudemnity until a loss was established. And in 
determining whether a particular selection could be taken as indemnity for the losses 
_ sustained, he was obliged to inquire into the condition of those indemnity lands, and 
determine whether or not any portion of them had been appropriated for any other 
purpose, and ifso, what portion had been thns appropriated, and what portion still. 
remained. This action of the Secretary was required, not merely as supervisory of 
the action of the agent of the State, but for the protection of the United States 
against an improper appropriation of theirlands. Untilthe selections were approved 
there were no selections in fact, only preliminary proceedings taken for that purpose; 
and the indemnity lands remained unaffected in their title. Until then, the lands 
which might be taken as indemnity were incapable of identification; the proposed 
selections remained the property of the United States. The government was, indeed, 
under a promise to give the company indemnity lands in lieu of what might be lost 
by the causes mentioned. Bnt such promise passed no title, and, uutil it was 
executed, created no legal interest which could be enforced in the Sours: 


The doctrine thus authoritatively declared has been recognized in 
other decisions of the same court and stands to-day as law upon the 
point under discussion. In this case no approval of the Secretary has 
been given to the company’s selection. The land, if mineral i in charac- 
ter, is now and heretofore has been open to exploration and purchase — 
under the mining laws of the United States—the grant to the company | 
_ having expressly excepted mineral lands from its operation. 

It is practically conceded by the defendants in this case that the 
Jand contains some minera l—gold and silver. The soil is shown to be 
poor and thin and. the land at best-to be of very little value for agri- 
cultural purposes. Whether gold and silver have been shown to exist 
in such quantities as to render the land chiefly valuable for mining 


- -purposes is a disputed question. The testimony upon this question is 


somewhat conflicting. Both the local office and your office found in 
the affirmative, that is, that the land is chiefly valuable for its minerals; 

and the testimony is set: out at some length in your office decision, I. 
find, upon careful examination of the testimony, no warrant therein to_ 

dissent from the conclusion on this point reached by your ofiice. 
Although the best evidence of Walker’s alleged location of said. mining 
claims—duly certified copies of the location notices—was not filed, the 
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testimony is ample to show that such locations existed, that of the 
Green Mountain having been made in 1891, and of the Lucky Boy in 
1892. No objection was made to the admission of this testimony. — 

_ The presumption then was, at the date of the hearing, that these 
locations had been made conformably to law and that the land was 
mineral in character. This was a rebuttable presumption, but until 
overthrown by competent and sufficient evidence it fixed the burden of 
proof upon the defendants (Sweeney v. Northern Pacific R. R. Co., 20 
L. D., 394). They not only failed to carry successfully the burden of 
proving the non. mineral character of the land, but per contra, the testi- 
mony of their own witnesses, taken as a whole, is rather favorable than 
otherwise to the mineral claimant. Samples of ore taken from the 
dumps at various shafts and open cuts on the claims which are upon 
_ the same vein extending from northeast to southwest diagonally through 
the legal subdivisions described above, showed upon assays, as testified 
by a mining engineer and expert for the defendants, various values in 
gold and silver from a trace to nearly $24.00 per ton. These claims are 
shown to be but little developed as yet. It is also shown that their 
mineral value increases as their development is extended. 

The fact that a milling test of thirteen tons of ore taken from a 
development shaft on the Lucky Boy, comparatively near the surface, 
in 1892, ran about $6.50 per ton in gold and silver, although scarcely 
enough to pay for the milling by the inadequate process employed, as 
testified by another of defendant’s witnesses, is not wholly unfavorable 
to the contestant, to say the least. The contestant has expended 
about $800 on the two claims, and from the testimony introduced by 
him the present value of the Lucky Boy, which is the better developed 
claim—although some of the richest ore has recently been found on 
the Green Mountain—is from $4,000 to $5,000, and the Green Mountain 
from $1,000 to $3,000. I am-well satisfied that the rule laid’ down by 
the Department in the case of Castle ». Womble (19 L. D., 455), “ that 
where minerals have been found, and the evidence is of such a charac: 
ter that a person of ordinary prudence-would be justified in the further 
- expenditure of his labor and means with a reasonable prospect of. suc- 
cess, in developing a mine, the requirements of the statute have been 
met” applies in this case in favor of the contestant. — 

Section 5 of the act of March 3, 1887, supra, under wen McGrath 
claims the right to purchase from the United States, reads: : 

That where any said company shall have sold to citizens of the United States, or 
to persons who have declared their intention to become such citizens, as a part of 
its grant, Jands not conveyed to or for the use of such company, said lands being 
_ the uumbered sections prescribed in the grant, and being coterminous with the con- 
_ structed parts of said road, and where the lands so sold are for any reason excepted 
from the operation of the grant to said company, it shall be lawful for the bona fide 
purchaser thereof from said company to make payment to the United States for said 


lands at the ordinary government price for like lands, and thereupon patents shall 
issue therefor to the said bona fide purchaser, his heirs or assigns: Provided, That 
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al] lands shall be excepted from the provisions of this section which at the date of 
such. sales were in the bona fide occupation of adverse claimants under the pre- 
emption or homestead laws of the United States, and whose claims and occupation - 
have not since been voluntarily abandoned, as to which excepted lands the said pre- 


emption and homestead claimants shall be permitted to perfect their proofs and 


entries and receive patents therefor: Provided further, That this section shall not — 
- apply to lands settled upon subsequent to the first day. of December, eighteen hun- 
dred and eighty-two, by persons claiming to enter the same under the settlement 
laws of the United States, as to which lands the parties claiming the same as afore- 
said shall be entitled to prove up and enter as in other like cases. 
_ Lam convinced, after careful examination and. consideration of this 
section in the light of the laws relative'to the acquisition of title to 
mineral lands, and the decisions of this Department and the supreme 
court of the United States, bearing upon the question, that this section 
was not intended to confer upon the purchaser therein indicated from 
“any said company” the right to purchase from the United States 
lands known to be valuable for their minerals. Such lands are subject 
‘to disposition by the United States under the mining laws only. (Sec- 
tions 2318, 2319 Revised Statutes; Deffeback v. Hawke, 115 U.S., 392; 
Davis’s Administrator v. Weibbold, 139 U. 8., 507. ys | 
The company’s objection urged aeniant the proposed sanbaliaiont of. 
_ its selection as to the land embraced in said mining claims to the effect 
that, inasmuch as no record evidence of the locations is on file in the 
case, the boundaries and area of the claims are not definitely shown, 
segregation of these claims from the tracts in which. they lie can not. 
be made, is without force in this proceeding. Segregation is not nec- 
essary to the judgment of cancellation. The necessity for segregation. 
will not arise until in connection with favorable action looking to the 
approval and patenting of these tracts, in whole or in part, under the 
company’s selection, or in connection with other proceedings to secure. 
title to these tracts or some portion thereof. It is shown, as already 
stated, that due locations of these claims have been made, and from 
these locations the boundaries and area of the claims can be determined | 
whenever necessary so to do. The parol evidence which’ ‘Shows these 
locations was admitted without objection by the parties defendant and 
is sufficient for purposes of this decision. Objection to such evidence 
comes too late, therefore, on appeal. 
- The decision of your office is affirmed in accordance with the fore- 
going views. The company’s selection. will be canceled as to land 
embraced in said mining claims. 4 


THE STATE OF FLORIDA. 


Motion for review of departmental decision of August 27, 1396, 23. 
L. D., . denied by pepteaty Francis, February § 23, 1897. 
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RELINQUISHMENT—AGENT—ADVERSE CLAIM. 
Woop vw. Woon. 


A relinquishment executed for the benefit of one holding a confidential and fiduciary » 
Telation to the entryman, can not be recognized as of any validity in the presence 
of a just and equitable adverse claim. 


Secretary y Francis to the Commissioner of the General Tana Office, Feb-— 
(LAL) ruary 23, 1897, Th) 


This case tuples the S. 4 of the NE. 3 + and the N. 4of the SH, 4 of. . 
section 33, T. 6 N., RB. 21 W., Gainesville land district, Florida. ‘On e 
May 29, 1388, Robert E. Wood made homestead enere No, 18,658 of © 
Said tract, annie settlement on September 15, 1887, and improve- 
ments consisting of dwelling-house, kitchen, stable, ob. cotton-house, 
wagon-shelter, and. twenty acres in cultivation, On March 24, 1894, 
Willis C. Wood filed in the local office a paper, dated February 19, 
1894, purporting to be Robert E. Wood’s: relinquishment of. said itact 
~ to the United States. Thereupon Robert E. Wood’s entry was can- 
celed, and Willis C. 00d made homestead ony No. 24,504 of said 
tract. | 

- Robert E. Wood died on April 11,1894. On June 19, 1894, his widow, — 
Alice Wood, filed her affidavit of contest oper Willis C. Wood’s 
entry in the following words: | 
To the Register § Receiver of the United States Land Office, at Gainesville, Fla. 

Your petitioner, Mrs. Alice Wood, being over the age of. twenty one years and a | 
ative born citizen of the United Stated, brings this ler petition of contest against 
. Willis C. Wood and for cause says— 

That one B, F. Cockcroft about the year A. D. 1874 settled upon, improved and 


cultivated certain public lands to-wit:— | | 
The S. 4 of NE. 4 and N. 4 of SE. t of Sec. 38, T. 6 N., R. 21 W., diated in Walton | 


é.. county, Florida, 


That about the year A. D. 1884 Robert J ohnson, the petiole? s father, purchased 
for a good and valuable consideration the claim and improvements of the said B. F. 
Cockcroft in and to said land. 

That your petitioner and her father, the said Robert J ohnson, after the purchase 
aforesaid took possession of said land and continuously resided upon and cultivated 
| the same until about the year A. D. 1887 when the said Robert Johnson died. 

- That the said Johnson left beside your petitioner one other heir and the said heirs . 

amicably divided the estate, your petitioner mevelying as apart of her share the 
claim aud improvements on said land. 

That about the year A. D. 1886 your petitioner was married to one. Robert E. Wood 
who until his death resided with your petitioner on said land. 

That the said Robert E. Wood about the year 1888 made application for homestead — 
entry on said land which application was granted on the 29th day of May, A. -D, 1888. 

That on the 10th day of April, A. D. 1894, the said Robert E. Wood died, and 
shortly after his death your petitioner duly applied to Hon. Alex. Lynch, register, 
Gainesville, Florida, for permission to make final proof as widow of Robert EK: Wood | 

deceased. 

That your petitioner was informed by the said register that the homestead satee 
of Robert E. Wood had been relinquished ‘to Willis C. Wood and that the anit of | 

10671— VoL 24 12 ee | 
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the said Robert E. Wood was congeree on M atoh 24th, A. D. 1804 and that Willis C, 
Wood had entered the same. 

That the said Willis C. Wood is not in possession of said land but your petitioner 
is in possession of, resides on, and cultivates the same and has ever siuce the pur- 
chase by her father from the said B. F. Cockcroft. 3 

That your petitioner is advised, informed and believes that her husband, the said 
Robert E. Wood, never relinquished said entry to the said Willis C. Wood and that 
the said relinquishment was only porten up to defraud your petitioner out of said 
land. | 
~ That your petitioner is poor and wholly dependent, upon the products of said land 
for support. 
| Wherefore your petitioner asks fiat she be permitted to prove the foregoing alle- 

gations, and that said pretended relinquishment by Robert. E. Wood be canceled, and 
that the entry of Robert E. Wood be reinstated, that your ee be allowed to | 
make final proof as widow of Robert E. Wood deceased. 

That you name a day and place where she willbe permitted to prove the freee | 
allegations; that the proper notice be given the said Willis C. Wood of said hearing 
-that you grant such other. or further relief as to you will seem just and eee and 
_ that she pay the expenses of this contest. 7 


After a hearing at which both parties were present i in person and by 
| counsel, the local officers,.on October 19, 1894, found as matter of fact, 
| “that the relinquishment on file was not executed by Robert E. Wood, 
but by Willis GC. Wood.” And thereupon they recommended that 
Willis C. Wood’s entry No. 24,504 be canceled; that Robert BE. Wood’s . 
entry No. 18,658 be reinstated; and that Aline Wood, the widow of 
‘Robert E. Wood be permitted to make final proof thereon. 

Willis C. Wood appealed; and on March 23, 1895, your office reversed 
the decision of the local officers and allowed his enay No. 24,504 to - 
stand, subject to further appeal. 

Alice Wood appealed to this Department; and on April 24, 1896, the 
Department affirmed the decision of your office. On June 10, 1896, the 
_ Department entertained a motion for review filed by Alice Wood. On 
August 28, 1896, said motion was dismissed. And on September 4, 
1896, Alice Wood by her attorney filed here, her petition for a re-review - 
and re-examination of the case, and a revocation of the former depart- 
mental orders therein. Said petition was entertained on October 6, 
_ 1896, and the case is now before the Secretary for further consideration. 

At the hearing, the chief controversy between the parties was, 
whether the signe ate to the relinquishment was genuine or not? 
Whether the relinquishment was or was not.a forgery, ‘only gotten 
up to defraud the petitioner out of said Jand”? The local officers 
favored the “ hypothesis of for gery ”, and found as hereinbefore stated 
‘that the relinquishment on file was not executed by Robert E. Wood 
but by Willis C. Wood.” This finding of the local officers was over- 
ruled by your office, and also twice by this Department. The present 
| Secretary of the Interior will not disturb the finding of his predecessor 


as to this point. 


But it is obvious that the minds of: thie officers ine ina the 
previous decisions in. this case, were chiefly occupied with considera-. | 
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tion of the testimony as it cd to the question of forgery. Conse- 

quently other facts and matters clearly established by the evidence, ee 
and involving questions of law and equity material to a just jucgiens 
in this case, were hot fully considered. 

From aie: after the year 1880, the time of the recognized ie elopment 
of the cancerous disease which terminated in Robert E. Wood’s death, 
Willis C. Wood sustained towards his elder brother Robert, an intimate 
and confidential fiduciary relation. He was Robert’s nurse, his pro- 
tector, his adviser, his agent, his attorney-at-law, the keeper of his’ 
accounts and the manager of his finances. Robert’s confidence in Wil- 
lis was absolute, and Willis’s influence over Robert was unbounded. 


This relation imposed upon Willis the duty of protecting Robert against 


himself; against the consequence of any act that might be prompted 


by a sense of helplessness and dependence, and by fraternal gratitude 


and affection. It matters not whether the proposition for a relinquish- 
_ ment of the homestead, was initiated by Willis or by Robert, Willis | 
was not authorized to accept it. Neither law nor equity will permit 
advantage to be taken of such confidence and influence. (See Story’s 
Equity Jurisprudence Sections 307,311 and others.) In view of the 
testimony showing the relations hetwoen the parties as herein set out, 
the burden was upon Willis to prove the legality and righteousness of. 
the relinquishment in question by clear and convincing evidence.. The 
testimony falls far short of this requirement of law and equity. 

On February 19, 1894, Robert E. Wood went as usual to his brother’s 
mill to have his five aicaeea: Then and there, in the presence of. 
Willis, and of his niece aud her husband (who were also employees of 
Willis), the relinquishment was executed and attested. It was not 
filed until March 24, thirty-three days afterwards. Robert E. Wood 
lived until April 11, Giclee days after that. During those fifty-one 
days Willis made no attempt to take possession of his alleged home- 


stead. The whole transaction was carefully concealed from Mrs. Alice. 


Wood. When after the lapse of a decent interval, she applied at the 
local office to make final proof of her deceased husband’s homestead 
entry, she was told by the register what had been done, SO far ¢ as shown 
‘py the records of his office. 

From the year 1882, Mrs. Wood lived upon the land with her fae: 
Robert Johnson ane his death in September, 1887, a a period of five 
years. Jn January, 1587, Robert E. Wood married her, and moved upon 
the land, and lived there with her and her father anal the father’s 
death. Being then a married woman, and so disqualified to make entry | 
in her own right, her husband Robert BE. Wood made entry in his own 
name on May 29, 1888, claiming settlement on September 15, 1887, the 
date of the wife's father’ s death. Mrs. Wood lived upon the land with | 


her husband from September 15, 1887, until the day of his death, April | 


11,1894; another period exceeding five years. But for the interven- 
tion of the. relinquishment aforesaid, Mrs. Wood would have been | 
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clearly entitled to ‘make proof ‘intier her husband's entry, wae thus | 


- acquire title to the whole tract. 


. ‘This Department after mature consideration of all the facts and — 

| circumstances, will not permit Willis ©. Wood to appropriate to hisown — 
-. use the whole real estate of his trustful and dependent brother, under | 
color of a relinquishment to the United States. — , 

For the foregoing reasons, the judgment of this Department award-_ 
ing the land in controversy to Willis C. Wood is hereby revoked.. The 
judgment of your office of March 23, 1895, is reversed; the alleged 
relinquishment by Robert E. Wood filed in the case, iS jean. null 
and void; Willis C, Wood’s entry No. 24,504 is hereby canceled; Robert: 
KE. Wood’s homestead entry No. 18,658 will be reinstated; and Mrs. 
Alice Wood, his widow, will be permitted to make final proof thereon. 


‘ RAILROAD GRANT—LATERAL LIMITS—UNSURV EYED LANDS, 
COLLETT v. NoRTHERN PActIFIC R. R. Co. 


The maps, tract books, and official plats of survey, on file in the General Land Office, 
must determine the location of railroad lines, and the distances therefrom of 
lands in dispute between railroad companies and settlers. 

The fact that lands are unsurveyed does not except them from the operation of a 
railroad grant on definite location. — | 


Secretary francis to the Commissioner of the General Land Office, Leb- 
(I. Hb.) | | ruary 23, 1897, 3 (J. Li. M’C.) 


Your office by letter of November 19, 1895, transmitted to the Depart- 
ment the record in the case of Presley 8. Collett ». Northern Pacific 
Railroad Company, involving lot 9 of Sec. 9, T. 16N, ,R. 8 W., Olympia 
~ land district, Washington. | 

Counsel for said company have filed a motion to dismiss’ the appeal, 
for the reason that the same was not served upon F, M. Dudley, the 
general land agent of the company, and the person. designated by the 
company as the attorney upon whom all notices should be served, but — 
‘upon the local land agent of the company at Tacoma. 

In the essentially similar case of Boyle v. The Northern Pacific Rail- 
road Company. (22 L. D., 184), it was held that service upon Thomas 
Cooper,.the land ageut of sald company at SaCONes was see 
_ Service. 

The motion to dismiss, i in so far as it is bared upon insufficiency of © 
service, must therefore. be denied, and the case considered upon its 
merits. 

The tract in contr oversy is soppnite that portion of the road of said 
company extending from Portland, Oregon, to Tacoma, Washington, _ 

- the grant for which was made by the joint resolution of May 31, 1870 © 
(16 Stat., 378). It is within the withdrawal on map of general route of 
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August 13, 1870, and on definite location of the road, September 13, 
1873, it.fell within.the primary limits of the grant. ‘The records show 
“no entry or filing covering the land at the said dates,.or at.the date.of 
the grant, nor does Collett allege settlement prior to May 15, 1836. 

The allegations of error are as follows, in substance: 

(1) In-holding that said tract was within the primary limits of the 
grant to said company, for the reason that it is more than forty miles 
from the main line of its road. | 

(2) In not holding that, the land péing sinSunveved: the appellant 
had a prior right to the land under the act of .May 14, 1880. 

-Respecting.the above allegations of error it may Be Said: , 

(1) The maps, text-books, and official plats of survey on file.in your 
office must be the guide—there can be no other or better guide—ass to 
the locations of railroad lines, and.the distances ‘therefrom of lands in 

conflict’ between railroad companies and settlers. .A careful examina-— 

_ tion of such maps and plats of survey shows that the tract in contro- 

-versy is considerably less than forty miles from the line of the. Northern 

Pacific Railroad, at its nearest point, — 

(2) - If the. third section of the.act of May 14, 1880 (21 Stat. 140), 
gives the. appellant in this case a superior right to the land, it would 
render it necessary to award settlers. upon all surveyed lands as well, 

_.the tracts upon which they have settled—thus at once deciding all con- 
flicting claims (where settlement has. been made at any time) against 7 

he: railroad company. For tle language of said act is that it is 
intended for the relief of “any settler who has settled,.or who. shall 

hereafter settle, on any of the public lands of the United. States, 
whether surveyed or.unsurveyed.” 

The question, however, has been repeatedly and uniformly . decided 
‘by the Department adversely to the appellant’s contention in this | 
respect. Thus in the case of Olney v. The Hastings & Dakota Railway | 

Company, it was held (10 L. D.,.136, syllabus): 


Definite location of the line of road excludes the subsequent acquisition of set- 
tlement rights on unsurveyed lands subject to the grant. 


The decision of your office was correct, and is hereby affirmed. 





HOMESTEAD_SETTLEMENT RIGHT —WIDOW--REMARRIAGE. 
BELLAMY v. Cox, | 


~The settlement of a homesteader, who dies prior to the expiration of the time given 
for the assertion of his right, without having made application to enter,.inures 
to the benefit of his widow; and her subsequent: remarriage will not defeat her 
claim as the suecessor, to the right of her deceased husband. 


Secretary Francis to the Commissioner. of the. General Land Office, Feb- 
‘QA. ruary 23, 1897. CW, A. EL) 
On September 25, 1893, John H. Cox made homestead entr y-for lots 


land 2 and the S.J 4. of the NE. 4. of Sec. 3, T. 20 N., R. 4 E. ani 
Oklahoma, land district. 
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- On November 15, 1893, Lou B. Crawford filed homestead application 
for the same land. With her application, she filed an affidavit alleg- 
ing, substantially, that on September 16, 1893, she was the wife of | 
William C. Crawford, since deceased ;. nat: Crawford went upon the 
land in controversy on that date and ce settlement thereon prior to 
the settlement of the entryman and prior. to the time of his entry. 
Affiant further alleged that her husband died October 20, 1893, and 
at the time of his settlement he was fully qualified to make entry of 
the land. 

A hearing was ordered, and the case came up for trial on March 12, 
1895, The plaintiffin the meantime had changed her name by migriage 
to Bellamy. 

On March 18, 1895, the Gea oie rendered their secisions in favor 
of the plaintiff From this action Cox appealed, and on October 11, _ 
1895, your office sustained the action of the register and receiver and — 
held the entry of Cox for cancellation. 

The entryman’s farther appeal brings the matter before the Denese: 
ment. 

The testimony shows that William 6, Crawford made the run on. 
September 16, 1893, from the south side of the “Cherokee strip,” and 
that he was the first person to reach the land in controversy and stick 
a Stake. His wife followed in a wagon, arriving on the land the same . 
afternoon. About three o’clock in the afternoon Crawford left, but his 
wife remained on the tract. The following Tuesday he came back, 
remained until Wednesday, was then taken sick, and died the follow- 
ing month. Before he left. the land he had a well dug, a foundation 
laid for a house, and about a quarter of an acre broken. Mrs. Craw- 
ford returned to the land in December and spent one day and night 
there. The following May she was on the tract two days and nights, 


Her improvements at ‘the date of the hearing consisted of nine acres 


broken and a box house, ten by twelve. 
- Cox settled on the same tract on the afternoon of September 16, 1893, 


sabseqaent to Crawford’s settlement. He cut four small poles fora | 


foundation, then left the claim about sundown.and did not return until 
September 23, when he plowed one furrow around theland. In October, 
1893, Le built a small house and furnished it. The greater part of his 
time during the winter of 1893-4 was spent in old Oklahoma, but in- 
the spring of 1894 he established his permanent residence on the land. 
At the date of tle trial he had about one hundred and thirty acres 


' enclosed with a wire fence and about fifty acres broken. 


It thus appears that Crawford was the first settler and consequently ‘e 
had the superior right to the land. - He had three months from date of 
‘settlement in which to assert his rights by making entry or by initiat- 
‘ing a contest agalnst an aeons entry. Before that time oznE ee 
he died. | 

In the case of eepeus B. Howard, 8 L: D., 286, it was held that. 
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since the passage of the act of May 14,1880, the right given the widow, 
heirs, or devisee of a deceased homesteader by section 2291 of the 
Revised Statutes to fulfill the law, make proof, and receive patent, 
inures to them as well when the homestead right rests on settlement 
under said act as when founded on formal application to enter. See 
‘also the case of Tobias Beckner, 6 L. D134. 0 

Mrs. Crawford, having thus succeeded to the rights of her acceded 
husband, ‘inmediately took steps to protect those rights. She filed 
‘her formal application to enter and continued the cultivation and 
_ improvement of the tract. It was not necessary for her to reside on . 
the land. Tauer v. The Heirs of Walter A. Mann, 4 L. “D., 433. 

The: principal question we have to consider, then, 18. what effect her — 
remarriage had on her rights. 

It was held in the case of Prestina B. Howard, above cited, that 
while a Inarried woman is not authorized to initiate or make a hone. | 
stead entry in her own right, she may, as the heir of a deceased - 
homestead claimant, make application, submit proof, and receive patent. 

The plaintiff here claims this land, not in her own right, but by vir- 
tue of her succession to the rights of her deceased husband. She did 

_not, by her remarriage, forfeit those rights. 

Your office decision is accordingly affirmed, Cox’s entry will be can- 
 celed, and the plaintiff will be allowed to perfect her homestead appli- 
cation. | 


_ OIL LANDS.- PLACER ENTRY. 
CIRCULAR. 


DEPARTMENT OF THE INTERIOR, | 
GENERAL LAND OFFICE, 
Washington, D. C., February 25, 1897. 
‘RecisTErs, AND RECEIVERS, >, | 
U, 8. Land Offices. - 


Sirs: Your attention is directed to the act of Con Brees) ones on. 
pena 11, 1897, as follows: , ; | 


(Puprrc—No. 57, | 


AN ACT to authorize the entry and patenting of lands pentaiding petroleum and other miiaoeal oils 
_ under the placer mining laws of the United States. . 


Be tt enacted by the Senate and House of Representatives o if the United States of America. 
in Congress assembled, That any person auth orized to enter lands under the mining. 
laws of the United States may enter and obtain patent to lands containing petro- 
Jeuin or other mineral oils, and chiefly valuable therefor, under the provisions of the 
laws relating to placer mineral claims: Provided, That lands containing such petro- 
leum or pthier mineral oils which have heretofore been filed upon, claimed, or im- 
proved as mineral, but not yet patented, may be heJd' and patented under the 
provisions of this.act the same as if such filing , Claim or improvement were subse- 
‘quent to the date of the passage hereof. - =. a + a 
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 Itis to be observed that though the provisions of the placer mineral 
- Jand laws are by said act extended so as to allow the location and entry 

thereunder of public lands chiefly valuable for petroleum or other min-— 
eral oils, yet the substances named are not expressly stated to be 

mineral, in view of which it would appear that the prior assertion of a 
legal adverse claim to land valuable for petroleum or other mineral oils 

would preclude the: acquisition of any tights thereto under the pro- 
visions of the mineral land laws. ; 

Claims to lands of the character sientoned heretofore initiated 
under the mineral land laws are by said act expressly confirmed, but 
this confirmation must, of course, be construed as applying only to: 
cases where, prior to February 11, 1897, no valid adverse claim to lands 
involved had been acquired under other than the mineral land laws. 

_. In proceeding under this law, moe will act in accordance with the 
_ views herein set forth. 3 


Very a an , | S. W. LAMOREUX, 
| Commissioner. 
Approved: ) 
“ DAVID R. ‘FRANCIS, 
Secretary. 


GREER COUNTY, OKLAHOMA—ACTr OF JANUARY 18, 1897. 


INSTRUCTIONS, 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
: Washington, D. C., February 25, 1897, 
REGISTER .AND RECEIVER, | | 
Mangum, Oklahoma Territory. 


GENTLEMEN: Your attention is called to the provisions of the act of 
Congress, entitled ‘An Act To provide for the entry of lands in Greer 
County, Oklahoma, to give preference rights to settlers, and: for other 
purposes”, approved January 18, 1897 ene = 0.15), a copy of which 

is hereto attached. | 

Sec. 1 provides that every person qualified under the homestead 
laws of the United States; who on March 16, 1896, was a bona fide 
 océupant of land within the territory established as Greer county, 
Oklahoma, shall be entitled to continue his occupation of such land 
‘with improvements thereon, not exceeding one hundred and sixty 
acres, and shall be allowed six months preference right from the pas- 
sage of this act within which to initiate his claim thereto. 

A party desiring to make a homestead entry under this: section, 
must present his formal application with the usual affidavits accom- 
‘panied by the fee and commissions required in an entry of minimum 
land, and a special affidavit showing that he was on March 16, 1896,.a 
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bona fide occupant of the land he applies to enter. Title may. be per- 
fected at the expiration of five years from date of entry or within two 
years thereafter, under the provisions of the homestead law, or such 
_ -person may receive credit for all tinie during which he or those under 


whom he claims have continuonsly occupied the:land prior to March ~ 


16, 1896. Every such person Shall.also have the right for six ‘months - 


prior to.all other persons to purchase at one dollar an acre, in five equal 


aunual payments, any additional land of which he was in actual posses- 
sion on March 16, 1896, not exceeding one hundred and sixty acres, 
-which prior to said date had been con vased; purchased or improved - 
by him. | 
A party wishing to sail him self of the above privileges, ae present | 


_ his application to purchase (form 4-001) together with the prescribed. 


amount of purchase money for the land desired, which need not be con- 
tiguous to his homestead entry, together with evidence showing that he — 
_ had prior to March 16, 1896, cultivated, purchased, or improved the 
same; evidence of cultivation or improvement must consist of the affi- 
-davit of the applicant corroborated by the testimony of two or more 
witnesses: or in case the claim is based on purchase, an abstract of 
title, or other documentary evidence, showing the transfers under which 
“the party claims as purchaser. No certificate can be issued until the 
entire amount of the purchase money shall have been paid:-but the 
‘receiver will issue his receipt (form 4-140,a) properly. modified, for 
the amount paid and deliver a duplicate thereof to the purchaser, 
When any person entitled to a homestead or additional land as above 
provided, is the head of a family, and though still living, shall. not take 
such homestead or additional land, within six months from the passage 
of this act, any member of such family over the age of twenty-one years, 
other than husband or wife, shall succeed to the right ‘to take such 
' homestead or additional land for three months longer, and any ‘such mem- 
ber of the family shall also have the right to take, as before provided, 
any excess of additional land actually cultivated or improved prior to 
March 16, 1896, above the amount to which such head of the fainily. is 
entitled, not to exceed 160 acres to any ohe person thus taking: as: a 
- Inember of such family, . | 
Application for homestead or additional entry under this provision, | 
must be made in the same manner as heretofore prescribed, 
In case of the death of any settler who actually established residence 
and made improvement prior to March 16, 1896, the entry may be made 
by the party in interest, according to section 9291 U. 8. Be S. 
Section 2 provides for the disposal of all land in said county not 


occupied, cultivated or improved, as provided .in section 1, or ‘not 


included within the limits of any townsite. or.reserye, to actual settlers 

only, under the provisions of the homestead law. | 
Any person applying to make. entry. under this Section prior to the 

expiration of the preference right granted by section 1 will be allowed to 
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nas entry, subject: to. any. valid adverse ene under said section 1, on 
filing his affidavit that the land applied for is not occupied, cultivated 
-Or improved by any other person. | 

Section 3 provides that the inhabitants ae any town located in | said 
county shall be entitled to enter‘the same as a townsite under the pro- 
visions of section 2387, 2388, and 2389 of the Revised Statutes. 
Instructions relative to entry of townsites under said sections of the 

‘Revised Statutes are found in circular of this office dated July 9, 1886 
(5 L. D, 265), 
_ Under the proviso to this section of the ieee the uaorue: authori- 
. ties of the town, or the judge of the county court, who shall enter the 
townsite, shall accord to all persons a preference right to the town lots 
‘upon which they have made or own improvements. : 

By section 4, sections numbered sixteen and thirty-six are nenenved 
for school purposes as provided in laws relating to Oklahoma, and sec- 
tions thirteen. and thirty-three in each township are reserved for such 
purpose as the legislature of the future State of Oklahoma may pre- » 
scribe. That, whenever any of the laitids reserved for school or other 
purposes under this act, or under the laws of Congress relating to 
Oklahoma, shall be found to have been occupied by actual settlers or 
for town site purposes or homesteads prior to March 16, 1896, an equal 
quantity of indemnity lands may be selected as provided by law. 

Under section 5, the right of entry to land within said county, which | 
on March 16, 1896, was occupied for church, cemetery, school, or other 
charitable or voluntary purposes, not: for protit, is given to the proper 
authorities in charge thereof. 

In each case the maximum area to be so.entered is two acres. Sec-— 
tions numbered 16 and 36, within each township, within said county, 
are reserved by section 4 of this law for school DUR BOROS and are. 
exempted from the operations of this section. | 
- It will not be practicable for you to locate land applied. ier under this 
section with the certainty required for an entry. You will, then, upon 
the presentment of such an application, forward the same to this office - 
for appropriate action. 

_ Section 7 provides that all laws witiowaing squmulations of home- 
steads in Oklahoma shall apply to Greer county. This makes applica- 
ble section 22 of the act of May 2, 1890 (26 Stat., 81), where the com- — 
mutation of a homestead entry for townsite purposes is sought. 
_- Instructions relative to procedure.under said section 22 of the said 

act are found in circular of this office, dated November 30, 1894 (19 
L. D.,. 348). | 

Commutation of homestead entries dates section 7 of this act, except | 
for townsite purposes, will be governed by the provisions of section 21, 
act of May 2, 1890.(26 Stat.,; 81), which requires the payment of $1. 25 
per acre and proof of compliance with the homestead law for not less 
than twelve months from date of locating upon said homestead. 

It is eapecied| that a above instructions will be found Seen? for 


DECISIONS RELATING TO THE PUBLIC LANDS. eile 


your guidance, but should any case arise which is not covered thereby, | 
you will transmit the papers in such case to this office for Bs ructions. 


‘Very respectfully, - i : 
3}. F. BEST, 


Assistant Commissioner. 
Apa: eS _ 
DaAviIp k. FRANCIS, 

. Secretary. 


[Pusiic—No. 15.] 


AN ACT to provide for the entry of lands in Greer County, Gidahena ' to aive pref | 


erence rights to settlers, and for other purposes. | 


Be it puteion by the Senate and House of Lepresentatives of the United 
States of America in Congress assembled, That every person qualified 
under the homestead laws of the United States, who, on March six- 
teenth, eighteen hundred and ninety-six, was a bona fide occupant 
of land within the territory established as Greer county, Oklahoma, 
shall be entitled to continue his occupation of such land with improve- _ 
‘ments thereon, not exceeding one hundred and sixty acres, and shall 
be allowed six months preference right from the passage of this act 
within which to initiate his claim thereto, and shall be entitled to per-: 
fect title thereto under the provisions of ihe homestead law, upon pay- 


ment of land office fees only, at the expiration of five years from the 


date of entry, except that such person shall receive credit for all time _ 
during which he or those under whom he claims shall have continuously 
occupied the same prior to. March sixteenth, eighteen hundred and 
ninety-six. Every such personshall also have the right, for six mouths 
prior to all other persons, to purchase at one dollar an acre, in five 
equal annual payments, any additional land of which he was in actual 
possession on March sixteenth, eighteen hundred and ninety-six, not 
exceeding one hundred and sixty ACTeS, which, prior to said date, shall 
have been cultivated, purchased, or improved by him. When any per- 
son entitled to a homestead or additional land, as above provided, is 
the head ofa family, and though still living, shall not take such home- _ 
stead or additional land, within six- months from the passage of this” 
act, any. member of such family over the age of twenty-one years, . 
- other than husband or wife, shall succeed to the right to take such 
homestead-or additional land for three months longer, and any such 
member of the family shall also have the right to take, as before pro- 
_ vided, any excess of additional land actually cultivated or improved | 
prior to March sixteenth, eighteen hundred and ninety-six above the 
‘amount to which such head of the family is entitled, not to exceed one 
hundred and sixty acres to any one person thus taking as a member of | 
such family. 

In case of the death of any sotéler who actually setubiened residence 
and made improvement on land in said Greer county prior to March © 
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sixteenth, eighteen hundred and ninety-six, the entry shall be treated 

‘as having accrued at the time the residence was established, and sec- 
_tions twenty-two hundred and ninety-one and twenty-two hundred and 
ninety-two of the Revised Statutes shall be applicable thereto. 

Any person entitled to such homestead or additional land shall have 
the right prior to January first, eighteen hundred and ninéty-seven, 
from the passage of this act to remove all crops and improvements he 
may have on land not taken by him. 

SEC. 2, That all land in said county not occupied, cultivated, or 
improved, as provided in the first section hereof, or not included within 
the limits of any town site or reserve, shall be subject to entry to actual 
‘settlers only, under the provisions of the homestead law. 

SzC.3, That the inhabitants of any town located in said county shall 
.be- entitled to enter the same as a town site under the provisions of — 
sections twenty-three hundred and eighty-seven, twenty-three hundred | 
and eighty-eight, and twenty-three hundred and eighty-nine of. the 


Revised Statutes of the United States: Provided, That all persons who. 


have: made or own improvements on any town lots in said county made © 
prior.to March sixteenth, eighteen hundred and ninety-six, shall have 
the preference right to enter said lots under the DEOMIsONS of this act 
and. of the general town-site laws. 
. Sno..4.. Sections numbered sixteen and eee six are reserved for 
aehao! purposes as provided in laws relating to Oklahoma, and sections 
thirteen and thirty-three in each township are reserved for such pur- 
pose as.the legislature of. the future State of. Oklahoma may prescribe. 
That whenever any of the lands reserved for. school or other purposes 
under this act, or under the laws of Congress relating to Oklahoma, 
shall be found to have been occupied by actual settlers or for town-site 
‘purposes or homesteads prior to March sixteenth, eighteen hundred | 
and. ninety-six, an equal quantity. of eons lands may be selected 
as provided by law. 

(Suce..5. That all lands which .on M: arch sixteenth, eighteen hundred 
and ninety- Six, are occupied for church, cemetery, school, or other chari- 
table or voluntary purposes, not for profit, not exceeding two acres .in 
each case, shall be patented to the proper authorities in charge thereof, 
under such rules and regulations as the Secretary of the Interior shall 
- establish, upon payment of the government price therefor, excepting 

for aieol purposes. — : 

Src. 6. That there shall be a land office established at Mangum, in 
said county, upon the passage of this act. 

Szuc..7. That the provisions of this act shall apply only to Greer 
county, Oklahoma, and that all laws inconsistent with the provisions 
| of this act, applying to said territory in said county, are hereby. | 
repealed; and all laws authorizing. commutations of homesteads in- 
Oklahoma shall apply to Greer county. | 

SEC. 8. That this act take elect. from. its passage and appr oval. 

_ Approved, Jan ay 18, 1897, 
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HOMESTEAD CONTEST-SETTLEMENT RIGHT—BURDEN OF PROOF. 
Irwin v, NEWSOM (ON REVIEW). 


No right can be secured under the contest of one attacking an nite on the ground 
of prior settlement, in the absence of some special equity shown, if the charge 
as made is not established by a preponderance of the evidence. 


Secretary Francis to the Commissioner. of the General Land Office, Feb- 
oho) sea Ve) | yuary 27, 1897. | (C. W. P.) 


On July 18, 1896, you transmitted the motions of Johu W. Irwin and 
Charles B. Newsom, for review of the decision of the Department of 
April 28, 1896, in the case of. said John W. Irwin against the said - 
Charles i. Newsom (22 L. D., 577). Upon examination of said motions, 
the same, under date of September 5, 1896, were entertained by the 
Department for argument, as provided for by rule 114 of. practice. 

The land involved is the NW. 4 of See. 34, T. 23 N.,, Re 2 W., Perry 
land district, Oklahoma, _ 

On September 16, 1893, the day ‘on. which. the land was open to set- 
tlement, these Nartios made settlement on said land. 

On. September 25, 1893, Newsom made homestead entry of said land. 

On October 25, 1893, Irwin. filed affidavit of Cet pepcens prior. 
settlement | | 

A hearing was had; the local officers recommended the cancellation | 
of Newsom’s. entry, and that Irwin be allowed to make homestead entry : 
of the land. Newsom appealed. : 

Your office rendered a decision to the effect, that you were unable to. 
‘determine who was the prior settler, and ‘thought the case should be 
. settled between the parties, and that each of them should make entry 
of such legal subdivisions. of the land as they may agree upon, and 
your office reversed the judgment of the local officers, and ordered that, 
in case of the failure of the parties to compromise, as suggested, within 
sixty days, Newsom’s entry be canceled as to the EH. 4 of the NW. 4 of 
the section, and the right of entry for the E. 2 be awarded to Irwin. 
The Department, on appeal, said: 

I apres with your office that the evidence is so epitneng that it is impossible to 
decide which of the two claimants was the prior settler; but I can not agree with 
that part of your office decision which directs that, in case of failure of the parties 
_ to agree to a compromise, the land be divided between them. I think in such a case _ 


as this, if the parties gan not agree, the laud should be sold to the highest bidder 
of the two. And your office decision was modified accordingly. , 


In the case of Sumner v. Roberts, 23 L. D., 201, it was held by the 
Department that 


in cases where entries have been made and contests thereafter instituted upon the 
ground of prior settlement, unless the contestant shall successfully carry the burden 
of showing by proof that his settlement antecates the entry and the settlement of 
the entryman, the rule that the entry will stand will be adhered to. Tlie cases in 
which this rule would seem to have been disregarded will no longer be regarded 
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as precedents to be followed. The fact of prior setilowient is lawful authority for 
the cancellation of an entry of record, but evidence which leaves the question in 
doubt.as to which settled first, the entryman or the contestant, and is without some 
degree of preponderance in favor of the contestant, will leave the entry intact. - 

‘Even if the evidence should show that settlement was made simultaneously by a 
- contestant and an entryman, this will not authorize the cancellation of an entry 
properly of record as was held in the recent case of Perry et al. v. Haskins (23 L. D., 50). 


In the more recent case of Behar v. Sweet (24 ive D., 158), itis said: 


- While the ruling that a settler claiming prior settlement over one having an entry 

of record must establish his claim by a preponderance of evidence, will be adhered 
to in most.cases, the Department will, when justice and equity require it, and great 
hardship would result-were the rule applied, depart so far ro the rule as to reach 
an equitable decision in the case. | 


As there doés not appear to be any particular equity in favor of Irwin, © 
both parties having shown good faith in their settlement, the rule must 
be applied in the present case. Your office and the Department have 
impliedly found that Irwin failed to show by a preponderance of evi-_ 
dence that he was the prior eeu, and I see no reason to reverse that 
finding. 

‘In his brief, the attorney for Tei ois the attention of the Deoure 


ment to the fact that. two of Newsom’s witnesses, Shaw and Barnhisel, 


were impeached upon the trial of this contest, and that no recognition 
of this fact was made by the decision of the Commissioner, and says: 


This fact, no doubt, was the turning point in the minds of the register and receiver 
in deciding for plaintiff and against the defendant. The testimony of these wit- 
nesses, taken in connection with the testimony of the plaintiff, Irwin, wherein he 
swears that he saw the defendant come on-to this tract of land from the west. side 


after he, the plaintiff, was already located thereon, should certainly leave no doubt - 


in the mind of the reviewing court that plaintiff was first to reach the land, and that 
the decision of the local office should be upheld and the aeons right of Say 
awarded to the plaintiff. 

Two witnesses were called is fmenen the credit of the witness 
_ Shaw—one Raybourn and one Holeman. Raybourn testified that he 

knew nothing of Shaw’s reputation for truth and veracity. Holeman 
testified that it was bad. But, ou the other hand, two witnesses for 
the defendant testified that it was good: The witness Barnhisel’s 
credit for veracity was impeached by one witness, the said Raybourn, 
and sustained by the testimony of the defendant and one witness. 

‘It was by the rejection of the testimony of Shaw and Barnhisel that 
the local officers arrived at the conclusion that Irwin had proved his 
— case by a preponderance of the evidence. But I can not think that 

much credit should be given to the impeaching witnesses. 

_ The decision of the Department of April 28, 1896, is, therefore, 
neyo seus and Irwin’s contest dismissed. 7 
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" “MINING CLAIM-—NOTICE—PARAGRAPH 29, MINING REGULATIONS. 
. GowDY EY AL. v. Kismet GoLp Minine Co. 


The notice of an application for a mineral patent should, in stating the names of 
adjacent claims, include unsurveyed as well as surveyed claims. 
Failure to include in the posted and published notice of a mineral application the 
names of the nearest or adjacent claims, in strict accordance with paragraph 
29, of mining regulations, will not render new notice necessary, where the notice ~ 
- as given is. substantially in 1 conformity with the practice heretofore: observed 
under said paragraph. | : 
Paragraph 29, of mining regulations, sineudied, and directions given for due pro- 


mulgation thereof. 


Secretary Francis to the Commissioner of the onaral Land Office, Feb- 
(I. H. i.) | — . ruary 27, 1897, Oo (Peds C,) . 


A ern for re-review of departmental decision of May 23, 1896 — 
(22 L. D., 624), and for the exercise. of the supervisory powers of the 
Secretary of the Interior, has been filed in this Department by the Kis- 
met Gold Mining Company. On examination thereof the same was 
entertained, and under direction of the Department a copy. thereof 
served on Ww. H. Gowdy et al. The matter now comes up regularly for 
consideration. 

So far as material to the eabetiod now involved, it appears inet aan 
ing the period of publication of notice of application for patent for 
the Kismet Mining claim, survey No. 8868, Pueblo, Colorado, land dis- 
trict, the owners of the Chicago Girl Mining claim, which it is alleged . 
soutlicts with the Kismet, did not file a protest and: adverse as required. 
by section 2325 of the Revised Statutes against the Kisinet. Subse- 
-quently, Gowdy e¢ al. did file a protest, in which it was alleged that 
the notice of application was not conspiciously posted on the Kismet, 
and that the published notice did not contain the names of adjoining . 
claims. . 

When the matter reached the Department, three questions raised ey 
- the appeal were decided. First: That Gowdy et al, having failed to _ 
file their protest and adverse as provided by statute, the Department 
could afford them no relief if there had been a substantial compliance — 
with the -law in the matter of giving notice; that the question as to 
whether proper notice had been given was one in which only the gov: _ 
ernment and the applicant were interested. Second: That the notice. 
posted on the elaim was conspicuously posted in contemplation of the 
regulations, and, Third: That the notices posted and published did not | 
contain the names of adjoining claims, or state where the record of the 
claim might be found. The order was, therefore, that the entry should | 
be suspended, ae new publication be made in eres | with the 
rules, 

A motion for review of this decision Was denied September 1, 1896 . 


(23: L, D., 319). 
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It is not deemed necessary to give in full the errors assigned. 

‘The Department has no intention of receding from the position taken 
in this case originally as to the status of the protestants. In the case 
presented at that time it was not charged or shown that they did not 
have notice of the application for patent, and the ex parte affidavits 


now presented, alleging that they did not have notice, come too late 


for consideration, under the doctrine announ ced in Peacock v. Shearer’s 
Heirs, 20 L. D., 213, and Tennessee Coal, Iron and Railroad. Company 
et al. 23 id., 28. | | 

It is not conceived how it can be seriously contended that ine fain 
in the case at bar is in violation of the regulations. It is not under- 
stood that counsel on either side, either in their briefs or in the oral . 
argument, insist on that position, but the complaint of the petitioner is: 
that the construction placed,on the regulations by the Department is. 
contrary to the practice that has prevailed in your office, and that the 
“rigid enforcement thereof at this time is a serious hardship on the peti- © 
tioner, aS well as the multitude of others who have followed the form of * 
notice published and posted in this case, and if adhered to will cause 
doubt and uncertainty as to titles secured, as well as cause great 
expense in re-advertising. And, it is insisted, that if an unbending 
rule is to be announced and adhered to, those who have proceeded in 
this manner, and have made a substantial compliance with the regula- 
tions, should not be summarily required to republish and repost, and 
thus give those who have been inattentive to their own interests an 
opportunity to harass the applicants with adverse proceedings. 

An informal inquiry at the mineral division in your office discloses 
the fact that a large proportion of the notices of the character under 
discussion are not strictly in conformity with the regulations, and some , 
of the features might on strict construction be subject to the same_ 
criticism as the one at bar. It has been considered by your office that 
these notices are a. substantial compliance with the regulations, 

In view of this, your office, on the promulgation of the decision in 
this case, deemed it advisable -to issue a circular to the local officers, 
in which was quoted DASEte DDS 29, 34, and 35 of the mining circular, 
and then following this: a 

By departmental decision of May 23, 1896, in the case of ore v. Kismet Gold 
Mining Company, it was held that a strict compliance with said paragraph 35 will 
be insisted upon, and in that case republication was required by reason of the tact 
that the published notice failed to contain a reference to the names of adjoining or 
nearest claims. : : 

_ In view of the fact that most published detiecs fail to com ply i in some re eee 
with. the above-quoted regulations, your special attention is called to said decision, 
and you are enjoined to comply with said peg iaione in. the preparation of notices. 
for publication. » 

After mature ieiperation on this subject, [ am convinced that there 
is much force in the proposition that if the rule announced by the 
‘Department in this case, if enforced, would effect a material change in 
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| the eonacies theretofore pr evailing in your office, which by reason of its 
long standing, may be regarded as having become a rile of property, = 
and that the summary enforcement of ‘such rule as to pending applica- 
tions, t in which notice has been given under the former practice, is not | 
only calculated to cause much confu sion, but great expense, both of 
which should be avoided.. _ . ee 

It is conceded on all hands that there should be & uniform practice, | 
and that the fullest and most aceurate notice should be given, so that — 


_- the parties interested adversely may be able to fix the locus of the 


claim, and thereby determine whether or not there is any conflict. ‘The 
language used in this case, and cited with approval in Parsons v. Ellis 
(23 L. D., 504), as to the necessity of this notice, meets my views. | 
It is not improbable that some confusion may have arisen by reason — 
- of the somewhat vague and indefinite wording of paragraph 29, and 

the different constructions that might be placed thereon. It will be 
observed that the language in regard to adjoining claims is: 

The name or names of adjoining claimants on same or other lodes, or, if none adjoin, 
_ the names of the nearest claims, etc. : 


Before commenting on this Janguage, it may be well to state that all 
official surveys of mining claims are made by a deputy mineral sur-— 
veyor, who is regularly appointed by the surveyor-general of the dis- 
trict. He is, therefore, an officer of the land department, and as such 
is strictly un der the highest obligations to perform his duties in accord- 
ance with instructions. Being such officer, his reports and acts must 
be accepted as prima facie true. It is upon bis report, made from 
actual observation in the field, that the data are obtained from which 
the register.must prepare the publication notice. The surveyor, there- 
fore, must act impartially in making his report. . His connection with 
the survey is only that of an officer of the Department, and any fur ther 
acts, especially in connection. with securing a patent, are in direct vio- 
lation of his duties and his instructions. I may add that this discus- 
sion is suggested by reason of the fact that it is charged that the 
deputy surveyor exceeded his duties in this matter by preparing “the 
notices of application for patent.” | 

Recurring uow to the language quoted from paragr aph. 29, ‘ste diffi- 
culty of rigidly enforcing this requirement in all its detail is clearly | 
apparent. To give the names of “adjoining claimants” would require 
a search of the records to ascertain who were the claimants of any 
such claim, which in itself entails a task that’ is burdensome and may 


be expensive, especially where there have been numerous transfers of 


_ fractional interests. .And it is not-clear how any better results so far 
as notice is concerned would be obtained by strictly construing this. 
It would seem as if simply giving the name of the claim would answer 
every purpose. .The claimants would then have all the notice that can 
‘reasonably be required. It is a fact, as I am TONS by your office, - 
ASTI VOU D413 3 
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| that this requirenient is ‘very-rarely fulfilled, and under the practice eet 
that has obtained has practically fallen into Neuse. 
| ~The practice has been simply to name adjoining claims, and i in this 
some confusion has arisen. . The almost universal practice is that only 
-@laims of which official surveys have been made are named. Itis true 
thiit these are the only claims of which the government, in any of its 
departments, bas auy official knowledge, but the fact may be, and not 
infrequently is, that claims of the greatest notoriety in the wining dis- 
tri¢t may never have had an official survey, and may be near, or “the 
nearest claim,” to that applied for. ‘It seems to me that it is the duty 
of the deputy surveyor in all cases where it is practicable to do so, to 
give the names of such claims. As said in this case originally, it is 
primarily the duty of the applicant himself to givesuch information as 
_he-is possessed of in regard to adjoining, or conflicting claims, as he i 18 
- presumed to know more about these matters than a stranger. 
 :It is not improbable that my pr edecessor, in deciding this case as he * 
: did, and holding that a strict construction should be given to this para- 
_ graph, especially in regard to adjoining claims, had in view the uecessity — 
' of naming. all such claims and was not cognizant of the fact that the. 
practice had almost uniformly been to include in mee poe only such. 
claims as had been officially surveyed. . 


It seems to me that paragraph 29 should be amended: so as toremove | 


' any doubt of its meaning, and make as clear and adequate provision — 
- for fature guidance as is possible. It will be readily understood that — 
it i8 practically.impossible to make any regulation that will cover all 
- possible cases that may be presented. The most that can be done is to 
formulate such rule as will be best. adapted to meet all contingencies 
_ that may arise, and leave the question as to whether there has been a 
compliance therewith to be determined as the emergency may be pre-. 


sented. The government has the. mineral lands for sale to those who a 


are entitled to the same by reason: of compliance with the law. The 
- Secretary of the Interior is clothed with power to make such rules and 
regulations in regard to the disposal. thereof as are not inconsistent 
with law. The purpose of giving notice of the application for patent 
for mining claims is to notify all who may have conflicting locations 
that they may protect their interests as provided by law. With this 


end in view, and to make more definite what the practice should be in | 


the future in such cases, I have had prepared the following as a substi- 
tute for the present paragraph 29: 


29. The claimant is then required to post a copy of the plat of such survey ina 
conspicuous place upon the claim, tegether with notice of his intention to apply for 
a patent therefor, which notice will give the date of posting, the name of the claim- 
ant, the name of the claim; the mining district and county; whether or not the loca- 
tion is of record, and, if so, where the record may be found, giving the book and 
page thereof; the number of feet claimed along the vein and the presumed direction 
thereof; the number of feet claimed on the lode in each direction from the point of 
3 discovery, or other well-defined place on the claim; the names of all adjoining and 
conflicting claims, or, if none exist, the notice should s SO state. 
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‘Your notiens is directed to immediately send to. the local officers a copy... 
of this rule, with instructions. that the same will be in full force and . 
' effecton and. after the first day of June, 1897, and all publications inade 
thereafter must be in conformity with this. Au publications. made ~ : 
started prior to that date will be treated under the rule as it was inter- — 
preted prior-to. the original decision In this case. 28 

I am constrained to believe that in the case at bar there was. a 4 sub- 
stantial compliance by the applicants with the rules as then adminis- 
tered and construed, and that the decision should be modified to this — 
extent. The order: requiring republication. and suspending the entry | 


during that poe. is rey rey oked. 
‘It is so order ed. , 


RAILROAD GRANT—IN DEMNITY SELECTTON—CONFLICTIN G LIMTis. 


GRUNEWALD BT “AL. V. NoRTHERN Pacret¢ R. BR. Co. BY AL. “AND 
NORTHERN ‘PACIFIC R.. R. Uo. v BE. PAUL, MINNEAPOLIS AND 


MANITOBA. Ry. Co. 


An: ideality sleetian unaccompanied by a specification of loss is no bar to the 
_ attachment of other rights, 
An uncanceled pre- émption: filing of record, ab the date a railtoad Breast becomes 
effective, excepts the land covered thereby from the operation of the grant. 
The establishment of indemnity limits on the definite location of the Northern 
Pacific, and action taken thereon, did not amount to a finding on the part of 
the Department that all the lands in said limits would be required: to oe the 
grant to said company. 
At the time of the filing and Sneenianee of the map of definite location of ae St. 
' Vincent extension of the Manitoba road, there was no reservation of lands for 
the benefit of the Northern Pacific outside the withdrawal on general route, 
and the primary limits adjusted to'definite location, that would defeat the 
grant to the Manitoba company. 


Secretary Francis to the Commissioner of the General Land Office, Feb- | 
ivHady °  % ruary 27, 1897. i (F. W. C.) 


This case is somewhat complicated, due to the many claimants to the 
tracts involved, August Grunewald, Peder J. Skaar and the Northern 
Pacific Railroad Company having each appealed from your office 
_ decision of February 2, 1895, sea) dispositign of the lands involved 

as hereinafter stated. | 

The case seems to have arisen upon an cic: tendered by. 
Grunewald on December 6, 1887, to make homestead. entry covering 
the S, 4 of the NW. 4, the Nw. 4 of the SW. 4 and lot 4, See. 3, T. 134 
N., R. 43 W., St. Cloud land district, Minnesota. 

This land i < within the primary limits of the erant for the St. Vincent 
‘Extension of the St. Paul, Minneapolis and Manitoba Railway, made 


by act of March 3, 1871, the rights under which attached upon ‘the | | 


acceptance of the map showing the line of definite location of the com- 
pany’s route on December 19, 1871. It is also within the thirty mile 
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or first indemnity belt of the grant to the Northern Bacio Railroad e 
as adjusted to the map of. definite location of said. road filed November 


7, 1871. It was vot within the limits withdrawn upon the map showing _ 


| ie line of general route of the said Northern Pacific Railroad. 
The NW. 4 of the SW. 4 1 of said section 3 had, prior to the tender 


of Gmc is sipplication: ‘been applied. for by Knudt Johnson, and 


 Grunewald’s application was rejected on account of the pending apple : 

- cation by Johnson; from which he duly appealed to your office. - 

The case arising upon Johnson’s application was duly prosecuted to | 
- this Department, final eposion being rendered i in J olinson’s favor oe 
10, 1891. 7 
Followiay: this decision it apears that Gigtewala eentianed a sscoud: 
application, covering only the land in conflict with Johuson’s entry, 
namely, the said NW. 4 of the SW. 4; but on July 13, 1891, he waived. 
any claim as to the said forty, electing to stand upon his application: . 
presented in 1887 as to the said S. 4 of the NW. 4 and lot 4 of See. 3. 

_ On April 5, 1893, one Peder J. Skaar. tendered his homestead appli- 
cation for ne Sw. 1 of the NW. i of. said Sec. 3. He did not allege 
prior settlement, bat the local officers, having misconstrued Grunewald’s 
-- action and supposing that he had withdrawn all claim under his appli- 
cation, instead of only eliminating the tract before referred to, held the — 
application by Skaar for allowance and notified both railroad compa- 
- nies of such action; from which they duly appealed. 

As to the claims made by the companies to the tracts involved, the 
record: discloses that on December 2, 1873, the St. Paul, Minneapolis 
and. Manitoba Railway Company listed the SE, 4 of the NW. 4 4 and lot 
4 of said section 3, and on July 31, 1884, listed fie SW. tof the NW. tof 
said section. The last aenitioned tract was selected by the Nor diern 
Pacific Railroad Company on.October 29, 1883, without specification of 
bases, but the same was applied in the amendatory list filed April 26, 
1892. The local officers rejected the attempted selection by the North. 
ern Pacific Railroad Company for conflict with the prior selection by 
the St. Paul, Minneapolis and Manitoba Railway Company ; from which 
said company duly appealed. 

The record further shows that the said Sw. tof the NW. . involved _ 
in the claim made by:both railroad companies ‘and by both Skaar and - 
Grunewald, was embraced in the pre emption declaratory statement of 
¥, J. Grunewald filed June 19, 1871, alleging settlement on the 7th of 
that month. This filing was never completed but was still of record, © 
—uncanceled, both at the date of the attachment of rights under the | 

Manitoba erant and at the date of withdr awal and selection on account 
of the Northern Pacific grant. | | | 

The conflicting claims of all parties * were sousiisied in your office 
- decision of February 2, 1895, betore referred to, wherein the homestead 

applications of both Grunewald and Skaar ars rejected.as to the said 
SW. fof the NW. 4; the same being held to have been excepted from 
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the grant for the Manitoba company, and was awarded to the N orthern 
Pacific Railroad Company under its selection, before referred to, of 
October 29, 1883. As before stated, this selection was not accom- 
panied by a designation of losses as a basis therefor, and not being 
protected. by the order of May 28, 1883, the. same was no bar to the 
_ attachment of other rights. cou Pacific R. R. Co. v. Miller, 12 
L. D., 428.) : | 
| The action of your office in awarding said tr ach to the said Northern 

Pacific Railroad Company is therefore reversed. This tract was, how- 
ever, excepted from the grant to the St. Vincent Extension by the filing 


' before referred to, and to that extent the holding of your office decision 


as against the grant for the Manitoba Company is affirmed. 

_. Between Grunewald and Skaar, Grunewald was the prior claimant 
under his application presented December 6, 1887, which I find he has 
not waived, and said tract is awarded to him, “ie soniictng applica ; 
. tion of Skaar being rejected. 7 
~The tract remaining for consideration i is ; the SE. 4 of the Nw. 4 4. and | 
: lot 4 of said section 3. a 
. As before stated, this tract. is within the primary limits of the grant 
for the Manitoba Railway Company, the rights under which attached 
December 19, 1871, and is also within the indemnity limits of the grant 
for. the Northern Pacific Railroad Company, on account of which appli- | 


_¢ation was made to select this Jand April 27, 1892; the Same being 


rejected. because of conflict with the Manitoba erates 

Your office decision sustains the rejection of the attempted selection 
by the Northern Pacific Railroad Company upon the ground that the 
lands were withdrawn, on account of the Manitoba grant, at the time 


of the presentation of the list of selections by une Northern Pacific e. 


, Railroad Company. 
_Itis. urged by the company that the: rights of pick parties within: 
this conflict are determined by the decision of the United States Su- 
preme Court in the case between said companies reported in 139 U.8., 
pagel. It is admitted that the Department has ruled otherwise in its 
decision of December 4, 1895, between said companies, reported in 21 
L. D., 462, but it is urged that this holding is pea} in conflict with 
the aseon of the court. | 

Just what was intended to be held by the court in the case referr ed 
‘to is a matter of some doubt. | 
The lands involved in said case were all within the limits of the with- 
.drawal upon the map of general route of the Northern Pacific Railroad 
Company, which withdrawal became eftective before the attachment of 
rightsy.under the Manitoba grant. sa 

As stated by the court (page 17)— 

The withdrawal made by the Secretary of the Interior ‘of lands within the (te. 2 
mile limit, on the i3th of August, 1870, preserved the lands for the benefit of the - 


~ Northern Pacific Railroad’ from the operation of any subsequent grants to other | 
companies not specifically declar ed to cover the: premises. ; 
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This would seem to effectually dispose of the claim of the nob 
; Railway Company as to such lands. —_ 
_ Itis true that it was also stated in said opinion— 


The act of March 3, 1865, 28 already stated, is expressly restrained from in any 
way interfering with any lands previously reserved by Congress or any competent — 
authority to aid in any work of public improvement. Consequently, under that act - 
- no claim could be asserted. that would in any way interfere with the grants to the 
Northern Pacifie Railroad Company. | . | 


But Ido not believe it was the intention of the court to enlarge — 
-upou the case in hand, nor do I think that it should be construed to — 
| include, as involved i in this case, lands outside of the withdrawal on the © 
general routé of the Northern Pacific Railroad Company, and which 
were shown, upon the acceptance of the map of definite location of the — 
-Manitoba grant, to be within the primary limits of said’ grant, and so — 
~ far as the records showed, free from adverse claims. ; 

This was on December 19, 1871, and prior to this time, to wit, on 
November 20,1871, the map of definite location of the Northern Pacific 
Railroad Oona opposite this land bad been filed. 

Upon the lands reserved on December 19, 1871, the Manitoba eran 
could not operate,. but these were only such as had been withdrawn 
upon the line of general route of the Northern Pacifie Railroad Com- 

pany and such as fell within the primary limits adjusted -to its line of 
definite location. 

As to the lands within the indemnity limits of the grant for the 
Northern Pacific Railroad, outside of the withdrawal on general route, 
what were the rights of the Northern Pacific Railroad Company? 

‘Since the decision of this Department in the case of Northern Pacific | 
Railroad Company v. Miller (7 L. D., 100), it has been uniformly ruled 

that the sixth section of the act of July 2, 1864 (13 Stat., 365), prohib- 
ited the withdrawal of indemnity lands on account of the Northern 
Pacific grant, so that there was no reservation thereof on account of 
the grant.- 

- In the case in 139 U. S., 1, it is stated, on pages 8 and 9: 

hee a map of general route of the road of the plaintiff was filed, as above saented. 
_and the line of the road in Minnesota was definitely fixed, the commissioner of fhe 
general land office designated, upon maps and records in his office, the limits of 
the lands granted by Congress to the plaintiff, according to the provisions of the act 
-of 1864,.and the above joiut resolution, namely, the twenty, thirty and forty-mile 
limits on each side of the line of definite location, the first named being the limits of 
tire lands in place ; the second, the limits of the indemnity lands; and the third, or 


forty-mile limit, the limits of the further indemnity granted by the joint resolution | 
of May 31, 1870.. And upon such designation it was found that there was not in the 


[es State, within those limits, at the time of the final location of the road, an amount of —_. 


lands intended by the grant of Congress for the plaintiff, not previously granted, 
sold, occupied by homestead settlers, pre- -empted or.otherwise. disposed of, 
Again on page 19— | 


As to the objection that Do evidence was dpraaioed of ‘any delection by. the Sedre- 
tary of the Interior from the ancom ty: lan ds to make ae for the deficiencies found 
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in the lands within the place limite, it is sufficient to observe that all lands within 
the indemnity limits only made up in part for these deficiencies. There was, there- 
fore, no occasion for the exercise of the pudemeny of the Secretary i In eclocton from 
them, for they were all appropriated. . : 
This is urged as being, in effect, a reservation of all lands within | 
the indemnity limits of the Northern Pacific grant in Minnesota, as_ 
agwinst the grant under the act of 1871 for the Manitoba Company. | 


The language used by the court was perhaps influenced by the admis- _ 
sions of the companies, said case having been tried upon an agreed a 


statement of facts. 

- The records of this epartnieit show that upon the filing of the 
nap of definite location of the Northern Pacific Railroad Company on 
November 20, 1871, the limits of the grant were established, the map 


being forwarded to the local office by letter from your office dated | 


December 12, 1871, which letter was received December. 21, 1871. _ | 

While this diagram showed the forty mile or second indemnity belt, 
yet the letter forwarding it to the local office does NOB, show that, as 
stated by the court, | 


Upon such desi anion it was found that fiers was not in the State, within those | 
limits, at the time of the final location of the road, the-amount of lands intended 
by the grant of Congress for the plaintiff, not previously erauved, sold, occupied by 
- homestead. settlers, pre-empted or otherwise disposed of. | 


The letter states as follows: e 


You will observe by reference to the act of aL} vee 1870, that ‘lis Additional 
indemnity lands therein granted are only for making up deficiency caused within 
their granted or 20 mile limits, by the disposa] of lands in odd sections since the pas- 
sage of the act of 2nd July 1864, and upon the contingency: that such deficiency 
lands cannot be obtained within the 10 mile indemnity limits prescribed. by the act 
of 2nd July 1864. Nor can the company make selection of any lands heretofore 
reserved for the Lake Superior or Mississippi railr oad or reserved.or granted for any 
' other purpose and which were still reserved at the date of definite ‘location of the 

road-and map thereof filed in this office. 

Therefore in the examination of any lists of lands selected by the company you 
will require that those in the 20 mile or granted limits aud those in the 30 mile or 
first indemnity limits shall be presented in separate lists and: you will eliminate 

or reject therefrom any lands to which the United States had not full title or which 
were “reserved, sold, granted, or otherwise appropriated, and” not “free from pre- 
.emption or other claims or rights at-the time the line of said road” was “ definitely 

fixed, and a plat thereof filed in the office of the Commissioner 24 the General Land 

Office” which was 21st November 1871. ‘ 3 


It will be.seen that said letter eiewuly eoienipiated: the eehaustion: 
of the first indemnity belt before the second. was to be resorted to, but 


makes no.. finding on that contingency, the. action: amounting: only 1 to. - 


the establishment of. the limits within which selections might be made | 
— if necessary, which were ordered withdrawn, “as was. re peace’ oe 

prevailing. : : 
As to the lands involved in ihe ‘case before ‘the court, ‘the fesse 
therein made is of course binding, but in the administration of these - 
| grants the facts 5 gathered from the records and files of the Deparment | 
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- are our guide, and in “nao o ieposition of the roe grants we must 
' be governed aécordin gly. 

IT am therefore of opinion that 'no such reservation was created on. 
account of the Northern Pacific Railroad grant outside the limits of 
the withdrawal upon general route at the time of the filing and accept- _ 
ance of the map of definite location of the St. Vincent Extension of 
_ the Manitoba Railroad, as would prevent the grant to the last men- = 

_ tioned company from eae effect. . | 
Your office decision, in so far as it awards nt tracts under consid- 
eration to. the Manitoba Railway Company, is accordingly affirmed. 


PATENT—INADVERTENT ISSUE-VACATION. 
Cook v., ‘TAYLOR. 


Snit fur the recovery of title will be advised. seniais a patent, through inadver sie 
and mistake, is issued in contravention of: departmental directions. 


Secretary Er ancis to the Commissioner of the Gener al Land Office, Feb- 
Ne, 2 TUary 27, 1897, 0° (J. L. Mo€.) © 


Counsel for A ohn F. Cook. has filed. a.motion for review of. depart- 
mental decision of January 19, 1895, affirming the decision of your - 
office, dated April 6, 1893, dismissing his protest jeter the delivery 
to William A. Taylor of patent for the N W. 4 of the NE. 4 of Sec. 32,T. — 
68., B.8 W., Las. Cruces land district, New Mexico. (‘See 300 L. and — 
ht., 439, ) | | 

“The record facts of the case are in brief as follows: —_ 

~ Taylor made pre-emption filing for the tract on February 16, 1884, | 
. (On August 12, 1886, Cook filed an affidavit, alleging that the land: , 

was mineral in character, and that he me atfiant) was owner of a 
mining claim thereon. | 

Taylor made final proof Aneual 26, 1886; and on Sentonbet 21, , Same 
_ year, was allowed to make entry of the tr ace in controversy: 

_ A hearing ou the affidavit was.had October 30, 1886, 
The matter came in due course of appeal betore the Deparment 
which, on December 24, 1891, held that the land was agricultural in 
| char a but that the testimony failed to show that the entryman had 
| “complied with the law as to residence, improvements, aud cultivation. 
Your office, by letter of February 22, 1892, promulgated said decision, 


. and stated fur ther that Taylor) would be allowed sixty days from notice — 
°"ewithin which to submit supplemental proof showing full compliance 


with the pre-emption law as to residence, improvements, and cultivation, | 

if such is the fact; otherwise his entry will be held for cancellation.” 
~ No supplemental proof was ever submitted, and no motion for review. — 
was filed. The case was declar ed closed by your office. letter of Lae 


«6, 1802. 
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The entry papers were ‘filed in division “G” (the pre-emption divi- 
sion) of your office, with the endorsement, ‘Land adjudged agricultural 
and contest closed. Sent to R. & R. April 8, 1892.” The final proof 
(made August 26, 1 886, supra,) showed. compliance with the pre-emption 
law. The testimony adduced at the hearing (had on October 30, 1886, — 
supra) was not with the entry papers. ~ No note on the papers ‘referred 
to the call made by division ““N” (the mineral division) of your office, 
for supplemental proof. In other words, division “G” was wholly 
unaware of the action that had been taken by your office, the record of 
which was in division ““N.” Therefore, upon report by division “G” 
that decision had been rendered and the case closed, patent was issued 
to Taylor on May 4, 1892. 


Counsel for Cook, learning of the issuance of patent, filed a. protest . 
, against its delivery; but your office, by letter of April 6, 1893, held: 


It is not necessary to question whether the patent in this case was issued inadvert- 
ently or not. .It has been issued, signed, sealed, and recorded in this office; and this 


. office has no farther right to pass upon the validity of Taylor’s entry. 


From the above decision of your office Cook appealed to the Depart- 
ment, asking that said decision be reversed, or as an alternative, that 
sult be instituted, for his benefit, to set aside the patent. The Depart- 

ment, on January 19, 1895, held that said ereien was correct, and 
added: : 


| The Department has no legal authority to dstenatne the question of a duly executed 
-patent. It has, then, no right to consider whether the patentee ought to have or 
receive the patent. (United States v. Schurz, 102 U. 8., 378.) The government is 
under no-obligation to the petitioner respecting the relief invoked, and] am not 
satisfied that suit should be brought by the government to vacate the patent. 

In the motion for review. of the above named departmental decision, 
counsel for Cook earnestly contend that.gross fraud and wrong were 
committed by the entryman, or by parties whom he allowed to make 
‘use of his name. ‘ This, however, is a matter which need not be dis- 
cussed. It certainly has been shown that inadvertence and mistake 
were committed in issuing the patent. 

_ In the case of Williams 2, wanted States 138 U. 5 514, om, the 
supreme court said: | | - 

: The allezations of the bill are se fraud and Wrong; : but they also show fanart: 
ence and mistake in the certification to the State; “anti it can not be doubted that — 


inadvertence and mistake are, equally with fraud and wroug g, grounds for judicial - 
interference to divest title acquired thereby. This is equally true in transactions 


- between individuals and in those between the government and its patentee... . 


.The facts and proceeding rs attending the transfer of title are fully disclosed in the bill. 
‘Chey point to fraud and wrong, and equally to inadvertence and mistake; andif the © 
latter be shown the billis sustainable, although the for mer enue against tiie defend- 
ant may not have been fully established. 


The above decision. of the supreme ae appears to. me to be clearly 
applicable to the casé at bar. 
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| Cook’s petition asks, 1n substance, that the government institute suit. 
. for his benefit. But, in my opinion, he makes no showing that would 
justify the bringin g of suit for his benefit; as the Department held in 
its decision of January 19, 1895, ‘the Souerimiont is under no. obliga. 
tion to: the petitioner fepecnng the relief invoked.” Therefore the 
motion for review must be denied. 
"In view, however, of the inadvertence and mistake committed soe 
. your. office in issuing the patent in question in contr avention of the 
departmental decision directing that. Taylor’s claim should not be 
allowed until he had furnished proof of compliance with the pre-emp- 
tion-law, you are hereby directed to prepare the record in the case for 
submission to the Department ofa ustice with a view to institution of 
_ Suit to set aside said patent. 


PRACTICE—WAGON ROAD GRANT—SETTLEMENT CLAIM. 
WATSON eo. THE DALLES MILITARY WAGON Roap Co. 


The an neement of cases on the docket in the General Land Office, i is amatter rest. 
ing in the discretion of the Commissioner, and will not be interfered: with bY Ee 
the Department unless an abuse of discretion appears. 

_ Mere occupation or use of a body of unsurveyed public land of indefinite area, with- 

out intent to acquire title +o the particular portion thereof in controversy,.is 
not such an appropr iation of that portion as to except it, or the sub-division. of 
which it 3 is a part, from the eae of a wagon roa d grents: 


Secretary Francis to aC amone of the General Land Office, Feb- 
hae Ee age * 8 ruary 27,1897, ; (H, B. , JT.) 


[have spent the appeal of Samuel Je Watson from your office 
decision of August 31, 1896, in the case of said Watson against The — 
Dalles Military Wagon Road Company, involving the NE. + of section — 
25, T. 20 8., R. 46 E., Burns, Oregon, land district. | 

Watson claims the land under his homestead entry No. 511, élierafor, 
made January 15, 1894; said company claims it under the grant of 
February 25, 1867 (4 Stat, , 409), to the State of Oregon, to aid in the 
construction of the said wagon road. This case was previously before . 
the Department on appeal by Watson, and a hearing was then ordered | 
March 6, 1896, to determine whether there had been such appropriation 
of. the land under the settlement laws as to except. it from the opera- 
tion of the grant. The hearing was held in May, 1896, and the case 
now again reaches the Department in regular. course of propeedines | 

The land is within the primary limits of the said grant, and unless 
duly reserved or otherwise lawfully appropriated, the right of the com- 
pany attached thereto upon the definite location of the line of the road 
November 1, 1869 (McDowell v. The Dalles Military Wagon Road Co., 22. 
_L.D., 599). Your office held, in effect, that the land was not so r served! 
or aparonriated. that the ight of the company attached thereto on 
| the date last mentioned and that es entry should be canceled. 
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The contentions of Watson on appeal may be reduced to two, viz: first, — 
that your office erred in deciding the case “within twelve days after the 
arrival of the record, in violation of Rule 73 of the Rules of Practice;” 
and second, in not holding that the land was so appropriated by-settle- 
meut thereon of one Hli Keeny, as to except it from the Be se of 
‘the grant. | 
It appears that the record ached your office August 19, 1896, ae 
_ that the case was therefore decided by your office on the. twelfth day - 
after the arrival of the record. The Rule of Pr actice referred. to is as_ 
follows: | Beets 


a After the Gowmiesioner ‘ahali hav received a record of testimony in a: poutested 
case, thirty days will be allowed to expire before any action thereon is taken, unless, 


in the judgment of the Commissioner, public. policy or private necessity shall 


demand summary action, in which case ve will proceed. at his discretion, first noti- 
fying the attorneys of record of his proposed. action, | 


The advancement of cases in your office is discretionary with the 
Commissioner and will not be interfered with by the Secretary unless 
the discretion is shown to have been abused; and the proceeding for 
the correction of any alleged abuse of discretion is .by certiorari and 
not by appeal (#a parte Frank Quinn, 9 L. D., 530, and Taylor v. Roger 8, 
12 L. D., 694). Appellant’s first contention is noe. therefore well taken. 

The featiane shows that about the fall of 1865 or spring of 1866, 
two men, named respectively Brnee and McFarland, enclosed a tract > 
of land of fron’ eighty to two hundred and twenty-five acres, according 
to various estimates, on the west bank of the Owyhee river, some dis- 
tance below its junction with Snake river.in said State, and occupied 
and used the sane chiefly as a hay ranch, A brush fence on three 
sides and the river on the fourth formed the enclosure. said township | 
was then unsurveyed. It was not surveyed until August, 1875. The 
precise position of this enclosure with reference to the. erbdivisiona of the 
subsequent public survey does not clearly appear. According to a 
. diagram offered in evidence, based upon the testimony of one of appel- 
lant’s witnesses, the ranch embraced nearly all ofthe SW. 4 of said sec-._ 
| tion, part of the NW. 4, about thirty-five acres in the 8S. 4 of the NE. 4 

_and about forty acres in the NW. 4 of section 36. Said Keeny Si: 
ceeded Bruce and McFarland in thes occupancy of the ranch about J uly, _ 
_ 1867, and continued there until about 1872. According to appellants | 
witnesses, some hay was cut by Keeny on one or two occasions aloug 
the north side of. said: enclosure, upon ground now claimed to. have | 
been within the same and part of said NE. 4. No other use ther eof a 
~ Keeny or his predecessors is alleged. or noe: : 

From the official plat and field notes of the public survey it appears 
that the Owyhee River enters said section 25 a few rods east of the — 
_ southwest corner thereof and flows northeastward through it, passing 

out of the section about the same distance south of the northeast cor- 

ner, and that its position: in said section is considerably northwest of 
the position shown on said. diagram. This correction of the position 
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— of theriver in said section, taken in connection with the testimony gen- 
erally, would leave only very few acres in the SE. 4 of the said NE, 4, 
if any, within the boundaries of the ranch, even upon: the basis of the 
enlar ged acreage shown in the said mere which basis, however, as 
already indicated, is not correct. The buildings used as Aivellinee by 
these ranchmen were on the extreme western portion of the ranch and 
only a few yards within the brush fence. It. is not clear, therefore, 
- from all the evidence, that any portion of said NE. 4 was embraced in 

the said ranch as cocenpied by the parties famed. or any of them. 
Subsequeut to the occupation of Keeny it would appear that the ranch — 
was considerably enlarged, embracing from six hundred to eight hun- | 
dred acres, which fact is immaterial except to account to some extent 
for the uncertainty in the minds of the witnesses as to its boundaries 
- at and prior to November 1, 1869, when the company’ S Heat under its 
- grant attached. | 
_ Itis not shown that any of the parties ever anied. or tniendel to 
claim said ranch or apy part thereof under the pre-emption or home- 
stead laws or. to take it for the purpose of making thereon a home for 
themselves. Itis not shown that Bruce or McFarland had any of the 
qualifications of a pre-emptor or homesteader, nor that Keeny was com-- 
petent to exercise either a pre-emption or a homestead right at any time 
during his occupancy of said ranch. He was apparently a citizen of 
the United States and the head of a family, but none of the witnesses — 
_ knew whether he had or had not exercised homestead and pre- -emption — 


rights. He could exercise such rights but once. Itis familiar doctrine 


that in the absence of affirmative showing that an alleged settler on the _ 
_ public lands had the necessary qualifications of a settler, his occupancy — 
thereof would not except the same from the oper ation of. any such gr ant ; 
as is herein relied upon. | es 
Even if it should be conceded, Hoseven that Keeny had all the 
qualifications of a settler, the fact that appellant has not shown, as 
already indicated, that Keeny occupied any portion of the land in con- 
- troversy under any claim of homestead or pre-emption settlement, would 
be fatal to his second contention. Mere occupation or use of a body 
of unsurveyed public land of indefinite area, without intent to acquire 
title to the particular portion thereof in controversy, directly proven 
or to be reasonably presumed from acts done in the premises, 1s not 
such an appropriation of that portion as to except it, and much less 
the larger. legal subdivision of which it isa part and which Watson 
claims, from the operation of such a grant. The testimony most favora- 
ble to appellant, that of his witness Harris, does not tend to show that 
‘said ranch covered more than thirty-five or forty acres, at the utmost, | 
. of the land in controversy, and that: -testimony—from. which the ain 
- ‘gram above referred. to Was made—is shown to.be largely guesswork 
~ and unreliable as to the size and precise location of the ranch. 
- The decision of your office is affirmed in accordance with the fore- 
“going views. Watson’s entry will be canceled. | | 


~ 
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PRIVATE CLAIM—ACT OF MAY 26, 1830. 
FRANCISCO PRRRErRA. 


Private claims decided and seceinientied for confirmation by the commissioners, - 
and referred to Congress by the Secretary of the Treasury January 14, 1830, aré 
confirmed by section 1, act of May 26, 1830, 


Secretar y Francis to the Commissioner of the General Land es Feb- 
(HL) | ruary 27, 1897, _ (P. J.C.) 


The Department is in receipt of your office letter ( “@r) of J anuary D, 
1897, in reference to the private claim of Francisco Ferreira to certain | 
ielands-Ge keys—in the southern part of Florida. | 

~The attention of your office recently has been brought to this mater, 
‘as stated in your said office letter, by one Horatio Crain, who claims . 
‘present ownership of a portion of the land embraced in the claim, 
and desires a patent.” 

This matter has been the subject of asiieration by your office, from | 
time to time, for more than three-quarters of a century and is still 
unsettled. The purpose of your office letter is to have the matter 
finally settled so that those claimin g the lands may secure title thereto. _ 
The facts disclosed are as follows: | 
~The ‘petition of. Francisco Ferreira to the povernon of Florida is as | 
follows: : : 
és [‘Translation.] ; 
To his excellenc) y the Gover NOM: . .. 

‘Don Franeiseo Ferreyra, of this city; to your excellency respectfully sheweth: : 
That he is desirous of dedicating himself to the cultivation of the land, and, with. 
some slaves he owns, establish himself on some place that may be ‘advantageous, 
- whenever be can collect funds for the ees obtaining hands; and as the serv- 
ices he has rendered, and is still rendering, to the country with his person and © 
property, and the great losses he has esa during the revolution of this prov ince,. — 
are well known to your excellency, he therefore prays that you will be pleased to | 
_ grant him in absolute property a key situated among those called the llorida Keys, | 


and ig known by the name of Key Bacas, and four small” islands which are situated 


in the vicinity thereof, that hé may, when ho collects sufficient funds, proceed to 

form his, establishment thereon; which may, at the same time, be very useful for 
those who have the misfortune ‘of being shipwrecked near said place—a favor he 
hopes to obtain from the goodness of your excellency. 

Saint eee? January 4, 1814. , 
a Fraw’co FERREIRA, 
On the - following day, J annary:5, Kindelan ordered: “Let there be 
granted to him in absolute property the Key Bacas and the small 
island adjacent, without injury to a third person.” (Ex. Doc. No. 58,. 
44th Cong., 1st Session, House of Representatives.) 

Congress, on May 8, 1822, passed an act (3 Stat., 709), “for ascer- 
taining claims and titles to land within the T Sato of Florida,” which 
provided for the appointment of three commissioners by the President, 
before whom every person, or their heirs, ete., “claimin g title to ands 
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under any ‘patent, grant, ooncéssion,” ate., “dated previous to Ja anuary 
14, 1818,” shall file his claim, “setting forth, particularly, its situation 
and boundaries, if to be ascertained ;” that the commissioners shall — 
examine and determine on the validity of said patents, etc, but all 
claims must be presented prior to May 31, 1823. Section 5 defines the 
powers of the commissioners, and, alnong others, , 1s this: 
| They shall not have power to confirm any claim. or ‘part thereof where | the 
~ amount claimed is undefined i in ‘quantity, or shall exceed a thousand acres; but in 


- all such cases shall report the testimony, with their opinions, to the Secretary of the 
‘Treasury to be laid before Congress for their determination. | 


By act of March 3, 1823 (3 Stat., 754), Congress dened the ach 


above quoted, by providing that the commissioners therein provided — 
. for should confine their labors exclusively to West Florida, and a new 
cominission of three was provided for East Florida, and within that. . 
district, shall“ possess all the powers given by, perform all duties 
required, aud shall, in all respects, be subject to, the provisions and 
restrictions of the act of the eighth of May,” supra, except so far as 
the same is altered or changed by the provisions of this act.” Section 
2 of this act provides, that claims in favor of actual settlers at the 
_ time of cession are to be confirmed, where the claim does not exceed 
three thousand five hundred acres; 

and said commissioners shall have power, any law to the contrary notwithstanding, 
of deciding on the validity of all claims derived from the Spanish government in 
favor of actual settlers, where the quantity does not exceed three thousand five 
hundred acres. 

Section 5 provided that claims not filed on or before pecan yer 1, 1823, 

shall be held to be void and of no effect. 

By act of F ebruary 28, 1824 (4 Stat., 6), the time was again extended 
till January 1, 1825, and so much of the former act as made void those 
claims not filed before December 1, 1823, was repealed. Section 3 of 
this act declares that no person shall Be deemed an actual settler 
within the provisions of the prior act, | | 
unless such persons, or those under whom he. élatna title, shall have been in the 
cultivation, or occupation, of the land, at and before the period of the cession. 

It may be remarked, at this stage of the recital of facts, that it is 
fairly deducible from the petition of Ferreira that he was not at the 
date of the grant or cession an actual settler on the land as defined 
by the statute just quoted. Hence, his claim would not come within 
the provision of the statute authorizing the commissioners to confirm 
the claims of actual settlers where they did not exceed three thousand 
five hundred acres, but would be controlled by the provisions of the 
first act, which limited their confirmations to one thousand acres, pro- 
_ vided, of course, his claim exceeded the latter amount. 

In Volume 3, American State Papers—Duff Groen somueene On” 
page 658, is found ‘the “ Minutes of the Board of Florida Land Com-. 
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missioners.” It is recited that they assemble for. action, under ine acts — 
of May 8, 1822, and March 3, 1823, for “ascertaining claims and titles — 
to lands within the district of Rast Florida.” In these can under — 
‘date of November 17, 1823, is found this: | 


Francis Ferreira presented his memorial to this board, praying confirmation of 
title to an island known by the name of Bacas, and four small islands adjoining, 
situated to the south of Cape Florida, and known as one of the Florida Keys, witha 
concession to memoralist made by Governor Kindelan, and dated the dthof J eae 
1814; which are ordered to be filed, 


This, 80 far as my research can be extended, is the first presentation of 
this Gini: ; 3 
Pursuing this aie in its etesudiogeal order, it is found that Con- 
_ gress from time to time extended the period within which claims should 
be presented to the boards. By the act of February 8, 1827 (4 Stat., 
| 202), it was provided that. all records, etc., in the possession of the 
“secretary of the late-board” be delivered to the register and receiv er 
of the district of East Florida, and it was made their duty - 7 
to examine and decide all claims and titles to land in East Flor ida, not heretofore’ 
decided by the late board: of commissioners, subject to the limitations, and in 
conformity with the provisions of the several acts. on Congress providing for the 
‘adjustment of private land claims in Florida. 

In pursuance of this law the local officers, 1 in J anuary, 1829, submitted 
their final report to the Secretary of the Treasury, which was trans- . 
mitted by him to the President of the Seuate, January 14, 1830 (Vol. ‘5 


Ai’n St. P’rs, etc. 327). On page 420 of the same olan: and being a ° | 


part of the said réport, will be found “abstract No. 15 of sixteen cases ~ 
sent back from.Washington to the register and. receiver for their 
report.” No. 13 is that of Francis Ferreira; “date of concession Janu- 
ary 5, 1814; :” acres blank; conceded by Kindelan, ‘“‘hoyal order, etc., 

1790, ” and described as: Key Bacas. In referring to this claim, they 
say, in a note: _ 7 | 7 
_ No. 18—Francis Ferreira, elin’t. —Key Bacas. The waaay to this land was canes . 
by. Governor Kindelan, in J anuary , 1814, for services. The testimony is filed in the 
Land Office at Wigebingtou: ‘It was recommended for confirmation on the 19th J une; 
1824, | 7 2 

I do not find any record in the American State Papers warranting — 
the statement here made that this grant “was recommended for con- 
firmation on the 19th June, 1824.” This is the date of the confirmation 
of the Key Vacas, an entirely different grant, although to a person by 
the same name. Key Vacas is described as containing ‘14 acres with- 
out the old lines, and about one and three-fourths miles north of the ~ 
City of St. Augustine,” while Key Bacas is located in the Florida Keys 
at the extreme south of the State. It may be possible that the local 
officers in this report have confused the two grants. 

It appears that in 1874 one EH. C. Howe, claiming to be one ar ths 
heirs of Charles Howe, who. held the property by mesne commeyanee: 
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_ from the original claimant, made inquiry of your office as. to the e statns 
of the claim, and he was informed, by Mr. Commissioner Burdett, . 
that it had always been held by this (your) office that the sixteen claims that had 


. been omitted from the Commissioner's report, which was submitted to Congress . 
February 21, 1825, had never been confirmed. 


‘Howe then applied to have the claim confirmed under act of Gane : 
22,1860 (12 Stat., 85), as extended and amended by acts of March 2, 
1867 (14 Stat., 544), and Jue 10, 1872 (17 Stat., 378). ss 
Action was evidently taken ander these acts, for it appears by Es. 
Doe. No, 58, supra, that Mr. Secretary Chandler, on January 6, 1876, 
: Franemibied ‘‘a report on the private claim of Ghavles Howe's. legal 
representatives” to the Speaker of the House of Bepresentanyesss in 
the following language: — =! 
Pursuant to the requirement of the fourth section of the act approved June 92, 
1860, (12 Stat., 85,) I have the honor to transmit herewith the report of the register — 
ancl receiver of the land-office at Gainesville, Fla., acting 4s commissioners’ under’ 
said act, on the private land-claim of the legal representatives of Charles Howe, 
deceased, together with letter of the Commissioner of the General Land-Office, of 
the 28th ultimo, approving said report. 
So far as disclosed, nothing was ever done by Congress on 1 this, 
except to print the Topo 
Thus the matter seems to have rested, until December 8, 1896, hen 
Horatio Crain addressed your office celative to the same. In your said 
office letter.to the Department as a result of this letter from Crain, iti is 
sald: | | 
[ do not agree with the views held by Commissioner Burdett, that it was doubtful 
as to whether Ferreira’s claim has been confirmed by the act of May 28, (26,) 1830. * + : 
I am of the opinion that the claim of Francisco Ferreira, having been recommended 


for confirmation, was duly confirmed by the first section of the act of May 26, 1830 
(4 Stat. , 405), and that no further action is necessary on the part of Congress. 


The first section of the act, of May 26, 1$30, reads as follows: 


‘That all the claims and titles to land filed before the register and receiver of the 
land office, acting as commissioners, in the district of East Florida, under the quan- . 
tity contained in one league sqnare, which have been decided and recommended for - 
confirmation, contained in the reports, abstracts and opinions, of said register and 
‘receiver, transmitted to the Secretary of the Treasury, according. to law, and — 
referred by him to Congress, on the fourteenth day of J anuary, one thousand eight 
hundred and thirty, be, and the same are hereby confirmed, etc. 


It is clear that this act refers to such claims as were filed ae tie 
‘register and receiver, 
which have been decided and recorhmended for soniieniation:/ contained in the 
reports, abstracts and opinions of said register and receiver, 
and referred to” Congress by the Secretary. of the Treasury January 
14, 1830. This claim was referred to Congress by the Secretary of the 
Treasury on said date, as appears by abstract No. 15, and it was stated. 
by the local olicers that “it Was recommended for. confirmation on the 
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19th June, 1824.” The local officers evidently reported the fact only of 
the recommendation by the former board, and do not make any recom- 
mendation themselves. While I am unable to find in the minutes of the | 
board, contained in American State Papers, etc., any official record of 
its yecommendation for confirmation, ee aoe is in the Ex. Doom neny | 
No. 58, this: aa 
B. —Deer ee. 


IRA ve Claim to an island called Key Bacas and four small Televi 
4 adjacent, 


PRANGL FARREI 
THE Unitep STATUS, 
In this case the claimant isnneee a concession made to him: by Governor Kindelan 
for the island set out in this memorial, dated January 5, 1814, the quantity undefined: 
_ The board not being authorized to decide finally on claims of this nature, but 
conceiving that the claimant has made out an equitable title for the lands which‘he ~ 
claims, it is therefore recommended to Congress for confirmation. 7 
a | JUNE 19. 

I, Antonio Alvarez, keeper of the public archives of East Florida, do hereby cer- 
tify the following to he a true and correct extract from the registry of claims kept 
by the board of land- commissioners, (book A, page 250,) now on file in my office; 
according to law. 

Witness. my band and seal of office, at the city of Saint Augustine, Territory of 
Florida, the pyeueyerourys day of March, A, D. one thousand eight hundred and: 
thirty-six, 

: ANTONIO ALVAREZ, A. P. A. 

‘If the copy of this judgment is to be accepted as authentic, and I 
see no reason why it may not, then the statement of the local officers 
would seem to be verified. 

The area contained in the erant. is ‘under tive caantigy contained in 
one league square,” as determined in Teresa Rodriguez (15 L. D., 64), 
being, as reported by the local officers. and Commissioner Burdett, - 
4,144.15 acres. 

I therefore concur in the conclusion of your office, as: announced in 

said letter of January 5, 1897, and suggest that appropriate action be 
taken by your office to issue patents to the proper party or parties. 


- SUDEMENT OF CANCELLATION—APPLICATION TO ENTER. 
| GUILLORY 7% BULLER. 


Under a decision holding an entry for cancellation, if within a specified period the 
-entryman fails to comply with certain requirements, or appeal, the judgment 
becomes final at the: expiration of said period, if. the requirements.of said deci- 
gion are not complied with, and no appeal is taken, and the land involved is 
thereafter open to entry by the first legal applicant; but during the time so 
accorded tothe entryman an application to enter said land shonld not be received. 


Secretary Francis to. the Commissioner of the General Land Office, Feb- 
(I. i) — 3 ruary 27,1897, (GC. J. G.) 


This eeneeret is in relation to the S. 4 of the SE. 3 4, See. 6, T, 4 
S., BR. 2 E., New Orleans land district, Louisiana. 
= 0GtT = ve 24-14 | 
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“Phe record shows that Arcius Vidrine made adjounug farm hlome- 
Stead. entry for this aue on December 14, 1881, claiming as his original | 
farm the 8.4 of SW. 4, same section, township and range. It seems: 
that Vidrine had lived on his original farm since 1876. He continued 
to reside thereon until Noveiuber 1, 18384, when, as he clains, finding 
opportunity to sell at a good price, ie sold his ane farm and moved 
away. He remained away until March 10, 1890, when he retur ned and 
established residence on the adjoining farm. | 

On April 25, 1892, he submitted final moe in support of his adjoin- 
ing farm entry. He claims to have believed that he would receive | 
credit for the time he lived on his original farm.after making his 
adjoining. farm entry. Vidrine’s said final proof was rejected by the 
local’ office, and he appealed. to your office. In your offive letter of 
- July 27, 1893, you decided as follows: | ae | 


In adjoining farm homestead entrics the party rat: fulfil the requir ements of the 
| homestead law as to residence and cultivation, but will not be required to remove 
_ from the land which he originally owned in order to reside upon and cultivate that 
which he thus acquires under the homestead law, Since the whole 160 acres are con-, 
sidered as containing one farm or body. of land, residence upon and eultivation ofa 


portion of which is equivalent to residence upon and cultivation of the whole. Mr. 


Vidrine having disposed of his original farm, his adjoining farm homestead entry. 
must fall as it has no basis on which to stand. Mr. Vidrine could not. be allowed 
credit for residence on his original farm for the three years (nearly) trom December 
14, 1881, to November 1, 1884, and add.the same to the two years residence pon aud 
cultivation of the Jand from March. 10, 1890, to April 25, 1892. 


By your said office decision of J uly 27, 1893, Vidrine 1 was allowed to 
make application to have the character of his entry changed to that of. 
one for settlement and: cultivation, and when he could show five years 
residence upon and cultivation of this land as required by law, he 

would be allowed to submit final proof. He was informed through said 
decision that in the event of his failure to appeal therefrom or make 
application for change of entry, the proper steps would be taken look- 
ing to the cancellation of the same. 

‘Vidrine never appealed from your said decision, and he claims that 
it was impossible for him to comply with the requirements therein as to 
change of entry. He thereupon began looking about for some one to 
whom he could sell the improvements he had placed on the land. He — 
found.a purchaser in the person of Arcade Buller to whom he disposed 
of his improvements for the sum of about $450. 

_ In the mean time, on September 1, 1893, John L, Guillor y filed an | 
application dated August 30, 1890, for entry of said land. He inade 
the proper deposit of fees, thie receipt of which was only acknowl- 
edged on same date. 

-- On November 6, 1893, Arcade D. Buller. filed his apouention dated | 
September 2a, 1893, for the same tract, accompanied by the proper 
deposit. It is stated by Buller’s counsel that his application was pre- 
sented at the local office prior to that date, but that the same together 
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_ with the. fees was returned. This action was attributed to the change : 
ot officers at the New Orleans Office which occurred about that time: | 
The indorsement, however shows: that Buller’s epprenuer was ee | 
on November 6, 1893. | 

Neither of the above applications was rejected upon mea iiie 

On March 3,-1894,:a relinquishment by Vidrine was filed in the local — 
office bearing the note in type-writing, “To, be used in the matter of 
homestead application of Arcade D. ‘Buller for the land relinquished 
by Vidrine, aid applied for at the same moment by Buller.” It seems 
that this relinquishment was nade September 5, 1893, but was not 
filed until above date... In view of said relinquishment, the local office 
on April 7, 1894, rejected the application of Guillory, for the reason 


that the tract applied for was embraced in the homestead’ entry ee _ 


Arcade D. Buller. 

Guillory appealed to your office e, and by letter of May 22, 1894, you 
affirmed the action of the local office, and in said decision you stated 
as follows: . 
| Since an application to enter Jand which is not subject to entry at the time the 
application. is made, confers no rights upon applicant (Hall ef al ». Stone, 16 L. D., 
_ 199), and. as the applications of Guillory and Buller should have been rejected upon. 
presentation, they conld not be recognized as pending applications at the date of 
Vidrine’s relinqnishment. Therefore, Buller, by reuewing his application (as appears 
from the note on Vidrine’s relinquishment), on March 3, 1894, appeared as the first 
legal applicant, and it was proper that his entry was allowed. . 

This decision was on the principle that Vidrine’s adjoiming farm 
homestead entry was still alive, and so remained until March 3, 1894, 
when cancelled for relinguishment: hence, 10 rights. were gained by : 
filing applications prior to that date, | 

Under date of June 21, 1894, resident ene for Guillory filed in 
your office a motion for review of your said office decision of May 22, 
1894. The principal errors assigued were substantially as follows: In 
holding:that Buller had the prior legal application on file. when the 
Jand became vacant; in not holding that the land was public and sub- 
ject to.entry when Vidrine’s final proof on his adjoining ‘farm home- 
stead entry was rejected by your. letter of July 27, 1893;. in allowing 
Buller’s entry upon his application of September 26, 1893, when the 
record shows that he did not make a new application on March Be 1894. 
Resident counsel for Guillory. contends, among other things, that 1f 
the land was not public until the relinquishment was filed, then Buller’s 
entry was illegal, the application being made prior thereto, citing Mills 
%. Daly (17 Li. D.,, 347); that, upon the theory that a new. application 
on the part of Buller Was lecessary; iti is insisted in the absence of AD. 


appeal by Vidrine or aL application on his part for change of entry. as ye - 


allowed by the ‘action of July 27, 1893, said decision of. J uly 27, 1893, 
was a tinal judgment and took effect from that ae citing Perrott i 
| Connick (13 LL, D. ed : tes 
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‘By your office ‘decision of September 6, 1894, you seteratea and — 
reasserted your conclusions of May 22, 1894, but meaitied said decision 
to the extent of saying that in the presence of the adverse claim of 
_ Guillory, your office could not allow Buller to pertect his entry by now 

filing an affidavit, as it were nune pro tunc showiug that he was quali- 

tied on March 3, 1894, to make entry. You therefore directed the local 
office to call upon the respective parties and allow them thirty days in | 
which to file new applications and new affidavits, for entry of said | 


tract. On receipt of such applications within the time pr escribed , they — 


were to be treated as. simultaneously made, and the local office Was, 
then to allow said parties to bid for the privilege of perfecting entry. 
_ The right of entry was to be awarded to the highest ee and the 
local office was to allow his entry: of record. 

As heretofore shown, your office held ‘that the land in question ¥ was” 
reserved from entry until the filing of Vidrine’s relinquishment on 
March 3, 1894. This was error. Any rights that Vidrine may have 
had ceased upon his failure to appeal from yonr office decision of July . 
27, 1893, or to change his entry in accordance with the instructions 
contained therein. He had sixty days within which to comply with the 
terms of said decision. Upon his failure to do so the said decision 
became a final judgment, and the land thereby became subject to entry 
by the first legal applicant. Within that time and to that extent your 

office was correct in holding that the land was not subject to entry, and 
that applications made within that time should have been rejected. 

It will be observed that Guillory’s application was filed September 1; 
1893, which was prior to the expiration of the time allowed Vidrine by 
your office decision to exercise his alternative right of appeal or to 
change his entry, which said decision did not of necessity become’a final 
judgment until the expiration of sixty days from the date it was ren- 
dered. Guillory never renewed his said application. Buller’s applica- 
tion was filed November 6, 1893, after the expiration of the sixty days, 
when the judgment of your Ailes had become final and the land thereby 
released from any rights Vidrine may have had, and subject to entry. 
Hence, the application of Buller to. enter the land having been made 
after it became subject to entry, his rights are superior to those of 
Guillory. 

As previously set out herein, counsel for Guillory sonlends that, uncer 
the ruling in the case of Perrott v. Connick. (13 L. D., 598), inthe — 
absence of an appeal by Vidrine on an application aa his part for — 
change of entry, your office decision-of July 27, 18938, was a final judg- . 
, ment and took effect from that date. This vontention i is not well made, 
‘for the reason that, as heretofore shown, your. said office decision could — 
not become a final judgment until the expiration of the time allowed 
_ Vidrine to. appeal or change his entry. ‘Hence, the doctrine announced 
in Perrott v. Connick, supra, can not be made to apply to this case. 

Atthe same time, no rights could be secured by filing applications to. 


DECISIONS RELATING TO THE PUBLIC LANDS. — 2138 


~ enter during the period allowed Vidrine to Sone or change his entry, 
as the land was thereby reserved subject to his rights, and no such 
, ‘applications should have been received. The proper procedure in such — 
cases is stated in the recent case of Cowles v. Huff e¢ al. es L. D., 81), 
as follows: | | 

That no application ie make entry will be received by the local officers anon the | 
time allowed for appeal from a judgment of cancellation of an entry; but in all — 
such cases the land involved will not be subject to entry or application to enter until © 
the rights of the entrynian have been finally deter mined, until wae time no other 
rights, inchoate or otherwise, can attach. 

It has been determined that your decision of J an 27, 1893, WAS 2 
judgment of. cancellation, which became final upon Vidrine’s failure to 
appeal within the-time allowed. No application to enter could attach _ 
within that time. Buller was the first to file after the land becaine 
' subject to entry; hence, he was the first legal applicant. » 

_ In‘support of the holding that your office decision of J raly 27, 1893, 

was a judgment of cancellation, it will be observed that by said decision 
‘Vidrine was served with notice of what he might expect from your | 
office, He was presented with the alternative of changing his adjoin- 
ing farm entry to a settlement entry, to be followed by residence and 
cultivation sufficient to make a five years’ showing, or in the event of his 
failure to do this, or to appeal from your said decision, he was informed 
that proper steps would be taken looking to the cancellation of his 
entry. . Vidrine took no action. The language of your said office deci- 
- sion is construed to be equivalent to a judgment. holding Vidrine’s entry 
for cancellation, unless within sixty days from notice he should come 
with the requirements contained in said decision. 

It will thus be seen that there is no middle ground. for these parties 
as suggested in your office decision of September 6, 1894. Buller’s 
application must either.be accepted or rejected. He sithior has rights 
sufficient to entitle him to eutry of this land or he lias none. Any 

Tights he may have were secured by his application filed November 6, 
1893. If he secured any rights whatever by his said application, they 
were such as to eutitle him to the land tn éoto, and not merely such as 
would entitle him to an equal bid for it with some other party. - 

- Your decision of September 6, 1884, is accordingly so modified as to_ 
allow. Buller’s application to make entry, and the same will be made of 
record. | : 7 
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| INDIAN LANDS: -ALLOTMENT— TRUST PATENT—CANCELLATION. 
» HULL ET AL. v. INGLE. ai 


. The issuance of a trust patent on an Indian allotment terminates the jurisdiction of | 

the Secretary of the Interior over the lands covered thereby as public lands, and 
~ he consequently has no authority, in the absence of special statutory provision, 
to cancel such patents for the purpose of correcting erroneous allotments. — 

The authority conferred upon the Secretary of the luiterior. by the act of January 26, 
1895, to cancel a trust patent, in order fo correct a mistake in the allotment, is 
limited to cases in which the aTCneS error is oue of those specifically named in 

said act, . . 
Assistant Atte mney Cea Disibe. ger ‘to the Seer etary of the i nterior, 


February 1d, 189%: 2 > * (W.C, P.) 


On Ovtober 12, 1896, Acting Secretary ‘Sims referred to me- certain 
- papers de the matter-of Syly ester Hull é¢ al. v. Jane Ingle, involving 
the NE. 4 of Sec. 24, T. 37 N., BR. 5 W., M.D. M., California, with a 
eequesth for an opinion thereon, Afterwards on November 20, 1896, the 
papers in regard to hearings ordered on certain. approved Indian. 
allotments involving a similar question were also referred to me for an 
opinion. Still later on December 3, 1896, the papers in the matter of 
an allotment.to Lizzie Bergen involving a similar question were also 
referred to me for an opinion... The Commissioner of the General Land 
Office has since requested that all these matters be considered together. 

The question inv..lved is as.to the effect of a trust patent issued upon 
an Indian allotment under the provisions of the act of February 8, 1887 
(24 Stat.,353), aud the act amendatory thereof approved February 28, 
1891. (26 Stat., 794) and the jurisdiction of this Department to cancel 
the same. 

In the case of Hull v. Ingle the Gonmissioues of the General Land 
| Office recommended that a hearing be ordered to determine the charac- 
ter of the land with a view to the cancellation of Ingle’s trust patent, 
if it should be determined it was mineral in character as aileged by 
Hull, reference being made to the act of January 26, 1895 (28 Stat., 
641), as authorizing such action. The papers being pelenedaie this 
office for an Opiniou my predecessor on. June 8, 1896, submitted his 
opinion holding that the case did not come within the purview of said 
act of 1895. | | 3 i re 

The Commissioner cone the matter and states lus reasons tor 
so doing as follows 


After a parotid consideration of the aiditen I teel constr eae ko: direct attention to 
the fact that the Hon. Assistant Attorney General, in rendering the opinion referred 


to omitted to consider what is regarded by this office, with all deference, as the 


determining point in the matter, viz: the particular nature of the so-called patent 
in question, and it is in view of this that I venture wa again direct attention to the © 
case. | 
‘This is, as the Commissioner of the General Tana Office Says, a very 
important question, but it niust be borne in mind that the interest of 
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the Indians, who are so often described as the wards of the govern: 
ment, is as much entitled to consideration as is that of. white Sere 
or of the government itself. 

~The allotment act: contains the. following provision in regard 3 
_patents: 
- That upon approval of the allotments proy id ed for in this act by the Secretary of - 
the Interior he shall cause patents to issue therefor in the name of the allottees, 
which.patents shall be of the legal effect, and declare that the United States does 
and will hold the land thus allotted for the period of twenty-five years, in trust for 
the sole use and benefit of the Indian to whom such allotment shall have been made, 
or in case of his decease, of his heirs according to the laws of the State or Territory | 
' where such land is located, and that at the expiration of said period the United 
States will convey the same by patent to said Indian, or his heirs as aforesaid, in 
fee discharged of said trust and free of all charge or incumbrance whatsoever. 
~The Commissioner of the General Land Office takes the position 
that the title held by an Indian allottee under the first or trust patent 
is an equitable title only, that an entryman under the public land laws 
after the issuance of final receipt holds algo au equitable title, that 
this. Department has authority to cancel an entry illegally allowed and ~ 
theretore it must have authority to cancel an allotment trust patent: 
illegally allowed. In other words, his position is that the Indian 
allottec stands in the same position during the trust period of twenty- 
five years as does an entryman during the period between the date of 
final entry and the issuance of patent thereon. If this theory is to 
prevail the Indian allottee is placed at a great disadvantage as com: 
pared with the citizen entryman. In the one case the period within 
which the title remains subject to attack is the full trust period of 
twenty-five years while in the other it is theoretically nothing and 
practically but a comparatively short time. This is not the position 
that one whose interests the government is bound to npNevene in all 
points should be forced to occupy. : 

Another fact that should be taken into consideration in this matter 
is, that allotments are made by the agents of the government. ‘The 
allotment act con tains the following provision: an 
~ That the allotments provided for in this act shall be made by special agents: . 
appointed by the President for such purpose, and the agents in charge of the. 
respective reservatious on which the allotments are directed to be made under 


such rules and regulations as the Secretary of the Interior may from time to time | 
prescribe. 


While this provision refers specifically to siptenty to reservation 
Indians, yet in the following section it is provided that allotinents to 
-non-reservation Indians shall be made “in quantities and manner. as. 
provided in this act for Indians residing upon reservations.” -The 
respousibility is at least as strong upon the government as upon the 
allottee to see that the allotment is proper in. all respects. While. 
these facts may not go directly. to the question of the authority-of this. 
Department, yet they should. ve borne in’ mind in. the discussion of 
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that question because they show the peculiar position of the govern- 
- ment in its relationship to the allottee. In these matters the gov- 
- ernment is the grantor, also the trustee, and at the same time it is the 
guardian of all the interests of the allottee as an Indian. 

The policy of inducing Indians to break up their tribal relations ind 
to take lands in severalty was adopted as a means of advancing them — 
towards civilization. lt was recognized, however, that they would not 
have an adequate conception of the value of property and would not in 
all probability be able to preserve their holdings if left unrestrained, 
_and hence the salutary provision that the United States would hold 


the land.in trust for the period of twenty-five years. The provision was _ 


made solely in the interest. of the Indian, and to. secure him inthe pos- 


session of the Jand. until he should. ecome ‘able to roa himself 


therein. 

-The-act of July 4, 1884 (23 Stat., 96), provided that iwdidue who. had 
| located or should locate upon the rte lands might avail themselves 
of the provisions of the homestead law “as fully and to the same extent 
as may now be done by citizens of the United States,” and provided 
for patents in the same words as were afterwards used in the allotment 
act of 1887 hereinbefore quoted. It would certainly be most unjust. 


~ and-inequitable to the Indians to hold that their title under the home- 


stead law was subject to attack before this Department for twenty- 
_ five years longer than the title of a citizen might thus be attacked, yet 
the language in the act of 1884 conferring upon Indians rights under 
. the homestead law is the same as that of the allotment act, and if it be 
held that this-Department has authority to cancel patents.issued under 
the latter act it must necessarily be held that it has authority to cancel 
those issued under the homestead law. The manifest injustice in this 
holding is of itself .a stvong argament against its adoption. 

These allotment or trust patents have been considered by this 
Department as having the same effect as:other patents in ousting the 
~ Department of jurisdiction. in the premises. The fact that they have 
been thus tr ‘eated is an argument in-favor of the continuance of the 
rule. That is, no change should be made unless it be clear that this 
practice is enuioally wrong. 

We have also a legislative declaration as to the extent of authority 
in the Secretary of the Interior in the premises in the act of J anuary 
26, 1895, supra, conferring upon him power to cancel “guch patents in — 
shOs6 cases where a double-allotment ‘has been made or a mistake has 
been made in the description of the land, If it lad been understood 
that the power to cancel a patent, wrongly - issued, existed, it would - 
have been unnecessary to enact the law of 1895. ‘While the fact that 
Congress. took this view of the matter should not be considered ‘as 
decisive of the question, it is entitled to consideration, and should be — 
given weight as-an argument in support of the position that the Secre- » 
tary had not, before that, authority to cancel such patents even though — 
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{legally issued, na has not now authority in that Ec beyond 
that conferred upon him by: said act. 

The provision tliat-these lands should be held in. tare for the ante 3 
“was made for his benefit and protection. In:his opinion of July 27, 
1888 (19: Op. Atty. Gen. , 161), Acting Attorney General Jenks, referring ; 
to said provision, uses: ie following language: . 

‘But Congress has not deemed it: safe, in making the Indian a fresholder, to give 
him at-once the same control over the land as other freeholders enjoy, The legisla- 
tion above mentioned deprives fhe Indian settler of the right of conveying or 
encumbering the land, in any way, for a period stated, or provides that it shall be 


held by the United States for a given time in trust for the sole use and benefit of the be 
Indian, and, at the expiration of such time, he conveyed to. him by’ patent. 


Further on in said opinion he Says: 


It is true that the Indian who gives -up his wild life has taken a sat step in the i 


direction of becoming a citizen, but his situation as a member of a civilized commu- — 
nity exposes him to dangers which call for the fostering care and protection of the 
government, without which the attempt to make him a useful citizen must fail 
necessarily.. It is only after a-considerable period of probation that he can be 
educated to understand the dignity and responsibilities that belong to citizenship 
and the ownership of property, aud it is to protect him, while receiving this 
education, that congress has placed the above mentioned restraints apoe his 
proper ty rights. 

If it be true, and it will not be seriously disputed, that this provision 
was made in the interest and for the benefit of the Indian, it should 
not be so administered as to operate to his disadvantage. It is the 
duty of those charged with the administration of such a law to so Gon- 
-strue it as to most certainly attain the end contemplated, while, at the 
same tine doing rio violence to the language used. If the duty dévolv- 
ing upon the trustee in this case were simply that of executing the 
patent at the end of the specified period, the trust would be a simple 
or dry one, and it might perbaps be properly held that the full legal 
title vested at once in the cestuz que trust. The trustee here has, how- 
ever, other and further duties in connection with the trust. This fact 
is clearly set forth by Attorney General Garland in his opinion of Jan- 

uary. 26, 1889 (19 Op. Atty. Gen., 232) as to the right of the allottee to _ 
sell and cut timber stauding upon the lands allotted to him. After 
mentioning the ‘provisions of the act of February 8, 1887, supra, as to 
the issuance of two patents he uses the following lan guage: | 
‘ Prior to the issuing of the second patent the United States is to act as triustee of | 
the lands. This relation as to the lands is substituted for the ouardianship hereto- 
fore exercised over.the tribe. For tweuty-live years, or longer, the obligation exists 
to -see that the intent of the law shall be faithfully carricd out, and no. unlawful 
waste committed SeuHer by the cestui que trust or any one else. 


-For-the proper execution of the trust as thus: considered it is neces. 
sary that the legal title should rest in the trastee, and it follows there- 
fore ‘that the allottee takes under the first patent an equitable title 
only. It does not necessarily follow, however, that the Secretary‘of — 
the Interior has authority to cancel that first or ‘trust. patent. It 


a 


218  ~—-DECISIONS RELATING TO THE PUBLIC LANDS. 


would seem that a due regard for the rights of the Indians would 
require that they be treated as if a third party had been named as 
the trustee. If that had been done this Department conld have no 
greater authority in the premises than it has with respect to other 
patents. This position is in entire accord with the spirit which should 
govern all dealings between the governmeut and its wards, and should 

be assumed and adhered to, unless the Jaw makes it the plain duty of 
_ the Secretary to do otherwise. It should be borne in mind in the deci- 
sion of this question, not only that the United.States in these trans-_ 
actions stands as grantor, as trustee and as guardian for the Indians, 
and that the Indian is grantee and ward, but. also that. the Se aretary : 
of the Interior must act in two capacities, first, as the agent and officer - 


_ of the government in charge of all business: pe to the public. - 


lands, and second as the one 10 charge of Indian affairs In his first | 
capacity. he approves the allotment selections and causes a patent to 
issue as provided by Taw. When a tract of land is selected for an 
allotment it is thereby reserved from other disposition pending final 
action upon that. selection, but when that final action is taken by the. 
issuance of the first or trust patent the. land is thereby: finally disposed — 
of and is no longer in any sense public. land. under the control of the. 
Secretary of the Interior in his capacity of the officer in charge of 
business pertaining to the publice lands. His work in that capacity is 
completed, and lie is relieved of control of the land in that capacity 
just as effectually as if all further duties in respect to said land had 
been devolved upon an entirely different officer of the executive depart7 
ment. from the time of selection or at least fronmr the time of approval 
thereof to the issuance of the first patent the duties of the Secretary 
in respect to said land are mixed. He still has a certain degree of 
control over it as public land and at the. same time he is to care for it 
as guardian of the Indian, but from the date of the trust patent heis. . 
vested with the care. aia control of the land solely as. agent of the 
‘trustee and as guardian of the allottee. His duty then is to protect 
the Indian not only in the present use and enjoyment of the property 
but also as to his future use and enjoyment thereof. If the dual char- 
acter of the Secretary of the Iuterior be borne in mind, it will be easy 
to determine the point at which his jurisdiction over the land as public 
land ceases aud his control of it as the property of the Indian begins. 
That point of time is the date of the issuance of the first patent pro- 
_ vided for by the law, by which the present equitable estate in the land 
is granted to the allottee, and the ultimate ‘fee ane: is guaranteed 
him. . | 
Tn. asiaes between the ‘government and its wads the Indians, all. 
Inatters of doubt should be. resolved in the interest of the Indian. 
Thus, if the authority of the Secretary of the Interior to cancel the 
patents in question were doubtful, I should be constrained to advise 
against its. exercise. As arule, the powers of an executive officer are 
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not to be enlaneed by implication | in the diréetion of encroachment 
upon the functions of the judiciary. While this rule obtains s generally 
it is especially applicable here where the enlarged powers if used at 
all would be in derogation of the interests of the Indians. oe 
Many mistakes have probably been made both in the way of making 
allotments of:land not subject to disposal in that manner and by award- . 
ing allotments to persons not eutitled thereto. This work is to be done 
by agents of the government, and such mistakes must be due, at least 


to a considerable extent; to the carelessness. of the agents charged 


with that duty.. I gather from the papers before me that this fact Las 
been recognized both by the Commissioner of the General Land Uttice 
and by the Commissiouer of Indian Affairs, and that steps have been 
taken to prevent such mistakes as far as possible in the future. In the 
instructions issued by Secretary Smith on Jone 15, 1896 (22 L. D., 709), 
the respective (luties of those two ofticers are defined, that of deter min- 


ing as to the status of the applicant being left to the Indian Office, ard | 


that of determining the character. of the allotment aud the right ofthe | 
allottee being left to the General Land Office. If the machinery now | 
entirely under the-eontrol: of the. government be properly handled the 
great evils which it is. claimed the Depat tment should have. the power : 
to.correct would be prevented, It would be a dangerous policy for the 
executive: depar tment to assume powers pr operly belonging to. the 


judiciary, in the absence of express legislative authority for the pur- 


pose of correcting evils, the existence of which could bave been pre- 
vented under the authority clearly belonging to the executive. aa 
That mistakes will occur is quite certain but such cases hav e ‘been 
in part at least, provided for in the act of J anuary 26, 18935, and if it 
be absolutely. necessary to the proper administration of the Jaw that 
the powers of the Secretary should be still further extended, Congress 
should be asked to enact such laws as inay be necessary to that end. 
The Commissioner of the General Land Offic e in bis letter submittin ig 
this CASE Says: | | 
Pe have not referred herein to iis act of Santas 26, 1895 (28 Stat. , 641), as santhenlig 
- for this proposed action as I am of the opinion that said act was passed inerely to set- 
tle any possible doubts which might have existed in the minds of sume persons as to_ 
the authority of the Department to cancel such so called patents. The power to do 


what is authorized by said act existed: before its passage, and would exist were the 
act repealed. 


In the matter of the allotment of Lizzie Bergen subsequently sub- 
mitted, which he asks to be considered in connection herewith he argues 
that a patent issved upon an allotment covering lands chiefly valuable 
for the timber thereon was erroneously and wrongfully issued within 
the putview of said act of 1895, and therefore should be canceled under 
the authority vested-in the Secretary by that act. I bave therefore 
examined tbat question in connection with the opinion submitted by my — 
predecessor. The provisions of said act, and the reasons set forth for 


i 
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the couelision reached in said opinion are embodied in the following 
quot ation therefrom: 


~ ‘The act of January 26, 1895 (28 Stat., 641), reads Sesollowas 

‘That in all cases where it shall appear that a double allotment of land has here- 
tofore been, or shall hereafter be, wrongfully or erroneously made by the Secretary 
of the Interior to any Indian by an assumed name or otherwise, or where a mistake 
has been made or shall be made in the description of the land inserted in any patent, 
- sald Secretary is liereby authorized and directed, during the time that the United 
States may hold ‘the title to the land in trust for any such Indian and for which a 
conditional patent may have been issued, to rectify and correct. snch mistake and. 
cancel any patent which may have been erroneously or wrongfully issued, whenever 
in his opinion the same ought to be caucelled. for error in the issue thereof, or for the 
best interests of the Indian, and if possession of the original patent cannot be 
obtained, such cancellation shall be effective if made upon the records of the General 
Land Office; and no prockmnarion shall be nal to open the lands: so allotted 
to scitiemont: 
_ The patent here in question is a trust. patent and therefore of the class contem- 
plated by said act.. The mistake if any, in the issuance of said patent is not one 
which is specifically mentioned in said act. The authority to cancel it, if it exists. 
at all, must be under the very general expression, “and cancel any patent which 
may haa been erroneously and wrongfully issued, wherever in his opinion the same | 


ought to be cancelled for error in the issue thereof.” If these words be read by 


themselves they might be held to authorize the cancellation of any patent whatever, 
but the coutext. plaiuly shows that it must be limited to trust patents issued to 
Indian allottees, Iam inclined to the opinion that it, must be further limited and » 


held to refer to those trust patents only which rest upon mistakes of the character —— 


mentioned in the first part of the act. It it had been intended to authorize the can- 
-cellation of any trust patent erroneously issned, then it was entirely unnecessary to 
specify any class of mistakes which might be corrected. It would have been sufii- 
cient to say: ‘ The Secretary of the Interior is hereby authorized and directed to 
3 cancel ¢ any trust patent issued to an Indian allottee whenever in his opinion such 
patent has beeu er roneously and wrongfully issued.” | 
- To hold that this act is to be construed as if it read thus would beé to say that the 
first half of the law’as it reads in the books is without meaning. This would be 
to violate that elementary rule of construction, which requires that all. parts of a 
statute must, if possible, lie given effect. . To follow that rule i in this instance it is 
- necessar -y to say that the Secretary was authorized to correct certain mistakes in- 
allotments and to cancel any patent issued upon such erroneous allotment. Such 
construction gives effect to all parts of the act and does no violence to the language 
used, 
This act enlarges the jurisdiction of the Secretary. of the -Interior. and confers 
-wpon him powers theretofore exercised by the courts only, and is therefore to be con- 
strued strictly and held to authorized action in only those cases coming Clearly 
_ within the meaning of the law. 

In the case under consideration the party was entitled to an allotment and the 
land applied for was properly described in the patent. Upon the record, as then © 
inade up, the patent was properly issued. It is now alleged, however, that the. 
proof upon which the allotment and the patent in question was issued was, as to 
the character of the land, false and frandulent. If the construction of said act, as 
_ set forth above, be the correct one, this case does not present such a mistake as is. 
- contemplated by this law. 

The question as to the character of this ina was sceeaeie considered before 
the seuss of patent, and the conclusion was reached, and correctly so: upon the 
record, as then made up, that it was of the character contemplated by the laws 
authorizing allotments. It is now asserted that this judgment was wrong and the 
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Depariment j is asked to reopen the matter, make a “further investigation and reverse 
its former judgment. Ido not think the law i in question demands snch. action. 

The propositions laid down here are sound and the conclusion 
reached logically follows from said. propositions. Jt will not do to 
assume that the Secretary of the Interior has authority to exer cise the 
functious properly belonging to the courts simply because fraud. has 
been committed in connection with some of these allotments... No 
doubt patents. have been procured under other laws through fraud, but 
_it would not be. argued that the Secretary therefore has idviediction to 


investigate such cases and authority to.cancel the patent if-he shall 


- determine it was wrongfully issued. The authority conferred by the 
act of 1895 may not be extended by implication, but must be limited 
to those cases clearly coming within the letter of the Jaw. I find no 
_good objection to the conclusion reached in iny predecessor’s opinion. 


After a full consideration of this matter I conclude and so advise | 


you that the Secretary has no authority to. cancel the trust pateny 
heretofore issued in this case. | 7 
Approved: 
DAVID Ki. FRANGIS, 
Secretary Yo. 
- CONTEST-PREFERENCE RIGHT OF ENTRY. 
Hopes Br aL. v. CoLcoRD. 


The preferred right ofa snecessful contestant is not defeated or impaired by adverse . | 
‘settlement claims acquired subsequent to the.entry under attack, 


The right of a successful. contestant accorded by section 2, act of May 14, 1880, is, 


not dependent upon the truth of the charge as laid, if the cancellation of the 
entry is the result ofa contest prosecuted i in good faith. 


Secretary Francis to the Commissioner of the General Land Office, Feb- 
(I. H. L.) | ruary 27, 1897, a (BR. W.H.) 


I have donsidered the appeals of James L. Hodges. and William ©. 
Runyon from your office decision of October 3, 1896 (on review), dis- 
missing their contests and allowing the. entry of Colcord. to remain 
intact. . 

This case involves lots ay 3, 12, 13, 14, 15, and 18 of See, 30 T. 1} Ny 
R. 3 W., Oklahoma district, 0. T. 

Most of the facts as they appear in the record nage heen hevoretars | 
- stated in departmental decisions of December 1, 1894 and April 12, 
1895, in the case of Simpson and Coleord ». John Gaymon, and are fully , 
— set forth in your decision of October 8, 1896, from which the present , 
appeals are taken, so that only such portions: as are material. to’ the | 
pending issues need. be here repeated. | 

Upon a hearing as to the land in question between Colcord and Gay- 
mon, upon the charge of disqualification by reason of Gaymon having 
entered the Bice ee the prppies PEHOGs —in which the 
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application of Hodges to intervene was denied—the jocal office decided 
in favor of Gaymon, and Colcord appealed. 

On March 21, 1893, your office held that. while Gaymon was iu the - 
Territory at the: ae of the opening—working for the A., T. & 8S. F. 
BR. R. Co. on its right of way, he gained no advantage therefrom—and 
affirmed the decision below denying the eDpyeeuel of Hod ges and 
dismissing the contest éf Colcord. 3 

This decision came before the Department for consideration: upon 
the appeal-of Colcord, the motion for review of Hodges (which was 
not acted on by your nficel ond a third contest filed by Runyon on . 
April 18, 1893, alleging prior settlement. and the disqualification of 
Colcord. Hiedees also filed ay supmiementyy y affidavit of contest mak- 
ing the saine charges. | 
a While the case was pending before: the Secretary, to wit, on wer 
12, 1893, Gaymon filed his’ relinquishment. of the tract, and Goleord: 

made homestead entry No. 6850 of said: land. 

On December 1, 1894, the Department, having in view the. one of 
all parties, held that upon the cancellation of Gaymon’s entry by his 
voluntary relinquishment, all contests pending against it necessarily 
abated. There remained nothing for the Department to do, and the 
case was closed,” thus denying Hodges’ motion for review “but with- 
out prejudice. to any rights which Hodges may lawfully assert and 
maintain against the present entryman.” The papers in the case of 
Runyon were returned for appr opriate action. 

Upon this decision, your office, on January 5, 1895, directed a hear- - 
ing on the charges of Hodges and Runyon againt Colcord. | | 

Before said hearing was had, however, a motion for review of the 
departmental decision of December 1, 1894, was filed by Colcord, insist- 
ing that the Department erved in not awarding him the preference _ 
right of entry by reason of the statement made 1 in the relinquishment . 
of Gaymon. | 

Although said motion for review was denied, the Depar tment, in its 
decision thereon of April 12, 1895, s said: 

_ Gaymon’s relinquishment, written on the back of iis duplicate receipt, is in ‘ines 
words and figures following: ‘‘I hereby relinquish all my right’ to and interest in, 
and to the government of the United States, and ask that my entry be cauceled of 
record, This relinquishment is made for the reason that my baat is voidable, for 
the reason that I was in the Oklahoma country at noon of April 22, 1889, and so held 


by the decision of the supreme court of the United States in the case of Smith v. 
Townsend. 
JOHN GAYMON. 
| Subseribed and. acknowledged before me this 12th day of April, 1893. 
| : D. D. Luacn, Register. 


— It is evident by this that the sGaauinent of Gagsied Ws induced by the contest 

of Colvord, and the right of a successful contestant is superior to the right of any ove 

who has not a right superior to that of the entryman whose entry was in contest. 

But as a hearing has been ordered upon the application of Hodges to contest Col- 

cord’s entry, no judgment will be rendered in this case, in advance of such hearing. 
The rights of the respective parties can then be determined. 
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At the hearing had in the case of Hodges and Runyon against Col- 
cord, on September 20, 185, Colcord moved to dismiss said contests, for 
the reason that neither of said plaintiffs alleged sufficient facts to show 
@ superior right to that of Gaymon, the former entryman. 

The evidence introduced by Hodges and Runyon showed that Hodges 
had resided on said land since July 22,1889; Runyon since May 13, 
1880, and Coleord since 1803, and that Colcord had paid Gaymon 8650 
for. his relinquishment, but no evidence was intr oduced to show the 


. disqualification of Colcord. 


Colcord introduced no evidence but elected to stand upon iis. saic 
motion to dismiss, and upon “the record affecting this tract of land.” .. 
On October 25, 1895, the local office rendered a decision reconmimend- 
ing the dismissal of said contests, basing its action upon the opinion’ 
expressed by the Department, relative to said relinquishinent, and the 
right of a successful contestant, in its decision of April 12,1895 (supra). 
Upon the appeals of Hodges and Runyon your office, on April 29, 
- reversed said local office decision and denied to Colcord the preference 
- right to make entry of the Iand, holding that said departmental deci- 
sion of April 12, was not res judicata upon this point, aud that whether 
Colcord acquired any right to said land by virtue of his contest depended 
upon whether the charge of disqualification against Gaymon is true. 
In.its decision upon Colcord’s motion for review iDore er 3, 1896) your 
office used this language: , 

It is apparent that the decision of this office now w sought to be reviewed, misinter- 
preted the decision of the Secretary, which clearly held that Gaymon’s relinquish- 
ment was the result of Colcord’s contest, and that his right was superior to the 
right of any one whose settlement was not made prior to the entry of Gaymon. 
But independently of said decision such should have been the ruling of this office. 
The record shows as well as the relinquishment of Gaymon, that he was in the 
Territory at the hour of the opening and therefore under the decision of the supreme 
court of the United States in the case of Smith v. Townsend he was clearly dis- 
qnalified. It was unnecessary to introduce evidence upon this point. As Hodges 
and Runyon failed to show any settlement upon the tract in controversy prior to 
the entry of Gaymon, tliey could not, by a settlement made thereafter, and while 
the land was covered ‘by said entry, and subject to Colcord’s contest, gain any rights 
by their settlement. ‘Hence the decision of the local office dismissing the contests 
of Runyon and Hodges was correct and should have been affirmed. 3 . 
_ Your office, therefore, granted the motion for review, dismissed the 
contests, and allowed the entry of Colcord to.remain intact. 

The thirty-four specifications of error, in-which the judgment here 
complained of is assailed by the attorney for Hodges, may be géneral- | 
ized so as to bring the material issues in the case within the noone of 
these two questions: | 

1. Did your office err in reviewing and setting aside its decision of — 
the 29th of April, 1896? 

9, Was there any circumstance connected with the ican . 
of Gaymon, which adversely affected Colecord’s right to enter the land; 
either as the first applicant therefor -after it became subject to entry, 
or, as a Successful contestant in the exercise of his preference right? © 
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Tt appears to me that the claims of Hodges and. numer rest upon no 
other basis than that. of settlements upon land, which, at the time, was 
covered by the entry of Gaymon.: It had been gerronated from the. 
public domain by proper official action. No one could acquire any. 
present right to it. while in this condition. A settlement upon it, with 
a view to the initiation of an adverse claim—if not amouuting to a 
trespass under the doctrine of Atherton v. Fowler (96 U.S., 513) is 
certainly without any legal status (Maggie Laird, 13 L. D., 502). 

There is a line of cases to which attention is called in the argument — 
of Hodges’ attorney, in apparent conflict with this doctrine, which 
holds that a settler on land covered by the entry of another acquires. a 
legal status as against the government the instant such entry is relin- 
 quished, and the right thus acquired is not defeated by the entry of a_ 
third party immediately following such relinquishment. (McGowan v. — 
McCann, 15 L. D., 542; Fosgate v. ‘Bell, 14 L. D., 459; Poole: . 
“Molonghney, 11 L. D. 197). | 

In ull of these ar settler being upoll the land at the moment 
it: became a part of the public domain and subject to entry—his right - 
of priority was. recognized as superior to that of a third party whose 
claim: rested. upon: an entry subsequent: to the settlement. The relin- © 
quishment had no other effect than to relieve the land from incumbrance 
-and open up the other questions upon which the: decisions. turned. 
But in the case at bar the question is whether Gaymon’s. relinquish- 
ment was the result of Colcord’s contest? | | 

If this. be. the fact Colcord had a preference right of entry which 
nothing could defeat except his own. disqualification, or a Hee superior 
to that of Gaymon, the original entryman. _ 

It is unnecessary to pass upon the conflicting interpretations of the 
departmental decision of April 12, 1895,:as given in your office decisions 
of April 29; 1896, and October 3, 1896, respectively, further than to 
hold that the judgment of the Department in said decision was sus- 
pended to await the issue of the hearing which had been ordered upon 
the application of Hodges.to contest Colcord’s.entry.. Said decision, 
however, did express a: very decided opinion “that the relinquishment 
of Gaymon was induced by the contest: of Colcord,” and, also, that: 
“the right of a successful contestant is superior to the right of anyone 
who has not aright. superior to that of the: a aad whose. entry was 
in contest.” 

. This language—in view of the. ere purpose to render: no. final 
judgment in the case—must be regarded as dicta and having no,other | 
_ effect than a preliminary intimation to the contestants that, unless a | 
; right superior to Gaymon’s was established at the hearing, ie Dagter 
ence right of Coleord would not be affected. 2 
As neither Hodges nor Runyon alleged actual settlement prior to 


‘Garman entry, and as their contests were subsequent in date of — 


- filing to the contest. of Colcord, there was no error in rejecting Hodges’ 
application to intervene i 1n the latter. : 
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“The only i issue was as to Gaynion’s disqualification, by reason of 
. having entered the territory during the prohibited period. | e. 

‘Upon that issue—Simpson, who -had filed the first contest, hens 
_ abandoned it, Colcord, as next in order, had the right of way as against 
. ‘Hodges and Runyon, No rule is better settled than that contests are 
a entitled. to precedence in the order of their filing at the lucal office. 


The record shows that Colcord was diligent in the prosecution of his 


| contest, and that it was pending on appeal before the Hon. Secretary, 
at the er Gaymon’s relinquishment was filed. . . 
_ The question of Gaymon’s disqualification by reason of his presence | 

in the Territory during the prohibited period has not been passed upon 

by the Department, and it is unnecessary to pass upon it now for the 
reason that it ceased to be an issue when he relinquished his entry. 

Section 2 of the act of May 14, 1880, declares that 

in all cases where any person - has contested, paid the land office fees and anooured: 
the cancellation of any pre-emption, Honcerad or timber-culture entry he..... 
_ Shall be allowed thirty days ..... to enter said lands. 

There is nothing in the language here used which inakes the prefer- 
ence right of the contestant dependent upon the truth of the charge of 
disqualification of the entryman. If the cancellation of the entry— 
whether by the relinguishment of the entryman, or the judgment of | 


-. the Land Department—was the result of the contest, the preference 


right of entry inures to the contestant by operation of law. 

~ The authorities agree that a relinquishment filed during the pend- 
ency of a contest is presumptively the result of the contest, (Webb v. 
Loughrey e¢ al., 9 L. D.,.440, and cases therein cited) and I find nothing 
in the record to over ane this presumption in the case at bar. 

-It is contended that it was the $650 paid by Colcord which moved 
Gaymon to make his relinquishment, and that Gaymon’s statement 
(indorsed on his duplicate receipt) that: ; 
This relinquishment i is made for the reason that my entry is Sotnnle: for the reason 
that I was in. the Oklahoma country at noon of April 22, 1889, and so held by the © 
. decision of the supreme court of the United States, in the case of Smith v. Townsend, 7 
is untruthful. The facts and circumstances of the case lead me to a 
different conclusion. ° 2 

Gaymou had resisted Coleord’s contest at the hearing before the ; 
local office, and again, when it came before your office on Colcord’s | | 
appeal, and still again, when it came on further appeal before the | 
Department. In fact, Gaymon did not relax his hold upon his entry 
until the supreme court rendered its decision in the case of Smith VD 
‘Townsend (149 U. 8., 490)—a decision from the court of last resort, 7 
upon a state of facts, similar in nearly every respect, to the facts in his 


| Own case, 


This decision was upon the 3d of April, 1893, and Gaymon’s ne 
quishment was ten days thereafter, to wit, on April 13th, 1893. It 
would be contrary to every sound principle of deduction to conclude 
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that Gavnion would have continued to rely upon the decisions of the 
local. office holding him to be qualified—although affirmed by your 
office—in the face of a decision of the supreme court. nnn the 
contrary view. 
I have, therefore, no doubt whatever that Gayiien's relinquishment 

was induced by the belief that the charge of disqualification as made — 
in Colcord’s contest would be ‘sustained by the Department, on the . 
authority of Smith v. Townsend.. That he should desire under such 
circumstances to save the cost of his improvements and of the labor he 
had expended upon his entry, by its relinquishment, was natural, and, 

cannot with fairness, be assailed as fraudulent. 

_ His offer to sell to niedes=see far from being an indication of bad 


faith—is, to my mind, a proof that there was no collusion between | - 


Gaymon and Colcord. | | 
- The case of Cullins v. Leonard (17 L. D. , 412), Ganieb be followed tn 
the case at bar, for the reason that Leonard’s contest was in bad faith 
and speculative—as he had held Pentz’ relinquishment in his posses- 
_ sion during the pendency of his contest against Pentz’ any and = 
| frequently offered the same for sale. 3 

The conclusions reached in your office decision (on review) of Oetsnes 
3, 1896, are affirmed. The contests of Hod ges and Runyon will be 
: dismissed and the entry of COORe: allowed to remain intact. 


——— 


RAILROAD GRAN T—FORFEITURE—ACT OF J UNE za, 1874. 
ST PAUL, MINNEAPOLIS AND MANITOBA Ry. Co. %. THOMPSON. 


The conditions on which the. extension of time for the completion of the road was 
given by the act of June 22, 1874, operate as a revocation of the grant to the - 
extent of the rights of actual settlers at the date thereof; and the protection thus 
given such settlers. is effective, even though the lands were listed under the grant, 
and such list approved prior to the passage of said act. : 


Secretary Francis to the Commissioner of the General Land Office, eb- 
(I. H.G,) — ruary 27, 1897, = | (FP. W. ©.) 


The record in the case of the St. Paul, Minneapolis and Manitoba 
Railway Company v. Peter Thompson, involving the N.4 of the SW.4 
and the N.4 of the SE.4 of Sec. 11, 7.148 N., R.49 W., Gioia 
land district, Minnesota, was fewarded with your office letter of 
December 19, 1893, on appeal by the company. from your goles decision 
of July 20, 1883, 

It appears that the appeal was duly filed i in time but the same was 
-mislaid and for that reason the record % ther ein was not forwarded at an. 
pte day. | 

The tract involved is within the primary limits of the sane for Said | 
company upon the line known as the St. Vincent Extension of said 
road, as shown by the map of definite location filed and accepted 
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December 19,1871. The g erant mace to aid in the sonseraction of this , 
part of the coud was by the act of March 3, 1871. 


The road was required to be completed by March 3, 1873, but the ~— 


time was extended to December 3, 1873, by the act of “March 3, 1873 
(17 Stat., 631), The company failed to complete the road within the 
time allowed, and by the act of June 22, 1874 (18 Stat., 203), the time 
was again extended to March 3, 1876, upon the following conditions: 

That all rights of actual settlers and their grantees who have heretofore in good. 
faith entered upon and actually resided on any of said lands prior to the passage of 
this act, or who otherwise have legal rights.in any of such Jands, shall be saved 


and secured to such settlers or such other persons in all respects the same as if said 
lands had never been granted to aid in the construction of the said lines of railroad. 


The company listed the land November 28, 1873, which list was 
approved by this Department April 30,1874. Under the instructions 
contained in your office letter of September 3, 1874, which directed 
that “settlers upon the lands of the St. Vincent Extension, . ... . 
who were actual settlers at the date of the act of June 22, 1874, and 
applied to file within the legal period, are protected by the statute and 
their filings may be received,” etc., Thompson was permitted to file 
pre-emption declaratory statement for this land, in white settlement. 
was alleged May 28, 1874. 

By letter of March 28, 1882, the local officers forwarded Thompson’s 
appeal from their Shon rejecting his tender of proof and payment 
upon his filing covering this tract for the reason that the tract had 
been duly listed by the said company, as before stated. It was upon 
a tender of this proof and payment that the present controversy arose, 
the matter being considered in your office decision of July 20 1883, in 
which it was held that as Thompson’s entry was made subsequent to 
the expiration of the grant. of December 3, 1873, the same comes 
within the provisions of the third section of the act of April 21, 1876, 
and is therefore confirmed. Your office decision therefore dir sated 
that Thompson be permitted to make final entry of the land; from 
which action the company appealed to this Department. : 

As thus presented, the case is in all important particulars similar to 
that of Tronnes v. St. Paul, Minneapolis and Manitoba Railway Com-— 
pany (18 L. D.,101), wherein it was held (syllabus): 

‘The act of June 22, 1874, extending the time for the completion of the road, in 
aid of which the ievious grant had been made, and protecting the rights of actual 
settlers at the date of said act, required the company to file its acceptance of the 
terms imposed thereby, but the pr otective PEO vABIOnS therein, for the benefit of 
settlers, are not dependent upon the company’s acceptance of the act. 

The conditions on which the extension of time was given by Congress i in said act 
operate as a revocation of the grant to the extent of the rights of actual settlers at 
he date thereof. It is in effect an extension of the protection intended to be given 
by the excepting clause in the original grant, and is appueene to all Jands whether 
patented or otherwise. | 

The certification of lands prior to the passage of said act in no wise affects the 


right of an actual settler protected thereby, nor does it embarrass the i eabaaieets 
in extendin e@ to such settler ane propecuea of said ae 
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For the reasons given in said decision your. office decision, recogniz-” 


ing the filing by Thompson as against the grant to said company, is — 


affirmed, and the papers are herewith returned fs your further action | 
~ loeking to the eomplenion of said entry. 


STATE SELECTION—CERTIFICATION—PATENT. : 

| Epwin F. Frost ET Au 
The inadvertent certification of State selections at a time ian the lands sivared 
thereby are included within an existing entry, and involved in proceedings then — 


pending before the Department, is inoperative, and constitutes no obstacle tothe — 
issuance of patent in accordance with the final judgment in said proceedings. 


- Seeretary Francis to the Commissioner of the General Land Office, Decem- 
(LBL) a “ber 26, 1896. ee a 


This case involves lots 3 and 4 of section 35, and lots 3 and 7 of sec- 
tion 36, in T. 31 8., BR. 39 E. Gainesville. land district, Florida, contain- 
ing 146.75 acres. 

On June 28, 1895, list No, 14 of lands selected for the State of Florida 
under the provisions of the act of Congress of March 3, 1845 (5 Stat., 
788), and sections 2275 and 2276 of the Revised Statutes, and embrac- | 
ing the four lots described, was approved by the Secretary. ‘Where- 
upon, the State of Florida, by deeds dated July 10, 1895, for valuable 
- considerations, conveyed lot 3 of section 35 and lot 3 of scuba 36, con- 
taining together 88 acres, to HK. M. Lowe; and lot 4 of section 35 and. 
lot 7 of section 36, containing together 58.75 acres, to G. M. Robbins, 
and to B. F. Panton and H. E. Taylor as trustees for the benefit of 
James M. Graham, in equal sharés; that is to say, one undivided half 
_ of said 58.75 acres to said Robbins, a and one undivided half thereof to 
said trustees. 
- On July 31, 1895, your office informed the authorities of the State of 

Florida, that the lands in question had been inadvertently and through 
mistake certified to the State, and requested the governor to immedi- 
ately execute and transmit to your office a proper deed reconveying 
the said land to the United States, and offered to permit the State to_ 
select an equal quantity of land elsewhere in lieu thereof. In reply 
your office was advised that the State had already disposed of said 
 Jand, as above stated, and had thereby, divested itself of title, and 
was without legal. authority to reconvey the land to the United States. 
Nevertheless, the governor, through the commissioner of agriculture, 
-under date of May 28, 1896, transmitted to your office a quit-claim | 
deed to the United: States for. the four lots of land aforesaid, bearing 
date August 17, 1895, and executed. by the board of education of the’ 


_ + State of Florida, under the provisions of sections 234 and 235 of the 


- revised. statutes of the. State. or. 





* Not asia in Vol. XXII. 
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Your office was of. opinion that said quit- elaith was « ‘without effect 
for the reason that. the State had previously; to wit: on July 10, 1895, 
divested itself of title.” And therefore your office by letter eqn of 
July 2, 1896, at the instance and request of Homer easier) a) submitted 


—. to the Secretary the following recommendation : 


In order therefore that the United States may be reinvested with title, Irespect- - 
- fully recommend that the Honorable Attorney General be. requested to cause the 
proper proceedings to be instituted to obtain a judicial decree declaring said list 
null and void so far as the same embraces lots 3 and 4 of section 35, and lots 3.and 7 
of section 36, T, 31 8., R. 39 E., and that E. M. Lowe, G. M. Robbins, and B. F. 
Hampton and H. E. Taylor, ieictene for di ames M. Graham, be gonad as parties to 
such suit. 

With said letter your office, transmitted all the: papers in the case, 
consisting of forty- foar Ales. oo are ponies and begin with 
May 7, 1877. | , 

It appears that on Aedie 25, 1383; Hdwin Frost was g permitted to _ 
_. make cash entry, No. 6090, of the four lots of land aforesaid; under 

_the second section of the act of June. 15, 1880 (21 Stat. | 287), Said 
entry. was contested and various mpnboedings were had. in your ofiice, 
during the progress of which, EK, M. Lowe as owner of lot 3 of section 
_ 85:(containing 48 acres) and lot 3-of section 36 (containing 40 acres), + — 
and:-Homer Kessler as owner of lot.4 of section 35 (containing 18.75 

acres), and lot:7 of section 36 (containing 40 acres)—both claiming | 
under Frost’s title—were made parties to the controversy. 

On May 15, 1893, your office held Ifrost’s entry for cancellation. 
Lowe and Kessler Beth appealed; and on December 8, 1894, this Depart- 
ment affirmed your office decision. . 

On April 13, 1895 (within the time presetioed by the Rules of Prac: 
tice), Kessler filed a motion for a review of said departmental decision, — 
And while said motion was pending and undecided, your office inad- 
vertently and by mistake recommended the approval of list No. 14 of 
lands selected by the State of F lorida, and nero the Secretary 
approved said list as aforesaid. 

“On July 6, 1895 (21. L. D., 38), this Department on consideration of 
_ Kessler’s Otol for ioview. revoked and annulled the departmental | 
- decision of December 8, 1894, and held Frost’s entry intact. 

After a careful Seinen of all the papers this Department is of 
opinion, that it is not necessary to begin judicial proceedings to set. 
aside, as to lots 3 and 4 of section 35, and lots 3 and 7 of section 36, the 
approval and certification of list No. 14 described in your fetter of 
- recommendation; that the General Land Office and this Department 
were without: authority to dispose of or to take any action in respect of | 


- the lots of land aforesaid while Kessler’s motion for a review of depart- — ; 


mental decision of December 8, 1894, was pending and undecided, as 
stated in your letter, and while the. land was segregated by Frost’s 
entry; and that therefore the approval and certification of said list No. 
14; is null and void as to the lots of land aforesaid, and interposes no 


. 
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ahserie to the issuing of: waents for said lots in accordance with the 
- departmental clecision of J uy 6, 1895. — case of Weeks v. Bridgma n, 
159 U.S., 541), | 
Your office is, therefore directed to issue to Homer Kessler a patent 
_ for lot 4 of section 35, and lot 7 of section 36, T. 31'S., BR. E.; and to — 

E. M. Lowe (upon his making application therefor), ab pabent for lot 3 
of section 35, and lot 3 of section 36, T. 31 S., BR. 39 E.* , 
The State of Florida will be arinitted to select elsewhere an equal 
quantity of public land in lieu of the four lots aforesaid. — 


| | PRACTICE—APPEAL—CERT IORARI. 
EIMsTAD v, Nort HERN Pacrri¢ R. R. Co. 


A wr it of certiorari will not issue w here it is apparent that the appeal, if berore the . 
Department, would be dismissed. | 


Seor etary Bliss to the Commissioner a the General Land Office, Mar ch 
(1. H. L.) | | 15, 1897, | (ds. L.) 


This case involves the SE. 4 of section 7, T. 144 N., R. 44 W., Crooks: 
ton land district, Minvesota; a tract of land lying within the indem- 
nity limits of the Northern Pacific Railroad Company, and selected by 
. said company on June 17, 1885, 

On January 8, 1895, the local officers rejected Michael Bimsta’s 
application to make homestead entry of said tract; he alleging settle- 
ment in the year 1883, and valuable improvements on the land. On 
May 29, 1895, your office affirmed the action of the local officers and 
rejected Eimstad’s application, because his declaration of intention to 
beconie-a citizen of the United States was not made until March 7, 
1887, and therefore he acquired no rights to the laud applied for, prior 
to June, 1885, the date of the company’s appHCSwon to male selection 
thereof. 

Service of notice of said decision was acknowledged by Bimstads 
attorney on June 13, 1896. On July 28, 1896, he filed his appeal to: 


ee Department; but he failed to file any pr oof of service of notice of 


aid appeal upon the Northern Pacific Railroad Company. He was 
notified of said defect on August 22, 1896, in accordance with Rule of 
Practice 82, and was requested to furnish proof of service of notice of 
his appeal, ete. , ete., on the opposite party in accordance with the 93rd 
Rule of Practios: Th reply he furnished proof that such service was 
not made until October 12, 1896—which was more than 120 days after 
he had received notice of the decision appealed from. — 
In the cases of. Rudolph Wurlitzer, 6 L. D. » Ob, and Hannon om 
Northern Pacific Railroad Company, 11 L. D., 48, this _Depar tment: 


| * By departmental order of February 6, 1897, the. directions for the issuance of 7 
_ patent are modified so as to accord mie the Eepision of July 6, 1895, | 





vu . 
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held that the sufficiency of an appeal, if filed in time, is one for the 
_ appellate authority to pass upon. And that in all cases, whether 
- appeals are defective. under Rule 82 or incomplete under Rules 88 
anil 90, all the papers in the case, and especially the appeal itself, 
should be transmitted, and the letter of transmittal should specifically 
designate wherein the appeal 1 is defective. | 

In this case, however, it is unnecessary to direct your office to certify | 
the proceedings to. the Secretary. It is manifest that notice of the 
appeal was not served upon the opposite party within the time pre- 
scribed by the Rules of Practice. If the appeal were betore the eaenates 
ment it would be immediately ‘dismissed. | : 
Therefore the application for a certiorari is hereby. denied. 


SWAMP LANDS—INDEMNITY—ACTS OF 1849 AND 1850. 
STATE oF LOUISIANA. 


‘The swampy character of land forming the basis of a claim for indemnity should be 
shown in the same way, and by evidence of the same character, a8 required to 
entitle the State to lands under its grant, : ves 

Action on an indemnity list, in which the claim as to some of the tracts is allowed, 
amounts to a rejection of the claim as to the remainder. 

By the act of March 2, 1849, all the swamp lands in the State of Louisiana were 
granted to said State, except lands bordering on streams, rivers, and bayous, 
which were treated by Congress as theretofore reclaimed from their swampy char- 

acter, and falling within the provisions of the act of February 20, 1811, which 
gave to said State five per cent of the proceeds of their sale in order to provide 
a fund for their reclamation. 

At the date of the passage of the general swamp land act of Sepramber 28, 1850, 
there were no lands in the State of Louisiana subject to the operation of sald 
act, as all of the swamp land had, prior thereto, been granted to said State by 
the special act of 1849; and it therefore follows that the State is not included 
within the indemnity provisious made by the act of March 2, 1855, for said pro- 
visions were specifically limited to States included in the general act. 


Secretary Bliss to the Commissioner of the General Land Office, March 
ILH.L) | | © 15, 1897... | (W. M. W.) - 


On the 7th day of January, 1897, your office rejected the application 
of the State of Louisiana for iad eninity under the acts of. March 2, 
1855 (10 Stat., 634), and March 3, 1857 (11 Stat., 251), for lands sold by 
the United States government after the date of fhe swamp land grants 
of March 2, 1849 (9 Stat., 352), and September 28, 1850 (9 Stat., 519), 
and prior to the said acts of March 2, 1855, and March 3, 1857. The 
lands in controversy are embraced in twelve lists, numbered from 14 to 
25, of alleged swamp lands as a basis for the cash indemnity claimed. 

These lists were filed in your office, by the agents for the State of 
Louisiana, on various dates from December 2, 1885, to January 16, 1891. 

These lists were not submitted tothe United States surveyor-general 
for the State of Louisiana for his action, as required by the regulations 
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issued under the eeantio g act to said State. Said regulations required 
am) personal examination to be made of alleged swamp lands under the 
- direction of the surveyor- -general by experienced and faithful deputies; 
* the work to be done to his satisfaction; and | 


| lists of the land falling to the State under the law will be made out by the agent 
for the State and certified to you by him, and, if satisfied of the correctness of the 
lists, you will so certify and transmit them to this office. 


See instructions to the surveyor-general of Louisiana, dated Keil 
18, 1850, Vol. 1, General Land Office Record, pp. 46 to 50, inclusive. 

The lists adel consideration were filed 7 your olfice, and the only 
evidence submitted by the State, in support of the allegation that the 
lands were of the character contemplated by the swamp land grant, is 
the certificate of the State agent, stating that on examination of the 
field notes of survey, the lands appear to have been swamp land. The. 
certificate does not state that the tracts were swamp or overflowed 
lands at the date of the grant. 

The number of tracts involved in your office decision panenied trom 
is about eight hundred: and sixty; the great bulk of them were sur.. 
veyed long before the swamp grant to the State was made; some were 
surveyed as early as 1807, and many of them during the years 1824, 
1828, and 1830. Said lists, except No. 24 and No. 28, were examined in 
your office, and between J anuary 16, 1886, and May 9, 1888, the State - 


ee was allowed—on the bases of the ee ound to have ben swamp 


~ lands at thé date of the grant—on lands embraced in said lists, cash 
indemnity to the amount of $49,371.07,-and land indemnity to the | 
‘amount of 29,214.25 acres. (See Land Office report for 1891, p. 209.) 
No formal action appears to have been taken, at the time said indem- — 
nity was allowed, on. the tracts sound to ae: been non- aie 2 or ; 
doubtfal in character. | 
Selections in the several townships embr nea, In these lists had been. 
made and reported to your office by the surveyor- -general some thirty 
years before the State agents filed the claim embraced in these lists. 
| The lands for which indemnity is asked were sold and patented, and 
- at the dates patents issued there were no conflicting claims under the 
swamp-land grant of record. % 
- Your office held that the issuance of patents, under the existing cir- 
cumstances, raised a presumption against the swampy CHATBEUE! of the 
land at the date of the grant; and that you 


do not feel justified in allowing indemnity for said lands under the acts of 1855 and 
1857, except upon the clearest proof that said lands were swamp and overflowed at 
the date of the grant. 


The State appeals. 

The appeal is based upon the claim that the snomnie made is suffi- 
_ cient to entitle the State to the indemnity claimed uuder the acts of | 
March 2, 1855 (10 Stat., 634), and March 2, 1857 (11 Stat., 251). If it 
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_ be conceded that said acts apply to the State of Louisiana, the conten- : 
tion she makes is not tenable, in the light of the facts hereinbefore 
_ stated. 

The swampy character of the fants fonming the bases for indemnity | 
should be shown in the same way and by evidence of the same character 
as was required to entitle the State to lands under its grant. — ae 
second section of the act of 1855 requires — 

due proof, by the authorized ageut of the State or States, before the Gonmimioner - 


of the General Land Office, that any of the lands purchased were swamp a _ 


within the true intent and meaning of the act aforesaid, etc. 


There is absolutely no proof’ offered by the agent of the State in sup- — 
port of these claims. There is no attempt made to conform to the pro- 
- visions of the act of 1849 or the regulations thereunder respecting the 
character of the lands claimed as swamp lands. These claims, except 
— lists Nos. 24 and 25, have been acted on by the Department adversely 

to the claim of the State; and the lands included in lists Nos. 24 and | 
25 have been found by your office not to be swampy in character, and — 
there is no sufficient evidence before the Department to warrant a 
reversal of your office decision as to lists Nos. 24 and 25. As to lands. 
included in. the other lists, they were passed upon a(lversely to the 
State when they were acted on and in part allowed. ‘The failure’ to 
formally reject such as were not allowed,can avail the State nothing 
now, for it necessarily followed that favorable action on a part of the. 
lands in such list or lists included negative action on the remainder of 
_ the tracts included therein. And now, atter the lapse of from five to 
ten years, the State can not in reason be permitted to say that said 
tracts have never been acted on. As to all these lists, except Nos. 24. . 
and 25, the action heretofore had was final and the cores of res 
judichia applies to them. : | 
In view of the great importance to the gover nment, as well as the 
State, of the questions presented in this claim, it has been deemed 
_ proper to examine with care the several acts of Congress on the ace 
of granting swamp land indemnity. | 

This claim is based upon the. act of March 2, 1855, The first ques- 
tion, therefore, to determine is, whether said: abe has any application to 
the State of Louisiana, 4. Cs, whether said State is now, or ever was, 
entitled to any indemnity i ti cash or in land under said act. 

In order to determine this question, it is necessary to refer to the. 
acts of Congress granting swamp lands to the State of Louisiana, the 
State of Arkansas, and the other States. 

The act of March 2, 1849 (9 Stat., 352), was entitled: GAn el to aid 
the State of Louisiana in draining: the swamp lands therein,” and. 
provided: | | 


That to aid the State of Louisiana in sousmistiaed eo necessary levees and drains 
to reclaim the swamp and overflowed lands therein, the whole of those swamp aud 
overflowed lands, which may be or are found unfit for cultivation, shall be, and the > 
same are hereby, granted to that State. | 
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Src. 2. “And be tt further enacted,That as soon as the. Secretary of the Treasury. 
shall be advised, by the governor of Louisiana, that that State has made the neces- 
sary preparation to defray the expenses thereof, he shall cause a personal examina- 
tion to be made, under the direction of the surveyor-general thereof, by experienced 
and faithful deputies, of all the swamp lands therein which are subject to overflow 
and unfit for cultivation; and a list of the same to be made out, and certified by the 
deputies and surveyor-general, to the Secretary of the Treasury, who shall approve 
_ the same, so far.as they are not claimed or held by individuals; and on that approval,. 

- the fee simple to said lands shall vest in the said State of Louisiana, subject to the 
disposal of the legislature thereof: Provided, however, That the proceeds of said lands. 


shall be applied exclusively, as far as ae to the ronsyeyon. of the leveesand ~ 


drains aforesaid. . 

“Sue. 8. And be tt further enacted, That in sania out a list of these swamp lands, 
subject to overflow and unfit for cultivation, all legal subdivisions; the greater part 
_. of which is of that character, shall be. included in said jist; but when the greater 
part of a subdivision is not of that character, the whole of it shall be excluded 
therefrom: Provided, however, That the provisions of this act shall not apply to any 
lands fronting on rivers, creeks, bayous, water courses, etc., which have beeu sur- 
veyed into lots or tracts under the acts of third March, cighteen huudred and eleven, 
and twenty-fourth May, eighteen hundred and twenty-four: And provided further, 
That the United States shall in no manner be held liable for any expense incurred in 
selecting these lands and making out the lists thereof, or for making any surveys 
that may. be required to carry out the provisions of this act. 


The act of September. 28, 1850 (9 Stat., 519), was entitled: “An Act 
to enable the State of Aveansds and other States to reclaim the ‘swamp 
lands’ within their limits,” and provided: 


‘That to enable the State of Arkansas to construct the necessary levees and drains 
to reclaim the swamp aud overflowed, lands therein, the whole of those swamp and 
overflowed lands, made unfit thereby for cultivation, which shall remain unsold at 
the passage of this act, shall be, and the same are hereby, granted to said State. 

Suc..2. dnd be it further enacted, That it shall be the duty of the Secretary of the 
Interior, as soon as may be practicable after the passage of this act, to make out an 
accurate list and plats of the lands described as aforesaid, and transmit the same to 
the governor of the State of Arkansas, and, at the request of said governor, cause 
a patent to he issued to the State therefor; and on that patent, the fee simple to said 
Jands shal] vest in the said State of Arkansas, subject to the disposal of the legisla- 
ture thereof: Pr ovided, however, That the proceeds. of said lands, whether from sale 
or by direct appropriation in kind, shall be applied, exclusively, as far as necessary, 
to the purpose of reclaiming said lands by means of the levees and drains aforesaid. 

Src. 3. And be it further enacted, That in making out a list and plats of the land 

_aforesaid, all legal subdivisions, the greater part of which is ‘wet and unfit for cul-— 
tivation,” shall be included in said list and plats; but when the greater part of a 
subdivision is not of that character, the whole of it shall be excluded therefrom. 

Src. 4. And be it further enacted, Thatthe provisions of this act be extended to, and 
their benefits be conferred upon, each of the other States of the Union in which such 
swamp and overflowed lands, known as etane) designated ag aroresnid, may: be | 

Sitnated. . : : . 


The act of March 2, 1855 (10 Stat., 634) was entitled: “An Act for | 
the relief of purchasers and locators of swamp and overllowed lands,” uy 
and provided : | 

That the President of the United States cause vatents to be issued, as soon as prac- 


- ticable, to the purchaser or purchasers, locator or locators, who: have made entries | 
of the public lands, claimed as swamp lands, either with cash, or with land war- | 
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rants, or with scrip, prior to the issue of patents to the State or States, as provided 
for hy the second section of the act approved September twenty-eight, eighteen 
hundred and fifty, entitled, “An act to enable the State of Arkansas and other 
States to reclaim the swamp lands within their limits,” any decision of the Secretary 
of the Interior, or other officer of the government of the United States, to the con- 
trary notwithstanding: Provided, Thatin all cases where any State, through its con- 
stituted authorities, may have sold or disposed of any tract or tracts of said land to 
any individual or individuals prior to the entry, sale, or location of the same, under 
the pre-emption or other laws of the United States, no patent shall be issued by the 
President for such tract or tracts of land, until such State, through its constituted — 
authorities, shall release its claim thereto, in such form as shall.be prescribed by the 
Secretary of the Interior: And provided further, That if such State shall not, within 
ninety days from the passage of this act, through its constituted authorities, return 
to the General Land Office of the United States a list of all the lands sold as afore- 
said, together with the dates of such: sale, and the names of the purchasers, the . 
patents sliall be issued immediately thereafter, as directed in the foregoing section, 
Src. 2. And be it further enacted, That upon due proof, by the authorized agent of” 
the State or States before the Commissioner of the General Land Office, that any of 
the lands purchased were swanp lands, within the true intent and meaning of the 
act aforesaid, the purchase money shall be paid over to the said State or States; and . 
where the fae have been located by warrant or serip, the said State or States - 
shall be authorized to locate a- quantity of like amount, upon any of the publie 
lands subject to entry, at one dollar and a quarter per acre, or less, and patents shall 
issue thercfor, upon the terms and conditions enumerated in the act aforesaid: Pro- 
vided, however, That the said decisions of the Commissioner of the General Land Office 
shall be approved by the Secretary of the lnterior. 


The act of March 3, 1857 (11 Stat., 251), provided: 


That the selection. of swamp and overflowed lands granted to the several States 
by the act of Congress, approved September twenty-eight, eighteen hundred and 
fifty, entitled ‘‘An act to enable the State of Arkansas and other States to reclaim 
the swamp lands within their limits,” and the act of the second of March, eighteen 
hundred and forty-nine, entitled ‘‘An act to aid the State of Louisiana in draining 
the swamp lands therein,” heretofore made aud reported to the Commissioner of the 
General Land Office, so far as the same shall remain vacant and nnappropriated, and 
not interfered with by an actual settlement under any existing law of the United 


_. States, be and the same are hereby confirmed, and shall be approved. and patented 


to the said several States, iu conformity with the provisions of the act aforesaid, as 
soon as may be practicable after the passage of this law: Provided, however, That 
nothing in this act contained shall interfere with the provisions of the act of Con- 
gress entitled ‘“‘An act for the relief of purchasers and locators of swamp and over- 
flowed lands,” approved March the second, eighteen hundred and filty-five, which 
shall be and is hereby continued in force, and extended to all entries and locations | 
of lands claimed as swamp lands made since its passage. — 
To save space and repetition, these several acts will hereafter be 
referred to, respectively, as the Louisiana act, the Arkansas act, the 
indemnity act, and the confirmatory act, . 
_ In construing a statute a court may properly refer to the conditions 
of persons and things to be affected by such act, as well as the state of 
things as they appeared to the legislature at the time the enactment 
was considered. See Aldridge v. Williams, 3 How., 9; United States 
_ v. Union Pacific R, R, Co., 91 U.8., 72; District of Columbia v. Wash- 
ington Market. Company, 108 Uz 8.; 243 Platt v. Union Pacific R. R. 


Co, 99 U. 8., 48, 
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This has been applied by the Department. See Townsite of King. | 
fisher v. Wood, 11 L. D., 330; Grandin Bros, et al, 18 L. D., 459. 
Applying this rule to the Tioutsian. act, at the time it was passed the 
- southern portion of the State was lareely. if not principally, low, flat, 
swampy, marshy in character; in some instances, especially towards | 
~ the mouth of the 1 Mississippi river; much the greater part of the land, 
8 little back from the rivers, lakes and bayous, was in fact lower than 
_ the beds of such streams, or other bodies of water. From the northern’ 
boundary of the State to its center there was a. strip of land from fifty 
_ to one hundred miles wide on the west side of the Mississippi river, 
_ which lands were likewise low, swampy and marshy in character. Tt 
_ was stated in the House of Representatives, by Mr. Bowlin, when the 
Louisiana act was under consideration: ‘that the- precise amount of 
swamp lands in the State was 5,429,000 acres, as reported by the sur- 

_veyors.” See Congressional Globe, 30th Congress, 24 Session, p. 591. 

_ On the day the act passed the House, Mr. Harmanson, a representative | 
from the State of TOmsIaNS stated ees the debate, among | other | 
things: 

That the State of icant and the citizens of ee State, had soueented about 
fourteen hundred miles of levee, to keep out the waters of the river from the low 
lands, This worl had been done at a cost of eight millions of dollars, as estimated 
by the committee on public lands; but which, in fact, had cost at least twenty mil- 
lions. What had been accomplished by that work? Three millions five hundred 
thousand acres of land, which were before unfit for cultivation, had been reclaimed 
for the benefit of the general government, This vast amount of rich land, so 
reclaimed by Louisiana levees, had poen sold, and the government: had pocketed 

their proceeds. ° 
~ The report of the Gornmmilssioncr of the General Land Office stated: that there were 
two millions two hundred thousand acres of swamp lands now in Louisiana, and he 
(Mr. H.) believed that one million of acres.of these lands could be reclaimed. It 
would require five millions of dollars to accomplish this work, and the State of Loui- 
‘siana was obliged to do this work, because it was required by the health of the 
country. .... But the State of Louisiana was compelled by the force of cir- 


= | cumstances to reclaim these lands; and the only question was, whether the general — 


government would give them to ne State, ‘by way of compensation for the cost of 
reclaiming them. :.... Would the gentleman refuse to be just to Louisiana, for 
fear of receiving injustice at the hands of other States? .... | 

He urged again the consideration of the claim of his State upon the general g£ov- 


a ernment, because she had already reclaimed three and a half millions of acres of the 


-publi¢e lands; and he claimed the passage of the bill as a debt due. from the genera] 


” government. 


_ Mr. Brodhead said he had ‘put 2 a ‘word to say in ea ianation of the bill, In 1829 
_the officers of the government reported 5,429,260 acres as the whole amouut of the 
great swamp lands in the State of Louisiana. On the 16th of April last, the Com- 
missioner of the General Land Office reported that these swamp lands, at that time, 
had been reduced to 2,246,075 acres. It was apparent, therefore, that, since the year 
1829, the State and people of Louisiana, by the levees which they had thrown up, 
had reclaimed and enabled the general government to throw into the market very | 
large bodies of rich and valuable land. .... 

This large body of government land had been paens into saekobt since the year 
1829 at the expense of the people of Louisiana. 

See Cong. Globe (No. 92), 30th Cong. 24 Sess. p. 592, 
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By an act of the iesisiatars of Louisiana, of February 7, 1829 ee 
Session laws for that year, p. 76), it was provided by section 1: 


That throughout all the por tion of the State watered by the Mississippi « and the — 
bayous running to and from the same which are settled, where levees are necessary _ 
to confine the waters of that river, and to shelter the inhabitants against the inunda-— 

tions, the said levees shall be made by the. riparian propristors in the- “proportions — 
and at the time hereinafter PECeCtyeOe: | 


The second section prescribes the height and character of the levees. | 
Other sections of the act specifically deal with the subject of levees, and 
‘define the duties of the owners of lands on the banks of the Mississippi 
and bayous running to and from it, respeeting the making of levees, 
roads, etc. These provisions were carried forward and are to be found 
.In the Revised Statutes of said State. See Revised Statutes poMsiens, 
1856, p. 481 et seq. 

With these aids, and the plain lang uage of the act. itself, there i is no 
7 difficulty i in arriving at the papers and intention of Coir in pass- | 
ing it. | 

The act. was clearly a gr ant én presenti, giving to the State “the | 
wholé of those swamp and overflowed lands,” which were at the date of 
the act unfit for cultivation. The words used, ‘‘shall be, and the same 
are hereby, granted to that State,” clearly import a present grant, and. 
had the effect of a conveyance at the date of the act; thereafter the — 
only thing that was required to, be done was the identification of the 
land, ‘The second section provided the manner that such identification - 
- should be accomplished, and when accomplished “the fee simple to said — 
lands shall vest in said State of Louisiana;” no patent was required or 
necessary to. complete the State’s title to the lands granted. ‘The first 
proviso in section 3 of the act carves out of the grant “any lands front- | 
ing on rivers, creeks, bayous, water courses,” etc., for the very reason 


i that Congress must have understood that all. aS lands had: been — 


reclaimed either by the riparian owners or the State under State laws; 
and, therefore, such Jands: were not in fact swamp or overtlowed at the: 
date of the act. 

The Arkansas act granted to that State “the whole of those swamp 
and overflowed lands made unfit thereby for cultivation,” which — 
remained unsold at the date said act was passed. It was clearly a 
grant in presenti, taking effect as soon as the lands could be identified 
by listing and platting as specified in the act. It differed from the 
Louisiana actin that the Secretary of the Interior was required to cause 
- to be issued a patent to the State for said lands; “and on that patent, 
the fee simple to said lands shall vest in the said State of Arkansas,” . 
and in other respects. But in this opinion it is not material to discuss 

the provisions of said act, except the 4th section, which extended the 
provisions of said act to, and conferred its benefits upon, ‘each of the 
other States of the Union in which such swamp and overflowed lands, 
known as (and) designated as “aforesaid, may be situated.” e ane right 
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of Louisiana to any swamp land. indeninity depends entirely upou 
whether this section applies to said State, for the indemnity act of 1855, 
under which Louisiana makes the claim herein, specifically refers to the 
Arkansas act, and clearly and distinctly confines the indemnity it pro- 
vides to such States only as were included in the Arkansas act. In 
this particular the language of the indemnity act is so plain and une- 
quivoecal that it can not be misunderstood. 

The confirmatory act of 1857 referred to the ipamiana and Arkansas 
acts, and simply confirmed to the several States the swamp and over- | 
flowed lands theretofore selected and reported to the Commissioner of 
the General Land Office, so far as the lands remained vacant and 

- unappropriated, and when such selections did not interfere with actual 
settlement claims under any existing law of the- United States. The 
proviso to said act continued in force and extended the indemnity act 
to all entries and locations of lands claimed as swamp lands since its © 
passage. The effect of this proviso was to simply keep in force the | 
indemnity act of 1855 as 00 the subject matter as applied to the States 
included therein. |. 

Adverting to the 4th section of the Ae aiiase act, for the purpose of 
determining whether or not it embraced the State of Louisiana, it 
seems proper to refer to the construction heretofore placed upon it by 
the Department. | 

On December 23, 1851, Secretary Stnart held that the Louisiana and 
Arkansas acts were not to be construed in part materia, and that: 

The act of March, 1849, has reference to Louisiana alone, and requires that the - 
selections should be made under the direction of the surveyor-general, at the expense 
of the State of Louisiana entirely, and after the governor of that State should have 
informed the Secretary of the Treasury that the necessary preparatious to defray 
those expenses had been made by the State. The provision in the act of September, 
1850, is entirely different; for it makes it the duty of the Secretary of the Interior to 


make out lists and plats of the lands thereby granted, and to transmit the same to 
the governors of the States. See 1 Lester, 549, 550. 


On January 14, 1856, Secretary McClelland held that: 


The act of 1849 is not merged in the act of 1850, but each-is to be executed accord- 
ing to ils special tenor and provisions, the latter being merely cumulative, and 
embracing land which was excepted from the operation of the former. Ib, 554. 

On February 12, 1886, your office refused to allow the State of Lou- 
isiana indemnity for swamp lands sold in said State between March 2, 
1849, and September 28, 1850, On appeal to the Department doubts 
arose as to the proper construction of the swamp land grants of 1849 © 
and 1850, and also the indemnity act of 1855 and the confirmatory act of 
1857, and the matter was referred to the Attorney General for his opin- 
ion. On January 11, 1887, Attorney General Garland submitted his 
opinion, in which, after referring to the Louisiana and Arkansas acts, 

he said: 


This last act was sébetantially a re-enactment of the act of the 2d of March, 1849, . 
so far as Louisiana was concerned, with an extension of the grant in that act so as 
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to include the lands which had been exeluded by the exception in the former enact- 
Ment, asto which it was anew and substantive grant on the 28th of September, 1850. 
_ Both of these acts were grants in presenti by which, from their respective dates, the 
title to the lands therein descrilved became vested in the several States, .-... 
These definitions of swamp lands in the acts of 1849 and 1850 are substantially the 
same. Ther efore, all swamp lands granted by the act of 1849 would be within the 
intent and meaning of the words ‘‘swamp lands” in the act of 1850.. The considera- 
tion for the grants in the‘acts of 1849 and 1850. was the same. ‘he errors committed 
by the officers of the United States against both grantees were the same in effect. 
The wrongs done to both classes of purchasers were the same. 


Mr. Garland also refers to an opinion rendered by Attorney Gen eral 
Speed (11 Opins., 472, and 3 L. D., p. 396) as supporting his views. See 
Attorney General Garland’s opinion, 5 L. D., 464, et seg. — 

By reference to Attorney General Speed’s opinion (11 Opins., 467 to 

73, inclusive), it will be observed that said opinion related exclusively . 
to the right of the State of Iowa to swamp land indemnity; and involved 
the construction of the acts of March 2, 1855, and March 3, 1857. 
There was no question but what Iowa was included in the Arkansas 
act of 1850. The only bearing General Speed’s opinion could possibly 
have in determining this case is found in that portion wherein he dis- 
cusses the ptoviso in the confirmatory act of 1857. In so far as he 
construed said proviso he seems to have held that it only amounted to 
a legislative declaration that the act of 1855 is “‘ hereby re-enacted,” | 
having the same effect as if it had been in terms repeated and re-en- 
acted on the third of March, 1857. _ 7 | 

The State of Louisiana (3 L. D., 596), referred to by Attorney Gen- 
eral Garland, was a formal affirmance by Secretary Teller of a judg- 
ment of Commissioner McFarland, in which the Commissioner held 
that the State of Louisiana was entitled to indemnity. The decision 
of the Secretary does not discuss the question as to the rights of the 
State. He simply stated that he saw no reason for excluding the State 
of Louisiana from the benefits of the acts of 1855and 1857. The Com- 
missioner’s decision is set out at length, in which it is said, inter alia, 
that: : 

‘It is true that the act of 1849 is not specially mentioned in the act of September 
28, 1850, or of March 2, 1855, bub it is to be presumed from the lauguage of these 
acts, in connection with that used in the act of March 3, 1857, which includes Lon- 
isiana, that it was the intention of Congress to confer the benefits contained in the 
acts of 1850 and 1855 to all the States over which the swamp land grant had been 
extended, if not, why was Lonisiana included in the confirmatory act of March 3, 
1857, which act places her on an equal footing with the other States. 

It is claimed by the State that the act of February 20, 1811 (2 Stat., ° 
641-643), has no bearing on the questions | involved 1 in the case. The 
oth. section of said act provided: : : 

That five per centum of the net proceeds of the sales of lands of ‘ia United States, . 


after the first day of January, shall be applied to laying out and constructing pone | 
lic roads and levees in the said State, as the legislature thereof may direct. , 


Section 1 of the act of September 4, 1841 (5 Stat., 453), provided that | 
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ane States of Ohio, Indiana, [llinois, Alabama, Missouri, Mississippi, | 


Louisiana, Arkansas, and Michigan were to be paid ten per cent of the — 


net proceeds of the sales of public lands therein, without in any man- 
ner diminishing the sum theretofore granted to any of said States. 


Section 2 of ‘said act provided that, after deducting said amount and 
all expenses connected with the survey, sale, etc., of said lands, sold 
after the 21st day of December, 1841, the net proceeds: were to be 


- divided among the twenty-six States of the Union, the District of Co- 


lumbia, and the Territories of Wisconsin, Iowa and Florida, according 


to their respective population, as Shown by the census of 1840. By the 


8th section of said act each of the States named in the first section was 
granted 500,000 acres of public lands, and the same amount for each 


new State thereafter admitted into the Union. Section 9 required the | 


proceeds of the lands granted by section 8 to be faithfully applied to 
objects of internal improvements within the respective States, namely: 
“Roads, railways, bridges, canals, and puEroveMion of water-courses, 
and draining of swamps.” 

. While it may be true that these acts do not directly bear on the 


material questions involved, yet there can be no question but what 


they may properly be considered as aids in arriving at the DIEDORE of 
Congress in passing the Louisiana act of 1849. 
In the appeal great stress is laid upon the opinion of Assistant At- 
torney General McCammon, in State of Ohio (3 L. D., 571), and it is 
claimed by the State that it was upon the authority of said opinion that 
the first indemnity ever allowed the State of Louisiana was on Decem- 
ber 28, 1885, Said opinion refers exclusively to the Arkansas act, the 


acts of 1855 and 1857; it makes no reference to the Louisiana act, and 


can not be accepted aS alr authority in determining the matter herein 

involved. | , 
~The Louisiana act was a eel acti in that it Say applied to the State 

of Louisiana. It granted to said State all the swamp lands therein, 


except lands bordering on streams, rivers, and bayous, which it is clear, 


in view of the debates in Congress, and the Statutes of Louisiana, here-. 


_ inbefore referred to, were not understood to be or regarded as swamp 
lands. The exception seems to have been made for the very purpose of 


protecting the United States from claims thereafter made by the State | 


for the lands embraced in its terms. Said exception refers to lands 
~ surveyed under the act of 1811, which gave to the State five per cent 


of the proceeds of their sale for the very purpose of reclaiming them by 


draining and levees. This construction accords with sound reason, | 


% 


and under it every part of the act is harmonized. ‘Said act was special 


and local, in that it only applied to the State of Louisiana. The United 


States having granted, in contemplation of law, all the swamp lands in 


 . Louisiana, there was no swamp land in that State when the Arkansas. 


act was passed, and in the very nature of things the Arkansas act did 


- not apply to any lands in the State of Louisiana. The Arkansas act 


| 
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was a general act. In construing said acts, the maxim of generalia — 
—specialibus non derogant applies. Endlich on the Pieces of 
Statutes, section 223, states it as follows: 


‘Itis buta particular application of the general, presumption against an intention 
to altér the law beyond the immediate scope of the statute, to say that a general 


act is to be construed as not repealing a particular oue, that is, one directed toward 


a special object or special cluss of objects. .... It is usually presumed to have only. 
general cases in view, and not particular cases which have been already otherwise _ 
provided for by the special act. -.... Having already given its attention to the 


particular subject, and provided for if, the lewinlature is reasonably presumed not 
to intend to alter that special provision by a subseq nent general enactment, unless 
that intention is manifested in explicit language or there be something which shows | 
that the attention of the Legislature had been turned to the special act, and that 
the general one was intended to.embrace the special cases within the previous one; 
or something in the nature of the general one making it unlikely that an exception 
was intended as regards the special act. The general statute is read as silently, — 
rues @ from its operation the cases which have been pr ovided f or by the special 
one. | 


Applying this rule to the 4th paotiolk of the ae act, it i per- 
fectly clear that Congress did not intend that said section should apply 
to the State of Louisiana. The whole snbject-of swamp lands in that | 

State liad been disposed of in the prior special act, and therefore the 
Arkansas act should be read as silently excluding from its operation 
the State of Louisiana. This conclusion must necessarily result in 
denying the right of Louisiana to any indemnity, for, as before sug- 
gested, the indemnity act of 1855 specifically limits its provisions to. 
such States as were included in the Arkansas act. . 

The confirmatory act of 1857.extended the act of 1855 and confirmed 
selections of swamp lands made by all the States, and in clear lan- 
guage included Louisiana in its confirmatory provisions, but it does 
not follow that in the matter of indemnity it had any reference to said 
State. Louisiana under the act of 1849, in common with Arkansas and 
other States under the Arkansas act, had made selections under the - 
respective laws granting swamp land: and Congress by the act of 1857 — 
confirmed said selections. _Such confirmation had nothing to do with _ 
indemnity; it dealt exclusively with State selections. The fact that 
‘the State of Louisiana is referred to specifically in the matter of selec- 
tions in the act of 1857, and not so referred to in the indemnity act, is 
an additional reason for believing that Congress did not intend to | 
include Louisiana in the matter of indemnity. - 

Taking into consideration the conditions that avinteds4 in the State of 
Louisiana, as shown by the debates in Congress and the statutes of that 
State, at the time the Louisiana act was passed, and the nature and 
character of the act itself, there seems to be no escape from the coneln-_ 
sion that Congress intended by said act to convey to said State all the 
swamp lands in said State, and thereby finally and forever settle every 
question in respect.to swamp Tenet so ) far as that Dee er pate was | 

— :10671—VvoL 24-16 cme 7 7 
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concerned; that the lands excepted in said act were clearly understood 
not to be swamp land in character, but reclaimed, in so far as they had | 
_ been swampy. 7 | 
- It is equally clear, in the light of reason and tie surieeties that said 
State was not intended. to be included -in the Arkansas act, nor in the 
indemnity act of 1855; that the act of 1857 only operated in said State 
to confirm to her the selections theretofore made under her grant. | 
It follows that the State’s application inust ne and it 1s hereby; 
rejected and dismissed, | 


“OKLAHOMA LANDS—SECTION 16, ACT OF M ARCH ts 1891, 


‘BONNETT v. J ONES (ON. REVIEW), 


'The provision in section 16, act of March 3, 1891 (26 Stat., 989), that the lands | 
specified therein shall be opened to settlement ‘under ‘the provisions of the 
homestead and townsite laws,” should he construed to mean that said lands are 
to be opened to settlement under the homestead and townsite laws governing the 
disposition of lands in Oklahoma, and not operating to repeal the provision con-— 
tained in section 20, act of May 2, 1890, disqualifying as homesteaders all per- 
sons owning one hundred and sixty acres in any State or Territory, and mappcaple 
to all lands in Oklahoma. 


Secretary Bliss to the Commissioner of the General Land Office, March 
.(7. A. LZ.) : "hg ASOT cc (HE. M. &.) 


This case involves the SE. 4 of Sec. 5, T. 16 N., R. 7 W., Kingfisher 
land district, Oklahoma Territory, and is before the Department 
pen for review, by James Jones, of departmental decision of 
December 28, 1896 (23 L. D., 547), in which was awarded the land in. 

controversy to William J. Bonnett, That decision held that Jones was 
the owner Of 160 acres of land at the time of the -hearing in the case, 
and that under the law such ownership deprived him of the right. of 
entry upon land situated in Oklahoma Territory. 

By act of Congress of may 2, 1890 (26 Stat., 81, page 91 thereof Sec 
tion 20), it is provided: 

And no person who shall at the time be seized in fee simple of one oe and | 


sixty acres of land in any State or Territory, shall hereafter be entitled to enter land 
in said Territory of Oklahoma. 


By act of Congress of March 3, 1891 (26 Stat, 989, page 1026 thereof, 
section 16), it 1s provided: 


That whenever any of the lands acguined — either of the three foregoing agree- 

- ments respecting lands in the Indian or Oklahoma Territory shall by operation of 

law or proclamation of the President of the United States be open to settlement 

they shall be disposed of to actual settlers only, under the provisions of the home- 

stead and townsite laws (except section twenty-three: hundred and one of the. 
Revised Statutes of the United States which shall not apply). 


By act of Congress of March 3, 1891 (26 Stat., 1095, page 1098 thereof, 
under the head of section 5), itis provided, in the amendment of sec- 
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tion 2289 of the Revised Statates, after setting forth the qualifications 
of entry— 

but no person who is the nEgorieter of more ‘tien one hundred and sixty 2 acres of 
land in any State or Territory, shall acquire any right under fhe homestead law. 

In. the decision sought to be reviewed it was held that the act last 
referred to could not under any construction of law known to the 
courts, be held to affect the class of lands mentioned in the act of May 
2, 1890 (supra), because the one is general and the other special. 

Counsel for the petitioner contends that the act of March 3, 1891 
(26 Stat., 989), does serve to except these lands from the abridgment 
of the right of entry contained in the act of May 2, 1890, because it- 
was under one of the three agreements mentioned in this ae that. the 
Cheyenne and Arapahoe lands were thrown. open to settlement, and 
under section 16 (supra) said lands were throw open to settlement 
under the provisions of the general homestead law. 

Section 20 of the act of May 2, 1890, as has already been ‘shown, 
contains an abselute and unqualified prohibition to any one who owned 
160 acres of land in any State or Territory from thereafter acquiring 
title under the homestead law to any land in the Territory of Oklahoma. | 
That was a general prohibition applicable to all lands within the Terri- 
tory of Oklahoma. And as the Cheyenne and Arapahoe reservation - 
is now a portion of that Territory, it is applicable to lands which were © 
_ formerly in such reservation, as much as to any other lands within its 

territory. | 

Repeals by implication are not favored by the courts; aud a subse- 
quent act will not be held to repeal the provisions of a former act unless 
necessitated by the clear intent of Congress; in such instances as where 
there is a clear conflict between the meaning and scope of the acts. 
No. such necessity is here presented. Both acts can stand. | 

The act of March 3, 1891, setting forth that these lands are opened 
to settlement “under the provisions of the homestead and townsite 
laws,” can be and should be construed to mean that the land within — 
the Cheyenne and Arapahoe reservation is open to settlement uuder 
the homestead and townsite laws pertaining to the Territory of Okla- . 
homa. In this manner both acts are given force and effect without | 
such construction being inharmonious with the true meaning of both. 
- The motion for review is therefore denied. 
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SEE v. SEE. . 


An application for a writ a certiorari will be denied where the applicant has not 
previously sought relief through appeal, as pr ovided 1 in the Rules of Practice. 


Secretary Bliss to the Commissioner of the General Land Office, March | 
(LHL) | ‘ 15, 1897, ree Cra! YP MeO.) 


Clay See has filed an n apptication for an order aipectii g your office: 
to transmit to the Departinent the record in the case of Frank V. See 
against said Clay See, in the matter of the simultaneous applications 
of the parties named to enter certain lands—the particular tract in 
conflict, being the NW. 4 of the SW. dof Sec. 34, 1.5 N., BR. 20 W., 
Missoula land district, Montana. 

The applicant complains of the decision of your + office, dated October — 
22, 1896, a copy of which is filed with his application, 

The local officers had recommended that Clay See’s homestead entry 
be canceled in so far as it embraced the forty acres in controversy, and 
that Frank V. See be permitted to file thereon. | 
| Clay See filed an appeal to your office, alleginig that it was error on 
the part of the local officers— 

1. To recommend the homestead entry of Clay be canceled as to the NW. + of the 
SW.4 of Sec. 34, T.5 N,, R. 20 W., and that Frank V. See be allowed to file upon 
the same; — 

2, Not to have recommended that said homestéead entry remain intact, and that 
said contest of Frank Y. See be dismissed. 

A motion was made to dismiss said appeal, on the ground that it failed. 
to set forth specific points of exception to the decision appealed from, 
as required by the Rules of Practice. 

‘This motion was. granted; and your office, eieceetih g to consider the 
case under Rule 48 of Practice, held the decision of the local officers 
final as to facts, concurred with them as to their conclusions of law, 
and directed the cancellation of Clay See’s entry as to the forty acres 
in conflict—in case the plaintiff applied to perfect his application there- 
for into an entry: | 

It does not appear from anything in tie. application or the accom: | 
: panying papers that Clay See has ever filed an appeal from sald adverse : 


decision of your office. 


The right of proceeding by certior aril Was instituted as a remedy for 
any injustice done by your office where the right of appeal therefrom 


does not exist (Florida Navigation Co. v. Miller, 3 L. D., 324-5; George 


K. Bradford, 4 L. D., 269; and many cases since); or where appeal has 
been filed but the right denied by your office (Cedar Hill Mining ©o., 
14. D., 628, and many cases since). But the Department will not 
countenance, upon the grounds appearing by this record, a resort to 
the extraordinary remedy of certiorari where the applicant has not 
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previously sought relief through the aeciigne method provided by the © 
. Rules of Practice,—to wit, by appeal (Smith ». Noble, 11 L. D., 558; 
Spratt ». Edwards, 15 L. D. , 290; and many other a 

The application is denied. | , , 


ag JUDGMENT—FINDING OF FACTS—CORRECTION OF ERROR. 


FLORIDA RAILWAY AND NAVIGATION Co. v, HAWLEY. 


On the application of a party in interest the Department may. reform its finding of 
facts in a previous decision,-so that it may be in accord with the record in the 
case, where such action seems requisite for the protection of the SeEUcane, 
| es the judgment as rendered may. not be affected thereby. 


: Seer etary Bliss to the. Commissioner of the General Land Orfice March — 
(I. H. L.) i: LS, 1897 at (FE. W. C.) 


A motion has been filed on behalf of Chauncey I. Hawley to correct 
an alleged error in the finding of tacts contained in departmental deci- 
sion of March 21, 1894 (18 L. D., 236), In said decision it was held. 
(syllabus): | : 2 * | 

A tract of land withdrawn for indemnity purposes under a railroad grant, and. 
included in a descriptive list of lands announced for public sale under a subsequent 
proclamation of the President, that excepts therefrom all lands ‘‘reserved for rail- 
road purposes” can not be regarded as “offered”; and a private cash eutry of a 
tract occupying such status is void, and not subject to equitable confirmation. 

Said decision was upon a motion filed for a review of departmental 
‘decision of May 20, 1889 (not reported), in which it was held that the 
private cash entry of Chauncey I. Hawley, made April 27,-1882, for. 
certain tracts in the Gainesville land district, Florida, mish be. sub- 
mitted to the board of equitable adjudication for confirmation. 

The tracts covered by said entry are within the indemnity limits of. 
the grant made to the State of Florida by the act of Congress approved 
May 17, 1856 (11 Stat., 15), to aid in the construction of a railroad from 
. Amelia Island toamna Bay and Cedar Keys. The lands were in a 
state of reservation at the date.of the allowance of Hawley’s entry, 
and it was upon this ground that Hawley’s entry was held to have 
been void and not capable of confirmation. The holding to this effect 
will be found in that portion of the opinion reported.on pages 240 and 
241 of the said land decisions, wlierein it was held: 4 
| There being no authority to offer the tract in contr oversy, it must be considered 
as having never been offered, and, under the rulings of the court and of the Depart-: 


ment in the cases above cited, the private cash entryof Hawley was without author- 
_ ity and void and can not be coniemed by the board of equ itable adjudication. 


This would seem to have effectually disposed of any tights under ‘ 
-Hawley’s entry; ; the opinion proceeds, however— — 7 


Si further appears that the company applied to select this tract prior to the revo- 
cation of the withdrawal, and that the application was refused because of the entry 
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of Hawley. ‘The company appealed from the action of the local officers, rejecting 
said list, but it was afterwards discovered that the local officers bad neglected to 
place the selections of record, and your office was asked to correct, that error, which » 
was refused. 


The finding eel of is the ‘the company apoealed: from the 
‘action of the local officers, rejecting said list.” _ | 

While the decision was in no wise predicated upon this finding, and 
would not be affected by its elimination or change, yet as it is urged 
that said finding may prejudice any future rights desired to be asserted 
by Hawley in the courts, I have deemed it proper to inquire as to the 
correctness of the same, and find from the records of the land office, 
gathered from the report mace by your office in response to a call from 
this Department, that, as a matter of fact, the company did not appeal 
from the action of the loeal officers in refusing to accept its list No. 2, 
covering this land, which list was tendered at the local office June 1, 
1887. The finding made in said departmental decision, that the com- 
pany appealed from the actiou of the local officers, rejecting its list 
covering the tract embraced in Py s Diehese) 18 error and is Set 
aside. | 

In answet to the mein iti is urged on belialt of the Florida Central 
and Peninsular Railroad Company, the present claimant under said 
grant, that the finding should not be made that the company did not 
appeal, without a detailed statement of the several actions taken by 
~ your office and the local officers in relation to selections on account of 
this grant, which it is claimed will show that the selection in question 
was simply held in abeyance. | | 

As before stated, the decision of the Department was not predicated 
upon, nor influenced by, the finding complained of, which, it is clearly 
_ shown, was an erroneous finding; and the same having been set aside, 
it seems to be unnecessary to further complicate the record in said 
case by any finding of facts not necessary to the conclusion reached in 
| ‘Said opinion. 

-The motion and accompan yin ° papers are herewith returned for ile 

files of your ue | 


REPAYMENT_ASSIGNEE—MORTGAGEE . 
CALIFORNIA MORTGAGE LOAN AND TRUST Co. 
No right 0 of repayment is acquired by an assignee whose interest in ‘the land is not 
obtained uutil after the cancellation of the entry. | 
The ri ight of assignees to repayment is limited to assiguees of the and, and. does not 
extend to one holding an assigninent of the claim for the money paid on the entry. 
A mortgagee is not an assignee, within the intent and meaning of a act PEOVEINE 
for repayment, if the mortgage is merely a lien on the land. 


On application for repayment by an eaten he must show that the land is free 
from incumbrance, 


Secretary Bliss to the Commissioner of the General Lond Office, March 
-(L A. TL.) ° | 15, 1897, MeO.) 


The California Mortgage, Loan and. Trust Company has appealed 
orn the decision of your office, dated November 19, 1895, denying its 
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application for repayment of the purchase money naa by William B. | 
Stewart for the land embraced in his pre-emption cash entry, No. 3640, | 


_ for the NE. 4 of Sec. 32, T, 4 S., R. L K., Los Angeles Jand district, 


California. 
- Said entry was canceled on March 31, 1890, because. the land had 
been, by executive order of June 19, 1883, reserved from cny; for the 


benefit of the Mission Indians. | 
On Noveinber 27, 1893, the company pee named, claiming as mort- 


gagee, applied to ie the eutry reinstated. “The application was 

denied by your office, on December 8, 1893; and on appeal the Depart- 
mIneut, on April 15, 1895, affirmed said decision, (See 307 L. and RR. 
150.) 

Thereupon the company applied for repayment of the purchase 
money. With said application the company filed a certified copy of 
the receiver’s receipt; the affidavit of the vice-president and general 
manager of the compaiiy, setting forth that said company, on July 28, 
1889, loaned to said Stewart the sum of one thousand dollars, receiving 
as security for such loan a. mortgage on the land; a grant deed, dated 
May 4, 1894, from Stewart to the company (duly recorded); a quit- — 
claim deed fr om the company to the United States; an assignment by 
Stewart to the company of all right, title, and we est in the money 
paid by him to the United States for the: Jand in OER and 
other documents. 

Your office held. that, inasmuch. as the death from Stewart to the 
company was subsequent to the cancellation of the entry, it gave . 
the company no claim to pepayaneny of the oes money. paid by 
Stewart. 

It clearly appears that Stewart's arin was “erroneously allowed, aan 
within the meaning of Sec. 2 of the act of June 16, 1880 (21 Stat., 287); 
the only question for consideration is, whether the repayment should 
be made to the California Mortgage, Loan and Trust Company. 4 
It is well settled that no right of repayment is acquired by an 
_ assignee whose interest in the land is not obtained until after the can- 
cellation of theentry. (Adolph Emert, 14 L.D.,101; AlbertG.Craven, _ 
—id., 140; Alpha L. Sparks, 20 L.D. 15.) Also that theaiahit of repay-. | 
ment is restricted to assignees of the land, and does not extend to -— 
_ persons holding an assignment of the claim for the money paid on the 
entry. (Instructions of November 2, 1895, 21 L.D., 366.) 

- The decision of your office correctly held that the showing made by 
the company relative to. the existence of said mortgage was unsatis- 


‘ factory. Such evidence may, however, be hereafter furnished by sup- 


_ plementary proof. 
The question then remains for dsaatiennton: whether, i in case such 


satisfactory evidence should be furnished, the company would be - 7 


entitled to repay ment? . 
~The Department has repeatedly held that where a mortgage ismerely — 
a lien on the land, the mortgagee is not an assignee of.the entryman 
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-witiiin the meaning and intent of the act providing for repayment. 
| (Alonzo W. Graves, 11 L.D., 283; Emma J. Campbell, 15 L.D., 392.) - 

_ By the Civil Code of California (Sec. 2920), it is declared that @ mort- 
gage ‘Gs a contract by which specific property is hypothecated for the 
performance of an act, without the necessity of a change of possession.” 
Sec. 2923:—The lien of a mortgage is special, nnless otherwise 
| expressly agreed, and is independent of possession.” Sec, 2926:— A 
‘Mortgage is a lien upon everything that would pass by a grant of the 
property.” And Sec. 2927 declares that a mortgage does not entitle a 
mortgagee tO possession. 

The California Mortgage, Loan and Ty ust Company not Sone under 
departmental rulings, an assignee within the meaiing of the act of 
June 16, 1880, repayment cannot be made to it; and your action in 
- denying its cpplicaeon is therefore approved. 

The title to the land was,.at the date of the cancellation of the ae 
in the entryman Stewart, subject only to the lien of the mortgage—if 


such mortgage in fact existed, as. alleged ; and in view thereof, repay- 


ment, if allowed at all, must be made to han: But before this can be 
-done ‘he will have to secure a release of the mortgage, by payment, 
‘relinquishment, or otherwise.. Upon a proper application by the entry- 


man, showing such release, I see No B0ed reason why repayment, may 


- not be allowed. 


OKLAHOMA LANDS—QUALIFICATIONS OF HOMESTEADER. 
_ MAson v. CROMWELL. 


The limitation in section 20, act of May 2, 1890, of the right to make homestead — 
— entry in Oklahoma, to persous who are not ‘‘seized in fee simple of one hundred 
and sixty acres of land,” disqualifies one who owns a “quarter section,” entered 

as such, though the area of the tract thus owned may fall short of one hundred 
and sixty-acres by a small fraction; as shown by the field notes of survey. | 

‘A transfer of land owned by an intending homesteader will not operate to relieve 

- him from the disqualification imposed by said section, if it appears to have not | 

been made in good faith, but for the purpose of evading the statutory inhibition. 


‘Secretary Bliss to the Commissioner of the General Land Office, March 
(I. H. L.) | 8 by £897: (C.J. G.) 


The land involved in this controversy is the SW. 4 of Sec. 20, T, 23 
N., R. 6 W., Enid land district, Oklahoma. 

‘Palleeton C. Cromwell made homestead CHEEY. of the above described 
‘tract on October 27, 1893. 

A few days shereatiae Calvin F, Mason filed an application to make 
“homestead entry of said land, alleging settlement thereon October 13, | 
1893; | 
A hearing was duly had. J PaTUREY 24, 1894, on the issue of prion: 
settlement. | : 7% 3 = i _ 
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The register aenoenad: decision i in favor of asoa ides that he was 
tebe prior settler and a-qualified entryman, He therefore recommended 
_ that Cromwell’s entry be held for cancellation. 

The receiver found in favor of Cr omwell, on the eround that Mason. 
was disqualified to make entry by reason of his ownership of one bun- 
‘dred and sixty acres of land in the State of Kansas, He accordingly 
~ recommended that Cromwell’s entry remain intact. | 


Both parties appealed, and your. office, under date of May 22, 1895, _ 


sustained the decision of the receiver and dismissed the contest. | 

Mason has appealed to this Department, and in his said appeal three 
propositions are submitted: (1) That he was not the owner of one 
hundred and sixty acres of land at the time of his settlement or at the 
time Cromwell made settlement. (2) That before making settlement. 
he had effectually transferred the quarter section of land that he owned © 
_ in Kansas. (3) That he was not alsaouiee and that his ents y should 
be allowed. 

A point is raised in. the plaintifi’s appeal to this Darah tinent which 
was not discussed in the decisions below or in the briefs of the opposing 
counsel, namely, that as the area of the land. owned by Mason in the 
State of Kansas (NE. 4 of Sec. 28, T.9 S., RB. 34 W.) contains 159.35 
acres, according to the field notes of. your office, or less than one hun- 
"dred and sixty acres; he is not therefore barred from making entry 

under section 20 of the act of May 2, 1890 (26 Stat., 81). | 

It will be necessary for the purposes of this Wetision to consider this 
proposition first, although it is the last one discussed by plaintiff in his 
appeal, for the reason if the point-is found to be well taken it will — 
_ render a consideration of the other features of the case unnecessary. © 
The language of the act of May 2 , 1890, supra, having reference: to 
this case, is as follows: | 
and no person who shall at the time be seized in fee simple of a hundred ant sixty | 
aeres of land in any State or Territory shall hereafter be entitled to enter land in 

said Territory of Oklahoma. 


' As the plaintiff insists upon a strict and literal constr ction of the 
| above statute, it will be necessary to ascertain as far as possibie, in 

the light of previous legislation, just what meaning Congress intended — 

to convey by the language employed. While the language of the 
statute is to the effect that no person who is the owner of a “hundred 
and sixty acres” of land shall be entitled to euter land in Oklahoma 
‘Territory, yet I am inclined to think that it would be a too strict inter- 
‘pretation of that language to say that simply because the plaintiff in. 
this case happened to be the owner of a small fraction less than a hun- 
dred and sixty acres he is therefore not disqualified. from making the 
entry applied for. The history of legislation: on this subject would - 
seem to indicate that Congress has used the terms ‘a hundred and 
sixty acres” and “ quarter- section” interchangeably, ‘and if this be | 
ce the. fact that the lauid owned by the. plainat in the State of | 
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antes coutained a faction fede than.< one hundr ed and sixty acres or. 
less than a quarter-section, inakes no difference; he is barred equally 
with the owner of a full hundr ed and sixty acres or a technical quarter- 
section. 

In the case of Benjamin C. Wilkins (2 L. D., 129), the Department 
reviewed at length the several statutes pertaining to the subject under 
consideration, and held that “a ‘quarter-section’ of public land is 
under the homestead laws one hundred and sixty oe It was Eta 
in that case as follows: | 


It seems clear to me from this review that Congress and the President used the 
‘terms “ quarter-section” and ‘‘one hundred and sixty acres” interchangeably and 
as meaning the same quantity of land, and that this resulted from the fact that a 
quarter-section under the government system of public surveys embraces or is 
intended to embrace just one hundred and sixty acres, although from inaccuracies 
_ in adjusting meridians, and other exceptional reasons, if sometimes differs from that | 
amount; and that the purpose was to give settlers under the law one hundred: and 
sixty acres, and no more. When, therefore, by réasou of the surveys, au entry for 
this precise amount is impracticable, it must, as nearly as possible, approximate it. 

. It thus appears that, substantially, the same words are used in limitation 
oof inna to be entered under both the pre- emption and homestead laws, and [ canuot 
doubt that the terms “ quarter-section” and ‘‘one hundred and sixty acres” are used _ 
synonymously in each to mean one huudred and sixty acres; and this is in harmony 
with the general policy of the government under other laws, 


In the interpretation of See. 2289, Revised Statutes, which provides | 
that every qualified person: “ Shall be entitled to enter one quarter- — 
section or a less quantity of. unappropriated public lands,” the Depart- . 
ment, in the case of William C. Elson (6 L. D., 797), said, inter alia | 


It is true that ¢ venerally the quarter-section, if the survey be correct, Will contain 7 
one huudred and sixty acres; but it was well known to Congress that many quarter 
sections were fractional in the survey, and.that many, which were not fractional, 
did not contain exactly the one hundred and sixty acres of land. They, therefore, 
gave a settler the quarter-section as it should be found surveyed. tee ar 

| . An actual area-measurement of the government survey shows, as is well 
known, that few subdivisions contain exactly the number of acres reported by the 
. surveyor, generally containing more or less. The grants of the United States are not 
by quantity, but by description, and, it is a familiar rule, that a call of quantity | 
in a grant must yield to description, and the act of Congress is to be regarded as a 
grant as to each tract, in a certain sense. 

It. willbe observed. that the question involved in the above cited 
cases was as to the entry of a quarter-section containing more than one— 
hundred and sixty acres, and the entry was not rejected on account 
of the excess, the same being regarded as a quarter or one hundred 
and sixty acres “in conrormnuy to the legal subdivisions of the pues 
lands,” 

The issue has probably not heretofore been raised, under the act of 
| May ; 2, 1890, as to an entry of a quarter-section containing less than | 
one handeed and sixty acres, but, as is well known, a great many quar- 
ter sections have been entered as such when the area-measurement 
would not equal the one hundred and sixty acres; but as those entries 
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- containing more have been allowed to stand, simply because the quar- | 
ter-section was in conformity with legal subdivisions, it would seem 
that where the deficiency is shown to be small the rule should work 
_ both ways. Especially is this true since there is a provision of law to. 
the effect that when a settler has entered less than one quarter section 7 


of land he may enter other and additional land lying contiguous. to the 


original entry, which shall not, with the land first-entered and occupied, 
exceed in the aggregate one handred and sixty acres. But an applica- 
tion for additional land to make up the full one hundred and sixty acres 
in such a ease as the Kansas Jand herein referred to, would. probably 

not be considered, for the reason that such entry under the rules must 
be regarded as a quarter-section or one hundred and sixty acr es, and 
the maxim of de minimis non curat lex would apply. It does not logi- 


cally follow therefore, as contended by the plaintitt, that if he is barred 


_ by the ownership of .159. 35 acres, he would be equally barred by the 
- ownership of ten acres or any quantity less than. one hundred and sixty 
acres, for the reason that when an entry is made for a much less quan- 
tity than one hundred and sixty acres, the entryman has the Di eee 
of making an additional entry. 
~ To all intents, therefore, the land owned by Mason in the State of 
Kansas was a full quarter-sectiou according to the legal subdivisions 
made on the basis of one hundred and sixty acres to the quarter. 
Technically, the quarter section of land in Kansas did not coutain one 
hundred and sixty. acres as shown by the field notes in your office. | 
But it was intended that it should, aud the fact thatthe results reached . 
by the survey show a fraction less than one hundred and sixty acres 
was due to the variations allowable in making the said survey. To 
hold otherwise would be to declare Mason a qualified entryman on a_ 
technicality, bused on an interpretution of the statute by itself alone 
and according to the mere literal meaning of its words. The statute 
must .be construed in connection with the whole system governing the 
disposition of the public lands and in the light of previous statutes 
upon the same subject. As heretofore shown, the terms quarter-section | 
and one hundred and sixty acres, are used inter¢éhangeably, unless it is 
‘to be presumed that Congress, in the act of May 2, 1890, intended to 
reverse the former policy and introduce a fundamental change nh the 
well established custom of the Department. 
The evident intent, in all legislation relating to the public lands, has 
been to limit the entry of said lands to those who do not already own 
— one hundred and sixty acres of land or a quarter-section. And the fact 
that the quarter-section may consist.of a little more or a little less than 
one hundred and sixty acres, is Shown by the well established practice 
of the Department to cut no figure either in the admission or rejection 
of applications to make entry. When an entry is made it is made by 


description, and there are numerous ‘decisions going to show that when — 


-a@ quarter-section contains more than one hundred and sixty acres, the 
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entry therefor is not necessarily rejected on account of the excess. 
There seems to be no good reason for enforcing a stricter rule in cases 
where the actual iumber of acres falls in a small fractional degree 
short of one hundred and sixty acres.- The records of your office show, . 
with reference to the Kansas land in question, that one hundred and 
_ sixty acres in round numbers were originally entered. ‘Presumabl y this | 
represents. the number of acres that passed by purchase into the POR 
session of the plaintiff Mason. : 
_ The whole scheme for the disposition of the publie domain has been | 
to afford to landless people the opportunity of securing homes. This 
sentiment runs throughout the debates of Congress in passing various 
_ acts relative to such disposition of the lands. And one of the tests of 
. & person’s qualitications to secure the benefits of the law in this regard 
has been, whether at the time of entry he was the owner of a quarter- 
section of land in any State or Territory, or approximately one hundred 
and sixty acres. This was the evident intent of Congress as gathered — 
from the history of legislation on that subject, regardless of the iveueee 
employed in the acts. This view is certainly in harmouy with sound 
_ policy and is in strict accord with justice and good faith, which cousti- 
tute the essential features in a proper administration of the publie land 
laws. 
As was said in the case of Ryan et al. v. Carter et al: (93 ULS., 78)— 
No known rule of law requires us to interpret it (act of Congress) according to its 
literal import, when its evident intent is different. . It may be that the words, taken 
in their usual sense, would exclude the case of Dodier; but if it can.be gathered, from 
a view of the whole law, and others in. pari materia, that they were not used in that 
sense, and if they admit of another meaning in perfect harmony with the general 
scope of the statute, it will be adopted as the declaration of the will of Congress. 


Especially is this so when this construction withdraw s the least number of cases fr om 
the operation of the statute. 


I think it may fairly be assumed, in the light of past easton that 
it was the evident intent of Congress in the act of May 2, 1890, to con- 
vey the same meaning by the language employed therein as is indicated 
in its previous acts. There would seem to be no good reason for-estab-. 
lishing a different rule from that already existing, especially as a differ-- 
ent interpretation would have the effect of withdrawing a great number 
-. of cases from the operation of the prohibitory statute, and thereby 
qualify a great number of persons. to make entry who have heretofore’ 
been deemed disqualified; and that too on mere technicality. 

It thus being decided that the plaintiff was at one time owner of one 
hundred and sixty acres of land in the State of Kansas, and thereby 
disqualified to make entry, it becomes necessary to determine whether 
he was the owner thereof at 5 P. M. on October 13, 1893, the day and 
hour he alleges settlement on. the tract in controversy. we d in the.con- 
~ sideration of this question it will be proper to attach much importance 
' to Mason’s good faith as gathered from the surrounding circumstances. | 
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The facts relative to Mason’s alleged transfer, of his Kansas land are 
substantially as follows: Mason alleges settlement October 13, 1893. 
The: evidence shows, however, that he was in the Territory aud had 


_ examined the land several days prior ‘to that date. Hewas liegotiating | 
with one Walter A. Carpenter, who had a settler’s right to the land in | 


question, for the purchase of said right. When thé said purciase was - 
consummated Mason alleges that at nine o’clock on the morning: of 
October 13, 1893, he executed a deed transferring 2 his land in the State 
of Kansas a his ate Having ackno wledged the said deed, he mailed 
it to his wife with instructions to send the same to the recorder’s office. 
- It appears that Mason did not know his wife’s address, so he sent the | 


deed to some one at Sabetha, Kansas, to be forwarded to his wife at 


St. Joseph or Marysville, Missouri. . It seems also-that the conveyance — 
-of the Kansas land was not in the nature of a sale, but was made as a 
_ gift, 0 money consideration passing: bétween the parties to the con- 
tract. In-explanation of the transaction. Mason states, in affidavits. — 
accompanying a petition for rehearing, that prior to October 6, 1893, 

he received a letter from his sister ae that she was in need of 
financial aid, and that on that: date he wrote her offering to give her 
the Kansas land and to make her a deed for the same. No evideuce 
regarding these allegations was brought out at the hearing, and no fur- 
- ther communication between Mason and his sister is shown. Mason 
- claims that he has not seen the deed since he mailed it, aud that he 
- does not know whether his wife forwarded the same to ie recorder’s, — 
office. The affidavits referred to, however, state that the deed was. 
finally recorded, but it.was after considerable delay. 

It will-be unnecessary for this Department to consider .at len eth ‘the 
question as to whether or not the manner in which the said deed was 
delivered constituted a proper delivery in contemplation of Jaw. In 
the light of the numerous authorities cited by counsel on both sides, 
and hick it is not necessary to repeat here, 1am of the opinion that 
- Masou’s act, under all the circumstances of the case, did not amount | 
— to proper delivery. - There was-apparently no previous agreement 

between the grantor and grantee as to how the delivery should be 
made, or that Mrs. Mason should act as the agent of both. The deed 
was not even sent to the grantee, uor were there any instructions that 
it should be delivered into the grantee’s possession. _ 

-The authorities are perhaps uniform in holding that when. the 
grantor parts with all control over the deed, that act is effectual and 
operates from the instant of delivery. The inteee of control over the | 
- deed constitutes the essence of the case at bar. The question arises, — 
whether from the fact that Mason mailed the deed to bis wife, without 
any previous agreement to that effect between the parties to the deed, 
he thereby parted with all control over the iustrument. The deed was 
never placed in the possession of the grantee. There were no instruc-. 
tions to Mason’s wite that the deed should be delivered to the grantee; 


7 ait 
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in fact, the latter was at the time in Leavenworth, Kansas, a edistande 
of three hundred miles away. So that if Mason did not really intend 
to transfer the Kansas land to his sister, he still had an opportunity to_. 
recall the deed, and in this view its aelivery could. hardly be regarded: 
as valid. » ; 
When Mason mailed the deed he ther oy constituted the govern sient 
his agent to deliver the same to his wife, and then by instructious he 
made his wife his agent to see that it was recorded, but neither was. 
the agent.of the grantee according to any former agreement; in fact,. 
the grantee, as subsequent events: showed, knew. aounee of Masoxs 
intentions in this regard. | 

The principal question, fas as. her sister ‘implied 4 is as to 
whether or not Mason has acted in entire good faith in his transac- 
tions connected with the land in controversy. One suspicious cireum- 
stance involved in the transaction is that Mason’s sister, the grantee - 
of the deed, apparently knew nothing of it. On the face of the record 
it looks as if she were employed as an unconscions beneficiary for the 
- express purpose of qualifying Mason’ to make entry. No copy of the. 
deed is put in evidence, nor of the letter containing the instructions to 
Mason’s wife. The evidence concerning these things is made to depend 
solely upon the assertions of Mason, and he is the interested party. 
His testimony regarding what became of the deed after he had mailed 
it is entirely too vague and uncertain for a matter of so much i impor- 
tance. He does not know whether the said deed was acknowledged by | 
his wife; does not recollect the description of the land he deeded away, 
nor is he quite sure that the said deed was ever for warded to the 
recorder’s office, as he has never seen it since. | 

Counsel for plaintiff in this ease rely largely upon encanta to 
| supply the deficiency caused by the absence of positive testimony. 


Given the frame-work, consisting of the bare statement of plaintiff 


that he properly eceonted and acknowledged the deed im question and 
placed the same in the mails, they depend upon presumption to com- 
plete the structure. They presume from Mason’s statements that his 
_ intentions were honest and that the deed was properly delivered and 
regularly recorded. But beyond the eae of Mason him- 
self the evidence is silent. 

The Department is unable to conclude honk Mason’s uncor robor ated 
statement, in view of the suspicious circumstances developed by the 
testimony, that being the owner of one hundred and sixty acres of land 
at nine o’clock in the morning of October 13, 1893, he could completely. 
divest himself of all title thereto, without any positive agreement or 
negotiation with the grantee, and by the simple act of placing the deed 
in the mails transform himself into a properly qualified entryman by. — 
. five o’clock in the afternoon of the same day. His purpose seems mani- | 
fest. The history of legislation will show that the government. has. 
jealously limited the disposal of the public domain for the benefit of the 


see 
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landless; so much so that where an applicant to make entry is shown 
to have been the owner at one time of one hundred and sixty acres of 
land, stronger evidence that he has pene divested of title thereto — 
will oe required than is present in this case. 

It is unnecessary to consider the evidence seuchin: Mason's alleged 
settlement on and improvement of the land in question prior to Crom- 
well’s entry, in view of the fact that he is found to be disqualified by 
reason of his ownership of one hundred and sixty acres a land in the 
State of Kansas at the date of said settlement. 

- Your office decision is hereby affirmed. 


REPAYMENT_FEES. AND COMMISSIONS. 
LESLIE O. HUSTED. 


Repayment of the fees and commissions paid on an entry will not be allowed where 
the entry is relinquished on account of the undesirable character of the land, 
and a second entry made. - 


Secretary Bliss.to the Commissioner of the General Land Office, March 
(I. HL.) 10s 1897. (J.L. McO,) | 


Leslie O. Husted, on March 26, 1889, made homestead entry for the © 
SE. 4 of Sec. 15, T. 7 N., R. 49 W., Denver land district, Colorado. 
- Finding it was impossible to obtain water fit for use, he was, 11pon 
his own, request, permitted to relinquish the land and make a second | 
entry. Afterward he applied for repayment of the fees and commis- 
sions paid upon his former entry. This application your office refused, 
by letter of March 4, 1896. He now appeals to the Department. He 
quotes from the General Circular of October 30, 1895, which states that, 


where an entry is canceled.as invalid for some reason other than abandonment, and 
not the wilful act of the party, he... . may have the fee and commissions paid 
on the canceled entry refunded on proper application, under the act of June 16, 1880. 
The paragraph quoted from the General Circular expressly refers to 
an entry “canceled as invalid;” the entry in the case at bar was not 
canceled because invalid. The act of June 16, 1880, provides for repay- 
ment where entries have “been, erroneously allowed and can not be 
confirmed;” the entry here in question could have been confirmed, but: 
the entryman did not wish that it should be; he preferred to relinquish 
it and select other land. | 
The decision of your office was correct, and is eroby affirmed. 


“ 
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REPAYMENT—PATENTEE-SU RRENDER OF PATENT. 
| HENRY H. HARRISON. | 


Qn application for fie atin of pur chase money by a patentee who. was paquived to 
‘purchase under section 5, act of March 8, 1887, when in fact the land passed 
by the railroad grant under which he held, the applicant should surrender the 
patent, but should not be required. to execute a deed: of velinquishment. 


Seerctary Bliss to the Commissioner oe the General Land Office, March 
(1, Hy: Ls): a | 191897, | _— (J. L.): 


This case invol¥es the repayment of the sum of two anived dollars, 
the purchase money paid to the United States by Heury H. Harrison — 
for the E. 4 of the NE. 4 of section 9, T, 47 N., R. 4 W., Ashland land 
‘district, Wiscousin, cone ining eighty acres. or lena ; 

Said tract Wis eranted by the acts of June 3,.1856 (11 Statutes 20), 
aud May 5, 1864 (18 Statutes 66), to the State of Wisconsin to aid in 
the construction of railroads. Decisions of the supreme court rendered 
on June 3, 1895, and reported in 159 U.S. reports—Wisconsin Central 
Railroad Co, v. Forsythe, p. 46, and Spencer v. McDougal, p. 62—finally 
adjudged that the Wisconsin Central Railroad Company acquired from 
- the State of Wisconsiu a good title to said tract of land under said 
grants. And it appears that Harrison by sundry intermediate convey- 
ances had acquired and was owner of the title of the company. 

Previous to the publication of said decisions, your office and this 
Department had held thatthe tract in contest (and other lands in con- 
simili casu), did not pass under the grants’ aforesaid, aud was subject 
to entry under the general land laws. Your office thereupon advised 
Mr. Harrison, that it would be necessary for him to purchase said tract . 
from the government under the fifth section of the act of March 8, 1887 
(24 Statutes, 556). Consequently Harrison, on June 8, 1893, ond the 
government two hundred dollars for the nace aS appears by cer tificate 

No. 5728 of that date issued at Ashland, Wisconsin.’ And on Angust 
- ol, 1894, a patent for the land was assaell to him. . 

‘After the promulgation of said decisions, to wit: on July 3. 1895, 
Harrison filed his application for repayment of the two hundred - 
dollars aforesaid in accordance with section 2362 of the Revised Stat- - 


- utes of the United States.. On December 6, 1895, (by letter “F”), 


your office required Harrison (1) to surrender the patent issued to him, 
(2) to furnish a duly executed deed relinquishing to the United States 
all right and claim to the Jand under said patent, (3) to have said deed 
duly recorded, and (4) to furnish a supplemental abstract of title con- 
tinued from June 27, 1895—the date of the abstract now on file—down 
- to and including the date of recording said deed. | 

On January 15, 1896, Harrison filed a motion for a review of said 
decision. . On J aly 2, 1896 (letter ““F”), your office denied said motion, 
and deena to Inodify the former decision. 
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‘Whereupon Harrison appealed to this Department. 

By section 2362 of the Revised Statutes it is enacted that: 

. The Secretary of the Interior is authorized, upon proof being made to his satis- | 
faction that any tract of land has been erroneously sold by the United States so 
that from any cause the sale can not be confirmed, to repay to the purchaser or to 
his legal representatives or assigns, the sum of money which was pee therefor, out 
of any money in the Treasury not otherwise appropriated. . 

It is conceded, that before he applied to purehase under the act of 
- March 3, 1887, Harrison had acquired the valid title already conveyed 
by the United States to the State of Wisconsin; that the patent issued. 
- to-him conveyed no title, because the land therein described did not 
belong to the Uuited States; and that his right to be repaid the pur- 
chase money is unquestionable, The only question involved is merely - 
a matter of administration to be determined by reference to the 
regulations. 

- The General Land Office circular of February 6, 1892, on page 86, | 
- and the cirenlar of October 30, 1895, on page 98, “both prescribe as 
follows: 

‘If however, the applicant fine acquired the valid title already conveyed by the 
United States, it will not be necessary for him to reconvey the land, but he may 
make a full statement, with corroborative evidence of the facts, waiving all elaim 
under the invalid ae Ee and thereupon receive repayment of the amount erroneously 
pant 

Harrison filed a full statement, which is corroborated Bee the records 
of your office. He is willing and offers to surrender his patent, and 
waive all claims under it, and the invalid entry on which it was issued. 
Your office erred in requiring him to execute a deed of relinquishment, | 
and have the same recorded, and to furnish a supplemental abstract of 
title continued from the date of the eos on file down to the date of 
‘such. recordation. 7 

The patent is null and void to all intents and Sar jones: It conveyed 
‘no right, title, interest or estate which Harrison can consistently under- 
take to relinquish. He should be repaid the money upon the return 
‘and surrender of the patent with his receipt for the money duly attested 
endorsed thereon, in full payment and satisfaction of all his claims 
thereunder, in such form as your office may prescribe. 

- Your office decision is hereby modified as above indicated. 
svete ou 24. 17 7 
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ADJOIN ING FARM ENTRY—LOWNSITE—MINERAL LAND. 
“Okt Gen » GoLp BAR MINING Company. 


An sajeinins fein entry is invalid, and will not be allowed to stand, if the entry man 
was hot infact the owner of the alleged original farm at the time of entry, _ 
An.application to make townsite entry under section 2389 R. S., will not be allowed, 
where the number of bona fide occupants is not given, aud it is not manifest that 
the occupants in fact desire in good faith to make such entry, and also where 
the application covers land apparently mineral i in character » and in close prox- 
imity to anothertown. ~ 
In case of an attack on a mineral location of land that has once been adjudged min- 
eral in character, the abandonment or forfeiture of the claim must be enor by . 
it clear and unmistakable evidence. | 


‘Seer ctary Bliss to the Commissioner of the General rere Office, March 
(I. HL.) 45, 1897. | (P. J.C.) 


The record stows that the Gold Bar Quartz Mining Company made 
application for patent for the Gold Bar mining claim, lot No..206, Sac- 
ramento, California, land district, on November 24, 1893. Notice by 
publication was duly given of this application, which ran from Novem- 
ber 26, 1893, to February 3, 1894. 

J ait Caldwell, a superior judge of Nevada county, California, filed 
‘in the local office an application to enter, for townsite purposes, “in 
accordance with the provisions of sections 2388-9 inclusive (BR. S.),” 
lot 3 in Sec, 33, lot 6 in Sec. 28, lot 12 in Sec. 27, and fractional NW. 4 
of NW. £ (also described as lot 20) in Sec. 34, T. 16N., R. 8 E., M. D. 
M., in Pract for the nses and purposes of the Seeanais and awellers 
thereon. Herepresented that the land was then used and occupied for 


townsite purposes and had been since 1860. This. application is not 


dated, but the local officers say it was presented January 23, 1894. It 
appears that they declined to accept the application because of conflict 
with the mineral application “and with the homestead entry of Richard 
Ryan.” It is also stated by the local officers that on the same day 
Judge Caldwell filed a protest against the mineral entry. It seems 
that this protest was against the “mineral applicants the Gold Bar 
Quartz Mining Company, Richard Ryan, homestead claimant, and Cen- 
tral Pacific Railroad Company.” It is dated January 15, 1894, and 
alleges that: he desires to make entry of the land for the use and benefit 
of the inhabitants thereof; that the land is entirely enclosed and occu- 
pied by persons residing thereon; that there are more than fifteen 
dwellings and families thereon, the total number of inhabitants being 
one hundred and fifty; that the land has been used for townsite pur- 
poses for more than thirty years; “that the majority. of the occupants 
of said premises have requested me to make application in trust for 


them under the United States Revised Statutes;” that he files “ this 


adverse claim and protest against the said application by said Gold 
Bar Quartz Mining Company for said Gold Bar Quartz Mine,” because 
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“the land embraced therein is agricultural land, and that no part of it | 
is mineral and that no mineral or quartz of any kind has ever been 
discovered thereon;” that the land is settled upon and occupied as a. 
townsite; and that “that portion in section 27 is excepted from the 
railroad grant by reason of the pre-emption claim of J. J, Collins.” 

This protest is not sworn to by the judge, but he states “that the 
facts upon which said adverse claim and protest are based being (are) 
fully set forth in the affidavits hereto annexed.” = 

The affidavits referred to were made by Richard Ryan, one of the 
defendants in the protest, and John Thomas, in which they swear that 
there are nine dwellings ete. on theland; that thereis no lode existing 

within the limits of the Gold Bar claim; that no gold nor quartz has 
been extracted from the premises; that the ground embraced is non- 
mineral in character, and that there are no indications of mineral upon 
the same; and that Collins settled upon lot 12 in Sec. 27 prior to 1862 
and filed hie declaratory statement therefor in 1868. This affidavit was 
sworn to on January 12, 1894. . 

— On January 24, following, the local officers issued notice calling for a- 
hearing on this protest. 

On February 3, 1894, the mining compauy made application to pur- 
-chase the land eephied for, which was denied because of the pending . 
contest. Subsequently, in the same month, the mining company | 
applied for a re-hearing on its application to purchase and to recon- 
sider the respective orders issued, and that the notice might be dis- 
missed and quashed. The local officers thereupon modified their former - 
decision to the extent of quashing the notice which had been issued; 


- and thereupon transmitted the record to your office with the recom- 


mendation that a hearing be ordered. The mineral claimants anperey 
from their action. 

Your office, by letter of January 20, 1894, considered this appeal,. 
and in doing so recited the prior history of lot 3, included in the tract, 
as follows: : 


In deciding this question it becomes necessary to consider briefly the facts of 
record relative to said lot 3, of section 33. 
_ This office hy decision dated November ye 1885, (letter F'), in the case of & ae 
Alderman v. ©. P. BR. RB. Co., involving said lot 3, decided: ‘‘ The residence of irish 
antedating the railroad grant, and extending beyond the date of definite location, 
_ excepted the land from the operation of the grant, the same is therefore subject: to 
disposal under the general laws of the United States.” 
- Said office decision was affirmed by the departmental decision of September 28, 1887. 
It appears from the record in quasi contest No. 601, W. H. Weldon claiming the 


Gold Bar Quartz mine v. C. P. R. R. Co. that Weldon on October 8, 1890, filed a peti- 


tion alleging that the land in said lot 3, is mineral in character. 

Upon said petition a heating; ‘which was ordered by this office, was Beles Mareh 
27, 1891. 
_ Said hearing resulted in a final deeision: by this office, dated February 26, 1892, 
from which I quote: ‘ You decided that the Jand was mineral in character | and. 
recommended. that it be excluded from the grant to the oe respondent. | 
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re ‘The sates in interest were duly notified of your ¢lecision: ana no appeal has been 
taken therefrom. 

- “Your decision is accordingly arenaa and dig Ceutral Pacific R. R. Co.'s. selection 
as per list No. 12, is hereby canceled as to the extent of said lot No, 3 of Sec. 33, 
T.16N.,R.8E., M.D.M. ; 

OTE further appears that while the case was rr in this office yon allowed in 
violation of Rule 53 of Practice, homestead entry No. 5945 to be made by Richard 
Ryan” 
~ This entry covers ie tract involved { iu the above contest and was wholly i irregu- 
lar but will be allowed to stand subject to any prior attached rights.” 

In view of the foregoing, the proper towusite authorities and Richard Ryan will 
‘be allowed thirty days.in which to apply for notice of a hearing, to be by them served 
in accordance with the rules of practice, at which evideuce must be submitted to — 
_phow whether the land embraced i in said mining claim is valuable mineral land,-and 
whether that part. thereof embr aced in said lot 3 is more valuable tor mineral than 

agricultural purposes. i 

Lot 12, of section 27, T,16 N., R.8-E., embraced in said declaratory statement is 
also within the grant to the Central Pacific Railroad Company. Before the townsite 
declaratory statement can be received and pou it wh be necessary to have said lot 
12, regnlarly excepted from the grant. 

In order.to show that lot 12, ought to be excepted from the grant, said railroad 
company should be made a party defendant in this case by due service. 


A motion for review of this decision was denied by your office letter 

of October 4, 1894, 
OA ee was had before the local officers in pursuance of this 
order, at which the townsite claimants and Richard Ryan were repre- 
sented by an attorney, and there was also present an attorney for the 
mining company. The railroad company appeared and filed a protest 
in reference to lot 12 in section 27. It may be said in this connection 
that this lot is not included in nor does it conflict with the Gold Bar 
Quartz mine in any way. 

As a result of the hearing before the local officers they decided that - 
the land involved is non-mineral in character and that lot 12 of section 
27 was covered by a valid pre-emption claim at the date of the grant to 
the Central Pacific Railroad Company, and decided that the mineral 
application of the Gold Bar Mining Company should be canceled; that 
Jot 12 was excepted from the terms of the grant; that Richard Ryan’s 
homestead entry of an additional farm homestead should be allowed to 
stand intact; and that Judge Caldwell or his successor in office be 
allowed to enter the land applied for by him and not embraced in 
Richard Ryan’s claim. : 

On appeal your office affirmed the dacision below, except as to Ryans 
additional farm homestead, which was held for cancellation. A motion 
for review of said decision was denied, and the case now comes before 
the Départment on the separate appeals of the mineral claimants and 
Ryan. “The. specifications of error filed by the mining company are 
quite voluminous and will not be set forth, but such errors. as are sug: | 

rested that are pertinent to the issues. involved will be considered. 
The error alleged by. Ryan is in holding his additional farm homestead ; 
eniry for cancellation, 
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. As to the appeal of Ryan: .The judgment of your office that his 
additional farm homestead entry should be canceled is concurred ins 
’ In the first place, it was erroneously allowed by the local officers, inas- 
much as the land was then under contest and of course not subject to 
entry until that contest was disposed of. Again, this entry should 
not be allowed to stand under the circumstances. . In his affidavit he 
_ stated | . 3 - 
that I now own and reside upon an original farm containing about three acres and. 
no more; that the same comprises a portion of mineral lot No, 198, in the NE, ¢ of 
Sec. 33, T. 16N., R. 8 E., and is contiguous to the tract this day applied for. | 

The testimony in. the case shows that Ryan was only a settler or 
“squatter” on the mineral land at the time he made his additional farm 
entry and that he had no title to the land until about two months prior 
to the hearing which was held December 17, 1894. If it be conceded,. 
for the sake of argument, that he had the right to make additional farm 
entry simply by reason of purchase of this tract, yet it is clear that he — 
had no such title to the three acres as would warrant the -allowance of 
the entry at the time it was made ore v. Girtman, 14 L. D., 516; 
Rush v. Bailey, 16 L, D., 565). . 

Apparently a little more than one half of the eround included in the 
Gold Bar is in lot 8 of Sec. 33. It is triangularly shaped, the base of 
the triangle extending almost the entire length of the southerly side — 
line of the mining claim and the apex being just outside the northerly 
side line. 

- This particular piece of land has been the subject of litigation in the 
Department and the local courts since-1885, This is probably owing 
to the fact that the land has been inhabited to some extent ever since 
1860, by a few persons; its close proximity to the city of Grass Valley, 
and that it is surrounded by mines and mining claims, many of which 
have been patented by the government, and which are now, or have 
been in the past, extensively worked. 

‘So far as disclosed there has never before been any attempt iuds to 
secure title to the land for townsite purposes, neither was the tract 
under municipal control or laid off in lots and blocks. It is shown by 
the testimony of one witness, however, that since this proceeding was _. 
commenced it has been included witha the corporate limits of Grass _ 
Valley. 

It will be observed that the senliesaon for townsite entry is not made | 
under the act of March 3, 187 7 (19 Stat., 392), as an additional entry for. 
townsite purposes, buti is ‘for an original townsite ee under “sections: . 
2388-9 inclusive.” — , 

It is gathered from the record that the doplivation of the superior. 
judge was brought about by a petition from the residents. There i is in. 
the record a petition signed by ten persons representing themselves to 
be “of the number represented. by your honor, officially, in a.certain 
petition and application for townsite Dany, ? Ote.,. red nenene him. to; 
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withdraw the application made for entry. In compliance therewith, as 
stated by him, the superior judge filed a formal withdrawal of his said. 
application, which was dated ‘December 10, 1894. Subsequently, how- 
ever, on the day the hearing began, the aadee withdrew this abandon. 
ment. In his letter of withdrawal he states that he had supposed the 
request to abandon the application presented to him had been made by: 
‘‘all the townsite residents within the limits of said Gold Bar quartz 
claim,” but he is “ now informed that five of the townsite residents” did 
not join in the petition. So it appears that the superior judge is now 
representing the wishes of but five persons in prosecuting his applica- 
tion for patent. At the hearing the attorney who appeared for the 
townsite applicants also acted for Ryan, to the extent of offering the 
testimovy taken in behalf of the townsite applicants as evidence for 
Ryan. It will be remembered that the protest of the superior judge 
was made both against Ryan and the mineral claimant, and his appli- 
cation to enter included the land Ryan had entered as an additional 
farm homestead. It is therefore clearly apparent, if these parties—the 
superior judge and Ryab—are acting in pee faith, that their interests 
are necessarily antagonistic. | 

It is shown by the testimony on the anit of the aefendants that at 
the time of the hearing there was residing on the mining claim the 
individuals-who petitioned the superior judge to abandon the applica- — 
tion for townsite. This petition was shown to one of the witnesses for. — 
the defense and he was asked if it included all the settlers within the © 
Gold Bar mining claim. His reply was, that it did not; that those not 
signing were Richard Ryan, John Thomas, John Thompson, Mrs. Wal- 
lace and Peter Keelly. It is shown, however, that Ryan did not live 
on the land, but had a part of it included in his.enclosnre. It is also 
shown that Peter Keelly did not then reside’on the tract, his house 
having been burned previously. The townsite claimants’ testimony 
shows ‘‘ten or eleven dwellings” and gives the names of eleven persons 
living there with their families, including Weldon, who it appears is 
largely interested in the Gold Bar Company. It also shows that there 
have been people living on the land since 1860. 

It also appears that all the settlers, except five, have entated into an 

agreement with the mining company by which they are to get. title to 

the surface of the ground they occupy. 

It further appears that there have been mines worked in this immediate 
- vicinity since its first settlement; that-in all directions immediately sur- 
rounding the Gold Bar are mining claims and on the two sides and one 
end have been patented as mineral land. Itis shown that in 1888 Ryan 
and Keelly and two others located lot 3 as a placer claim. The ground 
included in the Gold Bar claim was originally located in 1877, under the 
name of the Silver Star, and relocated under its present eae in 1888. 

_ It seems to me, in view of all these circumstances, that there is not 
presented such @ case here as will warrant the Department in permit- 
ting an entry of this land under the townsite sail at. least under the 
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sepiiesuion that is now eaneine The etual number of bona fide occu- 
pants of the tract is not given, neither is it shown that any emergency | 
exists that would demand the granting of another and independent 
townsite entry such as this application contemplates, in such close 
proximity to another town. In the protest filed by the superior judge 
it is alleged that there are “more than 9 dwellings occupied by 8 
families,” but-the testimony does not show “more than 9 dwellings.” — 

It is contended that the former decision of your office in the case of 
Weldon v. Ceutral Pacific R. BR. Co., affirming that of the local officers 
adjudgin g the land included in the Gold Bar to be miner al in char acter, 
is res judicata of that question. It appears to me that there is iniiehy: 
force in this proposition. If its mineral character was such as to except 
it from the operation of the grant to the railroad company, it would 
seem to be ample for the purpose of at least throwing the burden of 
proof upon those attacking it on the ground that it is agricultural, 
which is one of the charges made in the affidavit of contest. This | 
question as to the burden of proof in cases where there has been a 
former adjudication on this subject, is fully discussed in all its features 
in Stinchfield v. Pierce, 19 L. D., 12; Dargin et al. v. Koch, 20 L. D., 
384, and McCharles z. Roberts, id. 564, and it is not deemed neceseaty 
to go over the ground again. It is enough to say that in the last-named 
~ ease it was decided that where parties attack a mineral location on land 
that has once been adjudged to be mineral in character it is necessary 
to allege and prove abandonment or forfeiture of the mining claim ong 
- that the testimony should be clear and unmistakable; | 
that after final judgment declaring land to be mineral in character the simple allega- 
- tion that the land is as a-present fact more valuable for agriculture is not sufficient ; 

upon which to order a hear! ing, and again compel the mineral claimant to adjudicate 
the question. 

The clear preponderance of the testimony in the case at bar is with 
the mineral claimants. It is shown that there is some mineral. in 
sight on the claim. Itis true, as said in your office decision, that no 
ore has been produced by the claimants, but this may be accounted for 
by the fact that there has been continuous litigation over the land. 


But be this as it may, the fact is that there is not sufficient evidence in 


the case to warrant a reversal of the former judgment as to the char- © 
acter of the land. 

Your office judgment that the land is not mineral in character is 
_ therefore reversed, and the application by the superior judge denied. 
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INDIAN LANDS—ALLOTMENT—CONTEST. 
OPINION, 


The areca of the Interior has authority £6 iavantiente the validity of an Indian 
. allotment at any time prior to the issue of the first patent provided for under.the. 
_ allotment law, and on sufficient cause shown, to rescind the approval of an allot- 
ment and reject it. 


Assistant Attorney Y- Cnare Lionbers ger to the Secretary of the Interior, 
February by 1897. ee (W. C. P. ) : 


. A letter from the Commissioner of the General Land Office in regard 
to hearings on charges against the legality of certain Indian allotments 
- was referred to me by Kirst Assistant ay Sims, with request for 
an opinion upon the questions involved. 

Other papers relating to similar. matters were ea eeiied by the 
Commissioner before and after said letter was received, and were re- 
ferred to me for an opinion. Subsequently the Commissioner addressed 

a letter to you requesting that all these matters be considered together 

. Jt seems in this particular instance allegations were made that the 
lands covered by certain Indian allotments were covered by a heavy 
growth of timber, which constituted their chief value, and that the 
allotments were made for the benefit of timber speculators, whereupon 
the Commissioner of the General Land Office ordered a hearing to 
determine the facts, This action was taken. under departmental letter 
of December 6, 1895, to the Commissioner of the General Land Office, 
wherein it was said: 


_ In accordauce with your recommendations you are hereb y eatiedied to. suspend 
action on all Indian allotments in said States under section 4 of said act pending 
investigation of the charges préferred against the same. 


In the letter which called forth these instructions the Commissioner 
of the General Land Office made the following statement and: sugges- » 
tion: 

I have temporarily suspended action on a number of allotment applieatious in said 
States now in this office, and on a number of allotments which have been before the 
Department and approved for pateut, penned instructions from the Department in 
the matter. | 

I respectfully suggest that this office be authorized and ‘diventad to suspend all 
action on Indiau allotments under section 4 of the- general allotment act of February. 
8, 1887, in the States of Minnesota and Wisconsin; pending investig ration thereof by 
a special agent of this office as to the char ges preferred against ie. same in the let- 
ters transmitted herewith. 


_ The instructions given by the Department when road in connection — 
with this letter from the Commissioner of the General Land Office 
which called them forth are broad enough to justify his conclusion that . 

_ the order of suspension covered approved allotments as well as those 

where applicatious were under consideration... 
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or take it, however, that my opinion was desired upon the general 
“question as to the authority of the Secretary. to investigate the legality. 
of an allotment after approval, rather than upon the question as to. 
whether the action of the Commissioner of the General Land Office in 
ordering hearings on charges against approved alounents was s within 
the scope of his instructions. 
~ The Commissioner of Indian Affairs: ern fie Commissioner of 
‘the General Land Office to rescind his order for these hearings, con- 
tending that the approval of any Indian allotment is a final determina: | 
tion of the right of the Indian thereto, and that thereafter there is no 
authority to investigate the legality of the allotment. In support 
of this contention he cites the decision in the case of Falconer v. Price: 


(19 L. D., 167), and a decision of December 3, 1888, in respect to selling — 


timber by the allottee after approval. He also argues that the ruling 
of the supreme court that where a right to a patent has. once been 
vested in a purchaser of public lands, it is equivalent to a pavene issued, 
is by analogy applicable to an Indian allotment. | 

The decisions of the supreme court (Stark ». Starrs, 6 Wall., 402, and. 
Simmons v. Wagner, 11 Otto, 260), cited by the (ommnacioner of Indian 
Affairs, do not touch upon the question of the authority of this Depart- 
ment is investigate the legality of an entry of public lands at any time 


prior to the issuance of patent, but announce the rule that a right once ~ _ 


vested, that is, by legal entry or purchase, is equivalent to a patent 
against subsequent claimants of the land. These cases are not in point. 
here. The authority of this Department to investigate entries of the 
public lands, and to cancel any entry shown to be illegal at. any time - 
prior to the issuance of patent, is too well established to require the 
citation of authorities in support of the proposition. _ By.analogy a 
same rule may be well applied to Indian allotments. 

The departmental letter of December 3, 1858, does not announce any 
rule that shonld be recognized as eouteolling: tie: question now under 
consideration. That letter simplyinstructed the Commissioner of Indian _ 
Affairs that certain Chippewa Indians who had been given allotments 
under a treaty with that tribe might be allowed to sell the timber upon 
their allotments after approval by the President and prior to the issue 
of patent thereon. This action does not by any means go to the extent 
of saying that this Departinent would have no authority to investigate 
as to the legality of any allotment at any time prior to the issue of 

patent. It is true that the right under an approved allotment upon 
which patent subsequently issues relates back to the date of approval, 
but that has no influence upon the question now under. consideration,. | 
- The decision in the case of Falconer v. Price (19 L. D., 167,) seems to. 
sustain the contention of the Commissioner of Indian Affairs. It seems 
that Falconer applied to contest Price’s allotment, and in the decision 
thereof, after reciting that the allotment was approved by the Commis: 
sioner of. Indian Affairs, and by the Departments and was sent to the 


, as 


so 
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ee General Land Office, with. divesaous to issue patent thereon, but that | 
no patent had been issued, it is said: — | 

. Your office held that the allounietit having been approved by: the ijshate tment, the 
question as to the ri ight of Price was settled, and your office declined to order a hear- 
ing in the case, Your action is approved. The decision of your office is affirmed. 

There is no discussion of the question, no citation of authority, nor 
_ anything to indicate the line of reasoning by which the conclusion was 
reached. I can not agree with that conclusion. The duty of making 
these allotments devolves upon the Secretary of the Interior, and while 
the interests of the Indians should be carefully guarded, there: is also. 
an obligation-upon him to watch the interests of the government and — 
to prevent the making of illegal allotments... A mistake may be cor- 
rected or a fraud prevented at any time before the Secretary of the- 
Interior, as the officer having charge of the public lands and their dis- 
posal, completes his duties so far as to issue the patent provided for in 
said law. Having been given charge of this work he is necessarily — 
thereby vested with authority to do whatever may be necessary to its 
proper performance. 

As said béfore, this question may be determined by applyin g the rules 
which obtain as to the sale or other disposition of the public lands 
under other laws. A homestead or other. entry is subject to cancella- 
tion at any time prior to the issuance of patent, for fraud or illegality. 
That the same rule should be applied in Indian allotments as in the © 
case. of final entries will not be seriously disputed. 

After a careful consideration of this matter, I am of the opinion, an 
so advise you, that the Secretary of the Interior has authority to inves- 
tigate the validity of an Indian allotment at any time prior to the issue 
of the first.patent provided for in. the allotment act, and upon sufficient . 
cause shown, to rescind the approval of the allotment and ee it. 

' Approved: 7 
Davin R. FRANCIS, 
Secretary. 


MINING CLAIM—NOTICE—POSTING. 
CIRCULAR. 


DEPARTMENT OF THE INTERIOR, 
| GENERAL LAND OFFICE, 
| oe Washington, D. C., March 11, 1897. 
REGISTERS AND RECEIVERS, | 3 | 
United States Land Offices. 

_ GENTLEMEN: Your attention is directed to the fact that by decision 
rendered by the Department on February 27, 1897, in the case of 
W. HL Gowdy et al., v. The Kismet.Gold Mining Company, the decision 
rendered in n said case on May 23, 1896, and Spee in 22 L. D., 624, 
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was modified, and paragraph 29 of the one Regulations amended So 
as to read as follows: | 7 

. 29. The claimant is hen sequined to post a copy of the plat of such survey in a 
conspicuous place upon the claim, together with notice of his intention to apply 
for a patent therefor, which notice will give the date of posting, the name of the 
claimant, the name of the claim; the mining district and county; whether or not 
the location is of record, and, if so, where the record may be found, giving the book 
and page thereof; the number of feet claimed along the vein and the presumed 
direction thereof; the number of feet claimed on the lode in each direction from the 
_ point of discovery, or other well defined place on the claim; the names of all adjoin- 
, ing and conflicting claims, or, if none exist, the notice should so state. 


~ According to the last decision of the Department, the amendment of 
said paragraph will take effect on the first day of June, 1897, and all 
publications thereafter made must contain the information therein pre- 
_seribed. All publications made or started prior to that date are to be 
treated in accordance with the practice of the Department existing 
prior to the original decision in the case of W. H. Gowdy, et al., v. The 

Kismet Gold Mining Company. 
- Said decision of February 27, 1897, will be found published in Vol. 

24 of Land Decisions, page 191. 

| Very respectfully, | E. &. Brst, 
| : Acting Commissioner, 
- Approved: | 
Wm. H. SIMs, 

Acting Secretary. 


MISSISSIPPI LANDS—ACT OF FEBRUARY 17, 1897. 
INSTRUCTIONS, 


DEPARTMENT OF THE INTERIOR, 
- GENERAL LAND OFFICE, 
Washington, D. ms March 22, 1897. 
The REGISTER and the RECEIVER, 
United States Land Office, Jackson, Mi ississippt, 


Sires: The act of Congress, approved ee 17, 1897, provides as 
follows: : 
-, AN ACT to enable certain persons in the State of ‘Mississippi to procure title to public lands. 


- Be it enacted by the Senate and House of Representatives of the United States of Ameri ica, 
in Congress assembled, That all persons who, prior to January nineteenth, eighteen - 
hundred ‘and ninety-five, purchased i in good faith from the State of Mississippi any 
lands within the six miles or granted limits of the Mobile and Ohio Railroad, and 
which lands were included in approved swamp-land list numbered seven, ecusta 
series, their heirs or assigns, shall have the preference right for one year from the | 
passage of this act to enter under the homestead laws of the United States not 
exceeding one hundred and sixty acres of the lands so purchased by them from the 
State of Mississippi and to purchase not exceeding one hundred and sixty acres 
additional of such lands at one dollar and twenty-five cents per acre, or, if they 
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elect not to avail themselves of the homestead law, to purchase. three hundred and 
twenty acres of such land: Provided, however, That this act shall not affect the. 
rights of homestead claimants who, between the sixteenth day of February, eighteen. 
hundred and ninety-five, and the twenty-seventh day of May, eighteen hundred and 
ninety-six, made settlements and entries or filed with the local land officers applica« 
tions to enter in good faith, under the homestead laws, any of the lands included in 
the provisions of this act et occupied or actually and substantially improved by 
such purchasers from the State. 
SEC, 2, That all persons who have legally purchased any of the lands aforesaid at 
tax sales shall be considered assigns within the meaning of this act. 
Approved, February 17, 1897. 
_ The act provides that persons who, prior to January 19, 1895, pur- 
chased in good faith from the State of Mississippi any of the lands in 
question, their heirs or assigns, shall have one year from the passage of 
the act within which to enter, under the homestead laws, not to exceed 
one hundred and sixty acres of: land so purchased by them, and to pur- 
_. ehase from the United States, one hundred and sixty acres additional 
at $1.25 per acre; or, if they do not desire to make entry under the. 
homestead laws, to purchase three hundred and twenty acres of said 
land. Italso provides that such act shall not affect the rights of home- 
stead claimants who, between February 16, 1895, and May 27, 1896, 
made settlements and entries or filed applications to enter in good 
faith, under the homestead laws, any of the lands included in the pro- — 
visions of the act not occupied or actually and substantially improved 
by such purchasers from the State. : 
Section two provides that persons who have legally purchased any 
_of said lands at tax sales shall be considered assigns within the mean- 
ing of this act. : : : 
All persons applying to enter either eader the homidabaad jay or to 
purchase any of such lands by virtue of their rights as purehasers from 
the State, must present to you satisfactory evidence that they were 
- purchasers from the State prior to January 19, 1895, or are heirs or 
assigns of such purchasers. | 
All persons who have made foineeioad: entries of any of said lands 
between the dates mentioned in the proviso to the first section.of the 
act, or had filed applications in the local office to make such entries, 
are entitled to perfect their entries even as against the. purchasers 
from the State unless the-land entered or embraced in their application 
was occupied or actually and substantially improved by such. purchas- 
ers from the State, but they must submit satisfactory evidence that no 
portion of the land embraced in their entry or application to enter Was. 
so occupied or actually and substantially improved by any ‘urehaser 
from the State at the date of their entry or application. 
: If the purchaser from the State of any of the lands embraced withiti 
: the provisions of this act do not apply to make entry under the home- 
stead law,.or to purchase said lands within one year from the passage 
of this act, such lands will be subject to settlement and entry under 
the homestead law as other portions of the public domain, and nothing’ 
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in this act will be so construed as to impair or affect the rights of any 
homestead settler upon said lands, but such subsequent right will be 
subject to the preference ent of purchasers from the State for the | 
period of one year,. | | , bet 

ca ay , | | Se K. F: Bust, | 

| | Acting Doiiiise nee 
Approved: 
C. N. Buiss,. 
‘Secretary, 


ABANDONED MILITARY RESERVATION—FORT CAMERON. 


INSTRUCTIONS. — 


| DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 


| Washington, D. C., March 22, 1897, 
REGISTER AND RECEIVER, 


Salt Lake City, Utah. 


GENTLEMEN: The appraisers have appraised the inde in the Fort 
Cameron, post and wood and timber, abandoned military reservation . 
at from ten cents to two dollars and fifty cents per acre. | 

The Secretary of the Interior has approved the appraisal of the lands 
appraised at or above $1.25 per acre, and for lands appraised at less 
than $1.25 per acre he has, under the law, fixed the minimum price of 
such lands at $1.25 per acre. Therefore, no tract of land in this reser- 
vation can be disposed of at less than $1.25 per acre, although you will 
be governed by the appraisal in disposing of those lands aparece at 
more than $1.25 per acre. 

All of said lands, except the SH, 45H. 4 Sec. 14, the NE. 4 See. 23 and 
NW.4NW.4 See. 24, T.298., R7 W., which contain buildings purchased 
by Mr. John R. Murdock from the government, and all school sections, 
reserved by law from settlement and entry, are subject to settlement — 
under the provisions of the act of August 23, 1894 (28 Stat., 491), 
‘which, among other things, provides: 

That persons who enter under the homestead law shall pay for such lands at not 
less than the value heretofore or hereafter. determined by appraisement, nor less than 
the price of the land at the time of the eniry, and such payment may, at the option of 
‘the purchaser, be made in five equal installments, at times and at rates of interest 
_to be fixed by the Secretary of the Interior. 

On April 9, 1895 (20 L. D., 303), the ee of the Interior directed 
‘this office to issue instractions under said act of August 23, 1894, as 
follows: 

That the homesteader be given the option in making payment upon his entry of 
these lands, of making his payments in fiye equal payments to date from the time of 


“the acceptance of his proof tendered on his entry, and that the rate of the interést 
apn deferred payments be charged at the rate of 4 per cent per annum. 
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Tn allowing entries for lands in this reservation, under said law, you 
will in each case endorse on the application “Fort Cameron Reserva. 
tion, act August 23, 1894,” and make the Same notation on sou abstr act 
of homestead entice | : 

Under the provisions of the homestead law, aly Ss has the 
right either to commute his entry after fourteen months from date of 
settlement, or offer final proof under Sec. 2291 B.S. In entries under | 
said act of August 23, 1894, he may, at his option, commute after 
fourteen months with fall payment in cash, or, after submitting ordl- 
nary five year final proof and after its acceptance, he may pay for the. 
land the fall amount of the appraised value thereof or at not less than 
$1.25 per acre, without inter est, or he may make payment in five equal 
installments, the first payment to be made one year after the accept- — 
ance of his final proof, and the subsequent payments to be made 
annually thereafter, interest to be charged at the rate of four per cent 
per annum from the date of the acceptance of final proof until all pay- 
ments are made. 

In case the full amount is paid after fourteen months from date of 
settlement you will, if the proof is satisfactory, issue cash certificate 
and receipt; and in the event that regular final proof is made, and the 
full amount then paid, you will issue final certificate and receipt; but 
when partial payments are made the receiver will issue a receipt only 
for the amount of the principal and interest paid, reporting the same 
in a special column of the abstract of homestead receipts, and at the 
time last payment is made, you will issue the final papers as in ordinary 
homestead entries. 

In issuing final papers you will make the proper annotations thereon, 
as well as on the applications and abstracts, as before directed, to show 
that the entry covers lands in Fort Cameron reservation. 

You are further advised that the same rule, as to the aiowanes of 
credit for residence prior to entry and for itary service, applies to 
entries under said act of August 23, 1894, as to other homestead entries, 

Where, upon submitting final proofs the entrymen elect to make 
payment for the lands entered in five annual installments, you are 
authorized to make the usual charges for reducing the testimony to 
writing, but as the final certificate and receipt cannot be issued until 
the last payment is made you cannot charge the final commissions 
uutil said final certificate and receipt are issued. 

Where the entrymen submié final proofs and elect to pay for ‘ie, 
lands in installments, you will not give said proofs. current numbers — 
| and dates but will, if they are acceptable to you, make proper notes on 

your records showing that satisfactory proof has been made and the 
dates upon which the partial payments must be made, and then trans- 
mit said proofs to this office, in special letters, and not 1 in your monthly 
returns, for filing with the original entries, | 

ners: are no guarantees to be taken in order to secure wagment of 


A 
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- the installments, but if, when each installment is due, any entryman 


fails to pay the same you will report the matter to this office when 
proper action will be taken in the case. 

The said act of August 23, 1894, did not repeal the act of July 5, 
1884 (23 Stat., 103), hence, parties qualifed to make entry under thie 
second associa of the latter act. may do so without making other ‘pay: | 


- ment than the legal fee and commissions. 


Sections 2, 16, 32 and 36 of this reservation are reserved for school 
pur poses. 

~ On May 4, and ere 5, 1895, you transmitted the spisteations: of 
John R. Murdock to be per mitted to purchase, under the third section 
of the said act of July 5, 1884, the SW. i 1 SW.4 Sec. 13, NW.4NW.4 Sec. 
24, 8.4 SH. 4 Sec. 14 and the NE. 4 Seo. 23, T. 29 8., R. 7. W., sub- 
divisions containing buildings pur cased by hia from the goverment, 

Subsequently Mr. Murdock relinquished all claims to the SW. 4 
SW.4 Sec. 13, and the SW.4 SE. 4 Sec. 14, T. 298., BR. 7 W. It there- 


. fore appears that the subdivisions: containing buildings and which Mr, 


Murdock is entitled to purchase ae = eons: viz: SH. A SH. 4 See. 
14, the NE. 4 Sec. '23, and NW. 4 4 Sec. 24, T. 29.S., R. TW. 

: You will ania Mr. Murdock. £ ue he will be aliowed sixty days from 
notice hereof, within which to make application to purchase the last 
mentioned subdivisions, upon which the buildings are situated, and to - 
pay therefor the appraised value where that is fixed at or more than 
$1.25 per acre, and at the rate of $1.25 per acre for the subdivisions 
appraised at less than $1.25 per acre, and inform him that if he fails 
to make said purchase within the time specified the lands will become 
subject to homestead entry by the first legal applicant. 

In case the application is made and the purchase money tendered 
you will issue cash certificate and receipt, modified to suit the case, 


making the following notation on the margins thereof: ‘Purchased 


under Sec. 3, act of July 5, 1884.” 
Issue notice to Mr. Murdock and in due time make report in accord- 
ance with circular of October 28, 1886 (5 L. D., 204). 
You will acknowledge receipt of this letter. | 
Very respectfully, - 4 _ EB. F. Basz, | 
| : Acting Commissioner. — 
Approved March 22, 1897: “4 
C, N. BLISss, 
. Seeretary. 


272  -DECISIONS RELATING TO THE PUBLIC LANDS. | 


- SETTLEMENT RIGHT—STATE SELECTION. 


BENSON 0, STATE OF IDAHO. 


No Tights are secured by a settlement made for the purpose of securing the timber 
on the land and not for the establishment of a home. | 

A State selection made prior to the offieial filing ss the township plat is proeanare 
and invalid. . 


Secretary Franeis to the Commissioner of the Gone uana Office, Januar. yo 
(i. H. L.) | pe Gy £697, . % (R. W. H.) 


On July 16, 1894, Elmer E. Benson made application to enter, under - 
the homestead ig the W. 4 of the SH. 4 1, the SE. 4 of the SE. 4, See. 
8, and the SW. 4 of the SW. 4 Sec. 9, Tp. 39 N., R. 9 E., Lewiston land 
district, Idaho. His application was rejected, on the ground that the 
State of Idaho had selected the land under its grant for the support 
and maintenance of an insane asylum, as provided by section 11 of 
the act of July 3, 1890, for the admission of the State of Idaho into the 
Union. (26 Stat., 215.) . 

On appeal to your office a hearing was ordered, which resulted in a 
recommendation by the local office that Berean homestead, applica- 
tion be allowed and the State selection canceled. 

- Upon the State’s appeal from this decision of the local office, your 
-office declined to allow said homestead application, for the reason that 
you were not satisfied from the testimony that— | 

Benson went upon the land honestly and in good faith for the purpose of actual 
settlement, and of honestly endeavoring to comply with all the requirements as to 
settlement, residence and cultivation necessary to acquire title under the homestead 
law, [being] of the opinion rather that his purpose from the first was speculative 
. only, in that he intended to obtain the valuable timber upon the land by means of 

a homestead entry, without complying with the conditions of the homestead law. 


This: conclusion is supported by the facts as they appear in the 
record. Benson was an-unmarried man. He first went upon the land, 
which was covered with valuable timber, about April 24, 1894, cleared 
about a quarter of an acre and laid eight small unhewn.logs in square 
form as a foundation of a cabin. In the latter part of May, or early 
part of June followin g, he finished the cabin with logs of the same sort, 
and after that did nothing more upon the land up to the time of the 
hearing. 
There is uo disinterested testimony as to Benson’s’ good faith, his | 
only witnesses being his brother Orin L. Benson, and Mace E. Kent, — 
' both of whom. had contests pending against the State’s selection of 
neighboring tracts, and who depended, each upon the other, for evi- 
~ dence to support ‘eit claims. 

Against this testimony the State produces tio witnesses, ingress 
and Jordan, the former a public officer and the latter his assistant, 
who were employed by the State to make the selections under its sect 
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Hn Congress; and, inasmuch as the ing (act ‘of March 3, 1803 5 pro- 
vided that the pr sfereues right of selection for the period of sixty days, 
given therein to the States, “ shall not accrue against bona fide home- - 
stead and pre-emption settlers on any of said lands at.the date of filing | 
of the plat of survey of any township in any local office of said: States,” 
it must be presumed, in the absence of evidence to the contrary, that 
the State’s selecting agents used due diligence to discover evidences 
of settlement, and were careful to avoid the selection of Be a 
tracts. - 

Both Flore ence and J anda, on behalf of the’ State, swear that they 
weut over this land in May, 1894, and sawimo indications of settlement . 
or improvements alleged to have been made ou the ground in April. 

Upon weighing the testimony, I find that whatever settlement there 
was on the land was only a colorable one, and made to anticipate the © 
filing of the map and the selection of the State, with a view to secur- 
ing the valuable timber thereon, and not for a fiche. 

In Dobie v. Jameson (19 L. D., 91), Little v. Durant (3 L. D., 74), , 
McWeeney v. Greene (9 L. D., 38), oid many other cases, it is held that — 
“(the acts of settlement upon unsurveyed land must be of such a char- 
acter, and so open and notorious, that the public generally may have 
notice of. the settlers’ claims.”. The rule as laid down in Wright ». 
Larson (7 L. D., 555), applies as well to this case as to entries under 
the act of June 3, 1878. It is that “a settlement for the purpose of 
securing the timber on. the land, or for any other purpose than estab- 

lishing a home, is not a hone nae settleniant within the ineaning of said 
act. 3 

Your decision declining to allow Benson’ S homestead application 1s 
therefore aftirmed. 

qe the specifications of error 10 the claimant’s appeal is the 


| following 


The Hon. Commissioner erred in- not holding and deciding that the selection by 
the State of Idaho, embracing the land in controversy, was prematurely mace, and, 
as such, was and is absolutely void. . 


It appears from the record that the His of township 39, range 9g B., 
B. M., was received at the local office at Lewiston, on May 4, 1894, aad 
that George B. Florence, State selecting agent for Idaho, selected the ~ 
land in controversy on J une 30, 1894, for the insane asylum (List No. 3), 
under the grant contained in section 11 of the act of July 3,-1890- (26 


U.S. Stat., 215), providing for the admission of Idaho as a State into-the - | | 
Union. The plat, however, was not. officially filed in the local office — 
until July 2, 1894, Prior to this date, under rules established by the _ 


Department, the land embraced in said approved plat was not meunent | 
to, entry or selection (4 L. D., 202). , 

In Campbell vy. Jackson (ug L. D., 417), it is held 

‘That an application to enter land, we is not subject to entry - the time lie’ 


application is made, confers no rights npen the oa This was held in Goodale 
a 1067 1—VvoL 24 18 . | | 
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v. Olney, (13 L. D. , 498), and i in Maggie Laird, on page 502 of thesame volume. ..... 
The same rule would prevail in the case or aselection by a State, and itmust be madeto — 
appear, that at the time the State applied to select the land, it was subject to such 
selection. Otherwise, no rights would be secured by the application. 


“In Lansdale V. Daniels (100, U5. , 113), Mr, Justice Cliffor 'd said: 


Beyond doubt the declaratory statement was ‘a nullity, as it was filed ‘at a. fie 
‘hen the act of Congress gave it no effect... The fact.that it remained in the local 
office will not remove the aE as it was made and wee without authority 
of law. 


The Depar tment nakes no distinction between entries by individuals. 
and selections by States or corporations under Congressional grants, 
as to the time when their rights, respectively, attach, unless the lan- 
guage of the grant itself makes an exception to the general rule, as 
stated above, which is not claimed in the present case. 

The State selection of the land in question, nade June 30, ‘1°94, prior | 
to the official filing of the township plat on July 2, 1894, was therefore 
premature and invalid. (William Herth, 22 L. D. , 385.) 

- No right, however, accrues to Benson, because his settlement was 
- not bona fide and his application was speculative. | 
The land in question is still a part of “the survey éa: unreserved 
-and unappropriated public lands of the United States within the limits 
of the State,” and subject to selection by the State under the direction 
of the Secretary of the Interior, as provided in section 14 of the act of 
July 3, 1890, provided that, at the time of exercising its right, the land 
is not occupied by a bona fide homestead settler or reserved under any 
other law for the disposal of the public lands. 


—_— «| 


PRACTICE-ORDER FOR HEARING—RAILROAD GRANT. 


7 Sr, ‘Lovts, Iron Mounrain AND SOUTHERN Ry. Co. Vv MoCLarne. 


An order for a hearing issued by the General Land Off ce, on the appeal of an appli- 
cant from the rejection ot his application to enter, operates as a aposticn of 
said appeal, and its want of regularity is thereafter not material. 

Land not protected by withdrawal and embraecd within a bona fide settlement eibirh 

is not subject to indemnity selection. 


Secretar y Bliss to the cineinaione of the Gener ab: Land Office, March 
a H. 1.) “ ©. Oy GO7. “2%. —  (W.M. W.) 


“The case of thé St. Louis, Iron Mountain and Southern Railway 
cones ». John H. McClaine has been considered, on the appeal of 
the former from your office. decision of. November 9, 1895, holding for | 
cancellation its list of selection as to the E. 2.of the Nw. 4 of See, 17, 
"IB 99 N., R. 3 E., Ironton, Missouri, land district. . . 
— The land in question is within the indemnity limits of. ‘the ent ‘to 
the Cairo and Fulton Railroad. Company, now the St. Louis, Iron Moun- 
tain aud Southern Railway Company by. the act of July 22, 1866 (4 : 
Stat., 338), and was selected by the company July 12, 1894, per list Wo... 
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The withdrawal made ii in favor of said road was revoked August 15, - 
1887. See circular, 6 L. D., 131, 133. : 
‘The records of your office show that, on June 6, 1369, one Gish made 
homestead entry for the NW. 4 of Sec. 17, T. 22 N., R. 3 E., which was: 
canceled October 7, 1876; fat on Detones 14, 1878, astin Fuller made — 
‘homestead entry for the: S. 4 of the NW. + of said section, which was 
canceled on May 5, 1886; that on Dacenue: 26, 1885, Andrew Inman . 
made homestead entry for the NH. 4 of the NW.4 Zot sad section, which | 
was canceled May 26, 1893. | ; 
| On August 3, 1894, J ohn H. McClaine filed; in the local office his apple 
— eation to make homestead entry of the tract in controversy, which 
_ application was rejected for conflict with the selection. inade by the 
tailroad company. _ 
'McClaine appealed to your office. 
On June 20, 1895, your office considered McClaine’s appeal, and found 
_ that he based it on the ground that he made bona fide settlement upon — 
this land May 28, 1894, with the intention of ene it under the ~ 
homestead laws; that on the same date : 
he applied at the local office of the clerk of the court of Ripley county, for the 
purpose of making application to homestead this tract, but owing to his not being - 
familiar with the description of the land, he made ont his application papers in 
blank, and left them with the clerk until the proper description could be furnished, 
and feeling secure in his position as possessor in fact, he deferred perfecting his 
- application until Augtst 1, 1894; that his improvements consisted of a dwelling 
house, 19 by 25 feet, and abode twenty acres cleared and 1 in cultivation, — 
and that his improvements were made before the company’s: selection 
and were worth about $1,050. | 

On this showing your. office directed a a hearing, after due nonee to - 
_ the parties in interest, to establish the exact condition of the land at 
the date of its selection by the railroad company. 

-On September 6, 1893, the hearing was had, after due notice to” 
each of the parties. Both parties joes by attorneys at the bear- 
ing. : 
- The aici sp iad at the hearing on ‘the er of MeClaine. 
shows, without conflict, that about October 1, 1893, McClaine and his 
wife moved on this land; that at that time ‘ier were improvements ou 
the Jand, consisting of a log ‘house and two stables; afterwards,- 
| McOlaine built a one-room log house, a frame smoke house, dug two cis- 
terns and made rails to fence a. portion of the land; that on July 1, 
1894, McOlaine had some of the land in cultivation; that McClaine’s 
residence on the tract has been continuous since October, 1893. The | 
county clerk ot Ripley county, Missouri, testified that on May 28, 
1894, McClaine went to his otfice to make out his homestead aalicdtion 
papers, for land embraced in Sec. 17, T. 22 N., R. 3 E.,. but was in 


doubt as to the correct description of the land ai which he settled, so. 


he (the clerk) filled out the blanks, except the description of the tract, 
and McClaine signed the papers and left them ‘and the necessary fees | 
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with the clerk; after that, and Lefore e@ August J, 1894, MeClaine ascer- 
tained the correct description of the tract. he intended to enter, and 
went to the clerk’s office to get his application paper's, and thereupon, 
at the suggestion of the clerk, executed a new application to enter, | 
dated August 1, and filed Augast 3, 1594, 

~ The railroad company did not fated uce any evidence. 

The register and receiver made no decision, but transmitted the ¢ eyl- 
dence and record to your office, and,.in view of the somewhat irregular 
proceedings in the case, you exercised your supervisory authority and 
passed upon the whole record as it was presented. 

On September 24, 1895, resident counsel ‘for the railroad company 
filed a notion in your office to dismiss the appeal of McClaine from the 
action: of the local officers of August 3, 1894, rejecting his application. 
Said motion was-based upon the ground that the appeal was not served 
upon nor any notice thereof given to the railroad company. 

Upon consideration of the case on.the merits, your office set aside 
the action of the local officers in rejecting McClaine’s application, 
as being contrary to the facts and merits of the case, and, under this show ring, I will 


hold that it is immaterial whether a notice of said apEee was served se the 
railroad, or whether he had filed any appeal. a % we 


- Your office fur ther found that 


MeClaine had a bona yide settlement and cauinenee npon ane ane pr ior to its selsetion 
by said railroad company, and also that he enc eavored to make homestead entry for 
the tract-May 28, 1894. * | 

«< wits appeal, the company alle o6s error in . your office. decision on 
five grounds, all of which may practically be considered under two 
general heads: 1. Did your office err in its action on the company’s 
motion to dismiss McClaine’s appeal? 2. Was'the finding of your office 
erroneous in holding that. McClaine’s settlement and improvement on 
the land were sufficient to defeat. the railroad company’s selection? 
Hach of these must be answered in the negative. 

Your office evidently treated McClaine’s appeal as an Asp leation for 
a hearing, and as such found it was sufficient to justify an investiga- 
tion. The matter of ordering a hearing was discretionary with you. 
Reeves v. Emblen, 8 L. D., 444; Ulitalo v. Kline e¢ al., 9 L: D., 377. 
~The action of your office in ordering the hearing has not been ques- 
tioned by the company. It is clear that your office had authority to 
make the order for an investigation without notice to the railroad 
company. When that action was taken it disposed of the appeal; the 
case was not pending on said appeal at the time the motion to dismiss 
it was filed, nor when it was decided on the merits. When the hearing 
was ordered, in a legal sense, the whole case was sent back to the local 

~ officers for disposition de novo by them in the light of such uence as. 

might be adduced by the parties. i 

At the time your office decided’ the case on its merits, the case was 
penne on. the report of the register and receiver and the evidence. 
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taken at the trial. The’ irregular manner in which the case on its 
merits reached your office can not be held to revive 9 the original appeal, 


_- in fact it had nothing to do with it. 


The motion to dismiss clearly related to an immaterial matter. 
From a careful examination of the evidence, the conclusions neHCnee , 
by y your office are concurred i in. 


PRACTICE—NOTICE OF APPEAL—BURDEN OF PROOF. 
MAJORS v. RINDA. 


Rule 105 of Practice, providing for the service of notices upon attorneys, is one of 

convenience, and not of exclusive right; hence an appeal is not defective in the 

watter of notice, if the service is made upon the appellee, and not upon. his 

attorney. 

- The local officers, after due notice given, may ‘inspect the premises in waiasite. and 
use the information thus obtained as an aid to the proper understanding and . 

valuation of the evidence adduced at the hearing. 

The burden of proof is properly upon one alleging the mineral character of a tract 

that has, prior thereto, been adjudged agricultural. 


Secretary Bliss to the Commissioner of dhe Gener al Land Office, iit 
Coeiy = | 4, 1897, 7 (BL B., dx.) 


This is an appeal from the decision of your office dated September 
25, 1896, in a proceeding wher ein Alexander Majors appears aS con- 
testant apaie: the homestead entry of Venzel C, Rinda, made January 
21, 1895, for the SE.-4 of the SE. 4 of section 13, T. 10 N., BR. 4 Wy 
| Malena, Montana; land district, the econ: of Majors’ contest, as set 
out in his corroborated affidavit thereof, filed February 27, 1895, being 
that the land is more valuable for the sold it contains shan for agricul. 
ture, and that he claims the same under placer locations made December 
3, 1894. The decision of your office was in affirmance of the decision 
of the local office dated May 26, 1896, after hearing duly had June 17 
to 29, 1895, and held the land. to be agricultural and not mineral in 
ehanaeces and clismissed the contest, 

_ Mr. George B. Foote, attorney for Rinda, has filed a motion to dis- 
miss the appeal on the ground that the same was not served upon him 
(Foote) as required ea the Rules of Practice, oe Riles 86, 104, and 
105.: | 

_ The rules are cited as follows: 

. Ruxe 86, Notice of an appeal from the Comumnipainnars scion must be filed in 
the General Land Office and served on the appellee or his counsel within papel days 
from the date of the service of notice of such decision. 

RULE. 104, In all cases, contested or ex parte, where the parties in interest are 
represented by attorneys, such attorneys will be pene emia? as fully controlling the 


cases of their respective clients. . 
RULE 105. All notices will be served upon the attoineys of record. 
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’ It appears.from the record that notice of your office decision was — 
mailed to Majors’ attorney on. October 2, 1896, and that on December 

10, 1896, within the seventy days allowed in such case. (Rule 87), | 

Majors, by his attorney, filed an appeal, a copy of which. was received 
by Rinda, himself, the same day, having been mailed to him the day 
preceding. It dees not appear that any direct notice of appeal was 
given Rinda’s attorney. None was necessary in view of the notice to 
Rinda (New Orleans Canal and Banking Co. v. State of Louisiana, 
5 L. D.,.479; and Northern Pacific R. R. Co. v. Bass, 14 L. D., 448). 

Rule 86 is specific and controlling as to the person to whom the notice 
may be given. Rules 104 and 105, under the subhead “Attorneys,” 
were intended to give due recognition to attorneys practicing before 


‘the land department, in their representative capacity, but not to oper- 


ate in any way to accord to them standing or authority there superior 
to that of their clients, nor divest the latter of the right to recognition 
and supreme control in litigation. Rule 105 is one of convenience and 
not of exclusive right. The motion is accordingly denied. 

Of the numerous errors assigned in the appeal, oy three require 
any consideration : 

- i. Error to hold that the arden of proof is upon the e plaintiff 

2. Error not to find that the local officers ignored the weight of the ev idence and 
rested their conclusion as to the character of the land upon alleged tests made in 
their presence upon the land and by partisans of the defendant procured by him for 
the purpose and upon uusworn testimony there received by the local office and error 
not to reverse their decision because thereof. 

-3. Error not to find that the land is shown to be mineral in sinewetee as a present 
fact and more valuable for mining purposes than for agricultural purposes. 

The Jand above described has been the subject of litigation before 
the land department for several years. It is within the granted limits 
of the Northern Pacific Railroad Company, and adjoins the city of © 
Helena, Montana, on the north. Application having been made on 
July 29, 1881, by Karl Kleinschmidt and others to make mineral entry 
for the land, the said company and Rinda filed protests against the 
same, alleging the land to.be agricultural. Upon the testimony sub- 
mitted at a hearing in J une, 1888, at which the mineral applicants 
made default, the local office decided the land to be non-mineral. 
Your office affirmed the decision of the local office, and on May 24, 
1889, canceled said mineral application. A second hearing involving 
the land was had in July, 1889, at which Rinda, said company and 
Majors were parties, the coinpany claiming under its grant and Rinda 
and Majors as applicants to make homestead entry therefor. The his- 
tory of this second case is given in Rinda v. Nor thern Pacific RB. B.-Co. 
et al. (19 L. D., 184), The right of entry was awarded by the Depart- 
ment to. Rinda, as against Majors, by virtue of his successful contest 
against the mineral application of Kleinschmidt et al. and of his prior. 
homestead application, it being held-that, despite his. prior settlement, 
ene who had previously made and relinquished a homestead entry 
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for another tract, could not make a second entry under the act of. 
March 2, 1889 (25 Stat., 854), in the presence of Rinda’s adverse claim. 
Rinda’s entry above mentioned: now under attack by Majors, was mace 
pe to this decision. 

The decisions of the local office and your. office in tie first contest 
rae orae this land and the entry of Rinda pursuant to the decision of 
_ the Department, were beyond question abundantly effective to bestow 

upon this land a strongly agricultural status, and. to place upon any- 
one thereafter asserting its character to be mineral, the burden of 
proof. The onus was therefore rightly placed upon Majors. 

- IT am unable to discover from @ very careful examination of the record 
before me any evidence of. irregular ity, or of undue or- improper influ- 
— ence by or in behalf of the defendant, in or in connection with the © 

visit of the local officers, July 17, 1895, to the land, and their personal 
examination thereof, Their visit and examination were in pursuance 
of motion and notice duly made and given, and it does not appear that . 
the information thus gathered by them was used by them otherwise 
than as an aid to the proper understauding and valuation of the 
evidence adduced at the hearing, nor that they substituted in any 
extent their personal knowledge of the character of the land for 
‘such evidence. The second assignment of error is not therefore well 

founded. 7 | 
. The. testimony taken at the hearing is very voluminous, and, as to 
fie character of the land, very conflicting. At both previous hearings 
hereinbefore mentioned Majors testified very positively that the land 
was non-mineral in character. He had resided upon the land since about: 
April, 1882, he stated, and had had experience as a.miner and had pros: 
pected it and was satisfied that it was not worth anything for mining 
purposes. He testified at the hearing in the case at bar that when he 
learned that the Department had awarded the land to Rinda he went 
ahead and prospected it, and in the latter part of November, 1894, dis-. 
covered gold, and on December 3, following, located one-half of the 
- land as a placer claim for himself and the other half for his wife. Cer- 
tified copies of these locations covering the entire forty acres are on 


 file—the location for the north twenty acres made in the name of said 


Majors and for the south twenty in the name of his wife. 
It is not necessary to discuss the testimony as to the character of 
this land at any length. It has been very carefully read and consid- 


ered. The land has been quite thoroughly prospected. According to | 


the testimony for Majors, gold, ranging from minute particles to nug- 
gets as large as a pea, is quite evenly distributed throughout the 
entire soil (which is gravelly, with some boulders), from the grass roots _ 
down to an unknown depth; and will pay from about two to six dollars 
per day per man, with the use of water which can be readily obtained 
at reasonable cost; and the land is of but very little value for agri- | 
culture, . Rinda’s witnesses testify that from extensive and careful 
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examinations of ground taken from the same shafts, holes, and points 
_ on the surface, from which Majors and his witnesses obtained the 
ground they tested, they (the former) could only get, at the best, a few 
-- scant colors of gold and very often nothing at all; that the mineral | 
.. product of the land would not, at the utmost, amount to more than a 

few cents per day per man with plenty of water and improved processes; ~ 

and that by the reasonable use of water and fertilizers the land is far 
more valuable for agriculture than for mining.. Nearly all of the wit- 
nesses for the respective parties testified that they were experienced 
miners. The local officers who saw and heard the witnesses evidently 
gave more credence to those of the entryman, Rinda, and, I. am con- 
str ained to believe, properly so, from my reading of the restimony: 

The burden of proof has not been successfully carried by Majors, and . 
his contest must therefvre fail. I find no warraut to disturb the decision 
of som office, and the same is econ eane affirmed. 


_ PRACTICE—RECONSIDERATION OF CASE—TY MBER CULTURE 
APPLICATION. 


_NorRTHERN Paciric: R. R. Co. », COFFMAN ET AL. 


Prior to the issuance of patent, the land department may re- -open a case, to correct 
an error in the decision thereof, and readjudicate the same, after due notice to 
the parties, 

The right secured by a timber culture application, erroneously rejected and ce 
on appeal, may be exercised by the heir of the applicant. 


Seoretars y Bliss to the Commissioner of the General Land Office, March 
(I. H. 1.) * QRACG7, 2 (A. B. P.) 


‘This case. involves the SE. 4 of Sec. 19, T. 15 N., R. 42 E., Walla 
Walla, Washington. 
~ The land was within the limits of the executive withdrawal on 
amended map of general route filed by the Northern Pacific Ktailroad 
Company February 2, 1872, and fell within the indemnity limits of said 
company’s grant on map of definite location of its toad filed November 
175-1830, : 

It appears that Thomas H. Coffman made Gaies culture application 
for the tract in June, 1883, but the same was rejected by the local 
officers because of. conflict with the sald withdrawal of 1872, | Coffman : 
appealed... 


On March 20, 1884, the company - selected the land for indemnity pur- = 


‘poses under its grant. 

The appeal of Coffman was eeusiaered by your office on October 2 
1888, and the decision below was reversed. Upon the company 
apical to this Department, your office decision was, on August 8, 1894, 
affirmed.. Coffman was thereupon allowed: thirty” days after otis 
within which to make ee: culture entry for oe land, in which event 
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 it-was directed that. the company’s selection should be canceled, but - 
otherwise, his application would be eae eae and the company’s — 
selection allowed to stand. 

On June 10, 1895, the local officers reported that notice had been 
given as dir acted, by letter addressed to Coffman at Colfax, Washing- | 
ton, but the iebien ind been returned uncalled for. Upon this report 
your office, on June 26, soe finally rejected Coftman’s application and 
closed the case. 

It further appears that on July 8, 1895, 1] Mand A. Coffman filed i in a 
ice office her affidavit, dated. May 13, 1895, at Bexar county, Téxas, 
setting forth that she is the only child of Thomas Coffman, deceased; 
- that said Thomas Coffman never exercised his right to make timber 
culture entry; and that at the date of his timber culture application 
for the land in question, he was qualified to make such an entry. She 
at the same time tendered the necessary fees, and formally applied to 
be allowed to complete the timber culture filing of her father. 

The affidavit. and application were at once forwarded by the local 
_ officers, and npou examination thereof your office, on August 3, 1895, 
re-opened the case for further consideration, and returned the aoplioa: 
tion papers to the local officers for appropriate action, with directions 
that Miss Coffinan.be advised thereof, and allowed thirty days within 
which to make entry for the land in accordance with the provisions. of 
the timber culture law (20 Stat., 113), tf found qualified and entitled to. 
do so, in which event it was further directed that the company’s selec- 
ee of the land be canceled, 

“From this action by your office the rhilroad company has appealed. 

By the errors assigned in. this appeal it is, m effect, asserted : 

1. That having finally rejected the application of ‘Thomas H. Coff- 
man, ou June 20, 1895, your office was without authority thereafter to. - 
reopen the case in the absence of any motion for rehearing by either 
party ; | | 

2, That Thomas H. Coffman having failed to-make entry during his 
life, it was error to allow his daugliter to complete his timber culture 
application by entry after his death, under the timber culture act; and 

3. That in the absence of notice to the company, your office was 
without authority to consider, in any manner, the. application of. 
Maud A. Coffman. 

- The point raised by the first assignment is, in my judgment, wholly 
untenable. While it is true that the case was formally closed, as 
stated, and the company so uotified by your office, it does not follow 
that the Land Department thereby lost jurisdiction of the land 
involved, prior to patent to the company, so : as to absolutely preclude 
-@ reopening of the case of its own motion, or upon application of any 


party interested, in the event it should ‘subsequently appear that the 


_ _ action in closing the case was probably premature, or otherwise errone- - 
ous in any respect, Of course it would be improper. to re- ape! and 


282 DECISIONS RELATING IO THE PUBLIC LANDS. | 


proceed with the re-adjudication of a case without notice, but such does 


‘nos seem to have been done or attempted in this case. The records of - 
your office show that the attorneys of the appellant company were _ 


advised by letter the very day the action complained of was. taken, 


. not that the application of Miss Coffman had been allowed, but that 


the case had been that day ‘re-opened, with a view to the ailowanee | 
of” said application, the letter closing with the statement: “You will 
take due notice hereof.’ This notice gave the company abundant 
opportunity to reappear and do whatever was noe to protect 1ts 
- Interests in the premises. | 

_ Nor is there, in my judgment, any. merit in. the third assignment of 
error. The simple act of re-opening the case Was il no sense a read- 
judication of any question involved in it, and from the very nature of 
the proceeding, could not be. Notice of that act was duly given, and 
the company was thereby afforded every opportunity of defending the 
' newly presented application that it could have had, if. it had been noti- 
_ fied before the case was reopened. There has been, as yet, no final 
action in the case in favor of Miss Coffman. She appears to have been. 
allowed by the local officers to make. timber culture entry for. the land, 
on September 11, 1895, and the evtry papers. were forwarded to your 
office, aud are filed in this record (though not properly a part thereof), 
“but. there has been no action thereon by your office. The company has 
still the right, and will be allowed to appear'and protect its interests 
- in the premises, by iuterposing such defense as it may wish. While, 
therefore, it would have been. the better practice, upon the receipt of 
the application of Miss Coffman, to have notified the company to show 
- cause, if any it could, why the case should not be re-opened for the 
consideration of that appncaiion: yet. I do not think the failure to do 
so, was, under the circumstances of this case, reversible error. As the 
— company still has opportunity to make any defense not now properly 

presented by its said appeal, I do not see that any good could be 
accomplished by sustaining its oper. in this bes even were it 
otherwise proper to do so. | 

_ The second assignment of error goes, to the merits of the contr oversy 
as far as they can be determined at this stage of the proceeding. It. 
involves a denial of the right of Maud A. Coffman, as the legal heir of 
Thomas H. Coffman (if indeed she is such) to complete. the -latter’s 
application or filing by entry under the timber culture law. The facts ~ 
on this point are that Thomas H. Coffinan while in life, did everything 
he could do toward perfecting his entry. He filed his application to 
enter as early as June, 1883, and tendered the necessary fees, as shown, | 
but the same was rajeated for the reasons stated, which action. was 
afterwards held to be erroneous by this “‘Deparement. But for this 
erroneous action his entry would have been allowed and in.all proba- — 
_ bility, before this. time, passed to patent. Thus by the erroneous 
action of the local office he was preven: from making any meee 
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compliance with the timber culture law, and was compelled to await 
the final adjudication of his rights upon his appeal, which he did, and 
although his appeal was filed in 1883, it was not.acted upon until 1888, 
a seemingly unreasonable delay, due to no fault of his. By his affida-. 
vit filed in this case October 27, 1887, it appears that at.that date he 
had erected two miles of fence on the land (presumably enclosing it) at 
a cost of $320. He also, at. the same time, filed a renewal of his appli- 

cation to enter the land, but. no action BDDOSTE to have been taken 
thereon. 

Can his heir now complete his cates and by further compliance with 
the law thereunder save the land and the improvements. thereon? 

In the case of Southern Pacific Railroad Company v. Sturm (2 L. D., 
546), which arose under the timber culture law, and was in some respects | 
‘Similar to this case, Secretary Teller held:. | 

_ Although Sturm. did not ‘actually make an entry of the tract, he nevertheless 
applied i in good faith so to do and tendered the requisite fees. .... And just as 
there is no difference in principle between a case where-the filing was recorded and 
one where the filing was offered and rejected, neither is there any difference in such 

a case as this, sof ar as the applicant’s rights are. concerned, for they inure to the _ 
benefit of the heirs, That the tract was subject to his entry cannot, in the light of | 
the aforesaid state of facts, be questioned. His right to enter the tract was ‘not 
prejudiced by the register and receiver’s denial of his application. See Duffy ¢ 
' Northern Pacific. Railroad company Copp, 51), and Shepley et al.v.Cowan et al. 
(91 U.S., 3880). 

But inasmuch as sie was iivanted by death for auaeeins ie application, entry 
will be allowed in proper. form in the name of his heirs, provided: the same is made 
_ within ninety days from receipt of notice hereof. 


The principle announced i in that case has been followed by ne Depart. - 
ment in a number of cases. In Tobias Beckner ( L. a pee y it wee 
said: | | | 1 

-.The br aad underlying principle that controls the anes ere tie a person 
initiates any right in compliance with, aud by anthority ofthe public land laws, and 
dies before completing or perfecting that right, it will not escheat and revert to the 
government, but inure to those on whom the law and natural justice cast a man’s 
proper and the fruits of his labor after his death. i 

See also the case of Rosenburg ». Hale’s Heirs (9 L. D., 161); Q’Con- . 
ner v. Hall eé al. (18 L. D., 34); eaanegued v. Ogden a4 L. D., 20) 3 
Bellamy 2. Cox (24 L. D., 181). 

In the present case the right of Sig was lawfully uitiated by — 
Thomas H. Coffnan by the filing of his application and the tender 
by him of the requisite fees; and he appears to have done all he could 
_ to perfect his entry while in life. The land was undoubtedly subject to 

entry when his application was presented; and, therefore, the right ~ 
initiated by him could not be Pens by the action of the local offi- 
cers in rejecting his claim. 

- Under the authorities cited, I am of the opinion that ‘upon ‘hig death 
the right thus initiated, though uncompleted, inured to his heirs, and 
that — should be allowed to oe the right by one under the 
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timber culture law. The application of Mand A. Coffman, as such heir, 
however, is not before me for action on this appeal, and no question 
relative to that. application as allowed by the local officers is intended. 
to be decided. All that is now décided is that the lawful heir or heirs 8, 
if any, of Thomas H. Coffman should be allowed to perfect the entry 
initiated by him. Whether Maud A. Coffman has properly shown her- 
_ self to be such heir is not a question now before me. Upon that ques: 
tion the company will be allowed ample opportunity of proper defense. — 
In view of the foregoing, I find no error in the decision appealed 
from, and the saine is theretore affirmed. 7 


LAND RESERVED PROM. EN TRY—APPLICATION. 


‘LOWELL D. ‘Terer, 


~ . Lancs embraced within a departmental order directing their reservation until fur- 
ther instructions are not subject to entry during the pendeney of said order. - 


| Secretary | Blise to ie Commissioner of the General Land Office, Mareh 
(LEE) a.) 85, 1897. | — (0.5. G) 


I have considered the appeal of Lowell D. Teter from your office — 


decision of March 29, 1895, wherein is affirmed the action of the local .- 


office in rejecting his homestand application for the W, 4 of SW. 4 tr Sec. 
13, T. 17 N,; , R. 2 E., Guthrie land district, Oklahoma, 
The said applcddon was rejected : 
for ie: reason that the schedule of lands opened to settlement by the President’s 
proclamation dated September 18, 1891, on EpeRtener 22, 1891, does not show tract . 
described to be open to entry. » . ; | 
‘The record shows that the land in question was anneal in allot- 

ment No. 104, made to Sydney, au Iowa Indian. The said allotment 
was approved by the Department and patent regularly issued therefor. 
_ Subsequently, under the provisions of the act of Ovtober 19, 1888 (25° 
Stat., 612), the said Indian relinquished said land to the United States, 
and the pateut therefor was canceled. At the Same time your office 


was “directed ‘to reserve the lands thus relinquished until further - 


_ Instructions coucer ning the disposition of them.” | 

If there were any question as to the proper disposition of és land. 
embraced in this allotment after its relinquishment by the allottee and 
the cancellation of the patent, or from whatever cause, the. Secretary of 


the Interior undoubtedly possessecl the power and authority to hold ~ 


said land in reservation subject to future instructions. In the case of 
Wolsey 7. Chapman (101 U. S., 755). the supreme court held that the ; 
act or order of the head of a Department, within the scope of his power _ 
- or authority, is in contemplation of law, the act or order of the President. — 
So long, therefore, as the instructions pati tor remain 1 unrevoked, | 
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the land in question is not subject to entry. Accordingly the action of 
your office in rejecting the ae application to enter said land 
was entirely proper. 
Your said oilice decision is hereby aff med. 


INDIAN LANDS—PATENT—ACT OF JANUARY 26, 1895. 


‘Harpy ¢ v, MOCLELLAN & ET AL. 


The patenis issued on Tidiant allotments in the Cherokee Outlet were not conditional, 
but conveyed a fee simple title, and the Department is consequently without | 
jurisdiction over the lands covered by said patents.. 

The act of January 26, 1895, authorizing the Secretary of the Iuterior to cancel 

~ - patents issued on Indian allotments, for tlhe correction of mistakes thercin, is 
limited in its operation to.a specified class of trust Dahan: and is not applicable 
tow patent that conveys a title in fee simple. . 


Secretary y Bliss to the Commissioner of the General Land Office, March — 
(1. H, Li.) S20, 1897, (E. M. &.) 


“This case involves the SE, 4 of Sec. ne T. 27 N., R.1 W., Perry, 
Oklahoma. 

The record shows that this tract of fan is covered by Cherokee 
Tndian allotments Nos. 56 and 57, made on behalf of John I, MeClellan 
and Mary §. McClellan, and were approved by the Department on 
September 8, 1893, and patents issued thereunder oi November 18, 1893. 

June 17, 1895, Noah Hardy made homestead application for the above | 
described “taud, which was rejected by the local officers on account of 
the allotments made to. the McClellans. 

An appeal having been taken, your office decision of August 27, 1895, 
was rendered, affirming the action of the local office, from which ascision 
Hardy appeals to the Department,. alleging— 
that the said appellees. obtained this land fraudulently by alpacas wherein the 
agreement between the United States and the Cherokee Indians providing for allot- 
_ ments were not complied with by these appellees. That this land so allotted is.not 

now nor never was used for farm purposes and that they have not now and never 
had any valuable farm improvements, that these appellees had not lived in that part. 
of the territory and at the time provided by the proel: imation and the law governing © 
these allotments. That they did not conform to the wishes and requirements of the 
association of settlers on the Cherokee strip and that these appellees were not enti- | 
tled under the Jaw to these allotments. That patents were erroneously issued by 
the United States to these appellees for this land— 


wherefore the appellant asks that the patents be canceled. 
There is contained in the record the affidavits of James W. Hamilton . 

and A. J. Blackwell—that of the former being as follows: _ | 
Personally appeared before a notary public came James W. Hamilton who upon 

his oath says that he is acquainted with, and has been since about 1872, the tract 


now known as John F. McClellan and Mary E. McClellan allotments, viz. The south- 
east quarter, section 23, town. 27 range one west of the I. M. and knows that there 
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never was any sign of any permanent aiid valuable fais improvements of any kina 
or description ever made upon. said land by any Indian or any other person prior to 
1891, and that there was never any improvements of farm nature, made upon any 
lands adjoining or in the vicinity of said land by Charles M. McClellan or the allot- 
tees of said land. That he has for several years known that the home of the allottees’ 
and Charles M. McClellan and family was in the Indian Territory east of the 96° 
- but that said Charles M. McClellan had atone time a cattle ranch upon the eastern 
portion of the strip or triangle part of the Cherokee outlet. 


In the affidavit of Blackwell the only material portion sets forth that 
the McClellan allotments had originally been located about six miles 
east of where they are now located, but that oue Owens, whom he - 
alleges had a contract with Oharlas: McClellan, succeeded in having 
them located adjacent to the townsite of Blackwell. . | 

By the act of Congress of March 3, 1893, 27 Stat., 612, page 641, in 
speaking of the Cherokee outlet, after reciting that a commission had 
been appointed to enter into an ‘Agreement with these Indians, it 18 
stated that— | 


said agreement is fully set forth in the message of the President of the United States, 
communicating the sams to congress, known as executive document numbeted fifty- 
six, of the first session of the Fifty-second Congress, the lands referred to being com- 
monly known aud called the ‘‘ Cherokee Outlet;” and said ag reement j is hereby rati- 
fied by the Congress of the United States. 


Article five of that agreement, as found on page 18 a said anemone: 
is as follows: 


Fifth. That any citizen of the Sheree nation who, prior to the first day of 
November, 1891, was a bona fide resident upon aud further had, as .a farmer and for 
farming purposes, made permanent and valuable inprovements upon any part of the 
land herein ceded and who has not disposed of the same, but desires to occupy the. 
particular lands so improved as a homestead and for farming purposes, shall have 
the right to select one-eighth of a section of land, to conform, however, to the United 

States surveys; such selection to embrace, as far as the above limitation will admit, 
- such improvements. The wife and children of any such.citizen shall have the same 
right to selection that is above given to the citizen, and they shall. have the prefer-. 
ence in making selections to take any lands improved by the husband and father. 
that he cau not take until all of his. improved land shall be taken | 

That any citizen of the Cherokee nation not.a resident within the Jand herein 


ceded, who, prior to the tirst day of November, 1891, had for farming purposes made a. 


valuable aud permauent improvements upon any of the land herein ceded, shall have 
thie right to select one-eightl of a section of land to conform to:the United States 
SULYEYS5 such selection to embrace, as far. as the above limitation will admit, such 
improvemeuts. | 


- In the agreement made for the cession of the Cher okee outlet it is | 
provided that— i. ; 

It is further agreed and understood that the number of such allotnients shall not 
exceed seventy (70) in number and the land allotted shall not exceed five thousand 


and six hundred (5,600).acres; that such allotments shall be made and confirmed — 
under such rules and regulations as shall be prescribed by the Secretary of the Inte- 


-. pior,and when so made and confirmed shall bec conv Hered to the allottees, peer a yy 


*Y the United States i in fee simp le. 
In other words, that. the pan given should convey. absolutely the. 
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title of the government. And in fact the patents issued under this 
agreement were unconditional and conveyed a fee simple title. 

The act of January 26, 1395 (28 Stat., 641), is as follows: 

That in all cases where it shal] appear that a double allotment of land has hcreto- 
fore been, or shall hereafter be, wrongfully or erroncously made by.the Secretary 
of the Interior to any Indian by an assumed name or otherwise, or where.a mistake . 
has been or shall be made in the description of the land inserted in any patert, said 
Secretary is hereby authorized aud directed, during the time that the United States 
may hold the title to the land in trust for any such Indian and for which a condi- 
tional patent may have been issued, to rectify aud correct. such mistake and cancel 
any patent which may have been erroneously and wrongfully issned, whenever in 
his opinion the same ought to be canceled for error in the issue thereof, or for the | 
best interests of the Indian, and, if possession of the original patent can not be 
obtained, such cancellation shall be effective if made upon the records of the General 
Land Office; and no procs mation shall be necessary to ie the lands so allotted to 
settlement. | 

~ The question presented for determination is: Do ‘the facts set forth 
present such a case as comes within the purview of that act? _ 
In the first portion of the act it is said: “That in all eases where it 

shall appear that a double allotment of land has heretofore been, or 
shall hereafter be, wrongfully or erroneously made,” that the Secretary 
of the Interior would have the authority to cancel such patent. 
_ But there has been no double allotment in this case; and whilst the 
rest of the language in the statute is broader, it will be construed as a 
whole, and the same general language following thereafter will, if pos-. 
sible, be construed as carrying out the object first set forth. — 

It is further noted that the act apparently contemplates the cancel- 
ling of patents only where the patent itself is a ‘conditional patent.” 
For, after Speaking of errors that mi ight be corrected by the Pecnewnty, | 
it Is said— | 

‘Said Secretary is hereby anthorized and directed, during the time that the United. 
States may hold the title to the land in trust for any such Indian and for which a 
conditional patent may have been. issued, to rectify and correct such mistake and | 
eancel any patent. 


_ Iam therefore of opinion that the case presented is one which does © 
not fall within the purview of the act, and the patent issued to the 
tracts in controversy not being a conditioual. oue, the Department is 
ousted of jurisdiction. | 

The decision eres from is therefore vilenied: 
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‘TIMBER CULTURE ENTRY-EQUITABLE ACTION. 
CARTER v. Davison, 


Where the notice of the expiration of the arias life of a timber culture entry is . 

_ not given in accordance with the address furnished in the entry papers, aud the | 

_ entry is thereafter canceled for failure to submit final proof within the statutory 

period, such entry should be reinstated; and equitable action thereon will not be 

defeated by. the intervening éntry of another if good faith is mauifest, and the 

final proof shows due compliance with the law in all respects except in 1 the mat- 
Hor: of submitting prCoF within the statutory period. 


: Beoraey Bliss to the Commissioner of the General Land Office, Mareh - 
es et OP ee 8 5, 1BIT, he (R. W. H.) 


It appears from the record in this case that Arthur: M. Davidson 
— Inade timber culture entry No. 2736 for the SW. 4, Sec. 9, T.6.N., BR. 42 W., 
McCook land district, Nebraska June 27, 1879; that October 10, 1894, 
the local office reported the entry for caucellation on account of the 
expiration of the statutory period without proof; and said entry was 
canceled by your office October 25, 1894, for this cause; that, March 31, 
1895, John D. Carter made homestead entry No. 10961 for the tract; 
that, May 1, 1895, Davidson made final proof showing the cultivation 
and planting of ten acres, there being at that date five hundred trees 
to the acre, and one hundred acres in cultivation. ° 

Supplemental testimony was submitted by Davidson and his mits 
nesses to the effect that his entry was made in good faith; thatit had | 
always been his inipression that he was entitled to sixteen years within. 
which to make proof, having learned the contrary only two weeks since; 
that he never received notice of the expiration of the statutory period, 
which he would have done had the same been addressed to the post 
office nearest the land, viz: Karl, six miles distant, whereas they were 
sent to Elwood, sixteen miles away, in a different county, aud to Homer- 
ville, which was discontinued as a post office long before the notice was 
sent, 

Davidson further alleges that he had made arran gements for making 
proof August 1, 1894, but on July 15, 1894, having been thrown from a» 
' wagon, paced such serious injuries that he was confined to the house : . 
until November, 1894, and thus prevented during the winter from going 
to the land office, and will be a cripple for life. He states that about | 
March 30, 1895, he was approached. by a man, since learned to be John 
_D. Carter, who made inquiries regarding his timber culture claim, and 
has since made entry therefor. Further that he has been obliged by 
reason. of crop failures and other misfortunes to mortgage his home- 
stead claim, and if his timber culture proof is rejected, he will be 
deprived of long years of toil. He therefore prayed for the reinstate- 
ment of his entry, acceptance of his prpos and cancellation of the 
. es of Carter. : 
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A physics certificate dated May 5, 1895, sets forth the fact of 
Davidson’s accident and its a from which, it lie: he will 
~ never entirely recover. 

‘In transinitting these papers the loeal nice report: that, AGt beitig | 
informed of the ‘address of Davidson, the offices to which notices were’ 
addressed were taken from'an old map on which the county lines were 
not well defined; and.the fact that the land. was in Frontier county 
was not observed until their attention was called thereto at the time of 
proof. The local office found the proof satisfactory, and also that. the 
failure to submit the same within the statutory period; was due, to his 
ignorance of the law and that he is equitably eltitied to the land. 

The time within which Davidson should have made proof expired — 
June 27, 1892.. Your office held that the notices addressed to David- 
‘son at Elwood (which were returned unclaimed) not having been sent 
to “Frontier county,” the place of his residence as stated in the entry 
papers, nor any kuown-.address of the claimant, cannot be considered 
the notice required by law. : : 

In view whereof the cancellation of Dav idsou’s | entry was eauia 
irregular and void. It was ordered that Carter, the adverse claimant, 
be notified, and that thirty days be granted him to-show cause why his 
homestead entry No, 10961 should not be canceled, and vee timber cul- 
ture entry of Davidson be reinstated. 

July 19, 1895, the affidavit of Carter, uncorroborated, made. J ‘iy 1 . 
1895, was forwarded to your office, in.which he stated his grounds of - 
complaint and asked for a hearing to sustain them, unless deemed suffi- 
cient as presented. Your office held that Carter’s application did not | 
present sufficient grounds for a hearing, and it was denied. 

He then moved for a review of your decision, which resulted in its 
modification in several non-essential respects, but you adhered to your 
‘former ruling that Davidson, having given ‘Frontier county’ as his. 
residence, without further specifying “his address, he was entitled to 
‘notice mailed to ‘Frontier county,’ or to the post office in Erontier comity | 
nearest the claim.” 

‘In connection with your decision on this point you state that, 

It seems from the statements nade by the register and receiver that notice would 
have been sent to some post office in Frontier county, but for the mistaken idea that 
Davidson’s claim was in Gosper county, into which county the notices were sent. 

Carter’s motion for review was accordingly denied, and he appeals 
. from both of your said decisions, alleging that it was: 

(1) Error to accept the ex parte statements of Davidson as a pacie 
for the restoration of a.canceled entry, an adverse right having attached, 
without first calling a hearing in which all parties could be heard. 

(2) It was error on the part of the Commissioner to refuse him a 
hearing when applied for under oath, and under the showing made. 

(3) It was the fault of the entronian that he did not ae the local 
office with his address at the time of making 1g enn ye 
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(4) No valid or even plausible excuse is given by Davidson as to his 
failure to make proot within the statutory time. 

(5) It is error on the part of the Commissioner to hold that aoaee 
should have been sent to “ Frontier county,” when no address is given, 
as it would never leave the McCook post office, but would be returned 


| to the writer from. the oftice where mailed or sent to. the Dead Letter 


Office &e. 
.. Without observing the exact or Ase in which these specifications are 


presented I find the reinstatement of Davidson’s entry on the ground 
that it had been canceled without notice to the entr yman as required 
by law, was proper; : and it appearing that the fact that such notice 
had not been served was officially known to and certified by the local | 
officers, it was not necessary to order a hearing, notwithstanding | 
another entry of the tract had been inadvertently allowed. 

The only question in the case is whether there was sacl notice to 
Davidson as the. law requires. Itis admitted that he did not receive 
actual notice. He had given no other address at the local office than 
“Frontier county”—a circumstance which may be explained, perhaps, 
by the necessity of frequent changes in post office addresses to meet 
the needs of new Settlements. 

It is also im evidence that the local officers, i in sending out the notices 
to Davidson, were misled by an old map in which the county lines were. 
not well defined, and instead of sending them to some office in “ Fron: 
tier county” a them to offices in Gosper county. They state, that 7 
but for this mistake, the. notices would have been sent to an office in 
Frontier county. Davidson was an old settler, well-known at: the 
county-seat and throughout the eastern part of the county where his | 
entry was. male, and itis reasonable to conclude that if a notice had 
been sent to the county-seat or to any office near the land in sas ontier 
county” it would have reached him. 

J agree in the conclusion of your office that Davidson: 


% was entitled to notice in accordance with ‘the address as mentioned in his entry 
papers, viz: Frontier county, or the office 1 in that county nearest the land. : 


The ouly difficulty in the case arises from the fact that Davidson 
failed to make his final proof within the period prescribed bylaw. His 
- entry was on June 27, 1879; its life expired J une 27, bane and his final — 
prot was not made until May 1, 1895. 


The excuses he offers for his detault—that he was. eaorant as tothe — 


~ time when his proof ought to have been made, and, also, that he was 
disabled by an. accident, which occurred after the statutory period of | 
his entry, are of no dail against the plain requirement of the law. 
- The fact, however, that Davidson’s good faith is not questioned, and _ 
that he has fully soinpliad with the timber culture law in every respect, | 
except as to the time of making proof—it appearing that for the period 
of ten years last preceding that tem acres of timber had been planted, 
cultivated and protected and were kept i in a‘healthy growing condition, 
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that the trees. were - of an average. Aiamtse of three iene: and an 
- average” height of from eight to fourteen feet, consisting. of ash, ‘box. 
elder, elm, mulberry, with a few cotton wood trees,—5, 168 by actual connt, 
being more than five hundred to the acr e—entitle his claim to equitable se 
consideration. . 
~The cancellation of Davidson's entry iinout notice being void for 
want of jurisdiction—said entry must be regarded as legally subsisting 
at the date of Carter’s homestead. The latter is not, therefore, such 
- an adverse claim as will defeat equitable confirmation of Davidson’s 
entry. Carter’s homestead entry will ther efore be canceled, and David- 
son’s timber-culture entry after reinstatement upon the record. will be 
_ submitted to the board of equitable adjudication for its consideration : 
_ and action. | , 


SOLDIER'S EDITION. HOMESTEAD- ACT or AUGUST 18, 1894. 
RoBORDS v, _ LAKEY ET AL. 


Under the act of August 18, 1894, an entry made on a certificate of a soldier's addi- 
tional homestead right is valid, and must be approved, where the land i is held by 

- a bona fide purchaser, though the issuance of the certificate may have been 
.secured through frand; and the pascal in such | case should issue in the nate of 

the assignee, os | 


. eae Bliss to ‘the Commissioner of the General Land Office, March — 
(I. HL) 25,1897,  . B., Jr) 


This 3 is a contest for title to the N. 4 of the SE. 4 1 of Sec. 31, P21 N., | 
R. 3 E., Helena, Montana, land district.- On N eyes I. 1882, Simon 
| Lakey, wis had previously made original homestead eatEy, at Spring- 

. field, Missouri, for eighty acres of land (final certificate No, 43135, 
issued December 19, 188], patented August 5, 1882), executed an appli- 
cation for a certificate of right to enter, under section 2306 of the 
Revised Statutes, an additional eighty acres of land. This application 
- and evidence in support thereof tending to show service. by Lakey in 
Co. “I”, 46th Mo. Vol. Inf., were filed in your office in. December, fol- 

lowing, Ay W. C. Hill, then a resident‘attorney. ae 
. On Mareh'19, 1893, your office rejected said application upon the > 
ground that the evidence showed that said Lakey was not the person 
who performed the military service above indicated. Subsequently, 
under a power of attorney from Lakey to L. D. Stone, dated February | 
7,; 1889, to make application for, select, locate, receive duplicate receipt 
of anery for, and demand, receive, aud receipt for patent, for any land 
_ to which he might be entitled under said section 2306, Lakey’s applica- 
tion was by some means, which do not appear, revived aud allowed, 
and such certificate was issued by your office February 26, 1889. Act- 
ing under an appointment as attorney in fact of Lakey, made by Stone | 
under a power of substitution in said power of attorney, one Ashburn 
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K. Barbour, on M ay 4, 1889, urea in. ther name of Lakey ab Héteie 

Montana (final certificate x o. 1381), the land. above described, as an 
additional homestead. This entry has been the subject of repeated 
‘attacks, on the ground of fraud, by different parties, commencing with 
that made by one Amy Gregg November 19, 1890. The history and 


= disposition of certain of these attacks is si out in decisions of the 


- Department i in case of Gregg v. Lakey, dated May 11, 1892 (unrepor ted), . 

and January 10, 1893 (16 L. D., , 39), and in Gregg et al. v Lakey, dated 
July 7, 1893 (17 L. D., 60), and need not be recited here. 

The present coutest by Ezra M. Robords, referred to in said decision 1S, 
was initiated October 20, 1891, and charged that said additional entry 
—avas fraudulent in this, that Sinton Lakey, who made said original 
homestead entry, final Gontifvate No. 4315, at Springtield, Missouri, had 
not rendered service as alleged, nor ronde ed at any time the service 
“necessary to entitle him to He said additional ent y; that said origi- | 
nal entry was not made under section 2304 but under.section 2289 of - 
the Revised Statutes; and that said Lakey had knowingly, wilfully 
and fraudulently, in the matter of said additional entry, personated 
his uncle Simon Lakey, then of Douglas county, Missouri, who had 
served from October, 1864, to May, 1865, in the company and regiment 
hereinbefore mentioned. On June 2, 1892, your office ordered a enne 
upon these charges of Robords. 

_ In its decision of J uly 7, 1893 wae a), the Departament sald, among 
other things: 


In promulgating the departmental decision of May 11, 1892, you directed a hear- 


ing on the contest of Robords. Such hearing was suspended by the filing of motion | 


for review. After that motion was denied, you ordered said hearing to Erne but 
itis now again suspended by the motion for. rereview. .... 

On the 29th of Mareh, 1893, Lucius B. Kendall, who described himself as a party 
in interest, filed a motion, asking that the pending motion for re-review, filed by 
Amy Gregg, be dismissed, and that departmental decisions of May 11, 1902, and 
January 10, 1893, be sustained, in so far as they dismiss the claims of said Gregg, - 
and reversed and set aside, in so far as they recognize the rights of Ezra M. Robords 
to contest said soldier’s additional homestead entry; thatthe homestead application 
of Burlingame for the land be rejected, and his pending appeal be dismissed; and 
. that the entry of Lakey be confirmed, and he (Kendall) be allowed to purchase 
under the act of March 3, 1893. — 

His motion is supported by his affidavit, in which he makes oath that said entr y . 
“was made upon a certificate of the Commissioner of the General Land Office, of the 
tight to make the same; that said land was conveyed to him by warranty deed on 
the 4th of May, 1889, for a valuable consideration, to wit, $3,000; that he purchased .__ 
“the land in good faith, without any knowledge of the fact that the certificate to 
- gaid Lakey had been fraudulently procured; that there are-no adverse claimauts to” 
- the land, which fact the official record will prove, and that he is still the owner | 
thereof. He further states that the invalidity of the certification to the said Lakey 
has been clearly established by affidavits now in the record; that by the confirma- | 
tion of this certificate he will not acquire more than one ‘hundred and sixty acres 
of public land, and he asks that he be permitted to perfect his title by paying the 
government price for said land, as provided in the act of March 3, 1893 (27 Stat., 598). 
- To his affidavit is attached an abstract of title to the land, certified to by the 
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clerk and gecavien of the county, which shows the: title to be in Kendall, his deed 
therefor having been recorded on the 6th of May, 1889. - 4 
ne numerous other things, the act of March 3, 1893, ‘provides: | 

“That where soldier’s additional homestead entries have been made or initiated 
upon certificates of the Commissioner of the General Land Office, of the right to: 
male such entry, aud there is ‘no adverse claimant, and such certificate is found to. 
be erroneous, or invalid for any cause, the purchaser thereunder, on making proof 
of such purchase, may perfect his title’ by payment of the aavernment price for the : 
land; but no person shall be permitted to acquire more than one hundred and. sixty 
acres of public land through the location of any such certificate. ” 

_ If all the matters stated in the affidavit of Kendall, filed in support of lis motion, 
are true, he is brought within the provision of law quoted above. I cau not. accept, 
however, without further proof, his statement that the entry was made upon a cer- ° 
tifieatu issued by you on the 26th of February, 1889. Neither does he make it satis-. 
factorily appear that such certificate is found to be erroneons or invalid. These facts 
must be clearly established, in order to entitle him to the benefits of the act of March 


You will direct the local officers to proceed ‘vith the hearing ordered by you on 
_ the 2d of June, 1892, on the charges of Robords, against the entry of Lakey, that the 
truth as to the ‘ha ge made that Simon Lakey was not a soldier may be ascertained, 


- and whether this fact was known to Kendall before his purchase, 


" Upon the showing made by Kendall, on his motion now before me, he will be 
allowed to intervene at snch heariu g, and submit any proof which he may desire, to 
establish his interest in, anid title to the land i in questi on. 

The decision of. July 7, 1893, eliminated Amy Cues as a uae fei 
re case and denied the application of one J. M. Burlingame Jr. to be. 
allowed to intervene therein. By departmental decision of October 13, 
1893, George W. Bird, claiming to be a transferee of-the onuvinan | 
Sine Lakey, was allowed to intervene in the case.. A hearing was. 
had December 13, 1893, The day following, the local office rendered a 
decision distiseuie Robords’ contest. Robords appealed, and on July 
14, 1894, your office remanded the case for hearing de novo.. By reason 
of various causes of delay, recited in the decision of the local office 
dated March 5, 1895, but not necessary to be.narrated here, the date of 
the hearing was not fixed until March 11, 1895, when, as reported by the 
local office, ‘all parties of interest were ited to appear ‘at this (local) 
_ Office: May 13, 1895, for the trial of the cause.” The. hearing was not. 

finally concluded until December 16, 1895. All parties were repre- 
sented at the hearing except Lakey, who, the local office reports, made 
default. Robords offered no pestnony. at +ne hearing, but was repre- 
sented there by. counsel. : 

The local office held that the jadtatenes and invalidity of ine certifi- 
cate issued to Simon Lakey; upon which entry was allowed, was “ fully 
_ established by the testimony adduced by Kendall,” but that said “ cer- 

-tificate and its assignment before entry are in all respects confirmed 
and validated by act of August 18, 1894 (John M. Rankin, on re review, 
21 L. D., 404),” and that patent should issue to Simon Lakey, and 
recommended the dismissal of Robords’ contest, and the rejection of 
the applications of Kendall and Bird to purchase under the act of 
March 3, 1893-(supra). Upon appeal by Robords your office affirmed’ 
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the decision of the local office as to Robords and Bird, holding that 

_ Robords “was a party to the. fraud in procuring the issuance of said 
certificate, ” and that Bird’s alleged interest was acquired. subsequently 

to and with full knowledge of the sale and conveyance to Kendall, but. 
held that the act of August 18, 1894 (28 Stat., 397), gave Kendall no 
right not already given him by the act. of March 3, 1893, and that his 
application to purchase under the latter act would be allowed Appeals 
_ by Bird and Robords now bring the case before the Department. 

It clearly appears froin the evidence that said certificate was procured 7 
by fraud and ‘that Robords was thé chief instrument in perpetrating 

‘the fraud, He induced Simon Lakey, the nephew, to make application. 
for. the certificate, leading him to believe that a short service, which 

said Lakey informed. him he (Lakey) had had in the Missourl militia j in. 
1865, entitled him (Lakey) to such certificate and additional homestead, 
and hintisély (Robords) making or procuring to be made the false repre- 
sentations of service by Simon Lakey as hereinbefore charged by him 
(Robords). Due to the agency or instrumentality of Robords, appar- 
ently, the second and successful effort for the issuance of said certifi- 
cate was prosecuted, the said power of attorney to Stone was procured, 
and a sale by Lakey of his supposed. right to make additional entry 
was effected, Stone paying Lake $200 therefor. The allegations of 
Kendall. as to the purchase by him in good faith and conveyance to 
him of said land by Simon Lakey, the entryman, are shown to be true. 
A wattanty deed from said Lakey and wife, duly executed May 4, 1889, 

by Ashburn K. Barbour, as their attorney in fact, under a power of 
attorney previously given, conveyed said land to said Lucius B. Ken- 
dall. In addition, said Lakey and wite executed a confirmatory deed . 
to the land, to said Kendall, April 15, 1893, ratifying and confirming | 
their previous deed by Barbour, attonned in fact, and reciting that. 
their certain deed dated May 2, 1890, to George W. Bird; was procured 

by misrepresentation and eee sie same having been executed by 

them (Lakey and wife) in blank, with the understanding that the name 

of said Kendall was to be inserted therein, and that the same was 

intended to coufirin title to said laud to said Kendall. 

The provision in the act of August 18, 1894 (supra), relative to sol- 

_dier’s additional homestead certificates, isas follows:  —S 

_ That all soldiers’ additional homestead certificates heretofore issued under the rules — 
and regulations of the General Land Office under section twenty-three hundred and 
six of the Revised Statutes of the United States, or in pursuance of the decisions or 
. instructions of the Secretary of the Interior, of date March tenth, eighteen hundred. 
and seventy- -seven, or any subsequent decisions or instructious of the Secretary of 
the Interior or the Commissioner of the General Land Office, shall be, and are hereby, 
| declared to be valid, notwithstanding any attempted sale or transfer thereof; and. 
where such certificates have been or may hereafter be sold or transferred, such sale 
_ Or transfer, shall not be regarded as invalidating the right, but the same shall be good 
and valid in. the hands of bora fide purchasers for value; and all entries heretofore 


or‘ hereafter made with such certificates by such purchasers s shall ne > approved, and 
peveue shall i isstie in the name as the assig nees;- 
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AS construed i in the case of John M. Baie (supr tt), this ispiciation 
was intended to afford larger relief than the said act of March 3, 1893, 
and “should not be limited to validating the transfer of certificates,” 
but was intended “to validate. all certificates heretofore (theretofore) 


7 issued, in the hands of bowa fide holders, ” notwithstanding any eho) : 


attending the issuance thereof. , 

--It would seem: unnecessary, hemeions to disctss at length the con- 
tention of Robords that his contest gives him any right or valid claim | 
under the act of May 14, 1880 (21. Stat., 140), as against the claim of 
Kendall, It would: be sufficient answer to any claim of Robords, even 
had the fraud charged by him been proven by the testimony adduced 
by him—which was not the case—that he was shown:to be the prime 
mover in the fraud. He would. not be permitted, as such, to have judg: | 
ment in his favor, and thus reap Advantage. through hiscowil wrong. . 
But were he blam Bec in the entire transaction proof that ‘said certifi: | 
cate was fraudulently obtained would avail him nothing against the — 
right of Kendall under the acts of March 3,1893, and August 18, 1894, 
The proposition can not be entertained that in the former act-Congress 
‘intended in one breath to enable the purchaser under a fraudulent cer- 
tificate to perfect his title, and in the next, to enact that. a contestant 
might defeat that provision by proving the fraud alone. These acts” 
being in pari materia are to be construed together and so construed. 
they were clearly intended to protect any purchaser mentioned in either — 
against the consequences of invalidity, whether by reason of fraud, or 
otherwise, of the certificate to which he traced his title. 3 

The only color of title in Bird to the land in question is under said: 
quit claim deed. But as Kendall’s deed was duly recorded, thus giving 
Bird constructive notice thereof, and as Lakey had no title when the 
deed to Bird was made, the Jatter could certainly take nothing. by his 
deed, and his. application was properly denied. This disposes of the 
entire case so far as the issues between these parties are concerned. 

_ It will be noticed that the act of 1894 dir ects that. | 
all entries heretofore or hereafter made with such aartificates by such purchasers 
Shall be approved, and patent shall issue in the name of the assignees. 4 

Under this provision, following the construction of the act in case of 
_ Rankin (supra), said entry will stand, and patent will issue to said 

Kendall. The only difference in point between the positions of Rankin. 
and Kendall is that the former purchased prior to entry, and Kendall — 
after entry.. In both cases the entry was made in the name of the. party 

hamed in the certificate. The difference is immaterial. : : 
| Your office decision as herein modified is affirmed. 
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“ISOLATED TRACT—ACT OF. FEBRUARY 26,. 1895. 
J ON P, SHANK. 


Séotion 24 55 B.S. , as ; amended by the act of February 26, 1895, iaoutanuiates that no 
“tract shall be ‘Fepended as isolated, within the meaning of the law; unless.atthe — 
time of the application to have it sold under said section the land surrounding 

- said tract is included within entries, filings or sales, made at least three ea 
+ prior thereto. — 


Secretary Bliss to the Commissioner of site. General Land Ofc, Marek. 
(i H. L,) oe Ads : > (B. M., R.) 


This case involves the SW. 4 tof the SW. 4+ of Sec. 25, 7, 15 N,,. R. 18. 
E., Lewistown land district, Montana, and a6 before the Department 3 
upon appeal, by John P. Shank, from your office decision of February 
8, 1896. , | 

- The record shows that on J anuary 16, 1896, the appellant finde appli-. 
_ cation, as a prospective purchaser, to have the above described tract sold 
under section 2455 of the Revised Statutes of the ee States, as 
amended by the actof February 26, 1895 (28 Stat., 687), i, 
_° Your office decision states. that the records show that’ the land . 
Involved is vacant, but does not come within the statute for the reason 
that the SE. 4 of the SW. 4 of Sec. 25, same township and range, is 
embraced in coal ouny No. 1, made by Frank Bland on October 2, 
1894, and the SE.4 of the SE. 4 of Sec. 26, same township and range,. 
is ‘embraced in coal entry } No. 2, made March 4, 1895, by Millie L. 
Conway. | a | _#” @ * 

Section O45 55 as amended by the act of February 26, 1895, is aS follows: 

Sec. 2455, It shall ‘be lawful for the Commissioner of the General Land Office to 
order into market and sell for not less than-one dollar and twenty-five cents per acre 
any isolated or disconnected tract or parcel of the public domain less than ove quarter 
section which in his judgment it would be proper to expose to sale after at least 
thirty days’ notice by the land officers of the district in which such Jands may be 
sittiated: Pr ovided, That lands shall not become so isolated or disconnected until 
the saine have been subject to homest:ad entry for a period of three years after the 
surrounding land has been entered, filed upon, or sold by the government: Provided, 
That. not more than one hundred nad sixty acres shall be sold $o any one person. 

The appellant contends that whilst the entries mentioned in your 
office decision (those of Bland and Conway) have not been made long 
enough to bring the land within the time required by the act, to wit,, 
three. years, that in fact the land surrounding the tract in portroy ersy 
has been filed upon for a much longer period than the time required by 
the act, and he therefore asks for the reversal of your decision. - _ 
| It will be noted that the section is not mandatory in its requirements. 
It says, “It shall be lawful for the Commissioner of the General Land. 
Office,” and again, “which in his judgment it would be proper to expose. 
to salo;” and I am of opinion that the interpretation placed upon this _ 
| Bot by your office is the correct one, . eon ere: the assertion of the 
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appellant to be correct, that ses paeries had been allowed and filings | 
made from time to time covering a period greater than that required by | 

- the statute, that nevertheless the true meaning of the section contem- 
plated that no tract became isolated within the meaning of the: law. 
unless at the time of the application to have it sold, such tract was sur- — 
‘rounded by-entries or filings, or land already gold, which ‘entries or 
filings or sale had been made at least three years prior thereto. 

_ The decision ‘appealed from is therefore affirmed. 


SETTLEMENT RIGHT—ADVERSE CLAIM—ESTOPPEL. 


PHILLIPS Vv, Marrnnys.. 


The right: of: a. settler. to- make | homestead. entry ae not be: ‘defeated by the. prior 
"application of an adverse claimant, if, ‘by the. conduct of said claimant, he is 
estopped from asserting his claim as against such settler, and if apposite al: 

said claim i is wanting i in good faith. 


Secretary Bliss to the Commissioner of the General. Land Office Ce, March: 
(. B. L.) na. | 25, 1897, | a) 


“This case nipalwes that tract of land in the Gainesy ile land district ; 
in the State of Florida known as the N. “8 of the SE, dof Sec, 5, Tr. 15 Sey 
R. 22 E, | 
The record shows that on. eseniver 15, 1890, Dunean D. Matthews 
made homestead application for the tract in. controver sy, together with. 
an affidavit of contest against the claim of the Florida Transit and Pen- 
insular Railroad Company, and subsequently, on November 28, 1892, nes 


was allowed to inake homestead entry. | 
On the second day of December, 1892,. Clifton J. Phillips: made supe ss 


cation to enter under the homestead law the same land, which was 
rejected, and on January 3, 1893, he filed his affidavit of eentoe against 
the entry of Matthews on the ground of prior settlement and superior 
equities and ‘that the entry of the defendant, respondent was not made 
in good faith. — | 

On the day following, the local officers. issued notices of hearing to . 


'. . be had on February. 15, 1893, before the clerk of the circuit court at 


Ocala; at which time and place the parties appeared and submitted 
. testimony.. 

- November 23, 1893, 4né local officers issued a new notice settin @ Jan- 
uary 9, 1894, as the tate of the new hearing and the local office as the 
place. May 7, 1894, the local officers rendered their decision in favor 
of the plain titf and recommended: the cancellation of the entry of the 
defendant. Upon appeal, your office decision of December 6, 1894, was 
rendered, wherein was reversed the action of the local Stidork md the 
homestead entry of Matthews held intact. Further appeal Lie the | 
cause before the. Pepert ment for final adjudication. na, | | 
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From an examination of the évidence it appears that in November, 
1887, Phillips, the contestant, secured the. quitclaim of E. W. Agnew, 
his brother-i in- Jaw, or more accurately, one C, E. L. Schmidt, who had . 
entered into a contract for the purchase of this land from the Florida — 
Transit and Peninsular Railway Company, and who, in consideration 
of an indebtedness due Agnew, left with.said- Agnew this contract-as 
collateral security, it being in the nature uf.an equitable mortgage, 
and having thereafter left the: country, the said Agnew, at the. time 
above mentioned, told the plaintift that he might go into possession of 
~ this land. 

In November, 1887, the plaintiff commenced his improvements upon 
the land by building a fence around forty acr es; a well was also dug 


~ and a house twelve by fourteen feet was - built. ‘He cleared ten acres — 


and planted in oravge trees, and set. ont about 15,000 nursery stock — 
trees, In November, 1892 , he added three rooms to his house... His 
| intention from the start as to acquire title from the railroad company. 
| In J nne, 1892, he discovered that the company could not give title, and 
soon thereafter made Settlement under ane, homes stead. Jaw. His im- 
provements are worth $2,500. 

On June 4, 1892, yonr offices in reply to a ‘letter f rom the plaintiff, 


stated that the tract in controversy was within the limits of the grant — 


to the Florida Railway and Navigation Company and. had been selected — 
by said company on September 3, 1887; that on June 18, 1883, your 
office had. passed. upon the case of said colnpany = %, Schmidt, and — 


rejected the claim of the company, from which action the company bad 


appealed, and on April 22, 1884, the Department had affirmed your 
action; that: thereafter the entry of Schmidt had been canceled; that 


the tract was at the time of the communication involved i in the case of . 


the said company v. “Matthews; and that. on June 9, 1891, your office © 

had considered the above entitled cause and had deca against the 
| company, aud appeal had been taken ‘to the Department. 

| Subsequently, and to wit,-on June 14th, your. office, in ie to 

another communication, informed . the plaintiff. that the claim. of 

_. Matthews was based upon an application to enter under the homestead 
law. The plaintiff, after the receipt of the first letter, saw the defendant 

_and asked him if he laid any claim to the land, and he denied that he 
laid any claim:to any land.in that neighborhood. He denied that. he 
had-ever had any contest with the railroad company over any laud. 

- After the receipt of the second. letter from the then acting Com- 
missioner, the plaintiff went on a visit to his former home:in Kentucky, — 
and upon his return ascertained that. the defendant was absent, but 
succeeded in locating him in North Carolina, and wrote to him with a 


--view to securing his relinquishment’of all claim in and to the.land.. He. 


received a letter from the defendant offering to sign any papers that the « 

plaintiff might desire, if he were paid $15.00; . whereupon: this appellant — 

forwarded to him a.check for that amount, which ¢heck was used: by. 
the pond anE respon monte : 


DECISIONS RELATING TO. THE PUBLIC LANDS. 299: 


Ee Tt. farther appears that i in J uly; 1892, the défendant ¥ was employed by _ 
_ the plaintiff to work on the land in controversy, upon his orange trees, ? 
and was duly paid for such services. Early in December, 1892, Phillips . 
took. his wife on the land to live. Prior to: this time, and extending 
back for some time, the plaintiff: had kept up a ‘destiltory residence 
upon the land, going out from Qeala, where he was employed in the | 
_ wareliouse of Agnew, to spend a day or night, at which times he occa- 
sionally prepared his own meals. About the first: of December, 1892, 
_ Matthews put up notices on the land, which the plaintiéf tore down. | 
Matthews, i in answer to the fact. that he worked. for: Phillips: upon the 
land, states that he did not know it was the land. in controver sy. This. 
land is just on the outskirts of Ocala. He admits that in reply toa 
letter from the plaintiff he promised to sell his interest for fifteen dollars. : 
He says that at that time he expected to remain in North Carolina at 
least one. year; that he had used the check sent by the plaintiff through 
mistake; that he had several other checks in his possession and had 
| inadvertently cashed the check. On the day he preseuted the check. 
he returned to Ocala and shortly thereafter deposited in hits name, at 
the First National Bank of that place, an amount equal to the check. 
He had the land surveyed on the 3rd of December, 1892, and built a 
house on the land in January, 1893, and has two or three acres under 
enclosure and raised some few things. | 
The decision of your office was based upon the fact that the applica- 
tion to enter by Matthews, whilst subsequent to some of the improve- 
ments of Phillips, was prior to his settlement, and as Matthews’ entry 
was followed within a reasonable time by residence, the settlement and 
extensive improvements of Phillips could: not inure to his advantage | 
because of the pending application of the defendant. When viewed 


by itself this position is impregnable, but an examination of the entire 


record shows that the plaintiff is entitled to judgment. 


' An estoppel is the preclusion of & person. from asserting a fact by. previous sunduee, 
inconsistent therewith on his own part, or the part of those under whom he claims, 
or by an adjudication upon his rights which he can not be allowed to call i in ee 
C7 American and English Eneyclopedia of Law, page 1). 

The defendant told the plaintiff that he did not: claim any Crane in 
that neighborhood and had never bad a contest with the railroad com- 
pany over any land. This it seems, under the authorities, amounted 
- to an estoppel in pais. There was a’ false represéntation. of a material 
fact (Pittsburg v. Danforth, 56 N.H. ., 272), which was knowingly made, 
and the plaintiff was peice of the fact; at least the denial came 
from the very highest authority—the applicant himself, And in this 


connection, as intent is a material part of all proceedings before this . 


- Department having as an wtimate end the acquisition of title to the 
- public domain, the fact. that the applicant disavowed any claim to any 

land in that neighborhood, would render the claim of record ineffectual — 
as against Phillips, The false representations were apparently. made | 
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to. mislead this. plaintif in order that He ee act thereon, which 
he did. : 

It further appears that the defendant eonttacted’ to sell his relin- 
quishment to this plaintiff. It is clearly shown. by the record that the 


- defendant, in answer to a communication received from the plaintiff, : 


_ wrote him a letter in which it was stated that for the consideration of. 
$15.00 he would ‘sign any paper the plaintiff considered. necessary to. 
— clear the record; that the said sum was accordingly sent, and there- 
. after used by this defendant. . It is true that the defendant claims that 
. the presenting of the check was-an inadvertence, but an examination 
of the record shows that this is not true. Equitable considerations are 
sufficient to demand: una this defendant be rcvenien from denying 
the sale. 
_ It is shown that. at the time of the application of the defendant to 
| enter, the plaintiff had valuable improvements upon the land, which 


facts. suggest that the application of the defendant was not niade in... 


| good faith, but-with the intent to appropriate the valuable im provements 
of another, This Department has in various decisions indicated that. 
one would not be allowed to appropriate the improvements of another 
in the manuer here attempted. Thus in the case of Caldwell v. Carden 
(4 L. D., 306) it was held that the improvements and settlement of one, 
made with due notice of the bona fide claim of another, was not suffi- 
cient to defeat such prior claim. See also Turner v. Bumgardner (5 
L. D., 377) and the recent case of Tustin 7. Adams (22 .L. D., 268), 
= iereth it was held, inter alia (syllabus): . | 
The right of entry will not be accorded to a homestead applicant who, with full 

notice of the prior equities of an adverse claimant, fraudulently seeks to secure 
title shroush. legal technicalities. | 

_ And again in Roberts v. Gordon (14 L. D. ja, it was held, inter alia 
(syllabus): 3 
| One who fails to assert any sidin to a tract of public land which is in the adverse ~ 
possession of another, and remains silent, though knowing that. the adverse occu- 
pant continues to claim, occupy and improve the land, is estopped thereby from 


subsequently denying the good faith of said occupant and asserting a right of pri- 
ority in himself. 


i ain ther efore of opinion that a rightfcl regard to the equities of this 


cause demands a reversal of your oifice decision. The entr y of Mat- 
thews will accordin gly be canceled. | 
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PRACTICE-REVIEW: OKLAHOMA LANDE —3sETILEMENT. 
- BRADEN v. SHAW. 


The sufficiency of the charge, ou which a hearing has been held, can not be called 
‘in question on review, if no objection thereto was made at the hearing. 
‘The prohibitory provisions of section 14, act of March 2, 1889, with respect to settle- 
ment in.Oklahoma, are general in character as to lands opened to settlentent in 
said territory, and extend to Sac and. Fox lands, becoming effective from the 
date of the act announcing the Boauastior of the Indian title to said lands. . 


oe y Bilis io the Commissioner of the General Land Office, Maven | 
pe oe 25, 1897, | (Bed. O) 


| Counsel for Knowles Shaw have filed two petitions for re- -review of 
departmental decision of May 20, 1896 (333 L. and k., 129), on the 
merits of the contest initiated by George. W. Braden; also of the deci- | 
sion on the motion for review of October 3, 1896 (342 L. and R., 45), 
and on # motion for rehearing on November 12, nee (S44 L. and. R., 
366). | 
_ The petitions were entertained. etiee of the same, together with 
the affidavits, was made on Braden, and the matter now comes up 
regularly for consideration. | 

It appears that Shaw, through his agent, filed soldier’s ‘declaratory 
statement for the NE. 4, Sec. 10, Tp. 16N., R. 4k, Guthrie, Oklahoma, 
September 23, 1891; on Sentember 30, following, Braden made home- 
stead entry of the tract. On March 18, 1892, Shaw presented to the 
local officers his application to make entry ‘under his said soldier’s — 
declaratory, statement. This application was “suspended awaiting the 
determination of rights of” Braden for the said tract “who will be 
cited to appear at this office to show cause why his entry should not be 
canceled.” ~ 

The record does not ng whether Braden was actually cited, but on 
April 16, 1892, he filed an affidavit alleging: 


That the said Knowles Shaw did not make settlement on said land prior to this 
affiant, that on Sept. 22, 1891, in the afternoon of said day, this affiant was iu actual 
- possession of said land; that at that time defendant was not on said land; that on 
- gaid afternoon this affiant made settlement thereon as follows: set stakes. ou said | 
land, and on Sept. 23, 1891, in the. forenoon he laid foundation for dwelling and built 
a shed thereon; slept on land on night of 22 Sept. 91; have built a dwelling thereon, 
planted fruit ee. broken one acre; that his settlement was prior to said Shaw, and 
his claim superior to his, and he asks that his H. E, may remaiu intact on said land, 
| and that he may be allowed opportunity to prove said allegation o prior settlement. 


A hearing was ordered for August 26, 1892, before the local officers, 
when the parties appeared with their eomect On September 30, the 
date to which the hearing was adjourned, counsel for Shaw filed a. 
motion asking the local officers to set aside the suspension of his 
application to make homestead entry. This motion was granted. - 
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As a result of the hearin g the local officers found 


from the evidence in this dase that George Ww. Braden, the pliintif® n made ssitiomant 
upon the claim in: dispute. as a homesteader, in the afternoon of September 22, 1891, 
and that he has in good faith complied with ue requirements of the homestead law 
since said date. 


| They recommended the cancellation of Shaw? 8 entey, and that Br adente 
remain intact. In discussing the facts as disclosed by the testimony 
the local officers say: 


We are of the opinion that the question of soonerisin and disqualification of the 


- plaintiff as a homesteader can not be questioned in this proceeding, because there is 


no evidence showing that plaintiff entered npon said lands embraced in the act of 
February 18, 1891, subsequent to said date and prior to noon September 22, 1891. 

On appeal, your office affirmed the action of the local officers upon 
the facts in relation to settlement on the land, but the question: as to 
- Braden’s disqualification was not discussed, though raised by the 
specifications of error. The Department, May 20, 1596, formally 
affirmed the concurring conclusions below. | 

Motion for review of the latter decision was filed in the local office - 
- August 12, 1896. On October 3, following, this motion was denied. 
The errors assigned by this motion were, (1) that the decision was not 
responsive to the evidence, but repugnant to it; (2) that the affidavit 
of contest failed to allege sufficient grounds of contest, and that the 
decisions of your office and the Secretary did not consider or pass 
upon this question of practice; and (3) that Braden’s alleged disquali- 
fications to take land in Oklahoma was not passed upon. The Depart- 
ment decided these questions: (1) that this assignment was in substance 
an allegation that the judgment is against the testimony, and was 
insufficient to warrant consider ation; (2) “Upon the question of prior- ; 
ity, which was fairly raised by the affidavit of contest, your office ren-' 
dered the judgment which was formally affirmed by the Department,” 
and (3) that Braden was not disqualified. by reason of entering the 
Territory after the passage of the act opening the same to settlement, 
aud before the President's proclamation was issued. It was said: 
Odi it be conceded that he did so enter, he would not be disqualified, for the reason 
that Congress did not fix « any such penalty. The testimony that he did so enter, how- 


ever, is not at all clear or convincing. Braden expressly devi ies that he was fheré or 
that he did any of the acts he i is charged with. 


On August 21, 1896, nine days after the motion for review was filed, | 
Shaw filed a motion for rehearing. Through some oversight in the 
local office this motion was not forwarded to your office till October 10, 
following. The sole ground of this motion was Braden’s alleged dis- 
qualification, and inasmuch as it had been decided that he was not 
_ disqualified, the Department, on N ovember 12, 1896, denied the motion. 
Two petitions for re-review of the former departmental action are how 
presented, one by counsel in Oklahoma, and the other by local attor- 
neys. . In the first, it is alleged (1) that the decision on review is not 
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responsive to the motion, and (2) that it «violates all the-pr evedents of — 
the Departinent heretofore rendered on the question of soonerisin, and 
is in violation of the laws: of Congress upon said question.” In the | 

second it is charged (1) “that the decision of May 20, 1596, absolutely 
ignores the facts shown by the record,” and. aresenied oy counsel in 
argument in respect of Braden’s “unlawful entry” on the land ; (2) that . 
it was error to find that Braden was not disqualified i In the motion for 

review and in the decision on the motion for rehearin Q ; and (3) that in. 
view of the testimony of the contestant and: the affidavits filed, it was 
error not to order a hearing to determine contestant’s qu nliftcatione | 

On the “ question of practice,” that is, as to whether the affidavit of 
contest raises the issue of prior settlement, there is but little to be said. | 
The position of counsel. is, that inasmuch as Shaw did not claim by 
reason of prior settlement, but because of filing -his soldicr’s declara- 
tory statement, the ‘charges in the atfidavit of contest are not suffi- 
ciently full or explicit to raise this issue. This contention is without: 
potency in this case. It was said in the decision on the motion for 
review, that the question of priority was fairly raised. The r easons for 
this naked aupouncement were not given, because it seemed so appar- . 
ent that this was the only i isssue upon which Braden could recover ; 
that is, his settlement must autedate Shaw’s filing, assuming the latter 
to be sufficient. This is the question that was tried and upon it the — 
several concurring decisions have been rendered. Besides, the allega- 
tion, though not expressed i in apt language perhaps, is sufficient In my 
judgment to raise this issue. It is certainly so when the circumstances 
are considered: the filing of the soldier’s declaratory statement; the 
subsequent homestead entry of Braden, and the order citing ae to 
appear and show cause why it should NOE be eel for conflict with | 
Shaw’s. | 7 | 

But aside from this, the question as to the imicieiey of the charge . 
can not now be raised. There was no objection made to it at the hear- 
ing, and both parties proceeded upon this theory of the case. Counsel 
will not, therefore, be permitted now to raise the objection. (Paxton ek 
Owen, 18 L. D., 540.) | : 

It is urged by all the counsel who now appear ‘that Braden was dis. | 
qualified from making entry because, as charged by them, he entered 
the territory after the passage of the act—February 13, 1891,—and 
before the issuance of the President’s proclamation declaring said land | 
open to settlement, and it is insisted that Braden’s own testimony is 
‘sufficient in itseif to establish this fact. a 

‘Phe record does not sustain this charge. In the first place, the local 
officers distinctly ruled on the question as to whether the testimony ~ 
- was sufficient to warrant this finding, and held that it was not. This — 
. Judgment has been affirmed, ‘and it was expressly held by the Depart- 
ment, in the decision on the motion for review, that the evidence was — 
not Siincient to justify this allegation. This finding of fact will not - 
therefore’ be reviewed. 7 a rr oe OU 
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The ruling of the Department, eevee in all its decisions i in thee case 
- that Braden was not disqualified, even though he may have been in 
the territory after the passage of the act and. before the issuance 

of the President’s proclamation was erroneous. This question has been 
~ previously decided in Rittwage ». McClintock ere i 7s 8 pane and the 
- conclusion was (syllabus) yt , | | 
- The prohibitory provisions of: section 14, act of March 2, 1989, with respect to | 
settlement rights in the Territory of Oklahoma, were intended to be general in 


character as to lands opened to settlement i in said Territory, and it therefore follows 
_ that said: prohibition extends. to lands formerly embraced in the Cheyenne and 


~ - Arapahoe reservation, and became effective from March 3, 1891, the date of the act 


announcing the acquisition of the Indian title to said lands. 


This ruling was followed in Griffard et al. ». Gardner, Id., 27 4. 

_ These decisions refer to the Cheyenne and Arapahoe reservations, 
which were opened to settlement by the President's proclamation of 
- April: 12, 1892 (27 Stat., 1018-1021), but the exact language used therein. 
is found in the Aroclariation of September 18, 1891 (27 Stat., 989-992), 
opening the lands in the Sac and lox, etc., reservations, wherein the 
tract in controversy is situated. The ruling in those cases would, there- 
fore, apply to the one at: bar. In the unpublished case of J ohngon Vv. 

Henderson, decided October 3, 1896, the Department applied the ruling 
in those cases to land within the Sac and Fox reservation. 

_ Itis clear that the ruling in this case. on the point as to whether 
Braden would not be disqualified if within the territory during the 
prohibited period, as construed. by the prior decisions of the Depart- 
ment, was erroneous, and that part of it, so holding, must be revoked. 

In view of this determination, it remains to consider the motion for 
_a@ rehearing, the decision on this having been based on an erroneous | 

— construction of the law. 
The motion for rehearing is based on the allegation of newly discov- 
“ered evidence, and relates entirely to Braden’s presence in the territory 
after the passage of the act, February 13, 1891, and the issuance of the 
~ President’s proclamation. At the trial of this case this matter was 
gone into to some extent.in the cross-examination of Braden, and, as 
before said, the testimony was not sufficient to warrant a judgment 
that he was in the territory during the prohibited period. He swore 
positively that he was not, and there was no testimony offered by the 
other side to contradict this, It is alleged by Shaw that the first he - 
knew that Braden was disqualified was by reason of this testimony. 

‘This motion is- ‘supported by several affidavits. Vandruaff swears 
. that Braden admitted to him in 1893 that he had been in the territory 
- In “March, before said country was opened to settlement.” The other — 
affidavits are made by Burger, Todd and Stockton, and are all to the 
effect that they and some other persons named, together with Braden, 
made a trip into the country early in 1891. ‘The date of this trip is not’ 
| fixed with any degree of accuracy. The first witness says that it was 

in the latter part of the winter of 1891, and states that “probably the 
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_ last suow of the winter fell while they were out.” Another says it was 
‘after the cold weather was over, in the spring of 1891, but does not 
remember the month.” The last witness fixes the time “on or about 
_-. the last of February or the first of March in the year 1891.” - 
In his own affidavit Shaw recites what other witnesses named will 
testify to. It is not deemed necessary to set forth the matters he thus 
states, for the reason that under the rulings their own aftidavits must 
be presented, and for the further reason two persons named by him | 
' have made affidavits denying the statements attributed to. them. _ 
- Braden, in his affidavit, admits having been in the territory in Janu- 
ary, 1891, and unqualifiedly denies being there after that date until - 
September 22, 1891. He also denies havin ng made the declaration 
sworn to by Vandruff. : 
_ The showing made here by Shaw is not sufficient, in my judgment 
_ to warrant a rehearing. ‘The statements made by his witnesses are too, 
indefinite to overcome the positive and direct denials made by Br aden, 
The petition for re-review is therefore denied. 


HOMESTEAD ENTRY—NON-CONTIGUITY_MORTGAGEE. 
JOHN R. CoRRY ET AL. 


When an entry is found to embrace non-contiguous tracts the entryman should be 
called upon to elect which tract or tracts he will relinquish in order to bring the 
‘entry within the rule as to contiguity; and if the entryman fails to take such 
action, the entry may then be canceled as to.such tracts as may be deemed 
proper, having due regard.to interests shown by incumbrancers, 


Secretary Bliss to the Commissioner of the General Land Office, March 
(W.V.D.) 80, 1897, ‘(J, L. McC.) 


John R. Corry, on August 19, 1894, made homestead entry for lots 
10 and 11 of Sec. 4, lots 13 and 14 of Sec. 5, lot 1 of Sec. 8, and lot 4 of 
Sec. 9, T. 11 N., R. 4 W., Oklahoma land district, O. T. 

The several fot named contain in the BESTE SNC an area of 49.95 
acres. 

On March 18, 1895, Corry commuted aid entry to cash, under Sec. 
21 of the act of May 2 2, 1890 (26 Stat. , 81); and cash certificate issued. 
thereon. 

. When the sates papers were Vomrmded to your office, it was found 
that lots 10 and 11 of Sec. 4, and lot 13 of Sec. 5, were not contiguous _ 
to one another, nor to the other subdivisions embraced in the entry. 
Thereupon your office, by letter of June 2, 1895, allowed Corry thirty 
days within which to show cause why his entry should not be canceled. 

A motion for review of the above decision was filed by J. H. Everest, 
attorney for J. R. Corry, J. M. Cox; William Maxwell and R. C. Hager. 

On September 4, 1895, said motion for review was denied, and the 
homestead entry field. for cancellation. | 
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Thereupon, J. M. Cox, claiming to be transferee of said Corry, filed 


application. to relin quish all the land embraced in said entry, exceptlot — 


10 of Sec. 4, and to have the entry as to that lot remain intact—transmit- 


ting his melinquistment for the other lots mentioned. Thereupon your _ 


office, by letter of December 17, 1895, directed the local officers to 
advise the parties that inasmuch as there was no evidence of the land 
_ having been transferred—only that it had been mortgaged—they 
should “ advise the parties in interest that it will be nro for them | 
to furnish evidence of the transfer of said claim.” 
_’ From this action Cox has appealed, contending that your. office erred 
in not holding that, by reason of his mortgage, he was the real party. 
in interest as tr anateree of said John R. Cor i an 
In the view taken of this case, it is not deemed necessary to consider 
and decide-the inatters involved in that contention. 
I am ofthe opinion that instead of calling’ upon the entryman to show 
cause why his entry should not be canceled, the better course would 
- ‘have been to have called upon him to elect ern portions of his entry 
he would relin quish in order to make it contiguous. | 
‘The case is therefore returned to vour office that you may pursue this 
course; and, in the event that the entryman does not elect and relin-. 
quish within the time named in the rule so issued, you will proceed to 
make such. cancellation as in your opinion may seem proper, having 
due regard to the wishes of the mortgagee or incumbrancer. 
The decision of your office is modified as above indicated. 


DESERT LAND ENTRY—ANNUAL PROOF—COMPACTNESS. 
ABRAM M. RSID. 


Orders of the General Land Office made on the submission of annual desert land 
proof are interlocntory in character, and no appeal will lie therefrom. 

In determining whether a desert Jand antis is within the rule as to compactness no- 
inflexible rule can be laid down, but each case must be considered in the light of 
the facts presented. 


Secretary Bliss to the Seiadamiaie i of the General Land Office, March 
We VeDiye « 3 | 80, 1897. oo (W. C, P.) 


Abram M. Reid has appealed from your decision of September 14, 
1896 requiring him torelinquish a portion of the desert land oy, held 
by him as assignee of D. M. Limbaugh, for the SE. 4+ of the SW. 4, and 
_ the 8S. 4 of the SE. + of Sec. 20, and the 8. 4 of ite SW. 4 of See. 21, 
T.4.N., R. 2 E., a raeeoi Anois land district to make it omnes oak 
the requirements as to compactness. | 
This entry was made by Limbaugh on. April LY, 1393, the land being 
then unsurveyed and assigned to Abram M. Reid by an instrument — 
executed } May 19, 1893. The deed of assignment, together with the first 
year’s proof, was filed in the local office April 18, 1894. On March 1, 
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1895, Reid as assignee, filed in ihe local office pr oof for Gh ‘secouid 
year. The local officers recommended that his proof be not accepted 
because the claimant’s affidavit was executed “without the Territory: 

‘contrary to the requirements of the act of May 26, 1890 (26 Stat., 121),” 
- and the claimant filed exceptions to their action. When the matter was 
- considered in your office it was said as to this proof: 

The testimony of the assignee having been made before a United States Circnit 
Court Commissioner in Minnesota, the proof is not acceptable to. this office. It, 
however, is disposed of under the Clay berg case. See 20 L. D., 111. 

In the same decision, however, it was held that the ‘entry is not coin- 
. pact, and the claimant was required within sixty days from notice “to 
adjust his entry so as to inake it a consolidated body, by the relinquish- 
ment of a portion thereof.” The claimant asked a review of that deci- 
_. gion, setting forth that by reason of a range of mountains to the north 

and east of said land substantially all the irrigable lands in said sec- 
tions 20 and 21 were included in said entry, and that of Julia A. Reid; 
that at the time these entries were made the plats upon which the. 
entryman relied as correct showed that section 29 had been entered, 
although it was afterwards discovered that it was section ¥8 instead 
of 29 that was thus appropriated, and praying that in view of these 
- facts, and the furtlier fact that the entry was accepted by the local 
office without criticism or objection and had been allowed to stand for 
more than two years, it be allowed to remain as made. By decision of 

September 14, 1596, your office adhered to the former pune and the 
claimant appealed. 

A large part‘of the ar sainien in support of said aspen is directed 
to the proposition that the proof for the second year of said entry was 
properly made. No order was made by your office as to that proof 
and under the decision in the case of Andrew Clayberg (20 L, D., 111) 
any order that might have been made would have been interlocutory in 
character, from which no appeal would lie. It follows, therefore, that 
no question touching thé yearly proof is now before this Department. 

_ This entry embraces five tracts of forty acres lying alongside of each 
_ other, making a tract one and one-quarter miles in length, and of the 
uniform width of one-quarter of a mile. It is asserted by the claim- 
ant that the lands to the north of this entry are not irrigable, and this 
assertion is borne out by the statement in the decision appealed from, — 
that it is shown by the field notes “that a chain of mountains run ~ 
north-west and south-east near and east and north-east of this entry.” 
There is no stream in the immediate vicinity of this land, and nothing 

to indicate that the entryman selected the land for ine purpose of 
securing any advantage by reason of the form in which it was taken. 
Indeed, it would seem from the statements in the decision complained. 
of as to the character of the land in section 29, that the entry would 
- have been more desirable both as to form and quality of land, if it had 
been made to embrace lands iu that section instead of the two tracts in 
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section 21. This tends to support the claim that the entry was made 
in its present form, because it was then understood that the land in 
section 29 had been appropriated. As has been frequently said by 
this Department, no inflexible rule can be laid down as to what does 
constitute compactness, but each case must be considered in the light 
of the facts presented. In this case, as said above, the entryman has 
apparently secured no benefit by taking the land in its present form 
and the governinent has suffered no disadvantage thereby. In fact, it 
would seem that adjoining irrigable tracts left unappropriated are in a 
-much more desirable shape for future purchasers than they would have 
been had this entry extended into section 29 instead of section 21. In 
that. case the two tracts of irrigable laud in the latter section would - 
have remained unconnected with any other tracts of unappropriated 
irrigable land, and therefore undesirable for any purpose. 
_ In view of all the circumstances surrounding this entry, and the fact 
that it was allowed to stand, as made, for more than two years, whereby 
the claimant was Induced to expend his money thereon, I am not 
inclined at this time to require a relinquishment of any portion of the 
land embraced in said entry, even though that. might be done under a 
strict application of the requirements as to compactness. 

The decision appealed from is reversed, and the entry will be allowed 
to stand as inade. 


( mmceiaehieiianienl 


“DESERL LAND ENTRY- REPAYMENT. 
WILLIAM I’, SLocuM. 


A desert land initial entry made under the act of March 3, 1877, by one not a citizen 
of the State in which the land is situated, but a qualified citizen of the United 
States, may be perfected under the amendatory act of March 3, 1891. 

| Repayment of the purchase price of the Jand can not be allowed a desert entryman 

who fails to furnish supplemental proof of reclamation properly called for by 
the local office, and abandons his claim to the land. 


Secretary Bliss. to the Commissioner of the General Land Office, March 
(W. V.D.) 30, 1897. (W. M. B.) 


William F. Slocum appeals from your office decision of July 2, 1894, 
wherein was denied’ his application for repayment of the purchage | 
money paid on his desert land claim initiated by the filing, on October 
28, 1889, of his declaration No, 697, and the payment of the first 
instalment of purchase money, for the W. 4 of the NE.4; the NW. 4; 
the SW.4, and the W. 4 of the SEH. 4 of Sec. 18, T. 248., R. 29 E., Las 
Cruces aad district, Territory of New Mexico. 

The material facts i in the case, as they appear of record, are:—that - 
final proof was made, November 3, 1892, before A. A. Mermod, U. 8. 
Commissioner of the fifth judicial district of New Mexico, and that 
said proof, and certificate of deposit for $440.00, payable to Frank 
Lesnet, receiver, a8 purchase money for the land, were forwarded to the 
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local office at ie. sane time; that said certificate of deposit was -con- 
verted into cash, and the proceeds placed in bank to the credit of said 
receiver; that the final proof which was submitted on November 6, 
- 1892, was found defective, but was retained in the local office, with the 
endorsement ‘Held for supplemental proof of reclamation” ; Slocum. | 
being notified to furnish such proof. 

It further appears that the required supplemental proof was never 
‘submitted, and that Lesnet never accounted to the government for the 
purchase money received by him. 

There is embodied in the appeal, and made a part ‘heieor the copy | 
of an affidavit made by Slocum himself—said affidavit being forwarded — 
and submitted with the final proof—which clearly shows that there — 


-. was no flow of water upon the land involved at the time final proof 


was made and submitted, which fact of itself was sufficient to warrant, 
a rejection of the said final proof. 

Appellant’s proof being held to be iaconmleté by the foes) office, he . 
abandoned his claim,.as appears, and instead of making farther effort 
to reclaim the land, elected to make application for repayment—under _ 
section 2 of the Act of June 16, 1880 (21 Stat., 287)—of the purchase 
money on the ground that being a resident of the State of Colorado— 
and not the Territory of New Mexico, in which the land in question is 
situated—he was estopped by provision of section 8 of the amendatory — 
act of March 3, 1891 (26 Stat., 1095), from making entry of the said 
land. There is no merit in such contention. The word “entry” as 
-émployed in said section of said act has reference not to the final entry 
but to the original or initial entry. Vide case of ex par te Fred Ww. 
Kimble (20 L. D., 67), | 

Slocum, thou a citizen of .the State of Colorado, having jnitiated 
_ his claim under the act of 1877, which allowed any qualified citizen of 
the United States to make desert land entries, could have completed 
his proof and made final entry under provisions of sections 6 and 7 
of the amendatory act of March 3, 1891, which, among other things, 
protected all valid ngs which had accrued under the former or orig- 
- inal act. 

There is no relief for appellant anal provision of section 2 of the 
act of June 16, 1880, for said section only authorizes repayment where 
au entry of public land is “canceled for conflict, or where, from any 
cause, the entry has been. erroneously allowed and ¢an not be con- 
firmed.” Ag shown, Slocum never made final entry of the land involved, 
and his initial entry was not, and could not be, canceled for conflict for’ 
the reason that there was no adverse claim to the land in question, nor 
can it be said that the same was erroneously allowed, for it was properly 
permitted to be made, and could have been prosecuted to final entry © 
and confirmation by compliance on the part of Slocum with the require- 
ments of law and existing regulations. 

For the foregoing reasons your referred. to office decision rejecting 
| appellant's Span for repayment is hereby affirmed. 


: a 
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HOMESTEAD ENTRY. TIMBER LAND_—CONTEST. 
LUCAS ». DUDLEY. 


A contest against a fementead entry on the ground sions that the Jand embraced 
therein is unfit for cultivation, and of no value except for the timber thereon, 
will not be entertained. | : 

Secretary Bliss to. the Commissioner of the General Land Ofice, March 

(W. V. dD.) 80, 1897. (J. L. McC.) 


- Robert Dudley made homestead entry, on January 24, 1895, of the 

SW.4 of the SEH. 4, the SE. tof the SW. 4, and lot 4, of Sec. 30, and 
Jot1, of Sec. 31, T. 149, R. 31, ‘St. Cloud land district, Minnesota. 

Tater | in the same ang J afi W. Lucas offered for filing his sworn 
statement to enter the same land under the provisions of the timber 
and stone act of June 3, 1878 (20 Stat., 89); but his application was 
rejected because of Dudley’s prior homestead entry, | 

On the next day Lucas filed contest affidavit against Dudley’s entry, 
alleging’: | 

That said land is unfit for cultivation, and has no value except for the timber 
thereon; thatthe same is valnable for the timber thereon; that the same is unfit for 
aoricnitural gr farming purposes, and crops cannot be raised thereon; that about 
. January 12, 1894, affiant selected said land under the timber and stone act as soon as 
the same snonia be subject to entry, and at said time he erected thereon a comfort- 
able house for use in utilizing the timber thereon, and much other improvements. 

Due notice issued for a hearing on the day fixed (March 20, 1895); 
the defendant moved to dismiss the contest, contending, in substance, 
that it set forth no sufficient cause of action; that it did not charge the 
homestead entryman with want of good faith; and.that.an allegation 
thatland entered as a homestead is unfit for cultivation is not sufficient 
basis for a contest. | 

The local officers granted the motion and dismissed the contest. 

The contestant appealed to your office, which, on December 21, 1895, 
sustained the action of the local officers, The contestant ot ae 

to the Department. 

‘The law which provides that land unfit for cultivation, and chiefly © 
valuable for its timber, shall be (in certain states named), subject to 
entry as timber land, does not prohibit the entry of such land under 
the settlementlaws. Itis true that settlements on land chiefly valuable 
for timber should be closely serutinized, and that. the character of the 
land may, in connection with other facts in the case, affect the question 
of the settler’s good faith (Porter v. Throop, 6 L. D.,691). But in the 
case at bar the applicant to contest relies solely upon the character of 
the land, not connecting it with any “other facts” tending to.show bad 
faith on the part of the homestead entryman. The burden of proof 
showing bad faith is on the contestant; and the character of the land 
is not, alone, sufficient proof of such bad faith. (Hoxie 2. Peckinpah, ) 
16 OL. D. , 108.) : 

The decision of your office 1s atirmed. 
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INDIAN LANDS--ALLOTMENT—CITIZENSHIP. 
Unin v. COLBY ET AL. | 


‘Children born of a white man, a citizen of the United States, and an Indian woman, 

. . his wife, follow the status of the father in the matter of citizenship; and are 
. therefore not entitled to allotments under section 4, act of pepeuany 8, 1887, ag 
amended by the act of February 28, 1891. 


Secretars y Bliss to the Commissioner of the Caner al Land Office, March | 
(CW. V: D.) “3 30, 1897, | (O. W. P.) 


Wiliam Ww. Ulin has appealed: from your office decision of July 15, 
1896, in the case of the said Ulin against Elizabeth and Harry Colby, 

The Jand in controversy is the NE. 4 of the NW.4and the NW. 4 
of the NE. 4 of Sec. 15, T. 32 N., R. 13 W.,, Seattle land distriet, 
Washington. ; 
The record shows that on April 14, 1893, Bliza Obalthsa (Mrs. 

Colby} made allotment application No. 5, ander the general allotment 
act of February 8, 1887 (24 Stat., 388), as amended -by the act of Feb- 
ruary 28, 1891 (26 Stat. , (94), for unsurveyed land, supposed to be the 
NE. $ of the SW. 4 and lot 3 of vonnsye 32 N. , range 13 W. Lot3 
is tive fractional 8. 4 of the NW.4. The section is not given, but it 
elsewhere appears to be section 10. 

At the same time she made application No.3 for her minor child, 
Elizabeth Colby, for the SW. 4 of the SE. 4 of Sec. 10, the NW. 4 of 
the NH. 4 of Sec. 15, Tp. 32 N., R. 138 W,, als application No. 4, for 
her minor child Hany Colby, for the. SE. 4 of the SW. 4 of Sec. 10, 
the NE. £ of the NW. 4 of Sec. 15, Tp. 32 N., R. 13 W. “The official 
plat of survey was filed August 2, 1893. 

On October 30, 1893, the local officers allowed: William W. Ulin to 
tinake homestead entry (No. 15,696) of the N. 4 of the NW. 4, the N. $ 
of the Nl. + of Sec. 15, Tp. 32 N., BR. 138 W. On December 23, 1893, 
your office held Ulin’s entry for aanoeiaton Qpn April 18, 1895, the 
Department reversed this action and ordered a hearing. 

The local officers found in favor of the allottees, on the ground that 
the testimony showed that Ulin was aware when he first went to the | 
land in 1892 that it was claimed by said Indians, and that, further- 
more, he failed to make settlement on the land and to sbtaplish resi- 
_ dence before the year 1895. 

Ulin appealed. Your office affit med the judgment ofthe ioat officers 
and held for cancellation Ulin’s homestead entry as to the NE. 4 of the 
NW. 4 and the NW. 4 of the NE. 4 of Sec. 15, T. 32 N., R. 13 We | 

The testimony shows that the father of Mrs. Colby, the mother of 
these children, belonged to the Hoko tribe of Indians and her mother ° 
to the Makah tribe; and it is admitted that she was married to a white — 
man, a citizen of the United States, who is the father of Elizabeth and _ 
Harry. Colby. It also appears that Mrs. Colby was not residing on any - 


6812. DECISIONS RELATING TO THE PUBLIC LANDS. 


Indian reservation at the time she made selection of the lands f for her- 
self and her children. | 

These being admitted facts, the en arises, are these children 
entitled to allotments under ihe fourth section of the act of February 
8, 1887, as amended by the act of February 28, 1891. | 

The aiculen of September 17, 1887, relating to allotments under the | 
act of 1887, directs that Indian women married to white men, or to 
other ee not entitled to the benefits of this act, will be feoarded 
as heads of families. The husbands of such Indian women are not 
entitled to allotments, but their children are. But in the case of Black 
Tomahawk v. Waldron, reported in 13 L. D., 683, it was held by the 
Department, adopting the opinion of. the ‘AGaistant Attorney- General, 
that: 


The common law ules that offspring of free persons follows the condition of the 
father prevails in determining. the status of children born of a white man, a citi- 
zen of the United States, and an Indian woman his wife. Children of such parents 
are, therefore, by birth not Indians, but citizens of the United States, and conse- — 
‘quently not entitled to allotments under the act of March 2, 1889. 


In the same case, reported in 19 L. D., 311, it is said: 


Upon further considering the matters involved in this controversy, I see no good 
reason for changing the conclusions heretofore reached by the Assistant Attorney- 
General, ou the record then before him, and which conclusions were approved by me. 

There can be no doubt of the correctness of the general rule as laid down, that, 
among free people, the child of married parents follows the condition of the father, 
But it has been suggested that the laws and nsages of the Sioux Indians may have — 
made Mrs. Waldron a member of the tribe on March 2, 1889, the date of the agree- 
ment between the tribe and the United States, either by furnishing a different rule 
as to the effect of her birth, or by causing her adoption as a consequence of the facts 
connected with her life. While the general rule is as has been before held, yet it 
must yield to the laws and usage of the tribe when laws and usage upon the feniee 
are satisfactorily proven. 


Upon the authority of these cases, it must be held that Elizabeth 
and Harry Colby are not entitled to allotments under the acts of Feb- 
ruary 8, 1887, and February 28, 1891. 

sOonseddentia your office decision is reversed. 


ALASKAN LANDS—SURVEY—INDIAN OCCUPANCY. 
BENJAMIN ARNOLD. | 


~ A survey of Alaskan lands under sections 12 and 13, act of March 3, 1891, should not 
be allowed to include a ditch or water way, used. by native Alaskan villagers for | 
the purpose of securing the necessary fresh water supply for domestic use and 
consumption. . 


| Secretary Bliss to the Commissioner of the General Land Onpice, March 
(W. V.D.) 30, 1897. CW. M. B.) 


. This is an appeal by Benjamin Arnold from your office RCC of 
- May 8, 1895, wherein was suspended, in its present form, survey No. 22, 
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faveuited by Apart Lascy, U.S. deputy surveyor, anes provisions of 
sections 12 and 13 of the act of March 3, 1891 (26 Stat., 1095), of a 
tract of land claimed by appellant, Pe a, 19 acres, situated on 


Kayanak Bay, Kadiak Island, district of Alaska, and used as a trading eS 


post. 

‘The field notes and plat of this survey show that the tract. of land 
claimed, as laid off, is about four times as long as its average width, 

| that the same is very irregular in form, and it appears that your office 
suspended the said survey in its existing form for the reason that it 
does not embrace a tract of land in square form as near as pr acticable,. 
and for the further reason that the whole of the tract does not appear 
to be used by the claimant for carrying on the business engaged in. 

The right of the claimant to the tract in its existing form appears to. 
be affected by a feature or condition other than those already men- 
tioned, ‘with respect to which your said office. (lecision contains the 
following statement: 


Upon the tract of land embraced within this survey and running across from one 
side to the other is shown a ditch almost a half mile long which the depnty says 
“leads the water from the lake on the west boundary line to another below the 
native village of 1/0 inhabitants on the southeast, and supplies the same with water”, 
It is not stated. whether this ditch is a natural water course, or built by aud for the 
natives for supplying the necessary fresh water for their consumption. Upon this 
fact hinges the right of the claimant to lands including any portion of the ditch. 


An emendation of the survey is suggested in yout office decision in 
“manner therein particularly described, but it appears from a careful 
examination of the plat of the survey that if said survey was so 
amended the entire portion of the referred to ditch which is included 
in the survey in its original or present form would still be embraced 
within the lines of a survey amended and made in the form indicated | 
in your said office decision, and it matters not whether said ditch be 
an artificial or natural water course the right of the native villagers | 
to the free and uninterrupted use and. enjoyment of the said stream of 
water would appear to be protected by that par ticular portion of sec- 
tion 14 of the said act of March 3, 1891, in wor ds following: 


That none of the provisions of the last two preceaine seouons of this act seit) be 
so construed as to warrant the sale of any lands... . to which the natives of 
Alaska have prior rights by virtue of actual occupation. 


If it be ascertained that said diteh is an attificial water course cou- 
structed by or for the natives for the purpose stated, no portion of the 
land upon which it is located should be included in a purehbase and 
entry made by claimant, and if on the other hand it is found to be a 
natural water way the actual and prior appropriation of the same by 
the native Alaskan villagers for the purpose of securing the necessary _ 


fresh water supply for domestic use. and consumption entitle the said : 


villagers to the exclusive use, control, and possession of said water 
way, and the particular portion-of the land which is occupied, by said - 
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water way, and sought to be purchased and entered by claimant, may 
_ be considered, as land in or under the ‘actual occupation” of the said 
villagers, by virtue of which they have a prior right thereto, within 
the meaning of said section 14 of the act herein cited. 

For the foregoing reasons if there be an emendation of the survey, 
the same should not be amended as suggested in your office decision, 
but on the other. hand the lines of survey should berun in such manner 
as not to include any portiou of the above described ditch. | 

The decision of your office, with the modification herein ee 
is hereby affirmed. ; 


ALASKAN LANDS—ACTUAL USE AND OCCUPANCY. 
SOUTH OLGA FISHING Sraqron.* 


On seo ienlies to qianelean Alaskan aria under the act of March 3, 1891, the extent 
of the avtual use and occupancy of the Jand shonld not be determined on the 
report of the deputy-surveyor alone, and prior to the submission of final proof. 


Secretary Francis to the Commissioner of the General Land Office, Decem- 
. ber 23, 1896. (W.C. P.) 


The South Olga Fishing Station (a corporation) has appealed from 
your office decision of June 27, 1895, in the matter of survey No. 47, of 
a tract of land claimed by said company, situate on the south shore of 
Olga Bay, Kadiak Island, Alaska, COntATE INE 39.30 acres, and used as 
a fishing station. 

It seems that said survey was approved on May 29, 1893, but hee 
wards by the decision appealed from herein, that action was revoked, 
and the survey “suspended pending emendation, for the reason that 
mote Jand is claimed than is actually occupied by the claimants for 
their business.” It is stated in the appeal from this decision that final 
proof has been submitted in support of the application to purchase, but. 
this proof presumably had not reached your office when said decision 
was rendered, There seems to be no objection to the manner in which 
the survey was made nor to the form of the tract. | 7 
~ Claimants are entitled to purchase only'so muchsland as is occupied, 
that is, actually used for trade and manufacture, in no case to exceed 
one hundred and sixty acres. Instructions (20 L. D. ae McColom . 
| Fishing and Trading Co., (23 L. D., 7). | 
The character of the use made of the land and the extent of the 

occupancy thereof can not as a rule be satisfactorily determined until 
final proof shall have been submitted, as required by the regulations 
provided under said act. Among other things required to be shown 
by the final proof are the actual use and occupancy of the land as a 
trading post or-for manufacturing purposes, the date when the land 


“Not reported in Vol. 23, 
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was so occupied, the character and value of the improvements, and the 
annual value of the trade and. business conducted upon the land. (12, 
iL. D., 583, 590), 

The conclusion reached by your office that the tract as sar veyed ( con- 
tains more land than is actually occupied is based upon the report of 
the deputy surveyor alone... While the surveyor is instructed to report — 
the facts as to occupancy as shown upon the ground, yet it was not 
contemplated or intended that such report should be accepted as con- — 
-clusively determining the extent of such occupancy. If such had been 
the intention no further proof would have been required. It would be 
‘unwise aud unfair to all interested parties to rest the determination of 
so important a question upon the statements of the surveyor. | 

It cannot be satisfactorily determined from the information furnished 
by the record now here whether the occupancy of this tract is of the 
character contemplated by the act of March 3, 1891, nor can the quan- 
tity of land thus occupied be determined. 

The decision complained of having becn rendered before the ques. 
tions involved had been properly presented, and therefore upon an_ 
incomplete record, is for that reason set aside, and the case will be - 
now returned to your office for consideration in connection with the 
final proof therein, and such action as may be proper. | 


—S ee 


SETTLEMENT RIGHTS—ADVERSE CLAIMS. 
HENLEY ET AL. v. SHARPNACK, 


An alleged act of settlement, set up to establish priority of right os against an 
adverse settlement claim, can uot be accepted as sufficient, if said act is not of 
a character to give notice of a neue mens claim. 


Secretary Bliss ta the Commissioner PY the General Land Office, March 
Sakae, a 25, 1897. a (i. B., Jr.) 


The land involyed in this case is the NE, 4 of section 20, T. 21 N., 
R. 7 B., Perry, Oklahoma, land district, for which: George Sharpnack 
made homestead entry No. 203 September 19,1893. It hes within what | 
was formerly known as the Cherokee Outlet and was opened to home- 
stead settlement at twelve o’clock,. noon, of September 16, 1893. | 

On October 12, 1893, John Newell, and on December 14, 1893, 
Edward S. Henley, respectively, initiated contests against said entry, - 
each alleging settlement.ou the land prior to any other person, and prior 
to the date of the entry. The contests were consolidated and hearing 
were duly had, ending March 12, 1895. The.local office found in favor | 
of Henley, recommending the dismissal of Newell’s contest and the 
cancellation of Sharpnack’s entry, on the ground that altbough Newell 
was first upon the land his only prior act ot settlement, which consisted 
in nailing a small. board, on which his name was written, in a “black © 
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jack thicket,” was insufficient aveuiee to Henley; that Henley made due 
_ settlement prior to.said entry, upon which alone Sharpnack relied; and 
that Henley had duly complied since with the homestead law. The 
local office also found from the testimony that: charges of “soonerism Maes 
made at the hearing by Newell and Henley against each other, ae 
not sustained by the evidence. Your office decision of Septeniber 23, 
1895, on appeal by Sharpnack and Newell, affirmed the decision of the 
local office, held said entry subject to the prior settlement right of 
Henley, and dismissed Newell’s contest. Motions for review and 
rehearing by Newell were denied March 2, 1896. Appeals by Sharp- 
~ nack and Newell , presenting questions relanve to priority of settle- 

"ment and soonerism” in the case, now bring the same before the 

Department. 

- Sharpnack offered no testimony at the heari ing, resting his claim of | 
priority of right to the land upon his entry alone. The testimony in 
the case is voluminous and very conflicting. It is fainiliar doctrine 
that the Department accords great respect to the decisions of the local 
officers upon questions of fact, where, as. in this case, they heard the 
- witnesses and had opportunity to observe their demeanor in giving’ 
testimony; and it is well settled that the concurring decisions of your 
office and the local office upon such questions, where the evidence is 
conflicting, will generally be accepted here as conclusive (Tyler ». 
Kmde, and cases cited therein, 12 L. D., 94). 

The evidence in this case nas been sareraily read and. considered, 
and therefrom no warrant is found for distur bing the conclusions of | 
your ofiice upon the questions of fact. I find, substantially as found by 
your office, that while Newell reached the land early in the afternoon 
of Septeinber 16, 1893, the day of the opening, he did no act of settlement 
thereon that day, save only to nail a small piece of board, about ten inches 
long and less than two inches wide, to a tree in the midst of a piece of 
‘black jack timber near the west side of the land, where it was not con- 
spicuous; that he remained on. the land that day only a few minutes; 
that he did not return thereto until September 25, following; that he left 
again the next day and did not return and actually take up his resi- 
dence upon the land until October 5, following; that Henley went upon 
the land early in the forenoon of Sapicabet 17 , 1893; that he laid, that 
day, two foundatious of poles thereon, blazed trees and put up a stake 
eight or ten feet high with flag attached; that he remained there 
claiming the land and warning persons off and doing other acts of settle- 
. ment for one week, when he spent about two days going to Pawnee, 
about fifteen miles from his claim, to make application to euter the 
land; that from his return, September 26, 1893, until early in Novem- 
ber, following, save a few days absence on a nip to Perry, early in 
October, for the purpose of filing a homestead application, he was on 


and about the land, chiefly engaged in building a house, which was __. 


completed October 98, and also in plowing, and doing what he could ~ 


DECISIONS RELATING TO THE: PUBLIC LANDS...  -317 


with his scanty means to improve his claim; and that, with the excep- 
tion of about one month ending in December, 1893, during which he 
was absent at Okmulgee, Indian Territory, earning money to maintain 
and improve his claim, he has continued to reside upon the land and 
make permanent improvements thereon. He denies any knowledge 
whatever, and it is not shown that ‘he had any, direct or indirect, of 
the claim of Newell to the land until after the latter’s. return thereto 
- in October, 1893, 

. [I concur in the conclusion of your office and the ibeal office that the - 
seidenes fails to show that Henley was in any part of the Cherokee 
Outlet at any time between August 19, and noon of September 16, 1893, 
the period of inhibition, against entrance thereinto as fixed by the ~ 
President’s proclamation opening the same tor settlement (28 Stat., 
— 1222). And see, as to the ca of inhibition, Bowles v. Frazier (22 
L. D., 310), 

Water the facts in this case, aiid the law applicable thereto, Henley’s 
settlement right to the land is clearly superior to the right of Sharp- 
nack to the same under his entry. .I think 1t is likewise superior to the 
claim of Newell thereto. This conclusion does not in any way contra- 
vene, but, on the other hand, J think, harmonizes with, the views of 
the Department in Hurt »v. Giffin (17 L. D., 162); Bowles v. Frazier 
(supra); and Penwell v. Christian (23 L. D., 10), which are leading 
cases upon the question:—What are valid acts of settlement upon 
Oklahoma lands as between adverse claimants who made the race for a 
homestead therein ? - 

In the first of these it was held feviiaba): 

- As between two claimants for Oklahoma lands, each of whom alleges settlement in 
the afternoon of the day on which the lands were opened to settlement, priority of 
right may be properly accorded to the one who first reaches the tract and puts up a 


“stake” with the announcement of his claim thereon, where such initial act of set- 
tlement is duly followed by the establishment of residence i in good faith, 


Tn the second it was said that— 


The initial acts of settlement are addressed to the purpose of giving notice that 
the land is taken and claimed; 


- And it was held that (syllabus): 


. Initial acts of settlement are sufficient if of such character as to give notice that 
the land is claimed under the settlement laws. 


In the third it was held that (syHabus): 


The conditions attendant upon the opening of Oklahoma to settlement require the 
recognition of extremely slight initial acts of settlement in determining priorities 
between adverse claimants, if such primary acts are followed by residence within 
such time as clearly shows good faith; 


and it was further said that— 


In cases of this nature, where the good faith of both parties is established and | 
neither party is guilty of laches, I am of the opinion that the only sound rule that 
can be adopted is to award the land to the person who was first upon the laud and 
performed any act that evinces an intention to assert title, , 
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In each of these cases the successful contestant was not only actually 
first upon the land but gave immediate notice of his claim to all comers 
by setting up his stake thereon, apparently where it could be readily 
seen, and by his personal presence thereon during much of the day 
of the race and on the day following. Each of those parties gave, 
therefore, much better notice of his settlement, than did Newell, of his. 
alleged settlement; and neither of the cases dined affords any sound. 
basis for an aout in his (Newell’s) favor. The several acts of 
settlements therein, on the day of the race, were sufficient notice for 
that day, and were, perhaps, all that could well have been given under 
the conditions of fatigue, anxiety, hurry and confusion ot that day. 
But Newell’s single proven act, done and hidden away in a piece of © 
woods—a small piece of board containing his name in pencil, nailed to 
a small tree surrounded by many others in full foliage; incolspicuous, | 
aud practically invisible at any considerable distance, as he substan- 
tially admitted at the hearing,—was not sufficient notice to protect his 
claim against adverse settlement even on the day of the race, and much 
less was it notice for more than a week thereafter, against one who, 
during that period, made a sufficient settlement thereon in ignorance 
of such act or claim, ane duly complied with the homestead law there- 
after. 7 | : 

This disposes of the case ‘upon the inerits. It-is unnecessary to dis- 
cuss appellant Newell’s assignments of error relative to the denials of 
the motions for review and rehearing. The affidavits of Hook and 
others, relative to Newell’s alleged settlement, are merely cumulative - 
upon that point and afford no eround for a den eaniies : 
The decision of your office is affirmed in accordance with the fore- 


. going. 


RAILROAD GRANT—SECTION 2, ACT OF APRIL 21, 1876. - 
INMAN v, NORTHERN PaciFic R. B. Co. 


An entry allowed, under the rulings-and decisions of the Land Department, of land 
_ to which a homestead claim had attached prior to notice of withdrawal.on gen-— 
eral route, that remained of record till after definite location, and was then 
abandoned, is within the confirmatory provisions of section 2, act of April 21, 
1876, though made after the passage of said act. 


Secretary Francis to the Commissioner of the General Land Office, Feb- 
(I. A. L,) ie Pury 235, 1897. - (EF. W. C.) 


James Inman has appealed from the decision of your office, dated | 
October 26, 1895, holding for concellation his homestead entry coyer- 
ing the W. 4 of the SH. 4 of Sec. 35, T. 13 N,, R. 2 W., Vancouver 
land district, Washington, “for conflict with the oe to the sore 
Pacific Railroad Company. — 

“Said tract is within the primary limits of the grant to said company 
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upon the portion of. its road between Portland, Oregon, at Tacoma, 
. Washington, to aid-in the construction of which a grant was made by 
the joint resolution of May 31, 1870 (16 Stat., 378). It is within the 
limits of the withdrawal upon the map of: general route filed August 
13, 1870, and within the primary limits adjusted to the map of definite 
location filed September 13, 1873. _ : | 
| The withdrawal upon the map of gener ‘al route was not received at 
the local office until October 19,1870. Prior to this time, to wit, on 
August 23, 1870, Anna M. Lane was permitted to make homestead 
entry No. 1131 for the SE. 4 of said See. 35, which entry remained of 
record until N ovember 26, 1877. 
_ In,the case of Nor thers Pacific Railroad Coney ». Burns (6 L,D., 
21), it was held that a homestead claim, existing prior to the receipt of 
“notice of: withdrawal on general route of the Northern Pacific, excepts 
the land covered thereby from the operation of the grant, it being held 


_ that said entry was confirmed by the first section of the act of April 21, 


1876 (19 Stat., 35), without regard to the question as to whether said 
entry was ever completed. 

_ This decision was overruled by departmental decision of March 12, 
1895 (20 L. D., 192), in which it was held that the confirmation of entries 
“under seeuion. 1 of the act of April 21, 1876, is solely for the benefit. of 
the individual claimant; conditioned upon his compliance with law, and 
_ was not intended to confirm the entry absolutely, as against the right 
. of the company, so as to except the land from the grant in fayor OF any 
other settler. 

Following the decision in the Burns case, before the same was over- 
ruled, James Inman, the present claimant, was, on November 27, 1888, 
permitted by the local officers to file pre-emption declaratory statement 
for the land here in controversy, which filing he atter wards, on October 
31, 1889, transmuted to a homestead entry. | 

By the second section of the act of April 21, 1876, it is provided: 

_ That when at the time of such withdrawal as aforesaid valid pre-emption or home- 
_ stead claims existed upon any lands within the limits of any such grants which 
afterward were abandoned, and, under the decisions and rulings of the Land Depart- 
ment, were re-entered by pre-emption or homestead claimants who have complied 
with the laws governing pre-emption or homestead entries, and shall make the 
proper proofs required under sucb. laws, such entries shall be teamed valid, and 
patents shall issue therefor to the person entitled thereto. 

The facts heretofore recited bring the entry by Ininan clearly within — 
the provisions of the second section of said act. (See decision in case 
of Northern Pacific Railroad Company v. Symons, 22 L. D., 686.) 

_ Your office decision holding Inman’s entry for cancellation is there- 
fore reversed, and upon showing compliance with law his entry will be 
deemed valid and patent issue thereon under the. second section. of the 
4 act of =e 21, 1876. 7 
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RAILROAD GRANT—CONFLICTING GRANTS—ADJUSTMENT. 
NorRTHERN Paciric R. R. Co.* 


In the adjustment of the Northern Pacific grant between Thomson and Duluth said. 

~ . grant should be charged with all lands received by the Lake Superior and Mis- 
sissippi company between said points under the prior grant thereto, whether 
within the primary or indemnity limits of said grant. | 


Secretary Francis to the Commissioner of the General Land a Novem- 
(I. H. L.) ber 17, 1896. | (F. W..) 


With your office letter of October 7 , 1896, Was forwarded, with favor- 
able recommendation, clear list of icone made on behalf. of the 
Northern Pacific Railroad Company, covering 1,250.20 acres, within 
the St. Cloud land district, Minnesota. These lands are within the 
second indemnity belt, and were seJected on account of losses set forth 
in the list submitted, which upon inquiry at your office I learn are 
lands lost to the grant by reason of patents issued to the Lake Superior 
and. Mississippi River Railroad Company under the grant of May 5, 
1864 (13 Stat., 4). These lands are opposite the portion of the last 
meutioned coal between Thomson and Duluth, which road was used 
by the Northern Pacific Railroad under an agreement entered into with 
the Lake Superior and Mississippi River Railroad Company, which 
agreement has been held by this office to have been in effect.a confed- 
eration, consolidation or association of the latter company as contem- 
plated by the provisions of Sec. 3 of the act of J uly 2, 1864 (13 Stat., 

365), by which the grant to the Northern Pacific Railroad was made. 

In considering the question as.to the proper establishment of the 
terminal of the Northern Pacific grant at Duluth, it was held in depart- 
mental decision of October 29, 1896 (23 L. D., 428), that the Northern 
Pacific Railroad Company will not be entitled to indemnity for any 
lands received by the Lake Superior and Mississippi River Railroad 
Company opposite the portion of the road between Thomson aud 
Duluth. In referring to that pare of the act of J ha 2, 1864, supra, 
wherein it is provided 
that if said route shall be found upon the line of any other railroad route to aid in 
the construction of which lands have heretofore been granted by the United States, 
as far as the routes are upon the same general line, the amount of land heretofore. .. 
-. granted shall be deducted from the amount granted by this act, 
it was held that the intention of Congress evidently was to provide 
against making a double grant where two land grant railroads were 
found to.be upon the same general line, and this can only be arrived 
at by charging to the Northern Pacific all lands received by the com- — 
_ pany to which the first grant was made, opposite the portion of the 
lines which are similar, whether within the primary or indemnity limits - 
of that grant. 


* Not. reported in Vol. 23. 
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It is clear therefore that the basis as assigned in the list submitted 
for the approval of this Department is not a satisfactory basis, and 
the list is herewith returned mathout my approval: . 


RAILROAD SELECTIONS MINERAL LANDS. 
INSTRUCTIONS, 


Secretary Biiss to the Commissioner of the General Land Office April 
9, 1897. 


I am in receipt of your r letter oN of the 2nd instant, requestin: g an 
amendment of the last paragraph of the circular of wile 9, 1894 (19 
L. D., 21), providing for the examination of selections by railroad com- 
panies of lands i in mineral belts so as to read as follows: | 
- That all lists that have been: heretofore prepared in accordance with any aie 
regulations or instructions of the Secretary of the Interior, where such rules havé 
been complied with (such as furnishing affidavits showing the non-mineral character 
of the lands in accordance with the instructions of the Interior Department) and 
such mineral! affidavits furnished for each and ever y legal subdivision shall be excepted 
from the terms of the foregoing regulations. 


Said paragraph, as now in force, reads in lieu of the underscored 
words in the proposed amended paragraph above indicated, ‘for each 
subdivision of 40 acres.” | 

After reciting the history of the occasion that gave rise to the circu- 
lar of July 9, 1894, you stated as follows: 

To require the non-mineral affidavits to specify ‘ ‘each subdivision of forty acres” 
would disturb the established practice of this office, require new affidavits in State _ 
and railroad selections, and compel a new form of affidavit to be made in these cases. 

After an examination of the question it appears to me that the pro- 
posed amendment of said paragraph will operate as effectually to 
protect the government against the selection of mineral Jands by rail- 
roads and states under their grants as it now does in the present form. 

Said paragraph is therefore hereby amended so as to read as follows: 
- That all lists which have been heretofore prepared in accordance with the rules, 
regulations or instructions of the Secretary of the Interior, where such rules have ~ 
been complied with (such as furnishing affidavits showing the non-mineral char- 
acter of the lands in accordance with the instructions of the Interior Department) 


and such mineral affidavits furnished for each and every legal subdivision shall be 
sacened from the terms of the foregoing regulations. 


It is also hereby ordered that the form of the | non-mineral affidavit 
now in use in your office be amended as follows: After the following 
clause in the body of the affidavit “but with the object of securing 
said land for agricultural purposes”, you will insert the following: | 
“and the above and foregoing statements as to the character of said 
land a to each and every negave subdivision ureneon a 
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PRACTICE—NOTICE OF APPEAL—JURISDICTION. 
Van Dyke v. LEDRBASS. 


An appeal will not be entertained, if notice thereof is not served on the opposite: 
party within the time allowed for filing the same, 


Secretar ‘y Bliss to the Commissioner of the General Land Ofice, April 
(WVeD) 19, 1897. — (E. B., Jr.) 


In the case of Frank H. Van Dyke v. Albert Lehrbass, involving the | 
soe entry No. 6484 of the latter, made November 6, 1891, for 
the SW. 4 of section 8, T. 17 N., R. 3 E, , Wausan, Wisconsin, latid 
district, said Van Dyke has filed a anger to dismiss the appeal of — 
Lehrbass, on the ground that no copy of the appeal was served upon 
appellee within the time allowed for filing the same. | 
. It appears that on November 19, 1896, your office, on appeal by ie. 
bass, affirmed the decision of the local office, holding that Lehrbass. had 
failed to reside upon his homestead as required by law, and that his 
entry should therefore be canceled. On November 21, 1896, the local - 
office notified Lehrbass by mail of your office decision and of his right 
of appeal therefrom, enclosing a copy of the decision. This notice, it 
is alleged under oath by Van Dyke, and not denied by Lehrbass, the 
latter received on November 24th following. On February 8, 1897, the 
following notice was served on Van Dyke by Lehrbass: 


In the matter of the homestead entry of A. Lehrbass No. feet, to the SW. + of Sec. 
8, township 17'N., R. 3 E.— 


To Frank HH. VAN “DYKE, 
Contestant,— 
_ Take Notice, That on affidavits of which the following are copies, I have and do 
Hereby appeal from the decision of the Register & Receiver of the Land Office at 
Wausau, Wisconsin, denying said H. E., to the Secretary of the Interior at Wash- 
ington, D. C., for a reversal of said decision, and the allowance of my said H. EK. 
Ped 4th, 1897, 7 
(Signed). ALBERT LEHRBASS, 
Appellant. 


With this notice were what purport to be copies of affidavits of eight 
persons, including Lehrbass and his daughter, relative to Lehrbass* 
residence and improvements’on the land. A. duplicate of the above 
notice, to which were attached what appear to be the originals of the 


-. above copies of affidavits, sworn to before “Richard Smith, Ct. Com. 
Juneau Co. Wis.,” was filed in. your office on February 11, 1897. Said _ 


Smith is the attorney of record for Lehrbass. 

Under the rnle in Murphy v. Logan (19 L. D. , 478), allowing secant 
days within which to file appeal from a decision of your office when 
notice of the same is given through: the mails by the local office, the 
. time within which appeal from your office decision in this case might 

have been filed expired on January 30,1897. Notice of appeal was not, 
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_ therefore, given the appellee within the time required. by the rules of 
practice (Rules 87 and 93), which make it necessary that a copy of the 
notice of appeal and specification of errors shall be served on He oppo- 
site party within the time allowed for filing the same. 

It is unnecessary, in view of the foregoing, to discuss the inherent 
and obvious defects in the appeal itself. Notice of the appeal having © 
been given too late, the Department is without jurisdiction, under its 
rule, to entertain the same (Gregg v. Lakey, 16 L. D:, , 39), 

The motion is allowed, and the appeal dismissed. _ 


INDIAN LANDS—ALLOI'MENT RIGHTS—ADVERSE CLAIMS. 
PHILOMME SMITH ET AL. 


The burden of proof rests upon one who attacks an. approved allotment, dilerine a 

superior right to the land covered thereby. 

An allotment duly made and approved must be regarded as a judicial debemminutian 
that the allottee is entitled to an allotment in the reservation involved, and such 
question, so determined, must thereafter be held ves judicata. 

A: departmental determination that an applicant for the right of allotment is entitled: 
to recognition, so far as tribal relationship is concerned, removes such question © 
from further consideration in subsequent proceedings involving the assertion of 
said right. 

An allotment made and soroued ou the selection of the allotting agent, and with: 
out a formal selection on the part of the allottee, is not for such reason invalid. 

An adverse claim set up against an approved allotment by another applicant for the 

‘right of allotment and based on alleged prior selection and improvement of the 
tract in question, can not be recognized, in the absence of an affirmative show-~ 
ing of injustice done, amounting to a frand upon his a rights in the 
premises. 

The relinqnishment of an allotment is inoperative if not approved by the Depart- 
nent. 


Assistant Be lad General Van Devaney to the Secretary of the £ eon 
April 19, 1897, | (EM. BR.) 


I am in receipt, by reference from you, of the report of the Com. 
missioner of Indian Affairs, of date March 16, 1897, together with a 
request for an opinion “as to the rights of Philomme Smith eé al. and 
Mrs, Louisa Morrisette et al., to the allotments of lands claimed by 
them respectively on the Umatilia reservation.”. 

The record shows that on July 1, 1893, Assistant Attorney- snes 
Hall rendered an opinion in which ne held that these parties were not 
entitled to allotments in the Umatilla reservation; but, subsequently, 
the matter being before. him on review, he reversed his ane and 
decided that they were so entitled. - 

The matter having been referred to his successor, Assistant metorney: 
General Little, an opinion was rendered by him on August 6, 1896, in 
which the conclusion reached by Assistant Attorney- ‘Cencul Hall in 
his oe mentioned opinion; was Sanne and eae suggestion made that 
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inasmuch. as it appeared that the ray then before the Depar tment 
was ex parte in character, a hearing be had to determine the question 
as to whether these eosin were entitled to, have allotted to them 
the various tracts selected by them. Accordingly, a hearing was duly. 
had and the allottees hereinafter referred to were called upon to show 
cause why the allotments made to them should not be canceled and 
these petitioners awarded the land. 
_. In this connection, it appears that Philomme Smith claims the SE. 4 
of Sec. 20, T. 3 N., R. 34 E., Oregon. This tract has been allotted to 
Aoyntsemilkin: an ‘Taatans: and the allotment was approved by the 
Department April 12, 1893, and, by the appr oval. of the Department, 
leased for two years foi March 1, 1894, — : 
Charles Smith, a minor child. of Philomme Smith, claims the N BE. 4 | 
of the NE. tof See: 29, of said township and range. The NW. + of the 
NE. 4, same section, is claimed for Maggie Smith, minor child of Mrs. — 
Smith. The SE. 4 of the NE. + of the said section is claimed for Jen- 
nie Smith, minor child of Mrs. Smith. The SW. 4 of the NE. + of said 
section, is claimed for Lura Smith, minor child of Mrs. Smith, all of: 
~ which four forties were allotted 6 Martha Hebeart, a Walla Walla | 
Indian, and approved by the Department April 12, 1893. 

The NE. tof the NW. 4 of Sec. 29, of the same omens and range, 
_is.claimed for George Smith, minor child of Mrs. Smith. The SH. 4 of 
the NW. + of said section, is claimed for Soffa or Sophia Smith, a minor 
child.of Mrs. Smith. The W. $ of the NW. 4 of said section is claimed 
for James Smith, minor child of Mrs. Smith, which eighty, with the 
two above mentioned forties, were allotted to Margaret Bourner, a 
Walla Walla Indian, approved by the Department April 12, 1893, and, 
by its approval, were leased for two years. ommenenie on November 
1, 1894. 

The W.4 of the SE. 4 of Sec. 29, is s claimed for William Smith, minor 
child of Mrs. Smith. The NW.+ of the SH. 4 was allotted to Mary B. 
Guyott, a minor child of Mary Guyott, and the SW. 4 of the SE. 4 to 
Carrie Chalifoe, a minor child of Julia Ann Chalifoe. The portion 
| allotted to Mary B.Guyott was leased, with the approval of the Depart- 
ment, for three years from Marcel 1, 1894, 7 | 

Mrs. Louisa Morrisette, or Marcette, claimed the NE. x of section 14, 
T.3N., R.3 E., which tract was allotted to Charles MeWhirk and the 
allotment was Appice by the Department April 12,1893. | 
_ Mrs, Mary Pecar, daughter of Louisa Morrisette, and over eighteen 
years of age, claims the H. $ of the SE. 4 of Sec: 29, and the I. 4 of the 
NE. of Sec. 32, These tracts were allotted to Mary Guyott and 
nieeed by the Department April 12, 1893, and by its approv al have 
been leased for three years from March 1, 1894, 


August Meshee, or Misplay, a minor shuld of Mrs. Mary Pecar and .- 


grandson of Louisa Morrisette, claims the SW. 4 of the NE. 4 of See. 32, 
- and John Meshee or John Albert. Misplay claims the N W.4 of the NE. 1 
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of said section, both of which tracts were allotted. to Louis Chalifoe, - 
and approved by the Department on April 12, 1893. | 
It thus appears that there are eight contests in. this pneceeinie 
between as many, or more, parties, and involving different tracts of land. 
‘The hearing ordered by the Department in carrying out the sugges- 
tion of Assistant Attorney-General Little was had before the Indian 
agent at the Umatilla agency in Oregon, to which place and before 
- whom the various. parties were cited to appear. ae Bebroary 17, mee . 
in rendering his opinion, the Indian agent said: 
If settling on land before allotment in good faith, and by direction of the chief of 


the tribe, whose word seems to have been law at that time, and making valuable 
improvements on the same gives an Indian a right to that particular land, then the 


allotments to the different parties of the land so claimed, by reason of. priority of . | 


occupancy and improvement by Mrs. Philomme Smith ought to be canceled and 
Mrs. Smith and children allotted thereon, and Iso recommend. 

As to Mrs. Morrisette’s claim, I am uot so positive, and cannot, from the eriaenes, 
make a conclusion in the matter, and Recpechhtl’y, submit the same without Tecom~ | 
- Inendation. | | 
| In the letter of the Commissioner of Indian Affairs of date March 

_ 16, 1897, it is stated as a reason for making no finding of facts upon 
the various 1Ssues joined, that— , . 

AS the claims of Mrs. Smith and Mrs. Morrisette ct al. to the land involved, were 
passe.l upon by the Assistant Attorney-General for this Department in his said 
opinion dated August 6, 1896, concurred in by the Department, and in view of the 
—instrnetions contained in departmental letter of September 24 last, it is thought - 
proper fo submit the new evidence in these cases to the Department without com- | 
- ment or recommendation, to the end that the Department may reach such conclusions 
in the matter as nay be justified by the evidence submitted by the. allottees when 
considered in connection with the opinion of the Assistant Attorney- General and 
_. the evidence submitted before the’ same was rendered, by the petitioners. 


It is to be regretted that the Commissioner of Indian Affairs made — 
‘no findings of facts to assist in determining the vexed questions of fact 
presented by this voluminous record and its complicated issues, | 

It appears that the standing of the parties has been misunderstood, 
It is set out in the record that Smith and Morrisette e¢ al. are the 
claimants and the allottees are the contestants. This is an error and 
one of moment. The contestants are Smith and. Morrisette et al. and 
the allottees are the defendants. Upon the ‘attacking party rests the 
burden of proof. The fact that these allottees were called upon to show 
cause why their allotments should not be canceled in no wise affected. 
their status, It is the duty of these contestants to affirmatively show _ 
such a state of facts as will necessitate the cancelling of the allotments — 
already. made. It was not even incumbent upon the defendants to 
enter al appearance; had they not done so it would have been no less 
the duty of these contestants to present the requisite showing of 
superior rights. — 

Much testimony was autansed at the hearing for the purpose of 
showing that certain of the allottees were not entitled to allotments on - 
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this feservation. ‘The allotments have bean duly made and approved 
by the Department. The determination that those allotted were so 

. entitled was a judicial one, and the question thus raised became res 
~ judicata and will not now be entered into i in these proceedings. 

On the other hand, an attempt is made to show that Philomme Smith 
and Louisa Moricettc are not Indians entitled by reason of tribal rela-. 
tionship to allotments. In so far. as they.are concerned, this Depart- 
ment by approval of the opinion of Assistant Attorney-General Little, 
supra, has determined that question - in the affirmative and that issue is 
therefore concluded. | | 

Aside from this it is doubtful if the silognienis alr ato tore made could 
be attacked in the manner set ont in these proceedings. : 

The question for determination presented by this record is: age the | 

petitioners entitled to have the allotments made and approved, canceled 
by reason of superior equities existing in them? | | 

The act authorizing these allotments is that of ae 3, 1885 (28 | 
Stat., 340), and provides: 


That the President of the United States cause lands to be allotted to the confeder- 
ated bands of Cayuse, Walla Walla, and Umatilla Indians, residing upon the Uma- 
tilla reservation in the State of Oregon as follows, of agricultural lands: 

. To each head of a famil y, one hundred and sixty acres; to each single persoi over | 

the age of eighteen years, eighty acres; and to each orphan child being under eight- 
een years of age eighty acres; and to each child under eighteen years of age, not 
otherwise provided for, forty acres, 
_ Allotments to heads of families and to children under eighteen years of age belong. 
ing to families shall be made upon the selections made by the head of the family; 
alloineiite to ‘persons over eighteen years of age not classed as heads of families | 
shall be made upon the selections of such persons; and allotments to orphans shall 
be macle upon selections made by the agent in eneteee or other person duly authorized 
by the Department. ... . 

Before any allotments are made, a commission of three disinterested persons to be 
appointed by the President shall go upon said reservation and ascertain as near as 

may be the number of Indians who will remain on said reservation and who shall be 

entitled to take lands in severalty thereon... .. Said commission shall report to 
the Secretary of the Interior the number and classes of persons entitled to allot- 
ments, as near 48 they inay be able to. 


April 24, 1891, this Department baswured ‘ie: instruction ‘dss to 
| Messrs Bushee nin Eddy, allotting agents upon this reservation, found 
in letter books 215-216, contained in Vol, 108, page 307, of ine. Land 

Division of the office of Andis Affairs. 

- Some stress has been laid by the conrestasa upon the fact that no 
formal selections of their allotments were made by some of these allot- 
tees prior to the making thereof. Iam of opinion that there is uo invali- 

dating consequence by reason of allowing the allottin g agents to select, - 

and the approval of such selections when made. | 
In the case of Louisa Morrisette v. MeWhirk, involving NE. 4, See. 

14, T. 3 N., BR. 34, the evidence shows that in 1889 Charles MeWhirk, 

the defendant, selected this land and that subsequently i it was allotted 
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tohim. The land was first claimed by one Maria Bushman, who after-_ 
-. wards married Morrisette. She improved the land by building a fence 
and cultivation. Before her death she expressed the desire that this - 
~ allottee should have the land; thereupon, he came from Montana, where 
he resided, to this reservation and asserted claim to the land, which, 
as already set out, culminated in the allotment being duly made. It 
appears from the record that this plaintiff, Mrs. Louisa Morrisette, for- 
merly Mrs, Ceror, married Morrisette after the death of Maria Morrisette, 
and asserted claim to this land subsequently i in point of time to such 
assertion by the defendant. She did not in any way during her life. — 
‘time, as far as this record shows, make any een epee this 
land, and she never lived thereon. 

In the case of Philomme Smith ». Héyutsemilkin, ‘ieotdas the SE. 
4 of Sec. 20, the same township and range, it appears from the record 
| that at the time of the allotment to the defendant the land had been” 
selected by Mrs. Smith, and .that a barn had been built thereon, some 
fencing done, and a well dug, with probably some ploughing. There 
is absolutely no evidence offered by this contestant as to the value of . 
_ these improvements and there is nothing in the record from which it 
— can be judged. 

This Department has determined that these plaintiffs (Mrs. Morrisette 
and Mrs. Smith) are entitled to allotments. That action was in nowise 
a determination that they were entitled to allotments to these tracts; 
that question depends solely upon the special equities present in them 
arising from their actions upon, and in reference to, these several tracts. 

It is.a familiar rule of the Department that needs no citation of 
authority, that the establishment of a reservation prevents the acquire- 
ment of ludividual rights inbarmonious with tlie purposes of its forma- 
tion. 

The object to be attained by idling this reservation was to have a. 
general home for these Indians until the allotment in severalty. Under 
these circumstances, was it possible for one to acquire a personal prop: 
-erty right prior to the time of allotment by mere selection and slight 
improvements? It was the duty of the allotting agents in the first 
instance, to set apart the allotments. Until this was done, it may be 
said in general, that no rights could be acquired by an individual. By 
this it is not meant that the acts of these officials in making allotments 
could not be reviewed by the Commissiouer of Indian Affairs, or by 
_ this Department, but that in the absence of an affirmative showing of 

injustice done, amounting to a frand upon their equitable rights by rea- © 
son of the amount and extent of improvements placed thereon by some. 

one other than the allottee, the acts of allotment. should stand. 

~ Yo hold that rights could be acquired by selection and improvement 

in the face of adverse action by the allotting agents, would be, in effect, 

to say that the establishment of the reservation was without force and — 
effect in setting aside the land so withdrawn for the purposes in view, — 
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and would be to apply the ordinary doctrine of settlements as. appli- 
cable to the pre-emption and homestead law, which was | never — 
contemplated. | 

Applying these views to the ¢ causes at ear it is easy to see that Louisa 
Morrisette was not entitled to the allotments asked for. There are no 
equitable rights in her, so far as this record discloses, such as demand 
the cancellation of the allotment heretofore made. Her selection. of 
this land—even if that gave her any rights—was subsequent to that - 
of MeWhirk. Iam, therefore of opinion that the allotment should 
stand. | | 
A somewhat different case confronts us in the case of Smith v. Heyut-— 
-semilkin. As has been seen, that allotment was made after its selec- 
tion by Mrs. Smith and aiftor some improvements had been placed upon 
the land by her, yet the record fails absolutely to disclose the value of | 
' these improvements. It has-been already said that mere selection and. 
slight improvements would not suffice to defeat an allotment made in 
due form and which has received the approval of the Department.. 
~ The burden of proof rested with the contestant. Upon her the duty 
lay of affirmatively presenting a case that would demand the cancella- 
tion of the allotment. She has had her day in court, carrying with it 
the opportunity and oblig atiou of presenting her case fully, and in the 
entire absence of any showing as to the value of these impr ovements 
the allotment made must stand. - 

In the case of Charles Smith, Maggie Smith, Jennie Smith and Luria 
Smith v. Martha Hebeart, now Martha Botiter, involving the NE. 4 of 
Sec, 29, it appears that re to the allotment made the ‘defendant, 
these plaintiffs—minor children of Philomme Smith—had this land 
selected for them by Mrs. Smith, who, prior to the time of allotment, | 
had the house in which they lived, built thereon. Asin the case, supra, 
no evidence whatever is introduced as to the value of this house, or the 
other improvements in the way of fencing and cultivation. For the 
reasons above given, the allotment will stand. 

Tt appears in the case of George Smith, Soffa Smith and James 
Smith v. Margaret Bourner, involving the NW. 4 of Sec. 29, that the 
land was selected for them the plaintiffs, by Mrs. Smith whose minor 
children they are, prior to the allotment to the defendant. Aside from 
some fencing and cultivation no improvements have been placed on 
this land by the plaintiffs. A house was built by the defendant.. In 
- consideration of these facts it is apparent that the allotment should 
stand, 

In the contest of William Smith v. Mary B. Guyott ae Carrie Chal- 
ifoe, involving the W. 4 of the SE. 4 of Sec. 29, the plaintiff does not 
live upon this land. There is no ydeuee of the value of improve- 
ments upon the land, if any, and the allotment should stand. | 

- In the case of Mary Pecar v. Mary Guyott, now Mary McIntyre, 
involving the E, $ of the SE. 4, of Sec. 29 and the E.4 of the NE.jof  . 
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Sec. 32, the plaintiff is the daughter of Louisa Morrisette.. One Pross 
Pecar was living on the defendant’s land at the time of the allotment. 
The Pecars did not claim the land. They wanted to be paid for the 
house and fence. A law suit resulted aud the Pecars got the crop for 
one year in settlement for the improvements. : Mrs. Mclntyre went 
into possession. It would seem from this that no pects reason appears 
for disturbing the rights of the allottee. 

August Meshee or Misplay, and John Albert Misshies or Misplay VD. 
3 Louis Chalifoe involves the W. § of the NE. 4 of Sec. 32. The evidence 
shows that these contestants were aware, or their natural guardian 
was aware, that this land was claimed by the defendant at the time 
they first asserted right thereto. They can not, in consequence, set 
up an equitable claim to the land in view of the fact that it was subse- 
quently allotted to the defendant. | | : 

It appears from the evidence submitted. at the teagan that William, 
George and Soffa or Sophia Smith, and Louisa Morrisette are dead. 
The question arises, therefore, whether their heirs are entitled to have 
land allotted to them.. In the instructions issued to Messrs. Bushee 
and Eddy, allotting agents hereinbefore referred to, it was said (page 
3814) « all persons now living whose names appear on the census rolls of 
1887, are entitled to aad will be given allotments;” aud. further on © 
therein it is more fully and specifically stated (page 320): 
 Sinee the foregoing was prepared my attention has been called to a recent inspec- 
tion report at the Umatilla agency, by Inspector Gardner, in which he observes that 
a question which greatly concerns the Indians is ‘‘whether or not a person living at 
the time of making the agreement, and who has since died, is entitled through his or 
her heirs to receive an allotment of land.” The inspector states that he informed the — 
lndians that in his opinion deceased parties had no right and that allotments would 
only be given to those living at the time of making the allotments. Upon this sub- | 
ject I have to say that allotments will be made only to those who are living when | 
the allotments come to be made. The heirs of an Indian who was living at the date - 
_of the acceptance of the act of 1885 by the Indians and who has since died cannot 
have the allotments to which the deceased party would have been entitled had he 
| lived. | e 

hese instructions have been approved by the apartment and it may 
be that the heirs of those mentioned would not be entitled to have 
allotments made. On the other hand, the true test in such cases may 
hot depend upon the person in whose behalf the allotment is asked 
being.alive when the specific allotment: asked for is made. It may be 
sufficient if such person was alive when the allotment should have 
been made. It will be time enough to consider this question when it is 
presented by. the applications of the heirs-of these parties. 

_ There is contained in the record: the relinquishment of Charles Me- 
Whirk and Martha Bonifer. The former sets out that since the time of 
his “allotment of and to said lands (it) has been contested by Louise — 


‘Morrisette (Marcette) who claims a right to the same premises,” and in 


consequence recites ‘that it is my desire that the allotment made to me 
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of the north-east quarter of section fourteen (14) in township three (3) _ 

_ north of range thirty-four. (34) east of the Willamette meridian, be can- 

celed and vacated, ”on the express condition. that he be allotted 4 certain 
tract of land thereafter described. | 

The relinquishment of Martha Bonifer, emmy Hebeart, was spleo: 7 


- upon the express condition that she receive a particular tract of land. 


On December 15, 1896, subsequently to the relinquishment which bears 
date December 9, 1896, she made an affidavit to the effect that.said 
relinquishment Was the result of annoyances to which she had been 
—sabjected on account of adverse claims to the land allotted to her, and 
representations that she could get other land equally good, and she 
Pegue eee that said relinquishment. be disregarded. | 
No right of relinguishment exists in an Indian. It may be that such 
action, with the approval of the Department, might be taken, but in 
the absence of such approval the act of the Indian is valueless to clear 
the record of the allotment, or in any wise affect its validity.« Hx parte 
George Price (12 L. D., 162). No good reason appearing why the allot- 
ments made to these Indians should be canceled, no reason is seen for 
approving the relinguishments made. Aside from the general views — 
here expressed, it does not affirmatively appear from this record that 
the relinquishments—even if the Indians had the authority to make 
and execute them—have ever become effective or operative, because of 


- the fact that they were conditioned upon obtaining certain Jands. It | 


is not shown that this Department is in position to award them the 
land for which they applied. : 
- Approved, April 19, 1897. 
. ©. N. Buss, 
—  Seeretary. 


INDIAN LANDS—ALLOTMENT—ACT OF MARCH 2, 1889. 
J. H. Scrsson, | 


Under section 8, act of March 2, 1889, all ‘Indians receiving rations” ata reserva- 
tion, on the date of the President’s order directing allotments thereof, are entitled 
to recognition under said order. 


Assistant Attor ney- General Van Devanter to the Seer etary of the Titator. | 
. April I9I897. OW. O, PB) 


[am in receipt of the papers in the matter of the application of J. H. 
Scisson,; a mixed blood Sioux Indian, for allotments to his two minor 
children upon the Rosebud reservation, with a request from First 
Assistant Secretary Sims “for an opinion as to whether the children 
alluded to. in the within letter are entitled to allotments on the Rose- 
bud reservation.” : 


‘By the act of March 2, 1889 os Stat. 888), certain portions of the a 


great reservation of the Sioux Indians in Dakota were set apart as. 
reservations of the oes receiving rations at one ee agencies 
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within said “ great reservation,” and provision was made for the cession 
of the remainder of said reservation to the United States. It was pro- 
vided in said act (Section 8), that the President should, whenever in 
his opinion any of said reservations was advantageous for agricultural . 
‘or grazing purposes, and the Indians were sufficiently advanced in 
civilization, cause the lands of such reservation to be allotted, to the 
Indians located thereon. It was further provided (Section 13) that any 
Indian receiving and entitled to rations and annuities at either of the 
agencies named in said act, at the time the same should take effect, 


but residing upon any portion of said “ great reservation” not included 


in either of the separate reservations therein established, might at his. 
option have his allotment upon the land where he was thus residing. 
J. H. Scisson, a mixed -blood Sioux Indian drawing rations at the 
Rosebud agency, elected to take his allotment upon the ceded lands, 
and. the same was awarded to him. Afterwards he was married, and 
before the President’s order, dated June 22, 1893, directing the allot- 
ment of lands upon the Rosebud reservation, two children. were born 
to him. 
_ Section 8 of said act, so far as it is necessary to consider it in this 

case reads as follows: OS 

That the President is hereby authorized and required, whenever in his opinion 
any reservation of such Indians, or any part thereof, is advantageous for agricul- 
tural ot grazing purposes, and the progress in civilization of the “Indians receiving 
rations on either of said reservations shall be such as to encourage the belief that 
an allotment in severalty to such Indians, or any of them, would be for the best 
interest of said Indians, to cause said reservation, or so much thereof as is neces- 
sary, to be surveyed, or resurveyed, and to allot the lands in said reservation in 
severalty to the Indians located thereon as aforesaid. 


- The phrase—“ Indians located thereon as aforesaid”—does not of 

itself furnish a description of the. persons entitled to allotments, but 
refers to a class previously described. Nowhere in said act, however, 
before this, is the word “ located” used in describing the connection of 
the Indians with any reservation. ‘The various reservations are set 
apart for the Indians “receiving rations and annuities” at certain 
agencies, and in said section eight it is provided that allotments shall 
be made when the “Indians receiving rations” upon any specified 
reservation shall be deemed prepared therefor. Naturally the condi- 
tion of the persons entitled to take allotments would be taken as the 
best criterion for determining the time at which such allotments should 
be made, and therefore when the Jaw provides that the condition of 
‘Indians receiving rations upon any of said reservations” shall be the 
criterion for deciding as to when allotments shall be made on that 
reservation, it must be presumed that the persons thus described are 
the ones entitled to allotments. The only logical conclusion to be — 
drawn from the language used is that the phrase “Indians located 
thereon as aforesaid” refers to the preceding descriptive paar’ 
= Indians receiving rations” and i is defined thereby. 
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These sillanes were, at the date of the Bresideaes Bote directing 
allotments to be made on the Rosebud reservation, receiving rations 
there and, so far as the facts before me show, were entitled to allot- 
ments, unless it be that the fact that they were not actually residing 
within the boundaries of that reservation debars them from partici- 
 pating in the division of the lands therein. If the conclusion reached © 
herein as to the proper construction of the lavw be the correct one uhey 
are not thus barred, 

Tn my opinion, and I so maison you, these children ar e, so far as. the 
record before me shows, entitled to allotments upon the Rosebud 
reservation. — | 

Approved, April 19, 1897. 

' C, N. Buiss, 
Secretary. 


RAILROAD AND WAGON ROAD GRANTS—CONFLICTING LIMITS. 
EASTERN OREGON LAND COMPANY. 


Action will be suspended on all entries allowed for lands within the conflicting lim- 
its of the grants for The Dalles Military Wagon Road Co., and the Northern Pacific 
R. R. Co., pending a judicial determination of the status of said lands. 


Secretar y Bliss to the Commissioner of the General Land Office, April 
Oe) : 7 21, 1897, (BL W. ©.) 


With your office letter of March 19, 1897, was transmitted a petition, 
filed on behalf of the Eastern Oregon Land Company, successor to The 
Dalles Military Wagon Road Company, requesting that action be sus- 
pended upon all entries allowed for lands within the conflicting limits 
of the grants for The Dalles Military Wagon Road Company and the 
Northern Pacific Railroad Company. Upon this said pee your 
office makes no recommendation. 

The material facts governing the rights of The Dalles company in the 
premises are similar to those in the case of the conflict between the 
grants for the Northern Pacific Railroad Company and the Oregon and 
California Railroad Company, which were considered in departmental 
decision of pean 17, 1892 (14 L. D. , 187), in which it was held 
(syllabus): | a 

The grant of the odd aaunbered sections within the overlapping primary limits 
of the Northern Pacific, and Oregon and California roads, east of Portland, Ore- 
gon, was for the benefit of the former company under the act of July 2, 1864, and 


| _ the. forfeiture. thereof by the act of September 29, 1890, is to the. stent of the 


withdrawal.made under the sixth section of the act of 1864; and under said act of 
forfeiture no rights of the Oregon anc California road are recognized within said 
conflicting limits. 

‘Within the conflict last seieined to, a large aaautity of and had been 
patented on account of the Oregon and Corton Railroad grant, and 


DECISIONS RELATING TO THE PUBLIC LANDS. - 833 


suit: was instituted to restore the title of said tracts to the United 
States. | 

It appears that: upon an spplication filed on behalf. of the Onevon , 
and California Railroad Company, for the suspension of action under 
the decision of February 17, 1892 (supra), the local officers were directed 
by your office to withhold the lands within the primary limits from — 
entry, and such lands as had been selected within the indemnity limits ; 
which action was approved by this Department. . | 

The Eastern Oregon Land Company, successor to The Dalles Military 
Wagon Road Company through purchase, it appears from the petition,- 
instituted two suits against E. I. Messinger and John D. Wilcox, in the 
_ circuit court of the United States for the district of Oregon, to set aside 
patents which had been issued under the land laws to said parties for 
lands within the overlapping limits of the grants for the said The 
Dalles Wagon Road Company and the Northern Pacific Railroad Com- 
pany; that said court rendered a pro forma decree dismissing the bills, 
but upon appeal to the circuit court of appeals for the ninth circuit, the 
decr ees were reversed; said circuit court of appeals holding that the | 
lands in question belonged. to the Eastern Oregon Land Company and 
that they had been wrongfully opened to cen and wrong riy 
_ sold and patented by the United States. 

It is stated in the petition that it is the Sat eivtioil of ine deendants 
to appeal the said suits at once to =O supreme court of the United 
States. 

In view of the action taken upon the petition of the Orseot and 
California Railroad Company, and of the decision of the court-as to — 
_ the rights of the petitioners, I have determined to grant their request, 
and: have to. direct that you give proper dir ections to the local officers 
to carry into effect the suspension, and that all action upon entries 
heretofore allowed be suspended to await the result of the decision of 
the supreme cour in the case referred to. 


ACCOUNTS- ADJUSTMENT OF DEPUTY SURVEYOR’S CLAIM. 
JAMES H. MARTINEAU. 


The adjustment of deputy surveyors’ accounts is made upon the intrinsic evidence 
furnished by the field notes of survey, sworn to and returned by ane n ep My 
and not upon independent supplemeutal statements. . 


| Secretary Bliss to the Comptr oller nor the TYeasury, April 21, 1897. 
— (W.V.D.) | AWOMB.) 


This Department is. in receipt of your office letter of February 20, 
1897, wherein you state that there is pending in your Office an “appeal — 
from the settlement by the Auditor for the Interior Department of the 
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supplemental account of J anes i. Martinean, U.S. deputy surveyor 
for Arizona under contract No. 30, dated June 21, 1893.” | 
_ The question involved, as appears from your said office letter, is 
whether or not should be paid to Martineau the sum of $71.72 claimed 
by him as compensation for the resurvey of the exterior township line 
in T.4 N., R. 1 E., and for the partial survey and resurvey of the 
exterior township line in T. 3 N.,.R. 3 E., Territory of Arizona. | 

In your above referred to letter you say: | | 
. As the lines originally rejected were not shown in the deputy’s field notes, their | 
‘subsequent acceptance must have been based on independcut supplemental evidence. _ 
The action of the Commissioner seems therefore to have been: in conflict with the 
‘decision of your office in the account of Pearson (221. D., 471). I am aware that 
this decision was subsequently reviewed and some what modified, but do not under- 
stand that the point now under consideration was ouecanene: nor have I been 
pointed to any subsequent decision of your office overruling that in the Pearson | 
case... . , before acting upon Mr. Martineau’s appeal I have deemed it proper to 
bring the case to your attention; thinking that the action of the General Land Office 
in allowing Mr. Martineau’s supplemental account may have been inadvertently. 
taken, and, if not, to request that the information upon the lines originally rejected 
were subsequently allowed be given me, and also to be informed whether the policy 
of your Department in the matter now under consideration. has been changed since 
_ the Pearson case was decided. . = 

‘The items for which the stated compensation is claimed, are. as fol- 
lows: resurvey of 6 mls. .02 chs. 16 Iks. of township exterior line in 
T.4 N.,R.1 E., and survey and resurvey of 3° iis. 41 chs. 52 se of 

township exterior line in T.3 N., R. 3 E. | 
ot appears from reports contained in letters of the chief of division 
of public surveys and the Acting Commissioner of the General Land 
Office, dated May 9, 1896, and March 9, 1897, respectively, herewith 
franamitted, that the socoe tans by the (Jeneral Land Office of the 
above described lines, and allowance of compensation claimed there- 
for, as stated in referred to supplemental account for surveys made in 
pursuance of supplemental special instructions issued under contract 
No. 30, were not based upon independent and supplemental evidence, 
but were, as a matter of fact, based upon the intrinsic evidence fur- 
_nished by the field notes now on file in the General Land Office. How 
it happened that the designated lines were not originally accepted by 
the General Land Office, and payment allowed therefor, is fully 
explained in letters and reports above referred to, it appearing that 
the failure to take such action was caused by a misunderstanding 
_ between the division of public surveys and the division of accounts of 
the General Land Office. Upon the showing made it appears that 
deputy Martineau is entitled, under the rule laid down in depart- 
mental decision of April 24, 1896, i in the case of ex parte George W. 
Pearson (22 L. D., 471), to the compensation claimed. 
— Referring to said departmental decision of April 24, 1896, and reply- 
ing to your inquiry as to whether this Department has changed its 
policy and ruling, as enunciated in said decision, with regard to the 
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adjustment of deputy surveyors’ accounts upon the intrinsic evidence: 
furnished by the field notes sworn to and returned by such deputies, — 
and. not upon independent supplemental statements—forming no part 
of the field notes—where the original field notes are defective and fail 
to conform to special instr uetions, which said instructions, by the act of 
October 1, 1890 (26 Stat., 650), are made and accepted as a part of every 
surveying contract, I will state that the ruling in said departmental 
decision of April 4, 1896, in the cited case has not been revoked, but — 
is still adhered to. 

‘The particular point: or question to which you invite atteution and 
' which was considered somewhat at length and passed upon in said © 
 departinental decision of April 24, 1896, was not discussed or specifi- 
cally ruled upon in the reviewing decision of October 3, 1896, hence 
the decision of the former date upon said question or point can not be 
considered aS naNane been pyerruce by that er the latter date. | 


PENWELL Vs CHRISTIAN. 


| - Motion for review of departmental decision of July 1, 1896, 23 L. D., 
10, and for rehearin g, denied by Secretary mI April 21, 1897. 


- ABANDONED MILITARY RESERV ATION—ENTRY. APPRAISAL—FINAL - 
PROOF. | 


GEORGE H. Dox. 


~ . Final proof can not be submitted on a homestead entry made under the act of August 
23, 1894, of lands within an abandoned military Penetvanou: pron to the appraisal 
of the reservation. | 

Secretary Bliss to the Commissioner a the . General Land Sie April 

(W. V.D.,) © _—_ a1, 1897. | _ (i. B., JR.) 


This is. an appeal by George H. Doe from your ‘office decision of 
November 23, 1895, affirming the rejection by the local officers of his 
application, filed. June 6, 1895, to be allowed to offer final proof in the 
matter of his noinestead: entry No, 2404, made June 6, 1895, under the 
act of August 23, 1894 (28 Stat., 491), alleging settlement Mar ch 1, 1876, 
for the N. 4 of the NW. 4+ and the N.4 of the NE. 4 of Sec. 31, T. 13 5. 
R. 15 E., in the abandoned Fort Lowell military reservation, Tueson, | 
Ari pari land distr ict. The ground of rejection of said application by 
the local office was that the lands in said reservation had ‘nob been 
appraised. 

It is admitted by appellant that the lands in said coheeatian had 
not been appraised when he asked to be allowed to offer final proof, 
and the only question is, whether he should be allowed to offer such 


proof prior to an appraisement. 
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Andee the said act, persons making homestead entry of such lands | 
as are covered thereby are required to pay— = : 
not leas than the value heretofore or hereafter determined by appraisement, nor less 
than the price of the land at the time of the entry, and such payment may, at the 
option of the purchaser, be made in five equal installments, at times and at rates of 
interest to be fixed by the Secretary of the Interior. (Act of August 23, 1894, supra.) 
In pursuance of this provision of the act, Mr. Secretary Smith 
directed, February 18, 1895, that, in disposing of the lands in the ; 
abandoned Fort Bridger military reservation— 
the homesteader be given the option in making payment npon bis snue eas 
lands, of making his payments in five equal annual payments to date from the time 
of the acceptance of his final proof tendered on his entry, and that the rate of inter- 


est upon deferred pay ments be charged at the rate of 4 per cent per annum (20 
L. D., 118). 7 


Under these. instructions the first payment becomes due one year 
after acceptance of final proof. As both said reservations are subject 
to disposal under said act, your office very properly, in the absence of 
any other specific regulation for the disposal of the former reservation 
lands, applied to them the rule of February 18, 1895 (supra). As they 
‘had not been appraised when Doe applied to be allowed to submit 
final proof, his application was properly denied. The action. of your 
office in the premises is accordingly affirmed. 

On July 29, 1896, your office submitted the report of the appraise- 
ment under the act of July 5, 1884 (23 Stat., 103), of the lands in the 
Fort Lowell reservation, and also of the government buildings on the 
reservation. The appraisement of these lands, embracing an estimated 
area of 51,631.36 acres, ranging in value from ten cents to fifteen dollars 
per acre, was, on August 18, 1896, approved by the Department in the 
following languagé: | 

The appraisal of the lands to be ee of, so far as it relates to the tracts 
valued at and above the minimum price, is accepted, and the price of the tracts. 
valued below the minimum price is fixed at $1.25 per acre. 

At the same time, ‘instructions to the local officers at Tucson for the. 
disposal of these lands, submitted by your office, following the instruc- 
tions. of the Department dated April 9, 1895 (20 L. D., 303), for the 
disposal of the lands in the Fort Rice ail Fort Bridger abandoned 
military reservations, were approved. 

_It thus appears that the objection to the submission of final proof Sy 
Mr. Doe, upon his homestead entry, which was the occasion of his 
appeal, no longer exists. He may therefore proceed to offer final proof, 
subject, of course, to any valid objections thereto that may exist. 


DECISIONS RELATING TO THE PUBLIC LANDS. —- 837 


HOMESTEAD ENTRY—ALIENATION. 
SwAzE v. SUPRENANT. 


The execution of a deed to a half interest in the land covered by a homestead entry, 
prior to the submission of final proof, defeats the right to patent, though it may 
appear that the entrvman had lived on the land for five years prior to alienation, 
and that the grantee under the deed is asserting no claim thereunder. 


Secretary Bliss to the Commissioner of the General Land Office, April or. 
- (W. V. D:) 8, 1897. (Q. J. W.) 


April 27, 1887, Alexander Suprenant made homestead entry, No. 
3428, for H. 4 of NE. 4 of Sec. 21 and W. $0f NW. 4 of Sec. 22, T.2 N., 
Rh. 7 W, , Helena, Montana, alleging settlement in 1884, 

The ent y was canceled as to the E.4 of NE.4 of Sec. a1, 2.2 N., 
R. 7 W., by your office letter ““G” of January 15, 1390, for conflict with 
pre emption cash entry, No. 3391, by Frederick L. St. Onge. By your 
office letter “‘C”, of date July 20, 1894, Suprenant’s entry, then com- 
prising the W.4 of NW.4 of Sec. 22, T.2 N., R.7 W., was canceled 
because of failure to submit final proof within the statutory period, but 
said entry was reinstated by office letter “C” of September 21; 1894, 
and the entryman given sixty days within which to submit nis final 
proof, 

On October 26, 1894, he gave proper notice of his intention to make 
final proof on the: 8th of December following, before the clerk of the 
district court of Silver Bow county, MOR in which said land is 
situated, 

On the day indicated he aapencel with his counsel and witnesses 
and submitted his final proof. | 

It does not appear that any affidavit of contest was filed, but Joseph 
Swaze appeared before the officer, with his attorney and ibnesses: and 
after the final proof blanks were filled, both parties submitted addi- 
tional evidence. From this evidence it appeared, inter alia, that, the 
entryman had joined with Swaze, the protestant, and others, on Gers. 
ber 8, 1890, in a location of the Jersey Blue placer claim, which includes 
the land covered by the homestead entry. It further shows that on — 
May 15, 1889, Suprenant executed.a mortgage to John EH. Loyd upon — 

the NW. 4 of Sec. 22, T. 2 N., R. 7 W., to secure the payment of a 

pier ees note, and further that ou March 11,1889, he executed a | 
deed in the nature of a quitclaim to one Jean Baptiste Guay for a half 
interest in and to a ranch containing one hundred and sixty acres, 
_ known as the sheep ranch situated at the fork of Blacktail creek with 
Little Blacktail creek, including the land covered by the entry. 

On March 17, 1895, the local officers rendered a joint decision recom- 
mending the ae nee of the final proof, and that the protest be 
dismissed. 

From this decision Swaze appealed to your office. 
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On pean 1, 1896, your office considered the case and held the 
homestead entry for cancellation on the ground that the entryman had, 
before making final proof, parted with a half interest in ie land cov- 
ered by it, by deed of alienation. 

From this decision Suprenant has appealed to the Danae abt 

It is somewhat difficult fo determine from the record how Swaze’™ 
obtained standing as a party to the case, but it appears from a stipu- 
lation signed by the attorneys, representing the parties, that Swaze 

was claiming the land as a mineral locator and was thereby eutitled to. 

be heard. As his right to offer testimony was not questioved, butis — 
conceded by the stipulation, he will be treated as having the standing — 
of a protestant against the anal DEON: ‘The hearing involved three — 
questions: 

First, the character of the isn whether caignltise or mineral. 
Second, the prima facie yrtcd of the final proof offered by the 
entryman. Third, the good faith of the entryman. — 

It was properly found both by the local officers and your office, that 
the land was agricultural and not mineral. It is not seriously disputed 
that the formal final proof offered shows prima facie a compliance with 
the requirements of the law upon the part of the entrymau. If the — 
final proof is to be rejected it must be on the ground of the bad faith 
of the entryman. This, it is alleged, must be imputed to him on 
avcount of two transactions which it is charged are incompatible with 
- good faith. These transactions are the execntion of a mortgage on the 
land covered by his homestead and the execution of a deed to a half- 
interest in it, before offering his final proof. The transaction in refer- 
euce to the mortgage seems to have been regarded by your office as | 
insufficient to show bad faith, in the light of the explanations given by 
him in his testimony and by the mortgagee iu his testimony. It is not 
deemed necessary to consider the grounds of the conclusion reached in 
- reference to this matter, or to consider it separately from the other 
acts of the entryman TeauhiGe his good faith. The record affords 
abundant evidence that the entryman is uneducated and easily misled, 
and that he understands but imperfectly the transactions about hen - 
he testifies. | | 

Jn passing upon any question as to his Son faith, his ignorance of . 
the law; his surroundings and liability to be imposed upon, may be con- | 


sidered, bat he must be credited with capacity to understand the plain — | 


— duties required by law of all homestead -entrymen, or he would be 
deemed incapable of making a valid entry. He must be presumed to | 
have kuown that it was unlawful to sell and convey an interest in the | 
land covered by his homestead entry before he had earned the title by 
compliance with the homestead laws. It is true that he disputes the 
correctness of the deed and insists that it was to be for an interest only ~ 
in the improvements. The terms of the deed (a copy of which is 
appended to the record) are so plain and explicit that the theory of the 
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defendant can get no support from the construction. of the instrument. 
It purports to be an absolute deed to ‘a half interest in the land it 
describes as well as in the improvements and appurtenances. No wit- 
ness 1s called to impeach its correctness, except the defendant himself, 
and his statements are too vague and uncertain to authorize the deed 
to be disregarded. It is insisted in the argument filed that the entry- 
man had in fact earned his title before the deed to Guay was executed, 
by five years of residence upon the land prior thereto. If this was con- 
ceded he would still not be authorized to sell and convey his homestead 
before offering final proof. It is insisted that Guay has abandoned any 
claim he may have had by virtue of the deed, and has left the entryman | 
in sole possession, but this does not mend the broken lav. 

I see no escape from the conclusion that the entry has been forieited, 
and your otlice decision is accordingly affirmed. : 


PRACTICE-NOTICE OF APPEAL—RAILROAD GRANT —ADJUSTMENT. 
STAPLES br AL. v. St. PAUL AND NoRITERN PACIFIC R. R. Co. 


Notice of an appeal served upon the land commissioner and agent of a railroad com- 
pany is a proper and legal service on such company. 
The grants to the St. Pan! and Northern Pacific R. R. Co., and the Northern Pacific 
RR. R. Co., were made by different acts of Congress, ani are entirely separate 
and distinct, and the lease of its road and franchises by the former company to 
the latter, will not justify the Department in holding that rights granted to 
the company first named can onl y be exercised by its lessee. | 


Secretary Bliss to the Commissioner of the General Land Office, April 


-- (W.V.D.) | 22,1897, (BM, RB.) 


This case involves certain lands lying in sections 19 and 21,7, 132 N., 
R. 31 W., St. Cloud land district, Minnesota. 

The second shows that by ier dated March 21, and 22, 1894, the 
local officers transmitted to your office the appeals of Staples at bs 
from their action of January 9, and 25, 1894, rejecting the application 
of Willis L. Staples to enter, under the homestead law, the N.4 of the 
Nii. £ and lots 1 and 2, Sec. 19, LT. 132 N., R. 31, W.; the NE. 4 of See. 
21, ae (132 N., BR. bl W., by Elizabeth Bowinan ; ald the S. 4 of the 
NE. : 4 and the NE. 4 of the Si. 4 and lot 6 , SEC. 19, T. 132 N., BR. 31 W., 
by Gt ust Jolinson. 

On October 5, 1894, your office distision was rendered in favor of 
these aan. together with Julia A. Warriner and Gust Bydberg. 

These lands are within the twenty mile primary limits of the grant to 
aid in the construction of the Northern Pacific Railroad under the act 
of July 2, 1864 (13 Stat., 365), as shown by its map of definite location — 
filed November 21, 1871, but were not included within the limits of the | 
grant as shown by the maps of general route, which took ‘effect on 
August 13, and October 12, 1870. They are likewise within the fifteen — 
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miles indemnity limits of the grant to aid in the construction of the 
Brainerd Branch of the St.Paul and Pacific, now the St. Paul and 
Northern Pacific Railroad Company, under the act of March 3, 1857 
(11 Stat. , 195), as shown by the ne of definite on filed M rel 28, 
1858, | 

‘The latter company selected this land as indemnity on December 31, 
1877, by its list No. 2. 

Your office decision of October Dy 1804 (supra), held that these lands 


| were excepted from the grant to the Nor thern Pacific Railroad Com- 


pany at the date of the definite location on November 21, 1871, by 
reason of the withdrawal then existing in behalf of the St. Paul and 
Pacific Railroad Company, and held that the selection by that company 
of December 31, LSTy, was SUPE by the selection of December 4, 
1889. 

The selection of 1877 did not coutain a speeinestion of lossés as a 
basis for the selection, because there was norequirement for the specifica- 
tion of. losses until the circular of November 7, 1879. (Clancy et al. v. 
Hastings and Dakota Railway Company, 17 L, D., 592.) | 

The supplemental list of December 4, 1889, pontained a specification 
of losses, but as it contained less Jands than the list of 1877 (due to 
. the fact that certain of the selections of 1877 had in the meantime 
been canceled), your said office decision held that this variance amounted 
to an abandonment of the selection of 1877; further, that the selection 
of 1889 was not effective to reserve the lands, in view of the revocation 
of the withdrawal of May 22, 1891, because it did not comply with | 
existing regulation in stating the losses tract for tract with the selected 
land, and accordingly reversed the action ‘of the local officers and 
directed that the application of the parties be allowed. | 
- On January 31, 1895, a motion for review having been filed by the 
‘St. Paul and Northern Pacific Railroad Company, your office decision 
was rendered, in which was reversed, in part, the decision of October 

6, 1894; it being found that your office had inadvertently overlooked ° 


the fact that the company had, on February 12, 1892, perfected its — 


selection by the filing of a re- arranged list containing a proper desig- 
nation of losses arranged tract for tract as required by the regulations 
of this Department, and accordingly overruled so much of said former 
decision as rejected said list, and in consequence thereof rejected the 
- homestead applications of lies appellants, but declar ed final so much 
_ of said former decision as held that these lands were excepted from the 
- grant to the Northern Pacific Railroad Company, no motion for review 
or appeal as to said portion of said decision having been made, and ~ 
held that said holding had become final. | 
Subsequently, to wit, on November 4, 1895, a motion for review of - 
said Jast above named decision having basi aus. by attorney for the 
homestead applicants, yours office decision sae: to nbs a gceision upon 
review. , 
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The contention in said last motion for reconsider ation of your. action, | 
was upon the ground that the St. Paul and N orthern Pacific Railroad 
Company had been to all intents and purposes merged into and become 
a part of the N orthern Pavific Railroad Company. under a lease exe- 
cuted by the first named company to the Northern Pacific on or about | 
June 1, 1883, of its line and franchises, for a term of 999 years; that 
- said lease was to all intents and- purposes a complete sale of the said 
St. Paul and Northern Pacific Company to the said Northern Pacific 
Company; that the St. Paul and Northern Pacific Company had aban- 
doned any attempt or pretence at separate. organization of its land 
grant, aud the same was now attended, to, and a part of, the gr ant to 
- the Northern Pacific Railroad Company; ; and that the Nor thern Pacific 
Company claims to control the graut to the St. Paul and Northern 
_ Pacific Company, but as in this case the rights of the Northern Pacific | 
Company having been passed upon adverse to said company, and it 
not setting up any claim to this land under the grant to the Northern ~ 
-Pacitic Railroad Company, the lands now involved are free fr om aby © 
claim by either company. 

There is contained in the record a motion to dismiss the appeal of the 
- appellants herein, on the eround that it was not served upon F. Me 

Dudley, the attorney of record in this case for the St. Paul and Pacific 
- Railroad Company, but was ser — upon one W. H. Phipps of Ot Paul, — 
plese | | 

It appears that the party served is the Land Commissioner and Land 
one of the Northern Pacific Railroad Company and the St. Paul aiid 
Northern Pacific Railroad Company. 

In the case of Northern Pacific Railroad Company v. Walters: ez al. 
(23 L, D., 331), it was held, inter alia (syllabus): “Notice of an appeal 
served upon a duly recognized agent of a railroad company is a proper 
and sufficient service.” See also the case of Boyle v. Northern Pacific 
Railroad Company (22 L. D., 184), wherein it was held (syllabus) : 
“Notice of an appeal duly ser wea on a general land agent of a railroad | 
company is sufficient service on said company.” | 
~ The position of counsel is therefore not well taken, and the appeal is 
_ properly before the Department. 


The ground of review of your decision of J aluary 31, 1895, urged by: - 


counsel for the homestead claimants, appears to be Gneonnd: The 
grants to the two roads were made as separate grants, under different 
acts of Congress, having individual and distinct limits, and the fact 
that one of these companies leased its road and franchises to the other 
does not appear to be sufficient to hold that rights granted by the act | 
- to aid in the construction of the St. Paul and Northern Pacific Railroad: 
can only be exercised by the Northern Pacific Railroad Company. 

After an examination of the case, I concur with your office that this. 
land is not subject to homestead entry, and the decision appealed from 
is accordingly affirmed. 7 
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HOMESTEAD ENTRY—SETTLEMENT RIGHT—CANCELLATION. 
GOURLEY «. COUNTRY¥MAN (ON REVIEW). __ 


The cancellation of a homestead eutry as to part of the land covered thereby, on. 


. account of an ailverse claim, will not prevent the entryman from subsequently _ 


asserting his right as a settler to the entire tract covered by his original entry, 
as against a vhire party. | 


Seeretary Bliss to the ‘Commissioner af the Gener al Land Offiee, April 
(W.V.D.) 22, 1897, (Co W, P.) 


On March 3, 1897, your office transmitted, on the ae t of George W. 
Countryman, a motion for review of the decision of the Department, 
rendered on January 18, 1897, in the case of William Gourley against 
the said Countryman (24 L. D. , 49). 

~The land involved is the N. 3 of the NE 4 of See. 28, T. 11 N, RS 
W., Oklahoma land district; Oklahoma Tear cory: | 7 
| With the exception of the second and fifth grounds, the errors 
assigned relate entirely to matters of Jaw and fact which were fully 
considered by the Department when the cise was decided. No new 
question of law or fact is presented for consideration by them, And 
‘ho reason is shown for a departure from the: rule that in such cases 
motions for review must be denied. (Shields 1. McDonald, 18 L..D., 478.) 

The second and fifth grounds are: 2. In not holding that Gourley had 
exhausted his homestead rights by his entry for the 8. 4 of the NE. 4 of 
Sec. 28, ete.; 5 5. In not holding that Gourley being a resident on the 8.3 
of the NE. 4 -, and his homestead entry being embraced in that tract only, 
‘his aetmcat was only co-extensive with the boundaries of the land 
embraced im his entry, and gave him no rightto the land. _ 

lt is the general rule in the administration of the homestead laws, | 
that if a party of his own volition enters a less quantity of land than 
he is entitled to, his election to take such less quantity is to be consid- 
ered as a waiver of his claim for a larger quantity (General Circular, 
October 30, 1896, p. 33). And the question in this case is, whether or 
not Gourley has elected to take only eighty acres and thus waived. his 
claim to a larger quantity, within the meaning of the aboverule. I 
think he has not. When he made his original entry he intended to take 
the maximum to which he was entitled. The cancellation of that entry 
as to the eighty acres cannot under the circumstances of this case be | 
considered as a waiver on bis. part of lis right, under the homestead 
laws, to the full quantity of one hundred and sixty. acres, or as an 
exhaustion of his homestead right. 

The fifth ground is not tenable for the reason that Gontley' $ or ‘ginal 
homestead entry covered the entire one hundred and Sixty acres—a 
technical quarter section. | 

The motion, not showing pr oper pends’ for review, is denied. 
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| HOMESTEAD—RESIDENCE-—SECTION 5, ACT OF MARCH 38, 1891. 
CLARK 2. MANSFIELD. | 


An applicant for the right of homestead entry who has sontannusie resided on the 
‘land embraced within his application for a period of five years, and applied. to | 
enter during said period, is not thereafter required to maintain residence as a 
prerequisite to patent. 

The probibitory provision in section 2289 R. 8. +) 2S amended by seotlon 5, act of © 
March 3, 1891, that ‘‘no person who is the proprietor of more than one hundred 


and sixty acres of Jand in any State or Territory shall acquire any right under ~ : 


the homestead law,” is no bar to the allowance of an entry based upon an appli- — 
cation made priorto the passage of said amendatory act, and cule in com- 
pliance with the laws and regulations then in force. © 

No settlement right is acquired by trespass upon the lawful possession of another. 


| Secretary Bliss to the Commiéssioner of the General Land Office, April . 
(W. V. D.) a4 82, 1897. : | aCE L.) 


This case involves the SE. 4 of section ‘ 21, T.16 N., R. 44 B. , Walla 
Walla land district, Washington, containing’ one hundr ed. aaa sixty 
acres of land. This tract lies outside of the withdrawal on the original 
map of general route of the Northern Pacific Railroad Company, filed 
August 13, 1870; within the limits of the unauthorized withdrawal on - 
the amended map of general route filed February 21,1872; and within ~ 
_ the indemnity limits on the map of definite location filed October 4, 
1880. It was selected by the.company on March 20, 1884. | — 
— On February 24, 1883, William 8. Hurlbert presented: his application 
to make homestead entry of said tract, alleging settlement prior to- 
October 1, 1880, and continuous residence. The local officers rejected 
it, on the eronic that the tract was within the withdrawal which took 
effect on February. 21, 1872, for the benefit of the Northern Pacific | 
Railroad Company. Harlvert. appealed. Your office reversed the 


action of the local officers, and held the company’s selection of said 


tract for cancellation with a view to allowing Hurlbert’s application to 
- make entry. The railroad company appealed to the Department. On 
_ February 21, 1894, first, and afterwards on October 14, 1895, this 
Department affirmed the decisions of your office; and on Febr uary 8, 
1896, the company’s selection of said tract (made March 20, 1884) was 
éanveled, and Hurlbert was awarded the right to make homestead 
entry of said land, and the case was closed. _ | 

Pending said proceedings to wit: ou ee 15, 1887, Secretary 
Lamar directed 7 a  y 
that all lands withdrawn and held for fdas plirposes under the grant to ‘the 
Northern Pacific Railroad Company be restored to the public domain aud opened to 
settlement under the general lane: laws, except such lands as may be covered by 
approved selections. 


He further directed that: 


As to all lands covered by unapproved selections applications to make filings and 
entries thereon may be received, ‘noted and held subject to the ee, of the com- 
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pany, of which the claimant musé be distinctly informed aud memoranda thereof 
entered upon his papers. Whenever such application to file or enter is presented 
alleging: ipen prima facie showing that the land is, from any cause, not subject to 
the company’s right of selection, notice thereof will be given to the proper repre-— 
sentative of the company, which will be allowed thirty days after service, within 

which to present objections to the allowance of such filing or entry. 

Then followed further directions by the Secretary as to the node of | 
procedure in the case (see 6 L. D., 91-92-93). 

_ After the promulgation of said order, to wit on. October 27, 1887, | 
Girard Clark filed his application to make homestead entry of said 
tract, alleging settlement ou March 1, 1884, and. continuous residence: 
and cultivation thereafter; and that ine tract was not subject to selec- 
— tion. by the Northern Pacifie Railroad Company. because one. William | 
Hurlbert, a duly qualified homestead entryman, in the year 1878, (long. _ 
before the company made its selection), settled upon said tract and — 
continuously resided upon and cultivated the land until the day of 
Clark’s settlement thereon. Said application was filed, noted and held 
in the local office subject to the claim of the railroad company. Notice 
thereof was served upon the company. And on December 6, 1887, the 
company filed its protest against said application, on one of its printed 
forms, alleging that its map of definite location was filed on October 4, 
. 1880, and that it had selected said tract as indemnity on March 20, 

1884, The local officers did not then order a hearing, doubtless because 
of the case of Hurlbert v. the compaily then pending on appeal as 
above stated. 

In the errs on March 8, 1894, George T. Mansfield filed his 
application to make homestead ently of said tract, alleging settlement 
on March 4, 1894, and subsequent residence. Tie Faileond company 
Was notified of this application also, and on Apri 15, 1894, filed its 
usual protest against the same. 

On April 23, 1894, after the first decision of the Hewarweas in the 
Unribert case had been promulgated, the local officers ordered a hear- 
ing of the case of Girard Clark 7, The Northern Pacific Railroad Com- 
pany, upon the protest filed on December’ 6, 1887; and directed that 
the testimony be taken before William A. Inman, a notary public 
residing at Colfax, Washington. On May 11, 1894, George T. Mansfield 
filed his application to be allowed to intervene in said hearing, and to 
set up a superior right in himself to enter said tract of land. His 
application was allowed by the local officers. 

On May 28, 1894, all three of the parties appeared before the ee 
at Colfax, Clark and Mansfield in person with their attorneys, and the 
railroad company by its attorney. . The taking of testimony was com- | 
menced on May 28, and concluded on May 31, 1894. All parties were 
fully heard. 

On July 27, 1894, the local officers. found the facts as follows: 


1st. That the first sotélement was made on this land in December 1877 by one 
eo who eee thereafter abandoned it. - . 
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2nd. That in the spring of 1878, William Hovibert made seteletient on the land, 
which he followed with actual residence and cultivation and improvement of the | 
same until February 1884, at which time he sold his improvements ou the land to — 
Girard Clark, one of the parties hereto. 

8rd. That said Hurlbert claimed the land under the homestead law and Was nae: 
fied to make entry of the land thereunder.  _ | 

4th. That in the month of February 1884, Girard established eat residence oH 


: _ the land, which he maintained until about the 25th day of March 1889, duri ing which 


' time he fonced and broke the entire tract with the exception of about twenty acres 
fenced and broke by Hurlbert, his grantor.’ Clark also made other valuable improve- 
‘Inents on the land during this time in the way of buildings. _ 

5th. That about March 25, 1889, Clark moved from this land and established his’ 
residence on another farm some miles distant from the land in contest, where a 
- continued to reside up to March 6, 1894. , 

6th. That Clark has never abandoned said Jand or relinquished ie tight thereto; ; 
but has at all times held possession thereof; and has farmed, cultivated and er opped 
the same continuously up to the date of this hearing, 7 

7th. That on March 4, 1894, the land was in the quiet an jeareabls possession of 
Clark. Thatit was enclosed and had a erowing crop of wheat the amount of one — 
hundred and forty acres sown by Clark the fall before. — . 

8th. That at’ the time Mansfield entered new the land he had actual notice of - 
Clark’s right thereto. 


And thereupon the local officers recommended, that the selection of. 
this tract by the railroad company be canceled; that the application. 7 
of Mansfield be rejected ; and that Clark be allowed to make his home-. 
Stead entry. : 

The railroad company and Mansfield both maine to your office. 

Ou July 15, 1896, your office reversed the decision of the local officers _ 
solely upon the ground that Clark is now the proprietor of more than 
one hundred and sixty acres of land in the State of Washington, and is 

' therefore disqualified from making a homestead entry. After making 
— & recapitulation of the facts proved, subsvantially agreeing with the 
findings of the local: officers, your office in its decision proceeded as 
follows: — - oe | 7 

It is clearly shown by the testimony sabrattted at ie hearing in this case, that 
Girard Clark is the proprietor of more than one hundred and sixty acres of land in | 
the State of Washington, which, nnder section 2289 of the U.S. Revised Statutes, as 
amended by the fifth section of the act of March 3, 1891 (26 Statutes 1095), disquali- 
fies him from making a homesteadentry. | 

Therefore, your clecision is reversed, and the homestead. application of: Girard 
Clark is hereby held for rejection. Z ; 


Your office furtber decided that it was not— : 


Necessary to take any further actiou upon said selection (by the Northern Pacifie 
Railroad Company) to the extent of the tract involved in this case, as such selection |. 
_ as regards the Jand in question, was canceled by letter “F” of February 8, 1896, as 

the result of the case of said company against William S. Hurlbert, and’ which ° 
result is fully set forth in Ce decision ; the Tatlroad Slaim i this land has been 
eliniinated. 


You will advise Girard Clark oe this (lecision, and. allow him the usual time, 


siety days after notice, within which to apes to the Honorable ReCneeery of the 
Interior. ; 
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Should this decision become ‘inal George T. Mansfield will be permitted to make 
homestead entry for this land. You will advise him of this action. . 


From said decision Clark has. appealed to this Department. The 
railroad compavy has not appealed. The case is now a controversy 
‘between Girard Clark and George T. Mansfield, alone. 

The evidence shows the followivg facts: 

Clark. bought Hurlbert’s inprovemen ts « on February 4, 1884, tor $300 
in cash, and settled ou the tract the same day. Before tie 10th day of 
Febru uary he had completed the removal of his wife and: children and 
household goods and established his residence onthe tract. Heresided - 
there . continuously and exclusively until the 25th day of March 1889, 
a period of five years and forty-three days; during which time he got 
the whole quarter section under cultivation and securely fenced; and 
built new structures, made his improvements worth $1, 000, and taishd 
—erops worth from $2,000 to $3,080 per annum: “About the middle of 
February 1889, he bought from a Mr. Ladd a farm containing 268 acres, 
_ five miles distant from his home by the road. After that date he culti- 
_ vated and improved both farms, spending part of lis time with his 
family on each tract, In the spring during the plowing and seeding, in 

the summer during the harvesting, and in the fall of the year during 
the plowing aud seeding again, he’ einaiied with his family at his home 
place and boarded his hired men. After work was done he went. with his 
family to the Ladd farm, and worked there; avd generally remained 
there during the winter.. He continued to live in this manner—alter- 
nating. between. the two places—until March 6, 1894, w hen he went 
with his family to his homestead, and remained se continuously and 
exclusively until the time of the hearing. During the five years between 
1889 and 1894 he continued to enltivate and improve the home place, — 
kept up his fences, and made crops worth from $2,000 to $3,000, every 
vent except one, wie he fallowed the whole tract to let the land rest. 

Mansfield claims, (1) that Clark’s manner of life during the five years 
aforesaid was equivalent to a change of residence, to an abandonment 
of his homestead elaim, and to a restoration of the tract to the public 
domain as unoccupied land subject to entry by any qualified person; 
and (2) that by his (Mansfield’s) settlement on March 4, 1894, and his 
residence thereov for four days, until the date of filing his application, 
he acquired a better right than Clark’s. 

White it is true that residence under the honsstaae law must be continuous and 
personal, it is also trne that residence once established can be changed only when 
the act and intention of the settler unite to effect.such a change. (Secretary Lamar 
“in Anderson v. Anderson, 5 L. D., 6, and in Penrose’s ‘case, 5 L. D., 179. See also 
Patrick Manning’s case, 7 L. D., 144-5, and Alfred M. Smith’s case, 9 L. D., 146-148.) 

The whole evidence by a clear preponderance proves that Clark did 
not intend to change his residence; that he did not intend to abaudon 


his homestead on which he had resided for more than five years, and — 


which he had rendered very valuable by improvements and cultivation. 
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Mor ‘eover, after Clark had resided t upon his homestead for more than. 

_ five years, he was not required to reside there any longer. In the case 
of Lawrence »v. Phillips, 6 L. D., 140-143, this Bae ais after quot- 
ing section 2297 of the Revised Statutes said: - 


It seoms clear from this section that residence npon the fishestonds is not sdunined 
after the expiration of the five years, as a prerequisite of obtaining patent to the 
- land; nor does a change of residence after that period forfeit aright already acquired. — 


The railroad company’s selection being canceled, it is evident, in 
view of the law above quoted and the third section of the act of May | 
14, 1880 (21 Statutes 140), and the facts shown by the evidence, that _ 
Girard Clark is now entitled to make homestead entry of the tract of 
_land in contest, and to offer final proof immediately, uuless he be dis- 
- qualified as indicated i in your office decision. , 
By the 5th section of the act of March 3, 1891 (26 Statutes 1095), 

Congress after re-enacting the first five es of section 2289 of the 
Revised Statutes enacted a new law in the following words: 


But no person who is the proprietor of more than one hundred and sixty acres of 
land in any State or Territory shall acquire any right under the homestead law. 


When Clark on October 27, 1887, filed his application to make homie- 
stead entry, in strict compliance with the laws aud regwations then in 
force, he acquired homestead rights in the tract of land described, 
which were good against all the world, and were unquestioned except - 
by the Northern Pacific Railroad Company which then had pending an. 
application to make indemnity selection of said tract. Said selection 
was unlawful and invalid for three reasons.. (1) Because of Willian 8. 
Hurlbert’s settlement on the tract in the year 1878, prior to the filing 
of the map of definite location, and his continuous residence thereon: 
(2) Because said selection was made by the company while Hurlbert’s 
appeal involving the company’s right to that very tract of laud was _ 
pending before the Department: And (3) Becanse on March 20, 1884, 
when said:selection was made, Clark was and for forty-four days had 
been a bona fide settler and resident on the tract. According to law 

and the facts of the case, Clark was then and there, to wit: on October 
27, 1887, entitled to have his application allowed and to make his 
- homestead entry. But action upon his application was suspended by 
Secretary Lamar’s order above quoted, until the company’s claim. 
should be disposed of by this Department. This was not done until 
February 21, 1894, more than six years after the date of Clark’s appli- 
cation to make entry. Then Clark promptly secured a hearing, and a 
judgment of the local officers in his favor, Clark is not responsible for 
the delay. He has been euilty of no laches. He has diligently prose- 
‘cuted and insisted upon his rights, which must be determined and 
measured by the laws as they were on October 27, 1887, when he did 
all that he could do, or be required to do, to perfect the homestead — 
entry, which he lad initiated on February 4, 1884 by settlement and 
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continuous subsequent residence. The act of March 3, 1591, above 
quoted is not applicable in this case. Clark is now entitled to a 
decision recognizing and éstablishing his rights as they were at the 

time of the filing of his application to make eutry. (Ard v. Brandon 
— :156 U. 8. 537-543, Pfaff v, Williams, 4 L. D, 455-457, Williams 2. Clark, 
12 L. D. 173-175, Paeriok Kelly 11 L. D. 326-328, ‘Goodale v. piney 2 | 
L. D, 324-325, Rice v..Lenzshek 13 L. D. 154, E. 8. Newman 8 i. D, 
— 448-450 and McDonald v. Jaramilla 10 L. D. 276-278.) 

For the foregoing reasons this Department decides, that your office | 
erred in holding that Clark was disqualified from perfecting and mak- 
ing his homestead entry in this case, by reason of the fact that at the 
time of the hearing he was, and is now, the proprietor of more than 
one hundred and sixty acres of laud in the State of Washin gton. | 

The intervenor, George T. Manstield, has failed te show by the evi- 
dence a superior right or any right at ‘ail to make entry of said tract. 
According to his own personal testimony his pretended settlement was 
made under the following circumstances: | 

He first saw the land on March 2, 1894 (testimony D. 105), although 
he had been living at Colfax within six. miles of the tract for about 
three years, catrying on business as. bar-keeper and horse-trader 
(p, 115). On Sunday March 4, 1894, between nine and ten o’clock 
A. M., he made his alleged settlement (pp. 105 and 110). It was a | 
Stor ce day (p. 114). Snow covered the ground and hid the eTowlng 
crop (pp. 107 aud 110). With a team and wagon containing himself 


and one Charley Shroll, and a stove, a bedstead, bedding and some 


food, and a large tent, Mansfield drove across an adjoining field belong- 
ing to a Mr. French (p. 112), and drove either over or through Clark’s 
_ fence, to reach Clark’s land. On page 110 of the testimony, Mansfield 
relates it thus: “I-went through the fence. There was no fence visible. 
For 25 or 30 yards there was a large snow drift at the place.” On the 
evening of March 4, after he had got his foundation laid and his tent 
up, he went with his team to Riverside to fetch his wife and children. 
Returning with them he was refused permission .to pass through the 


gate, and was obliged to go around throngh Mr. Parvin’s place, and 


crawl through the wires of Clark’s fence, to. reach his tent. (Pp. 114 | 
and 115.) | 
Mansfield acquired no o rights’ ie reason of his unlawful trespass upon 


Clark’s homestead as shown by the testimony nee ». Fowler, — 


90 U. S., 513). | 

Your office decision of ae 13, 1806, is hereby rever sed... Mansfield’s 
application to make homestead es of said tract is- hereby rejected, 
and Clark’s application to make homestead entry of said tract, tiled 
October 27, 1887, er be allowed, if he be other wise qualified. 
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PRACTICE—MINING CLAIM—PROTEST—APPEAL. 
GLADYS A. MINING Co. v. GRoss.. 


On appeal fy ‘om the refusal of the local office to entertain a protest a -ainst a mineral 
application, the appellant is not required to serve the applicant with notice 
thereof, — 


Secretary Bliss to the Commissioner of the General Land Office, April 29, 
= CW. Ved.) - 1897. (Pv J. 0.) 


It appears that 8. E. Gross filed mineral application No. 1696 for the 
Milwaukee and other mining claims, in Pueblo, Colorado, land district, 
and, after the period of publication, there was a protest filed by the 
Gladys A. Mining Company, which was dismissed by the local officers. 
The company filed its appeal, and your office dismissed the same, for 
the reason that notice thereof was not served on the applicant; and 


also held that the Se were insufficient to warrant the ordering of — 
 @ hearing. 


| The protestant appealed, and a motion has been filed to disney 

the appeal, for the reason that notice thereof. was not served on the. 

applicant. 
_ In view of the fact that the protestant has, since taking its appeal, -_ 

filed a formal withdrawal of its protest against this entry, it would | 

hardly seem necessary to discuss any other feature of this case, but it 

- Inay. not be amiss to call your attention to the fact that it has been _ 
decided, in the case of Henry C. Evans (23 L. D., 412), that 


On appeal from the denial of an application to contest an entry, the appellant is 
not required to serve the entryman with notice thereof, 


Hence, the action of your office in dismissing the appeal because 


service thereof was not made on the appellee was erroneous. 


‘The decision of your office, however, that the char zes in the eee 
do not state a cause of action, is aitiemeld: 

Notwithstanding there has been filed a withdrawal of the protest, it 
is deemed advisable to pass upon the sufficiency of the protest, for the 
reason that the Gladys Company, in its withdrawal, seems to rely on 
the decision of Gowdy et al. v. Kismet, ete. (22 L. D., 624),. concerning 
the requirements of publication notice. But since the withdrawal was 
filed that decision has been modified (24 L. D., 191), That the protest- 
aut may not, therefore, have its case disposed of under a mistaken view 

of the requirements in regard to the contents of publication notices, 
_ the matter in controversy is disposed of on its merits. | 
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PRACTICE—NOTICE BY PUBLICATION —MOTION TO DISMISS. 
Popr v: Dory. 


Service of notice by publication is defsative; if a copy of the notice is not mailed by 
- registered letter to the defendant at his post-office of record. 

Ou objection to the service of notice the coutest should be dismissed, if the ground 
— of objection is well a and me: contestant does not, at such time, apply t for 
“an alias notice. ; . 


Secretary Bliss to the Boiniiasione: of the General Lown Office, peer 29, 
(W. V. D.) | 1897, 0 | (C. W. P.) 


This case involves the SE. 4 4 of the SW. 4 of Sec. 21, and the N. 4 of 
of the SW. 4 of Sec. 28, T. 13, R. 0 HE. , Oklahoma land district, Okla- 7 
homa Territory. | 

On October 27, 1591, Sainnel A, Doty made homestead only No. 
2011 of said iad, 

Ou October 2, 1893, Fred Pons filed affidavit of contest, charging 
abandonment. Notice was issued for a hearing on September 26,1894, | 
and on affidavit of Popp, that he was unable to find the defeudant,. 
service of notice was directed to be given by publication. At the hear- 
ing the defendant appeared by his attorney specially, and moved that 
the contest be dismissed on the ground that no proper notice of contest 
had ever been served upou him. Said motion was overruled, and the 
contestant called as a witness in his own behalf. The attorney for the 
defendant objected to the taking of any testimony and refused to con- 
tinue in attendance, 

Ou Hebruary 2 , 1895, the local officers decided in favor of spneestant. 
and, upon Roca. your office, on October 2, 1895, remanded the case 
to fie local office for further hearing, on the gi pani that the notice of 
contest was defective. Popp appeals to the Department. 

The record shows that the name of Doty’s post office of record was 
changed from “Tour Mile” to “Miami,” Indian Territory ; anid that due 

publication of the notice was made. 
_ Popp’s attorney made affidavit that he preseuted a letter addressed 
to Doty at “Four Mile”, Indian Territory, to the postmaster at Okla- 
homa City, and requested him to register same, but that the postmaster 
returued said letter, for the reason that there was no such post office. - 

On the other hand, R. A. Davis, registering clerk at Oklahoma City 

post office, made affidavit that he never refused said letter, and if such 
a letter had been presented he would have accepted and registered the 
‘game, or given information as to the proper place to send it. | 
_ Popp, in his appeal, excepts to the consideration of the latter affida- 
_ vit, on the ground that he was not served with a copy. But it appears 
to have beeu filed in the local office long before the decisiou was ren- 
dered by the register and receiver, and the objection applies equally to 
the affidavit of Popp’s attorney, which does not apes to have been 
served on Doty or his attorney. 
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- Independently of these affidavits, it appearing that a copy of the 
notice was not mailed to Popp by registered letter at his post office of 
record, as required by Rule 14 of Practice, the motion of the defeudant 
should have been granted and the contest dismissed. In order to gain 
jurisdiction of the parties where notice is served by publication, it is 
necessary to follow strictly the requirement of the rule. : 
Upon the presentation of the motion to dismiss, if Popp had applied | 
for : an alias notice, the same would have been granted;. but he elected 
to stand upon the sufficiency of the notice, and it being fatally defect-— 
ive, no: jurisdiction thereunder was acquired by the local officers. 
Under the circumstances, the contest must fall. , 
Your office decision is accordin gly one ald the eourest asiissen 


- HOMESTEAD ‘COMMUTATION—ACT OF JUNE 3, 4698: 
ANDERS G., “HASSELQUIS?. . 


An prdér directing the cancellation of a prematurely sbinininibed homestead entryr | 
will not defeat action under the confirmatory prowirons of the act of June 3, 
1896, if such or der has not become final. 


Secretary Bliss to the Commissioner of the enerél ee Office, April 29, 
(W. V. D.) g 8 BOOT 3 (W.0.P.) 


Anders G, Hasselquist has filed an appeal font your office decision 
of December 17, 1895, holding for cancellation his commutation cash 
entry for the SH. 1 Loft Sec, 26, I’. oT N. oR. 8 E. , Wausau, Wisconsin land. 
district. | 

Hasselquist made homestead entry for this land on raite 20, 1891, 
alleging settlement December 20, 1890, and.’ was allowed to connie 

said entry to cash entry on ‘Agua 28, 1891, the final proof showing 
residence on the land from. December 29,. 1890. Your office by decision 
of February 21, 1893, held that een as the original entry was ~ 
made after the passage of the act of March 3, 1891 (26 Stat., 1095), the _ 
-claimaut must show residence and cultivation for a period of fourteen 

months to entitle him to commute the same. Upon appeal to this 
Department that decision was affirmed August 20, 1895. No motion 

for review of that decision having been filed, your office, by letter of. 
December 17, 1895, held said entry for cancellation, and directed the 

local officers to notify the entryman that unless he shovkd furnish sup- 

_plemental proof as required or appeal from said decision holding his 
entry for cancellation within ‘Sixty days; it would be canceled without 

further notice. — 

The appeal torwarded is in the following words: oe 
The above named Anders G. Hasselquist hereby respectfully ucaia to the Hon. 
Secretary of the Interior from your decision in the above entitled matter, dated | 
December 17, 1895, holding said entry for cancellation, and assigns as grounds for 

appeal that he believes his title to be valid under his commutation entry. Under 
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that belief, and after the commutation receipt had been issued, he sold said land in 
good faith, and the purchaser thereof has not had his day in court. | 

| The fact that the land was transferred after issuance of final certifi- 
cate affords no grounds for reversal of the decision holding the entry 
for cancellation. .A purchaser of land prior to issuance of patent takes 
ouly the interest of his grantor and is charged: with notice of the law 
and the supervisory control of the Commissioner of the General Land 
Office over the action of the local ouicers: (Bender v. Shimer, 
L. D., 363.). 

While the above in the general rule, and while under bist rule the 
appeal here presents no sufficient ground for the reversal of the action 
of your office, yet the facts presented by the record in this case seem to 
bring it within the confirmatory provisions of the. act of June 3, 1896_ 
(29 Stat., 197), the first section of which reads as follows: 

That whenever it shall appear tothe Commissioner of the General Land Office that 
an error has heretofore been made by the officers of any loca] land office in receiv- 
ing premature commutation. proofs under the homestead laws, and that there was no 
fraud practiced by the entryman in making such proofs, and final payment has been 

made and a final certificate of entry has been issued to the entryman, and that there 
are no adverse claimants to the land described in the certificates of entry whose 
Tights originated prior to making such final proofs, and that no. other reason why 
the title should not vest in the entryman exists except that the commutation was 
made less than fourteen months from the date of the homestead settlement, and that 
there was at least six months’ actual residence in good faith by the homestead entry - 

man on the land prior to such commutation, such certificates of entry shall bein all 
things confirmed to the entryman, his heirs, and legal representatives, as of the date 
of such final certificate of entry and a patentissue thereon; and the titleso patented 
shall inure to the benefit of any grantee or transferee in good faith of such entry- 
man subsequent to the date of such final certificate: Provided, That this act shall 
not apply to commutation and homestead entries on which final certificates have 
been issued, and which have heretofore been canceled when the lands made vacant 
_by such cancellation have becn re-entered uncer the homestead act. 

If this entry comes within the purview of said law it was confirmed 
notwithstanding the decision of this Department directing its cancella- 
tion, The decision of your office, holding said entry for cancellation, 
is set aside and the case is returned to your office for further considera- 
tion and appropriate action under said confirmatory act. oe 


TIMBER LAND—SETTLEMENT CLAIMS. 
| BuCKLEY v. Murry. 


The right to fale lands aiteny valuable for the timber ther eon 1 under the settlement | 
laws is limited. to. claims asserted in good faith for the ee P eee of secur ing a 
home. 


Seer etary y Bliss to the Commissioner of the General Land Office, April 29, 
(W.V.D.) 4 ACIT , (J. L. MoO. 


The case above ented is one of a considerable number of cases in 
which pre- sompuon filings were made, or attempted to be made, on the 
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-morning of the day when lands were opened to entry or filing, in town-: 
ship 66 N., R..19 W.; Ts. 67 N., Rs, 18,19, and 20 W.; Ts, 68 N., Rs..- 
18, 19 and 20 W.; T. 67. N., I, 21 Wes all in the Duluth land district, 
Minnesota. | | 
Lands in the eight townships aoe: described were , opened t to filing, 
or entry on eight successive days in June, 18938. 
On the day when each township was opened to filing or mr a con-. 
siderable number of pre-emption declaratory statements were received: 
at the Duluth land office, by mail, which delivered the same at about 
eight o’clock a. m. The anicoeate number of filings thus received: 
were one hundred and twenty-four. They were at once noted on the 
respective plats and tract-books of the township named. | | 
The declaratory statements above referred to were accompanied by- 
notices of the pre-emption claimant's intention to make final proof. 
When the door of the local office opened, at 9 o’clock a, m. of the, 
days respectively when the townships above named were opened to’ 
entry, a line of applicants was found who presented applications to: - 
enter under the timber and stone act certain described lands embrac-- | 
ing a part of those already applied for (supra) by applicants under the 
pre-emption law. The timber land applications were rejected, by the. 
local officers, because they held that the applications of the pre-emption. 
claimants to make final proof so far reserved the land covered thereby 
as to prevent its being properly entered by others, pending the consia-. 
eration of said applications. (See case of L. J..Capps, 8 L. D., 406.) ~ 
Counsel for certain of the timber land applicants reported the above: 
facts, in substance, to your office, and asked for information. Corre- 
spondence between your office and the local officers ensued, as the. 
result of which your office sent instructions to the local officers, the. 
gist of which is contained in the following extract from your office let- j 
ter. of J uly 19, 1893: | : 
In my opinion the asteeaons ou page 64, Aeeuiae of February 6, 1892, clearly - 
- intended that no steps toward making final proof on filings should be taken until . 
after the expiration of three months from the filing of the township plats of sur- 
vey in your office. This rule was doubtless inteuded to allow adverse claimants ‘an’ 
opportunity to place their claims of record; and this object wonld be defeated by 
permitting pnblication of notice of inteution to submit final proof, which would: 
constitute a segregation of the land, and thus debar the entry or filing of another | 
within the three months. . . . .. You will therefore vacate any notice of intén-. 
tion to make fina] proof which is now being published in opposition to this opinion ; 
and if no objection exists at the expiration of three months from date of filing plat’ 
of survey in your office, notice of intention to submit final proof can then be given. 
The above instructions were carried into effect, and: the timber-land_ 
applicants for land covered by pre-emption flings were allowed to com-. 
_ plete their filings by paying their fees. - 
On September 23, 1893 (a few days before the depuration of the three : 
mouths above mentioned), the register of the Duluth land office wrote 7 
to your office, Seep that a special agent be detailed to ie as : 
10671—v« GRE is | 
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vise an investigation of these claims, intimating that there was an 
_ attempt to defraud the government, the extent and particulars of which 

it would be difficult to determine in the absence of reliable testimony, 
as in nearly all cases tried before the office the testimony was directly 
_ contradictory; that the government would be better able to arrive at 
the facts of the case 


by an examination of the jena before the claimants got away, for it is a well known 
. fact that ninety per cent of the entrymen in this district under the homestead or 
pre-emption law abandon their claims as soon as final proof is made and are there- 
after hard-to find; and if found they all stick together and bee each peter out, and 
the government is beaten. 


The above recommendation was .. denied: by: your office. letter of 
November 3, 1893, in which the local officers were directed as follows: 


‘You are advised that any filings placed of record prior to the opening of your 
office on the day when said lands beeame subject to filing and entry are illegal, and 
final proof can not be based thereon. In such cases. you will allow the claimant of 
record whose filing or entry is legal to publish notice of intention to. submit final 
proof, duly citing all adverse claimants of record in accordance with the ruling in 
Reno v. Cole (15 L. D., 174), and advise the claimant whose tiling was erroneously 


ah placed of record that his right, so far as requiring him to place his claim of record 


within three months after filing of the plat of survey is concerned, will not be 

affected by the erroneous action of your predecessor. Should there be cases in whieh 

each of two or more claimants have a legal filing or entry covering the same land, 

any or all of them who desire to do so should be allowed to publish notice of his 

intention to submit final proof, duly citing the adverse claimants; and if a protest 

is filed in. either case, the: hearing: Should: ‘be: chad: on or subsequent to the date the - 
last claimant offers his proof. | 


- Other correspondence ensued, which itis not necessary to set forth 
in detail. It is sufficient to say that each of the pre-emption claimants, 
as. Suggested above, filed an amended pre-emption declaratory state- 
ment; that a considerable number of these pre-emption claims were — 
contested by claimants under the timber and stone act; that hearing 
followed to determine their respective rights; and that, whatever the 
decision of the local officers might be, an appeal was (generally) taken 
to your office, and from your office to the Department. 
The land in the several townships hereinbefore described is situated 
in the northeastern part of Minnesota. In numerous cases coming. — 
before the Department. on appeal, it is shown by competent witnesses 
that there are from fifteen hundred or two: thousand to three thousand 
- dollars’ worth of timber on each quarter section. The pre-emptors or 
their witnesses testify that it will cost fifty or sixty dollars per acre to 
clear the land of its timber; and that, after it has been so cleared,.it 
_ will be worth for agricultural purposes five or six dollars per acre. 
These statements are substantially corroborated by the investigation — 
of the government and the records of this Department. According to 
the forestry map prepared to accompany the United States census 
reports, this region is among the most heavily timbered of any except 
a narrow strip close upon the Pacific coast. Its growth of pine timber 
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is unsurpassed anywhere. This land is comparatively worthless, how- 
ever, for anything except timber. Surveyors recognize four grades of 
fertility in soil. The field notes of.survey for the townships now under 
consideration report the soil as being, almost universally, fourth grade 
(the poorest quality). Thus, of township 68 N., 20 W., the surveyor 
says: ‘(The soil is of a very poor quality, also being stony; the entire 
township is covered with a heavy growth of timber.” The line as sur- 
veyed between sections 11 and 20, he says, ‘leaves swamp and begins 
to ascend a rocky ridge, through heavy timber.” Between sections 10 
and 11 of the same township, he reports the line runs along “the top 
of a granite ledge; . . . . soil fourth rate, stony.” Of township 
66, range 19, the surveyor reports: “This township is mainly rolling, 
aad is heavily timbered, with a mixed growth; there. is considerable 
pine on the ledges. and ‘rolling ground. Pelican river, flowing across. 
the SE corner, affords the means for lumbering.” Of township. 68, — 
range 18, the surveyor reports: ‘This township is heavily timbered; — 
it is TREY rolling and broken, except the swamps, of which'there are © 
quite a number. The soil is sterile.” Such expressions are repeated 
-by-the score throughout the several townships here under considera- — 
tion. ‘This reference to the character of these lands is pertinent in 
_ view of the ruling of the Department that, | | 
While lands chiefly valuable for timber and stone, and unfit for ordinary agriecul- 
tural purposes, are not excluded from settlement by the act of June 3, 1878, yet set« 
tlements on such lands should be carefully scrutinized, as the eee nition in said act. 
is in favor of the bona fide settler; [and] a settlement for the purpose of securing 
the timber on ‘the land, or for auy other purpose than establishing a home, is not a 
bora fide settlement within the meaning of the act. ey Hebe to Wright v. Larson, | 
7 L. D., 555.) | 
The lands here in controversy are distant, in au air line, from forty 

- to fifty miles, and by the nearest practicable route froin fifty to seventy 
miles, from the nearest village, post office, or market—to wit, Tower, 
‘Minmesota. Every article needed by the pre-emptor in supporting his 
own existence or improving his claim must be brought this distance, 

partly by steamer across Vermillion lake; partly by canoe down Ver- 
- million river; thence by wagon for another part of the way; and finally 
“packed” by the pre-emptor upon his own back for a distance of from. 
five to fifteen miles, dependent upon the location of his claim. 
_ The most of these pre-emption claimants allege as an excuse for their 
almost continual absence from their claims, and for not having built 
_ better houses or made more extensive improvements, the fact that they 
were very poor. But it is shown, in most of the cases of this class 
now before me, that each of these pre-emption claimants paid certain — 
so-called “locators” from fifty to one hundred and sixty dollars, for 


- showing them what tracts were vacant. (This aside from. the services .— 


of a surveyor, subsequently, to find the quarter-section corners and 
“stake out” the claim.) If these pre-emption claimants. were so poor, 
and were in n good faith seeking homes for themselves and their’ oo : 
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it seems unaccountable that they should pay ‘such a price for being led: 
into the almost inaccessible depths of a vast wilderness, to one of the — 
most infertile portions of the continent, and pay for such lands by 
taking it under the pre-emption law, wheis in order to reach them they’ 
were compelled to cross hundreds of thousands of acres of more.pro-' 
ductive land, less difficult to pr epare for cultivation, and open to home- 
stead stelemnenit and entry “without money and without pri ice” fOAEEDE | 
the fees and commissions of the local officers). | 
lt is worthy of ‘notice that in noné of the contests herein referred to — 
does it appear that the pre-emption claimant, if married, had brought’ 
his wile, « or any other member of his family to the land. In such cases | 


there is generally some éxcuse- presented, more or less plansible on its) 


face, for the wife’s absence. A physician’s certificate showing that the 

_ wife has been continuously ill and unable to remove to her husband’s 
— home” during the years of his alleged residence upon his pre-emption 
claim, appears to be as uniform and indispensable an adjunct as an 
| affidavit of citizenship. 

‘Twenty or more of the one hundred and twenty: four pre- sapee 
claims hereinbefore referted to have been contested by timber land: 
applicants. The testimony given by the opposing parties in these cases’ 
is usually conflicting, and irr econcilable npou auy theory consistent 
- with the veracity of the respective wituesses.. The pre. emption claim- 
ants.and their witnesses testify to ampiy sufficient residence, cultivation, 
and-improvement to warrant the issue of final certificate and patent. 
The contesting timber -land claimants testify that the “house” built by. 


_ the pre-emption claimant is a small and uninhabitable “shanty”; that — | 


‘there has been no “improvement” beyond the cutting down of trees — 
about the shanty sufficient to furnish the logs to build it; and ‘that the 
alleged “residence” on the part. of the pre- -emptor has consisted. of 
occasional and rare visits to the land in. controversy, - 

The leading wituesses for. each pre-emption claimant whose filing is 
alleged to be fraudulent are almost- uniformly other pre-emption claim-. 
ants who are also charged with fraud. ‘Thus in the case.of Halstein 
Svergen, now before me, his witnesses are Simon Maley and Peter Eck, — 
whose cases are also now before me, their pre-emption final proofs. have: 
_ing been protested on charge of fraud, and John Quaderer, whose filing 
was ordered canceled upon that ground ‘by departmental decision of 

October 3, 1896 (342 L. & R., es And so on, roneeow the entire — 

list. A a 
“While the preceding history of tr ansactions con nected ae the open- 
ing tu filing and entry of the townships hereinbefore named, can not. 
properly be considered as evidence controlling individual cases, yet it. 
shows a condition of affairs of. which the Departmeut, in its general. 
supervision of the disposal _ of the public lauds, must. take notice, in- 
; connection with the facts disclosed upon the examination and. consid-. 
eration. of. ‘the record in each. case. oo eee. ae 
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ai the particular case which’ the Department is now called upon to 

| eonsider, Barbara Murphy, on June 16, 1893, filed pre-emption declara-_ 
‘tory statement for the NH. 4 of the NE. 4 of Sec. 34, the W. 4 of the 
NW. 4 and the SE. 4 of the NW. 4 of See. “35, ‘T.67 N.,R.19 W. This 
filing being held illegal because of having “been received and allowed | 

"by the local officers before nine o’clock of the day when the land became 


subject to filing and. entry, she made a second filing on. December 28, 


1893, She based her right to file snch pre-emption declaratory state- 
ment upon the alleged settlement by her husband, John H. Mur phy, i in 
December, 1890. | | 
On August 2, 1893, William Buckley led timber- land statement for | 
the same laud. | 
This conflict of claims saculiedl in a nearing, at which testimony was 
taken that elicited the following facts: 

- The land in controversy is rolling, rough, and rowky; it has no value | 
whatever except for the pine timber growing upon it. At the date of 
the pre-emptor’s final proof aud of the hearing: there was no sign of 
 eultivation of any part of the land; the only improvement was that | 

_ the underbrnsh had been cut from about half an acre of the land; the 

only indication that any one had ever settled or resided upon the land. 
was a log shanty, estimated .to have cost $18 or $20. This shanty had 

a new floor in it—but this floor had been put in after the date of the 
timber-land entry. This had not.been done by the pre- emption claim- _ 
ant’s husband, for he had died a year and a-half before it was placed 

there; and for by the pre- emption claimant herself, for she had never 
heard of .its existence. 

Mrs. Murphy, the pre-emption claimant, testifies that she and her 7 
husband were married in Michigan in 1882; that they moved to Duluth 
in 1883; that at the date of her irasuanaes alleged settlement on the 

—dand in. controversy (December 26, 1890), he and she were “living - 

together right along” in West Duluth (between 125 and 150 miles from _ 


the Jancd), where he was engaged i in his buginess as carpenter, and con- — 


tinued to live together “right along” until his death (September 17, — 
1892); she knows that he left home with the avowed intention of going 
. to the land in controversy once; she never went: to the land, and ° does 
not know where it is. ; 
- The local officers, as the result of the hearin g, rendered joint jae 


Tr recommending that Mrs. Murphy’s pre-emption filing be canceled. She. 


applied to your office, which, on February 25, 1896, affirmed the judg- 
~Inent of the local officers. ‘Thereupon she appeals to the Department. 
- Her counsel, in said appeal, copies, verbatim or in substance, each — 
mt sentence of . the. finding of your office decision, and alleges that it was 
an-error; but he makes no reference to any testimony showing it to 
have been erroneous. He complains that your office erred “in refusing 


_ ‘credit at final proof for residence prior to filing”—but ignores the fact 


‘that the ee mony does not show an hour’ Ss residence prior to filin g. At 
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‘the hearing, he drew from the pre-emption claimant a statement of the 
fact that she was a widow, in poor circumstances, with three little chil- 
dren; but this does not warrant your office or this Department in award- 
ing to her a quarter-section of the public land without compliance with 
the law-in any respect or degree upon her part or that of her deceased 
husband. | 
The decision of your office was clearly correct, and j 18 pany aftir med. © 


SETTLEMENT RIGHT—OKLAHO MA LANDS. 


| FRAZIER ET Als D. Tayzor. 


Under the conditions attendant upon the opening of lands to settlement in Oklahoma 
the sticking of a stake may be recognized as initiating a settlement right, as 
against competing settlers on the day of opening, but such act will not be avail- 
able as against subsequent settlers if not followed, within a reasonable time, 
by additional acts evidencing an iutention to make a bona fide settlement. 


Secretary Lliss to the Commissioner of the General Land Office, April 
(W. V. D.) 29, 1897.  (G.O.R,) 


Janes M, Frazier has appealed from your office decision dated Octo. 
ber 8, 1895, which dismisses his contest against the homestead entry 

made October 16, 1893, by Willie G. Taylor, for the SW. + of Sec. 28, T. 
28 N., R. 1 W. es Oltshoma: 

Your said office decision reversed the finding of the register and 
receiver, which sustained the contest, and recommended the cancella- 
tion of the entry. 

It appears that Alexander H. Sims also filed a contest, but upon the 
day of hearing (October 31, 1894 r) he made default, and his contest was — 
dismissed. . 

The land is a part of the Cher sree Outlet, and was opened to settle- 
ment September 16, 1893,—one month before Taylor made entry. 

There is little or no controversy over the facts, which appear to be 
as follows: 

Frazier had learned that the land was vacant. unimproved and 
uninhabited, and ou October 1, 1893, he, in company with his father, 
_ mother, Leo. brothers and a ee settled upon it.. He was twenty- 

six years old, and unmarried. He took with him to the land eight 
_ head of horses, a plow, wagon and harness, household goods, ete. He 
erected a tent, into which he and his father’s family niowad With 
the assistance of his father and brother, he at once erected a house, 
fourteen by sixteen feet, which was completed for occupancy in about 
one week from date of settlement. At date of hearing, he had fenced 
about ninety acres of the land, had broken fifty acres and had sowed 


_ twenty acres to wheat. He, with his father’s family, thereafter conu-. — 


tinuously resided on the land, and had purchased additional farming 
' implements. The next day alter he settled, he went to. Perry to make 
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? ney of the land he remained there three or ‘iti days and returned | 
to the land, peing unable, for some reason, to obtain his entry; he 
assisted in the improvements, until October 16, 1893, when it appears 
that he presented his homestead application for the land; finding that 
Taylor on that day had made entry thereof, he at once filed his contest 
affidavit, alleging, in substance, his prior settlement upon the land, and 
that he had made the improvements above described. The testimony 
Shows that he in fact was the prior settler, and that Taylor, the entry- 
man, never made any settlement, or performed any act showing his 
intention to settle, until October 24, 1893. 

It appears that Taylor made the race, with other intending settlers, 
on September 16, 1893; that he stuck a stake on another tract, where 
it remained nati Sapteniver 27, 1893; he then learned that amorliee | 
person had preceded him to that tract, and on the next day ( September 
28) he took the same stake and stuck it on the acjonung. tract—sup- . 
posing he had placed it on the land in controversy. 
- He testified that the stake was two and a half feet long, three 
inches wide, and had attached thereto a white muslin flag; inscribed on | 
the flag and on the stake were the words: “This claim taken by Ww. 
G. Taylor.” When, on October 1, 1893, Frazier erected his tent on the 
land, he discovered this flag, and saw Taylor’s name, with the inscrip- — 
tion as given above. Frazier began to investigate the situation of the 
~ lines and corners, and admits that he then thought that Taylor’s flag 
was on the land; -he thereupon plowed a furrow on what he supposed 
was the west ie of the claim, and this furrow was west of the place 
where Taylor had stuck the stake. Subsequently, he had a surveyor 
- run out the lines of the land, when he discovered that Taylor’s flag 

had been placed about. six rods west of the west line of the land. 
Neither Taylor nor his witnesses. denied that the flag was in fact placed 
on the tract adjacent to.and west of the one in coutroversy, although — 
Taylor doubtless thought he had placed it on the land he afterwards 
settled on, being the land in question. From September 28, the day 
_ Taylor thought he placed his flag on the land, until October 5, follow- 
ing, he was not on the land; but upon the latter date he went to the 
land, aud informed Frazier’s brother, then ou the land, and living in 
the tent erected by contestant, that he (Taylor) claimed the tract, and, 
called attention to the flag. 

It will not do to say that the mere Aiacine of a flag on the public land © 
is such an evidence of settlement as will in all cases defeat the rights — 
of one who in good faith settles upon the land subsequently. In the 
_ general rush for lands on the day of opening, when thousands are com- 
peting, he who reaches the land first and gives notice of his intention 
to settle by the mere sticking of a stake will by such slight act defeat 
a slower man inthe race. But such an act should in a reasonable time 
be followed by the performance of additional acts, ene the set- 
tler’s intention to make a bona fide settlement. 
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Hiven if Taylor had, in fact, put his stake on the land, he.at once e left 
‘the tract to go.to see his cousin’ ”. he did not return. to the land. until 
‘six days had elapsed; he gives no Penson for not performing some sub- 
stantial act of improvement, and he still postponed his. settlement or 
doing anything more in relation to the land until after Frazier had been | 

there more than three weeks. 
. -Under this state-of facts, Frazier has the super ior et to the land. 

‘Your said office decision is accordingly reversed. Taylor’s entry will 
‘be canceled, and Frazier’s application will me ae: 


TIMBER LAND PURCHASE—APPLICATION. 
CoFFIN v. NeEwcoms. | 
‘An applicant for the right of timber land purchase must show that the land applied 


for is free from adverse occupancy, and that he has made no other application 6 to 
“epuechase under the timber land act, ; : 


2 ‘Secretar y Bliss to the Commissioner of the Gener cu Land Office, April 29, 
(WwW. V. D.) _- —- 1897, (J. L.) 
This case involve es the NE, tof section 26, T. 12 N., R,1 E, , Humboldt 
meridian, Humboldt land district, California, 
On June 16, 1885, William H. Neweomb inade homestead entry No. 
2440 of said enact “8 
On June 17, 1885, William H. Coffin filed his pre- emption declaratory 
statement No: 5672 for said tract, alleging settlement on March 20, 1885. 
The official map of said founehin was suspended on ‘Pebhiary 15, 
1886, aid the suspension was removed on June 11, 1892. In the ater, 
‘val one Silas v1, Epps coutested Neweomb’s Bitey: Said contest was 
dismissed by departmental decision of April 14, 1891 (217 L. and R., 
170), holding in substance that during the period of suspension melons: 
were not obliged to reside upon, or improve aud cultivate their claims. 
- On August 4, 1892, Newcomb filed his relinguishment to the United 
States, aud his entry was then canceled. On August 5, 1892, in 
- accordance with the act of June 3, 1878 (20 Stat., 89), entitled “An act 
for the sale of timber lands in the States of Calitornia” ete. ete. " New: 
comb filed his application to pur chase said tract for $2.50 per acre, and 
also his sworn statemeut as required by the second section of that act; 
_ and on the same day, August 5, 1892, the register issued the motes 
tor publication required by the third section of the act, and fixed Octo- 
ber 21, 1892, as the day for Newcomb to make his ‘anal proof, and 
| requested all persons claiming adversely to file their claims. 
» Coffin appeared and filed his claim under his preemption declaratory 7 
, statement aforesiid, and. filed his protest alleging in substance (not 
‘ literally) the following srounds of objection to Newcomb’s rors 
timber entry: : 
- (1) That he (Coffin) settled apor the land i in Mar ch, 1885, 
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(2) That: the: ‘survey of the township was suspended in 1886. 

(3) That the suspension was removed in June 1892. ea 
' (4) That.on the second day of August 1892, he (Coffin) again took up — 
his residence upon said: land and ts now livipg upon said land math his i 
family consisting of.a wife and three children. 

(5) That said Newcomb made his timber filing upon aa tana on. ane 

Sth day of. August, 1892; and that he (Coffin) was.an actnal settler 

. upon said land, aid that there were improvements upon nauk: Jand, a ; 
the time when said timber filing was made. | : 

(6) That said land is agricultural land and not timber rail , 
- Wherefore Coffin prayed that the timber filing of Newcomb be can- 
-celed, and that he (Coffin) be allowed to nee his pre- emption claim 
_and enter the land. 7 

On October 22, 1892, Nene offer ed his proof as given aecas a 
hearin g Was had, and witnesses were examined: and cross-examined in 
the presence of both parties and their attorneys. 

On January 12, 1894, the local officers recommended that Newcomb 
be allowed to complete his timber purchase, and that the contest of 
. Coffin be dismissed. | 3 

Coffin appealed; and while his appeal was senate in your office, to 
-wit: on April 16, 1894, Coffin filed a motion for a rehearing or new trial 
-of the case, upon the ero of newly discovered evidence, supported 
by affidavits and copies of official records. 

On Juve 21, 1895, your office denied the motion for a Seine: 
_aftirmed the decision of the local officers, approved -Newcomb’s final | 
proof, and held Coffin’s declaratory statement for cancellation. 

Coffin has appexled to this Department. = 

Newcomb filed a carefully prepared answer to Coffiu’s motion for a 
‘rehearing. A comparison of the motion and the answer shows.the fol- 
lowing ante facts: 
~ (1) On October 2, 1884, Neweomb filed an esi atee to purchase fie 
NW.4 of section LO, T. ll N., BR. 3 E., Humboldt meridian, under the 
timber land act of June 3,.1878, and also his duplieate “sworn state- 
‘Inent” as required by said act. (2) Notice of the application was duly 
published for sixty days. (3) In the meantime, o1 December 11, 1884, 


7 the survey of that township was suspended. (4 y On January 3. 1835, 


the sixty days for publication of notice having expired, Newcomb ce 
dered proof and payment. (5) A new map of the towuship was filed 
‘on November 22,1889. And (6) “said statement was never withdrawn 
_ from the Jand office and is now on file therein among the Dalene, of said 
office.” : 


In explanation of said aadnitited fats N paces in his answer said: 


Nov ember 2 22, 1889, a new sur vey and plat was filed, changing the lay of the rivers 
and streams in said township, and also changing the location of said NW. + of said 
‘section 10 over a mile from where it Jay on the old-plat. Affiant further says that 


immediately after the new: survey was filed ‘in the local land -office, he went upon the 


NW. j of said section 10 as shown by the new plat.and found the same to be entirely 
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different land from that he had sought to purchase from the government; thatthe — 
said claim as located on the new plat has-no timber upon it.and-was entirely worth- - 
less to this aftiant or to any one else; that when applications were received upon the 
new survey, there was a great rush and a great crowd of people seekiug to file upon 
the lands in said township, and affiant was prevented from filing upon the land cov-— 
ered by the NW.¢ of said section ten as it appeared on: the old plat: that affiant 


accordingly made application to get his right to file a timber claim back, and he was 


informed by 8. C. Boom, the then register, and R. W. Hutchins the then receiver of 
the land office, and by B. F. Bergen the then special agent of the Land Department, 

that no action upon the part of the affiant was necessary, that if the new survey 
_ changed the location of his claim, he was at liberty to abandou his fling without 
prej udice to his filing another timber application. 

An examination of the old and new maps of. said township together, — 
does not corroborate but contradicts Newcomb’s statement that the 
new map changed the location of the NW. 4 of section 10 over a mile 
_ from where ‘it lay on the-old map. . In. fact the. chan ge, if any; .vas slight 
and incousiderable.. And an examination of the tract book in your 
office shows, that said quarter section is yet vacant, and unclaimed by 
any other person; so that it remains reserved by Mr. Newcomb’s appli- 
cation to purchase and publication of notice. | | 

The facts stated and verified prima facie, in support of 16% motion for 
a rehearing, were newly discovered evidence i in respect to which Coffin | 
had not been guilty of laches. They are material and important in 
this case. Your office erred in denying the motion for a rehearing ;.: 
and in assuming without inquiry that Newcomb’s explanation was true, 
and in holding that his failure to purchase the tract formerly applied 
. for under the said act was due to no fault of his own, and in concluding — 

that his rights i in the premises were not prejudiced fherebe 
‘The “act for the sale of timber lands” aforesaid, in section 2, requires, 
that the applicant shall file under oath a written statement in duplicate, 
settin ¢ forth, among other thiugs, (1) that the tract is uninhabited, (2) 
that it contains no improvements except for ditch or canal purposes, 
‘save such as were made by or belonged to the applicant,” and (3) that 
‘‘deponent has made no other application under this act.”. Each one. 
of these specifications is an essential condition precedent to the acqui- 
sition of a right to make a timber purchase. Section 3 of the act 
requires the applicant to prove that the tract was “unoccupied. and 
without improvements other than those excepted.” The record and 
the testimony in the case show beyond doubt, (1) that on August 5, 
1892, when N eweomb filed his timber purchase application and sworn 
statement, the tract was, and since August 2, 1892, had been, occupied 
and inhabited by Coffin, (2) that there were on the tract improvements, 
which had not been ane by and did not belong to Newcomb, and (3) 
that Newcomb had made another application to purchase timber land 
under the act of June 3, 1878. In consequence of the failure of each 
one of these three conditions precedent it follows, that Newcomb’s appli- 
cation to purchase the tract in controversy must be denied. Moreover 
his allegation that ‘‘the tract is unfit for cultivation” is not sustained 


—_ 
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by a preponderance of the evidence, and it is discredited by the fact 
that he made homestead entry of the tract in 1885, and resided upon it 


until some time after the suspension of the township map in Februar yy 


1886, 


It is proved that Coffin finda his first notorious aetioment on Made 


20, 1885, by cutting down trees and making four logs, which he laid in 
the form of a square foundation for a house, in a conspicuous place on 


the tract. Within three months thereafter, on June 17, 1885, he filed 


his. declaratory statement at the land office. In the aonck of August 


18385 he returned to the land and began to cut brush for a clearing, but 
was taken sick in the woods and was obliged to stop work. The map 
was suspended in February 1886, After he was informed of the removal . 
of the suspension, on August 2, 1892, he returned to the tract and 
resuined his residence thereon, occupying and living in a house or cabin 
built by one Hildreth. He immediately began to build for himself a 


house twenty-four feet long by sixteen feet wide; and to clear.a patch | 


for a garden. In September he moved his family. consisting of his wife | 
and three children upon the place, and he and they continued to reside 
there until the day of the hearing, with intent to maintain his home 
there to the exclusion of a home anywhere else. Coffin’s claim appears 
to have been made and prosecuted in good faith. It is based upon his 
settlement made and his pre-emption declaratory statement filed in 
1885; and also upon his rights as a bona fide Boner, occupant aud resi- 

dont on and after August 2, 1892. 

The act of Congress under which Newcomb claims, in section 1 pro- 
vides: “ That nothing herein contained shall defeat or impair any bona 
jide claim under any law of the United States.” Newcomb’s appliéa- 
tion to purchase beiug eliminated from this controversy, Coffin remains 
in possession free to prosecute his claim erther as a pre empuen or as & 
homestead, as he may be advised. 

See cases of Hughes v. Tipton, 2 L. D., 334, and Block ». Contreras, 
4 L. D., 380: Also Crooks». Hadsell, 3 a D., 258, Houghton v. Junett, 
4 L, D., 238 and F. E. Habersham, 4 L. D., 289, and many other cases” 
since 7 accordance with the views herein’ apt Shed: | 

It does not seem necessary to prolong this controversy by directing 
a rehearing as asked. by Coffin. | 

Your office decision is. hereby reversed. “Neseonis final proof. is 
rejected, and his application to purchase the NE. 4 of section 26, T. 
12 N.,R.1E., Humboldt meridian, California, is hereby denied. Cof: 
fin is. ‘ett at. liberty to prosecute his Claim to said tract. under- the pre- 
emption or noe’ laws as he may be advised. 
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“RAILROAD GRAN T-CERTIFICATION— SCHOOL INDEMNITY SELECTION, | 
- St. PAUL AND SLOUX City RB. R. Uo: VM, STATE OF ‘Minnasora, 


A certification under the. act of Angust 3, 1854, of lands’ ou account of a railroad 

.. grant that were, at the date of the grant, embraced within a pending prima facie 
valid school i in doraniny. selection, is no bar to the subsequent approval of such 
selection. ? 


‘Seor ‘etary Bliss to the oe of the Beieral Pana Office, April 29, 
(We. VY. D.) 2 897.00 as, cn (F. Ww. 0.) 


The St. Pail and Sioux City Railroad Ganpaae a: ‘appealed from 
. your office decision of January 3, 1896, holding for cancellation its list- 
ing of the SW. 4 of the NW.4 of Sec. 15, T. 104 N. ) R. (36 Wz. ) Marshall 
land district, Mintiesota. 

: This listing was first. held for cancellation by, your office weuiaied of 
‘November 5, 1892, for conflict with the indemnity school selection made 
‘December 9, 1863, The company appealed, and in its appeal urged 
that no such selection had been made by the State as described in 
your office decision, whereupon, by departmental letter of March 8, 


_. 1895, you were directed to make further examination of the records, 


relative to the posting of said school selection, in order to test the cor- — 


7 rectness thereof, and to ake due report to this Department. By your — 


office letter of M arch 26, 1895, report was made that a careful examina- 
tion disclosed no such selection by the State, and that the posting, 


therefore, was deemed to be an error; further, that from a report of 


the State Auditor it appeared that: there was no record by one State of 
any such selection. | 
_ Acting upon this report, by departmental decision of April 13, 1895 
(not reported), your office decision of November 5, 1892, was reversed | 
and you were directed to examine the listing by the company with | 
a view to its submission for the approval of this Department. In 
“November, following, the State school list of December 9, 1863, was 
‘found ‘in. your office, and on November 19th this Departinent was 
advised thereof; whereupon, by departmental decision of December 

18, 1895, the decision of April 13, 1895, was revoked and you were 

directed to readjudicate the hatter in the light of all the facts pre- 
_ Sented. It was under this order that you have again considered the 
matter and again held for cancellation the company’s listing holding — 
the land to have been excepted from its eran from which action it ~ 
has appealed to this Department. 

The land is within the ten mile or primary limits _ the grant for 
said company under the act of May 12, 1864 (13 Stat., 74), and is oppo- 
site the portion of the road shown upon the map of definite location 
filed June 28, 1865, upon which withdrawal was ordered August 10, 1865, 

The tract under consideration was selected by the State of Minnesota 
December 9, 1863, in lieu of a deficit in township 104 N., range 34 W.; 
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prior to the passage of the act making the grant and the definite loca- 


4 tion filed thereunder. The State Land Commissioner, in his letter of 


November 4, 1895, claims that this selection was really made in lieu of 
‘the deficiency i in township 104 N., range “36” W., and that the substi-— 
tution of range “34” W., as It appears in the list, was due solely to a 

‘clerical crror, which, your office decision states, - “pe grt 

appears to he true, from the fact that the township plat shows no deficit in a! ' 

104 N., range 34 W., as above stated, while the plat of township LOL N. , Tange 36 W., 

shows a deficit of 62. 48 acr es—the quantity reported in said list. 

— Relative to the railroad claim, it appears that on August 23, 1867, 
the State listed the entire section 15, township 104 N., range 36 W,, 

which list was approved. by the Department December 6, 1867, In this 


list appr oved in 1867 there appears to have been errors, and a new list. 


correcting the errors was submitted for approval, which was approved. 
June 10, 1866, This latter list included all of said section 15 except,” 
the SW. 4 of the NW. 4—the tract now uuder consideration. Ce 
In the company’s appeal it is urged that, as this tract was originally 
certified on account of the grant,it has pnased beyond. the jurisdiction. 
of this Department; further, that the State’s indemnity selection was ° 
invalid because the basis originally assigned did not exist, and that a 
substitution could not be made in the presence of the adverse claim 
made by the company. a 
The certification referred to was under the provisions of the act of 
August 3, 1854 (10 Stat., 346), which statute was. considered by the 
supreme court in the case of Weeks v. Bridgeman (159 U.S., 541), in 


which it was held that certifications under that act are ‘of no operative —~ 


effect if the land in fact was excepted from the operation of the grant. . 
The sole question for consideration, therefore, is, Did the State selection |. 
serve to except the tract from the erant for said company? - If it did, 
the subsequent approval of the land on account of the railroad grant: 
could not prevent the approval of the land to the State on account of 
its selection; and the question of the amendment of said selection by: 
the State is solely one between the United States and the State. | 

As thus presented the case is in all important particulars similar to. 
that of the Sonthern Pacific Railroad Company On State of California 
(4 L, D., 437), in which it was held— 


In the case at bar the selection was allowed and was prima facie valid, and the: 
fact that long after the date of said grant and the time when the company’s right 
attached, it was discovered that said selection was invalid, can not affect the com- 
pany’s claim. Its right had already been tixeil, and the selection of said tract being 
_ intact npon the record,-was such an appropriation of the land as excepted it from 

the grant. Snch was the doctrine announced by.this Department in the case 
between the same parties, reported in 3 L. D., 88. 


Your office decision holding the tract wien eonslea cole 0 have 
been excepted from the company’s grant, and holding for cancellation 
its eee thereof, is accordingly affirmed. 
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OKLAHOMA TOWNSITE—ADDITIONAL ASSESSMENT. 
City oF GUTHRIE, | 


In the disposition of town lots uuder the act of May 14, 1890, an additional ASSOSS- 
ment, for the legitimate purposes of the act, is authorized where such action 

-. operates uniformly upon all lots-alike; but there is no authority for such ‘an 
assessment where the burden. falls. upon ‘the unclaimed lots alone. 


Secretary Bliss to the Commissioner of the Glencral Land Office, April 29, 
(W. V.D.). , 4 StOgT : j | (P. J.C.) 


On August 13, 1894, the city attorney of. Guthrie, Oklahoma, 
addressed a communication to your office, in the nature of a protest 
against the action of townsite board No. 6, in the matter of its settle-. 
ment with the city on account of the sale of unclaimed lots, alleging 
that the board had made erroneous assessments against the fund 
realized from the sale, thereby diminishing the amount to the extent 
of several hundred dollars that should have been turned into the city’s 
treasury. Your office, on September 7, 1894, denied the claim, and, 

in arather informal way, the matter was brought to the attention of: 
the Secretary of the Interior. The subsequent action of the Depart. 

ment will be recited later on in its chr onological order. 

_ By section 4 of the act of May 14, 1890 (26 Stat., 109), it was provided: 
‘That all lots, not disposed of as hereinbefore provided for, shall be sold under the © 


direction of the Secretary of the Interior for the benefit of the municipal g govern- 
ment of any such town. 


The ingtructions” of" your office a March. 31, 1893. 3 (16 L. Dy 341), i 
alain to this particular section, were that: 


_ All moneys for which lots may be sold shall‘be paid.to the disbursing officer of the 
respective boards, who will issue his receipt therefor, and from the proceeds of such 
sales, all expenses attending the sale and conveyance of the lots sold shall be paid, 
and all assessments upon the lots sold shall be deducted from such proceeds. 

Upon the conclusion of each sale the board will report to this office the result 
thereof, the amount of money received from the sale ‘of. the lots, the expenses attend- 
ing the sale and conveyancing, the amount of assessments upon the lots sold, and all 
claims by members of the boards for compensation for work in connection with such. 
sales. 


In pursuance of this act, and the instructions, the board on August 
26, 1893, sold some unclaimed lots in East Guthrie, and on October 14, 
1893, sold others in Capitol Hill and West Guthrie, and the recapitula- 
tion of its report to your office on these sales is as follows: 


CAPITOL HILL. 


a | | Valuation of the lots sold $14, 900. 
Total amount realized..........-....----- Salt ah weceees oe eee ewidiin kewters . $1, 378. 50 


Cost of publication notice..........--.. Seger es $387.34 
Notary 2008-.5eo weccerccecioex ceeweutcs es iui eee egeees. had 
Clerk hire ..2.. 22-2 0....+-+- tise SewawewsieawowheowdesssGess, asad 
Original ASSEININGH TS: pave wdcacecaveectaaccevecwnvensesean,, 149500 





7} pr. ct. additional assm’t on $14,900 on original valuation -. L 117.50 | 
| : 1,317, 03: 


— 61.47 
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| = BAST. GUTHRIE. | 
. “Valuation $2,950.00. | 
Amt. of additional assess’t (224 a on valuation) seine: es eee wee $663.75 

















Pub. notice of sale -.--...-2...2--2----64- Jae nba cone ence ees $36. 75 
Pd. W. B. Cherry, notary & clerk .......222-.0-..----+- wee tele 
Original assessments ieee a ts Neca cates aga lewialuaate eee eis 29. 50. 

| — 74. 00 

‘Total Lie ie buneismcusiueehe wel weaned wanl pwee Relea bon wey 737.75 

Total am’t Of SOLER ese shes aces  tatias blood Sep iee ed tis 811. 00 

Total bro’t down....--.. Dias pinlva vig Siako eaiews egeemean’ shape ainises 737.75 

| Balance due city SOV cy coug ccen comciasleMerca sinha ne wens Scsewaee 713. 25 


WEST GUTHRIL. 


Valuation $1,300. 





| Total ADIOUNE POA 260: dncene dco ewseceuatcs Oc weenusedusateesedeee wee - $188, 25 
Publication notice ...-... .....220-. eee eee ee niaee sees eta $3.91 7 
Notary fees (5 dveds)...........--6.---- DOE ee ee 1.25 
Clerk hire .........-- Patent eke ue ees eRe OaTee ana -- «BB 
Original Assesses: s6cksesenw coesretekw wea eseabee meas 19. 50 
124-pr. cent additional assessment on $1,300, original valuation.. 162.50 
- vg — 187. 72 

Balance due townsite ...-.-- epee ceceee cee ape ea eet one oe 0.53 


It will be seen that the total amount realized from the sale was 


$2,377 .75, and of this sum, but: 8139.2 25 was:.teudered the city, which it. 


declined to receive. 

The contention is, that there is no authority for levying the “addi- 
tional assessments,” as shown above. The other items of expense as 
| reported are not objected to. | 

lt appears by a letter from the chairman of the board, antea October 
10, 1893, transmitting his report of the sale. in East Guthrie, that the 
additional assessment was made to meet “current expenses.” It is 
charged by the city that the additional assessment in each case was 
made for the purpose of covering expenses of the board in other matters, 
aside from those connected with these identical sales, and the money 
thus obtained was used in this way to the detriment of the city. 

On January 30, 1895, Mr. Secretary Smith considered the matter, and 
held that under the regulations of November 30, 1894 (19 L. D., 334), 
the board had the authority “to make the additional assessments, 
which seem to have been rendered necessary by its financial embarrass- 
ment.” Inasmuch as there was no detailed statement of the actual 
expenses incurred by the board in making these sales, the whole matter 
was returned to your office that such an account be stated and then 
_ transmitted to the Department for further action. 

On January 26,1897, your office transmitted the reports of the board,. 
the recapitulation: of which are quoted above, and, in addition, a report: 
_ from the board of the time consumed by each mene in connection 
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‘with the sales. By this latter statement it is shown that the board - . 

charges for forty-two days’ ser vice, at $17 per day, which amounts to 

$714. It will be observed: that in its original report the board does not 

make any charge “for compensation for work in | connection with eed 
sales,” as required by the iistructions, 

The Department took 1 up the matter for consider ation, and, on Feb- 
ruary 6, 1897, Mr. Secretary Francis again sent the matter back to your 

office for additional information as to the time actually spent by the - 
” board in connection with the sales; ; also to submit a statement of these 
accounts in conformity with the circular of March 31, 1893. 
_. The whole matter is now before the Department | for consideration, 
and, under the statement of the accounts as submitted by your office 
as requested by departmental. letter of February 6, 1897, there would 
be nothing due the city, the amount realized falling short of expenses 
and assessinents about $89.00.. The difference between the two state- 
ments is accounted ‘for by the fact that your office adds the per diem 
_ compensation of the board, which the latter omitted. | 

Aside from the fact that the reports. of the board were not in con- 
formity with the regulations, in that they did not include the time 
occupied by its members in counection with the sales, the real point in 
issue is, whether the board was justified in levying the additional 
assessments that have been so potent a factor in exhausting the funds 
that otherwise would have been turned over to the city. | 

It will be observed that the additional assessments made are not 
uniform; that against Capitol Hill being seven and a half per cent; 
East Guthrie twenty-two and a half per cent, and West Guthrie twelve 
and a half per cent. We are not advised fully the exact purpose for 
which they were made, but it appears that there was financial embar- 
rassment with the present board by reason of the mismanagement of 
its predecessor, and that these assessments were levied for the purpose 
of meeting the current expenses of the. board. 

By informal inquiry in your office, it is. learned that there were no’ 
other lots in its control upon which any such assessments were made 
by the board. | 

The decision of the Department of J auuary 30, 1395, in this matter, 
holding that more than one assessment might be ade, is based on 
paragraph 11 of the regulations of November 30, 1894. - While it is 
— true that this circular was not in force at the time of the transaction 
now under consideration, yet the ruling made there might be constr uéd - 
to apply to the circular of March 31, 1893. ‘In this latter circular it is 
said: “And all assessments upon fie lots sold shall be deducted from 
7 such proceeds,” thus, in effect, authorizing more than one assessment. 
But it is apparent that in that decision it was only contemplated 
that such assessments should be levied, as were authorized by law, 
because your office was called upon to give a. detailed statement of the _ | 
transactions, for the very pur pose, it will be assumed, of ascertaining a 
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eOenes there was. any vigiauon of the ie or regulations. In view 

of the showing now. made to. the Department for the first. oe the. 
_ question arises whether these-assessments were authorized. aa 

In my judgment, there was no warrant for this action in the case at 
bar, either under the law or the instructions. The net, proceeds of 
these sales were in contemplation of the statute a donation to the 
municipalities, and any diversion of the funds, after paying the legiti-- 
Inate expenses attending: the sales and the original assessment required - 
to meet the items contemplated by statute, enumerated in the eleventh 
‘paragraph of the circular, November 30, 1894, was illegal. Ample: 
provision is made for the’ compensation of townsite. boards’ and. for” 
their current expenses.in each individual case in which they are called 
upon to act officially, and. there would seem to be no excuse for appro- 
priating from the fund arising from’ such sales money to pay “current 
expenses” or for any other purpose not immediately connected with the 
sales. : 
There can be no objection to making ‘more - than one assessment for 
the legitimate purposes of the act, where it is made uniform, so that 
the burden will fall on all lots alike, but to make the unclaimed lots — 
alone, as in this case, bear all. the burden of the RUOEIAeS,: 181 in. aly. | 
judgment, wholly unwarranted. ey = 

I can not agree to a construction of the law that will ae iti In Ake : 
power of a townsite board to arbitrarily make assessments as their 
caprice or interest might suggest. | 

. The result of the action-of the board in this case was to make the. 
qucicipaliy bear the burden of the former delinquencies, and thus © 
deprive it of the fund cone ponicmpinrs should - “ee into its 
preaent ys | , 

‘ The board did not in making its report inclide its per rdiem compen- 


sation, as required, but evidently paid its members out of the addi- — 


tional assessment. An examination of its weekly reports of service, 
submitted at the time, shows that individual members put in a total 
of thirty nine days, amouriting in the aggregate to $228, 00, and the 
settlement should be made on this basis. | 

Eliminating the additional assessments from the accounts, the settle-. | 
ment: Should, in my JngRINSH; be upon. the ore basis: 


CAPITOL 1 HILL. 
To.amount from sale of lots. re en ore as heeere eee ees Sea crent emer ss wees Pes 378, 50 





By. am’t paid for publishing notice of. sale eile Ma inten eaduakeens $37. 34. 
& . &. notary pa see joetesereeetteedn cee nen 1.168 
ae clerk WiPG eos ee ceeceues yee oe Pee ee ee res OB dd . = 
: _J. B, O. Landrum, trustee, 9 days at $7 per day. ee ‘ 63.00 --- 2 ee- 
eee - Johinr T.Faylor, trustee; 17 days at $5 per day .....2. 85007. °°. 
fee smo of original ee bre ‘on A 1oks ee glass dos ees ese week IO 00 es 
Balance d due he valiy tee detes eee Sattastaaeassea nid: oe "4080.97: 


10671—VvoL 24——24 
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pts WEST GUTHRIE, | - 
To anieant ree’d from Te of lots...--.+---. SE Oe ann aS Ste eta hal . $188, 25. 








By am’t paid notary fees .--......2:...-. SEG hess aaa veka oes $1.25 | 
« .  elerk hire SeauetdeaMae oon Geet s eee ena ees ee easeees .56 
hea J. B.O. Landrum, trustee, 3 days at $7 pee day ices 21.00 © 
amount of original ass’t on lots sold -........22.....---.- 19,50 
| , : —% we —— 42, 31 
| aunae due the city oo hee sted ee eS Goss ax ee) 145. 94 
7 | EAST GUTHRIE | _ - 
| To auntie read from gale... ..-.22ee--- Siow ilahS Hare tui aididae @acaieeaces $811, 00. 
. By am’t paid publishing notice of sale. .. 40s ceese sees cess eceeses $9675 | 
| + notary public and clerk.....0..-..02----- seateekisse- inte: 
qo eee ‘ Hugh McCurdie, trustee, 1 day at $5 per day .....--. 6. 00 
Fi, HE John T. Taylor, trustee, 8 days, at $5 per day .....-. 40.00 
“2 oie » J.B, O. Landrum, trustee, 2 days at $7 per day-. tase. 14,00 
a Snioant of orginal ass’t on lots sold.........---2s----+--. 29,50 | 
| | -* | | n 133. 00 
Amount due the city v2.2 ssessteeeseee eee ieee ere, oer 678.00 


* This makes a total due the city of $1, 854.91. | 

~The action of your office ¢ approving: the accounts of board N No. 6, in: 
the sale here under.consideration, is reversed, and the settlement will | 
be made i in accord with this decision. 


aoe GRANT—INDEMNITY SELECTION~SPECIFICATION OF LOSS. 


BROWN | v. NORTHERN PACIFICO R, hi. Co. 


Railroad indemnity deicctlone made under the ionaieed order waiving specifica- 
tion of loss, are valid, and while of record a bar to the allowance of adverse 
. claims.” A subsequent designation of losses in bulk in support of such selections, 
| and rearr angemeut of the losses so designated, tract for tract, to correspond with 
~- the selections, can not be regarded as an aliandonment of the company’s right 
under the selections as originally made. . 
Indemnity selections, regular and legal under the existing Py oonetnnetion of the beni 
at the time when-made, should be protected under a changed coustruction of the 
grant, 


| ene B lisé to the Commissioner of the. General Tan Office, Avril 295: 
(W.V. D.) a | 1897. - | (J. L. McC.) 


Philander N.- Brown -has- appanlea: ‘bond the- decision of your office, 
_ dated December 28, 1895, holding for caucellation his homestead entry” 
for the SW. 4 of Sec. ‘3l, Te 132, R. 5D, Se land district, North | 
Dakota. | | 
The tract lies within the indennity limits of the Moknovn Pacific 
Railroad. It was: selected: by-the company per. list No. a on April 9, 
- 1883;.re- i ee October 12, 183; pneu: 23, 1892; and November | 
26, 1895. sein - | 
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On October 14, 1896, Brown made homestead entry for the tract in- 
controversy. 

The list tiled on April 9, 13883, was ies Ghaunpied by a ist of the 
losses within the primary limits which served as-bases for- the selec: _ 
tions. Such a list. was in accordance with and (if in other respects - 
proper) recognized as valid by the. Reparemente: Instructions of Maye 
28, 1883 (12 L. D., 196). | 

The list filed on October 12, 1887, contained a dsaiain of isten: 
as required by departmental cironlat of August 4, 1885 (4 L. D., 90), 
Such losses were, however, set down “in bulk”—not arrau ged tract TOR 
tract with the corresponding selections, 

The list filed February 23, 1892, contained a idee oration of eee 
arranged tract for tract, as required by the Department in the case of » 
the Northern Pacific Railroad Company v. John O. Miller (11 L. Ds 
_ 428), and of the Florida Central ane Peninsular Railroad. Company 

| ce L. D., 529). : 

. The re- cairanged list of November 26, 1895, was render ed necessary - 
by the departmental decision of Waveniher 13, 1895 (21 L. D., 412), hold- 
ing that the grant for the Northern Pacific Railroad Company did not 
extend east of Superior, Wisconsin. 

The appeal contends that Brown’s homestead entry (of October 14, 
1895, supra,) was allowed “prior to any valid selection by the com- 
pany,” and that “it was error to hold that a subeeaieny selection can. 
in any way affect” said entry. — 

The above is tantamount to an allegation that the: savorl sclechon 
lists filed by the company prior to October 14, 1895, were invalid. 
This contention, however, can not be sustained: ‘The Department has 
decided, in the case of O’Brien v. Northern Pacific Railroad Company . 
(22 L. D., 135), as correctly summed up in the syllabus: | 
_ Indemnity selections made under the departmental order waiving specification of 
loss are valid, and while of record a bar to the allowance of adverse claims. ‘A list 
in bulk of lost lauds filed thereafter in support of such selections does not invalidate : 
the same; nor can a subsequent re-arrangement of said list, tract for tract, to corre-. - 


spond with the selections, be regarded as an abandonment of the company 5 eae 
under its original action, + : 


- It is not. alleged, ad it ieee not: appear from the on: that ths 
company has ever done anything that can be construed as an aban-. 
donment.of its selection of the tract in coritroversy in. 1883; and said 
selection has since that date remained of record, a. notice. and a bar to:. 
the allowance of any adverse claim. _ ae ae 

. The appellant contends. that the selection of 1883, - 
having been voided by the decision of the Honorablé Secretary, “dated November 13, 
1895, 16 was error to hold that such alleged selections are a bar to appellant’s entry: 
“This language undoubtedly refers to the decision in the case of the 
Northern Pacific. Railroad Company (21 L. D., 412, supra), holding that 
said company liad no grant east, of F Superior City, and that Tosses © 
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alleged to have occurred east of Superior City-could not be made the 
basis for indemnity selections in North. Dakota. 7 . 
The allegation that the selection of 1883 was voided by said decision 
is incorrect. It expressly directed ‘that the company be allowed sixty 
days for notice of” said “decision within which to specify a new basis 
for any of its indemnity selections voided” thereby. In the case of list 
No. 7, here under consideration, notice was given to the company, as 
above directed; and within much less than the sixty days prescribed 
by the Department, the company specified new bases for its selections. 
Said selections, haviug been regular and legal under the existing con- _ 
struction of the grant at the time when made, should be protected. . 
under the changed construction. (See cauye VD Northern Paes | 
Railroad Company, 23 L. 'D., 351.) | : 
The company’s selection of the tract in controver Sy therefore appears 
to be in ali respects valid; Brown’s entry forthe land covered thereby 
was improperly allowed; and the decision of your office holding. said — 
entry for cancellation 18 hereby affirmed. | ae. | 


STATE BOUNDARY—RIVER—CHANGE OF CHANNEL. 
_ OPINION. 


The boundary between the Indian Ter ritory and. dig State of. Texas is the line of the - 


middle of the main channel. of. Red: riveras it, existed when’ Texas was annexed: — 


. tothe United States, and: subsequent: ‘sudden. changes in the current or main 
channel of said river will not in any way affect the location or position of said 
boundary line as it lay upou the earth’s surface when established. 


Assistant A ttorne, y General Van Devanter to. the. Seer etary of the Interior. . 


Oto." 


[have received by vorerenee from your office, certain letters referr ed . 
to you. by the Director of the United States Geological Sur vey, as fol-. 
lows, to wit: , 
‘Four letters from ©. H. Fitch, Easacetine in charge, dated respec-. 
tively, February 24, March 27, April 3, and April 5, 1897: 
A letter from: the Commissioner of ‘Tdi Affairs: dated Mareh 16, 
1897: —_ 
Two letters.from Oscar Jones,: United States surveyor, : dated respec- . 
tively March 7, and March 29, 1897: 
A letter from W.S. Post, topographer, dated April 1, 1897: 
. ° Also two diagrams, showing ‘“‘cut-offs” in the course of the Red. river, 
which is the boundary between the Indian Territory and. the State of 
Texas: 
. And ‘I am “requested. to answer the following question: “Where the 
| Red river,. which constitutes a boundary of the State of Texas, . has | 
_ changed its course, will the old bed of the stream remain the boundary, 
‘or must the ee channel be regarded as such?” | . 
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The diagrams show the locations of four cut-offs within a aistaate of 
less than forty miles west of the boundary of the State of. Arkansas. - 
-The most easterly (marked ©) is in T.1158., R. 27-E.; and it transferred 
in the year 1895, from the Territorial to bie Texan side of the river, @ 
very considerable body of Indian land, in the shape of a pear with a 

“harrow neck or stem. The most westerly (called the ‘* Watson cut- off”), 
is in T..7.8., R. 21 E.; and it transferred, probably in the year 1890, from 
the Texan es the Territorial. side of the river a body of Texan land of 
similar shape. The other two cut-offs (marked A. and B. respectively), 
‘are situated in T.8S., R. 22 E., and T. 10 8., R. 25 E.; and both trans- 
ferred in the year 1866, ‘Texan land to the Territor ial side of the river. 
The letters before me show, that all of the cnt-offs were caused sud- 
denly by floods and overilows of the waters of Red River; aided prob- 
ably in one instance by a ditch which the occupants of the land had 
‘eut across the narrow neck of the peninsula. 7 

Texas was admitted into the Union by joint cea ion of Songiess 
‘approved December 29, 1845 (9 Statutes 108), in accor dance with a joint | 
resolution approved Mar ch 1, 1845, (5 Statutes 797). At that time the 
boundary between Texas and the United States was defined as follows: 


The boundary line between the two countries, west of the Mississippi, shall begin 
on the gulf of } Mexico, at the mouth of the river Sabine, in the sea, continuing north 
along the western bank of that ri ver, to the 32nd degree of latitude; thence, by a line | 
due north, tothe degree of latitude where it strikes the Rio Roxo of Natchitoches or 
Red river; then following the course of the Rio Roxo westward to the degree of lou- 
-gitude 100 west from London and 23 from Washington; then crossing the said Red 
viver, and running thence by a line due north to the ee Arkansas; thence follow- 
ing the course of the southern bank of the Arkansas, to its source in latitude 42 north ; 
ani thence by that parallel of latitude to the’ South Sea... . 

All the islands in the Sabine, and the said Red and Arkansas rivers, tiroliehout 
the course thus described to belong to the United States.. See treaty with Spain of 
February 22, 1819 (8 Statutes 254-256), treaty with Mexico of April 5, 1832 (8 Stat- 

utes 374), the convention with Mexico of April 21, 1836 (8. Statutes 464), and the con- 
vention with Texas of October 13, 1838 (8 Statutes oft): ar 


By the act of J uly 5, 1848, (9 Statutes 245), Congress ‘voluntarily: 
ceded to Texas one half of Sabine Pass, one half of Sabine lake, and 
‘one ha'’ of Sabine river from its mouth as far north as the thirty sec- 


ond degree of north latitude. And in the year 1850, by agreement | 


between the United States and the State of Texas (9 Statutes 446, and 
1005), the boundaries west of the 100th meridian were changed. But 
-no change has been made in the boundary extending from the 94th to 
the 100th meridian following the course of Red. river. I therefore 
assume that the boundary between the Indian Territory and: the State 
-of Texas, is the line of the middle of the main channel of Red river 
as 1t meandered. in 1845, when Texas was annexed. | 

‘I am respectfully of opinion that a change in the. erent or main 
channel of the river does not change or in any way affect the location 
or position of the boundary line, as it lay upon the earth’s pureave | 
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‘when established by the treaties. The river was only a land-mark. 
‘The removal of a land mark will not change the line. | ; 

On November 11,1856, Attorney General Caleb Cushing furnished 
the Secretary of the inted ior with his official opinion and advice 
respecting the question now under consideration (8 Opinions of Attor- 
ney General 175). After discussing the legal effect of changes happez- 
Ang. by accretion—by gradual and insensible accession and Se 
-of mere particles—Mr. Cushing on page 177, said: 

But, on the other hand, if, deserting its original bed, the river forces for itself a 
‘new channel in another direction, then the nation, through whose territory the river 
thus breaks a way, suffers injury by the loss of territory, greater than the benefit of 
‘retaining the natural river boundary, and that boundary remains in the middle ¢ of the 
deserted river bed. 

In the case of Missouri 2. Kentucky, at Wallace 395- 401), decided 
in December 1870, the supreme court of the United States, after recit- 
ing that the.niddle of the bed of the main channel of the Mississippi 
river was the ancient boundary between Kentucky and Missouri as 
established by treaties, said: a. 

If the river has subsequeutly turned its course, and now runs east of the island, 
the status of the parties to this controversy is not altered by it, for the channel | 


‘which the river abandoned remains, as before, the boundary between the States, and 
the island does not, in consequence of this action of the water, change its owner. 


The forty first Congress recognized this rule of law, and legislated 
eaccordingly. The boundaries of the States of Iowa and Nebraska and 
the Territory of Dakota cornered, at the junction of the Big Sioux 
‘river with the Missouri river. The middle of the Missouri was the 
boundary line between Nebraska and Dakota. The river madea bend 
or loop southward enclosing .a -peninsula, which was about 24 imiles 
dong and 23 chains and 60 links wide across if neck, and contained 
890.12 acres. This peninsula belonged to Dakota. Sometime between 
1867 and 1869, the river cut for itself across the neck, a new and main 
channel, and thus added (so to speak) to the Nebraska side, not only 
the acres contained in the peninsula, but many more acres contained 
in the abandoned bed, which soon became dry and arable. In order to 
-end controversies and prevent litigation, Congress by the act of A:pril 
28, 1870, (16 Statutes 93) ceded to the State of Nebraska jurisdiction 
over all the land which the river had cut off from the territory, and 
established the middle of the new channel as the boundary between 
the State and the Territory. (See Phillips v. Sioux City and Pacific 
Railroad Company, 22 L. D: 341. | 

There: is no-occasion. for. the Secretary. of the. Interior to pronounce : 
‘at‘this time a formal decision of the question propounded tome. Out 
of the condition stated, maiy classes of guestions will arise as the 
settlement of the country progresses ; questions concerning the political 
jurisdiction ot the authorities of the State and of the Territory respec- 
‘tively; questions affecting the rights of inhabitants of ‘the Territory 
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who owned. land which : abutted upon. the river as - ib: formerly. ran 
questions affecting the rights of citizens of Texas similarly. situated; 
and questions affecting the rights of those citizens of Texas or Taabe 
itants of the Territory, whose lands have been washed away, and either 
totally or partially destroyed, by the new channel. All these questions 


- can be best determined as they arise, and after hearing the Per sons 


interested in them. . | 
I respectfully advise that the sur veyors | in the field soul be 
instructed to trace, survey, meander and mark with appropriate. monu- 
ments, (1) the line of the middle of the main chanuel of the river as it 
formerly ran; (2) the left bank of the old channel; and (3),the left bank 
of the new channel; so that township maps may ihe made showing the 
fractional subdivisions which will be made necessary by the closing of 
the surveys on each one of said meandered lines, respectively: They 
should also be instructed to find out, as far as practicable, the names — 
of all persons claiming lands abutting upon either chanuel, and the 
size, location and shape of their respective claims; and to procure, by 
the affidavits of intelligent and reliable persons or otherwise, other 
information as to facts and dates likely to be useful in detoeniniie any 


of the questions that may hereafter arise for consideration by the | 


Secretary. 
The Director of the ‘Geological Survey, will give all necessary ae 
‘proper instructions to his subordinates. 
Approved April 29, 1897. 
C, N. Buiss, Secretary. 


ee 


RAILROAD GRANT—INDEMNITY SELECTION. SPECIFICATION OF LOSS. 
NORTHERN PACIFIO R. R. Co. v. FIEBIGER. 


On the fatiauoemant tract for tract, of indemnity selection lists, where the losses — 
were originally designated in bulk, the assignment of a loss not included in the 
original designation works an abandonment of the original palegan to the 
extent of the tracts selected on account of the new basis. , 


Secretara y Bliss to ihe Commissioner of’ the General Land Office, April 29, 
(W. Vv. D.) ee © & AOOre* | © (EW. G3) 


The Northern Pacific Railroad Chane has appealed from your : 
office decision of J anuary 4, 1895, holding for cancellation its indemnity | 
selections covering lots 1 and 4 anil the E.4 of the NE. 4 of Sec. 29, T. 
. 64 N., BR. 19 W., Duluth land district, Minnesota, and permitting the 
homestéatl entry of Edward Fiebiger, covering said Jand, made N ovem- 
ber 4, 1887, to stand. 

This tract is within the forty mile or second avdemudey’ belt of the | 
grant for said company. Lots 1 and 4 and the NE. 4 of the NE. 4 of 
said Sec. 29, were included in the company’s list of ‘selections made 
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: ae i" 23, 1883; and: ‘lie. SE. 4 4. L of the NE. 4 of aid Sec. 29 was teluded 
in the list of séleotions made October. 17, 1883. 
. ~'. Both the company’s lists were sopomipanied by a destaneiion of ea 
‘in bulk, equalling the coe but were not Berenice tract for tract 
‘with the selected lands. | 
...On June 19, 1891, the company Aiea a re-arr sagenient of its iit 8 in. 
ene the same tegen were used as those contained in the original. list 
of April 23, 1883, and arranged tract for tract with the selected lands, — 
, 2 On ae 11, 1893, the company filed a re-arrangement of its list of 
. October.17, 1883; and in this re-arranged list the SW. 4 of the SH. 4_ 
of Sec. 19, T. 52.N., R. 13 W., is made the basis for the selection of the 
- SE. dof the NE. 4 “ol caid’ Bec. 29. This loss was not contained in. the 
‘original hist of October 17, 1883, and must therefore be treated as.a 
new: selection as of the date of its presentation (April 11, 1893). 
'. So far as the same losses were used in the re-arranged lists as were 
contained in. the original lists, the original.sclection is not invalidated, 
_ ‘and the company’s rights date as of the filing of the original lists. See 
O’Brien v. Northern Pacific R. R. Co. es L. D. mie St. P., M. & M. 
‘Ry. Co. v. Lambeck (Id., 202). 
.Fiebiger’s entry having been made N aveniee 4, 1887, the same iuieht 
_ be permitted to stand as to the SE. 4 of the NE. i 4 of said Sec, 29, 
included in the selection of October 17, “1883, which was abandoned by 
the company’s re-arranged list of pri die 1893, As to the balance of 
the land covered by his entry, the soinpanys Selection of April 23, 1883, 
takes precedence. His entry will therefore be canceled, unless, after 
due notice, he elects to retain the said SE. 4 of the NE, 4. 
Your office decision is accordingly modified. 


TIMBER LANDS—SETTLEMENT CLAIM. — 


FERST %, SOLBERG. 


Land cov woreda by the bona fide settlement claim of a pre- emptor is not subject to 
timber land: purchase; and the applicant for the right of purchase cannot take ~ 
advantage of irregularities in the assertion of the pre-emption claim. 


: Secretary Bliss to the Commissioner of the General Land Office, April- 29, 
(W. V..D.) | 1897.00 (C. J. W,) 


* September 11, 1893, Felix Ferst filed timber and stone statement No. 
1316 for NE. ‘tof See, 93, T. 67 N., R. 20 W., Duluth, Minnesota. i 
June 20, 1893, Hans. Solberg filed declaratory statement No. 5908, 
~ and on Jenwaty 11, 1894 filed a new declaratory statement, No. 6072, 
for the E. $ of NE. 4, NE. 4 of SE. 4. and SW. +4 of NE. 4 of same sec- 
tion. Notice of intention to Fea final proor issued to ‘both parties, 
August 10, 1894, : 
- August. 10-20, and 22, 1894, the ancoe: of bathe neties were sub- 
mitted, and hearing had before the local officers. March 8, 1895, the 
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receiver filed his decision, rejecting the proof of Felix .Ferst, and 
approving the proof of Hans Solberg. On March 22, 1895, the register 
filed his decision, rejecting the proof of Hans Solberg, and approving 
the proof of Felix Ferst. Ferst appealed from the decision of the 
receiver, and Solberg from that of the register. pene. also. nlee a 
motion +6 dismiss Solberg’s appeal. | 
October.21, 1895, your office overruled the nietion to dismiss Solberg’ Ss 
appeal, and passed upon the case, affirming the decision of the receiver, 
approved -the final proof of Solberg and rejected: the final me of 
Ferst, for the Jand covered by the filing of Solberg. i 
Froin this decision Ferst has appealed, upon the following grounds— 
I. Error in finding ‘that ‘the evidence of the timber claimant and his witnesses 


is very unsatisfactory indefinite and uncertain.” 
II. In holding ‘that the: timber claimant. and his witnesses did. not find all the 


improvements claimed by the pre-emption claimant, and in not finding thatacon- — 


siderable portion of said improvements if on the land were made subsequent to the 
Inspection of timber claimant and. his witnesses and subsequent to the initiation of 
the contest. ° 

III. In finding that the testimony does not see that the pre-emptor voted ‘in 
-Duluth twice after he established his alleged residence on the land; and in not find- 
ing that the circumstances of his having voted once in said city was evidence 
which, taken iu connection with other proven laches of said claimant and contra- 
dictions in his testimony, was sufficient to impeach his residence and good faith. 

IV. In finding that *‘the evidence establishes the good faith of the pre-emptor.” — 

Y. In finding that the land is chiefly valuable for agricultural parposes. . 

VI.. In not affirming the decision of the register in rejecting the final proof of the 
pre-emptor and awarding the land to the timber claimant and appellant herein. 

The local officers having filed disagreeing opinions in the case, under 
Rules 48 and 49 of Practice, your office properly overruled the motion 
to dismiss the appeal of Solberg and considered the whole: case. 

The land in question became subject to entry by the filing of the plat 
of survey at 9 o’clock on June 20, 1893. Solberg’s application and aiffi- 
_ davit were received by mail on that day,-previous to 9 o’clock, and 
~ placed of. record. ‘Your office by letter ““G” of November 3, 1893, 
directed the local officers to notify Solberg that his filing was. illegal, 
but.that he would be permitted to make a second filing and that he 
would. not be affected by the requirement that his claim should be 
placed of record within three months after the filing of the plat of sur- 
vey, where the failure resulted from the erroneous action of the local 
officers. Solberg was accordingly notified that he would be allowed 
until January 15, 1894 to legalize his filing by making a new declara- 
tory.statement, which was filed January 11,1594. No new affidavit of 
form (4 102b) was then filed, and on August 20, 1894, at the time his 
final proof was taken he was allowed to make and file said affidavit. 
Your office held that the affidavit filed by Solberg with the illegal 
‘declaratory statement, followed within a short time after notice of its 
illegality by the second filing, was sufficient evidence of Solberg’s quali-. 
fication to make the filing. The issue is not between settlers or between 
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rival applicants to enter for homestead purposes, but between a. pre- 
-emption claimant who makes settlement on the land for homestead and — 
agricultural purposes, and an applicant to purchase the land, as land 
unfit for agriculture and chiefly valuable for its timber, under the act 
of June 3, 1878 (20 Stat.; 89). . A proviso to the act subordinates it to 
any bona fide claim under any law of the United States, and to the 
improvements of any bona fide settler. Theland subject to sale as tim- 
ber land must be uninhabited and without improvements. .The proof 
‘in this case shows that at the time of Ferst’s- application to purchase,. © 
it was settled upon by Solberg, and was improved by him, and was not 
subject to sale under the law. While the evidence is soinewhat con- 
fused as to the precise date of Solberg’s settlement, there is no doubt 
but the settlement antedated Ferst’s application to purchase, and that 
the land was at that time improved. That it had some improvements 
onit is apparent from Ferst’s own testimony. If have caused an exami- 
nation of the field notes of the survey of the township embracing the 


 Jand i in question to be made. In the report of the surveyor, made July 
«+b, 1892 (nearly a year prior to the date of the opening of those lands to _ 


entry and settlement), at the end of his field notes, he gives a list of 
the settlérs whom he found in the towuship, and aot others is the 
‘name of Hans Solberg. He adds the memorandum: “These settlers 
have good improvements.” This circumstance is entitled to considera- 
tion, with the evidence of the pre-emptor. | 3 

The evidence furnished by Solberg shows his inierovemtents to be 
worth about $300, and it indicates that his settlement was made with 
‘the intention of making the land his permanent home. The defect in 
the declaratory statement filing of Solborg is not available to Ferst. 
He is not a-settler, and can take no.benefil from Solberg’s failure to file 
in three months after the filing of the plat of survey. It was permis- 
sible for Solberg to perfect his filing at the time he offered his final 
proof. (Ellen Barker, 4 L. D., 514). It is insisted that Solberg’s resi- — 
dence on the land is coniradiated and overcome by his admission that. 
he voted in Duluth in 1892. This is not a conclusive presumption as 
was held in the case of the State of California v. Sevoy (9 L. D., 139). 
This case is also authority for perfecting the filing by amendment. 
There is in the record sufficient support for your office decision, and it 
is affirmed. 
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REPORT OF SPECIAL AGENT—ATTORNEY. 
ALBERT H. Horron. 


An attorney in good standing before the Land Department is entitled to inspect 
reports of a special agent on which final action has been taken by the General 
Land Office adverse to the interests of his client. 


Assistant Attorney Yy General Van Devanter to the Secretar y of the In- 
_ tertor, <2 o eee: 


Tam in receipt, by reference from the Hons First Resistant Secretary. 
of the Interior, of a request from Albert H. Horton, asking that a 
former order of the Commissioner of the General Land Office, refusing — 
to communicate to him, as attorney for J. P. Pomeroy, the specific 
grounds of alleged frauds and irregularities of-one W. R, Hill in mak- 
- ing homestead entries in Kansas be modified. . 

. Briefly stated, it appears that ‘Hill, acting as guardian for minor 
heirs of deceased soldiers, made quite a number of homestead entries _ 
for said heirs, and, as made, transferred the land to Pomeroy. The 
entries went to patent. i 

7 Upon an investigation by a sei arent of the land lees: the 
Several entries were reported to be fraudulent in their inception, for 
reasons which are immaterial to this opinion. 
~ It is ascertained from inquiry in the office of the Commissioner that — 
on this report his office was in the act of recommending the institution 
of an action against Pomeroy to cancel these patents, when a request 
was made that action be suspended to allow Pomeroy to investigate the 
Inatter, and by letter of February, 24, 1897, to. Hon:..Charles..Curtis, 
member of Cone gress from Kansas, action on ilies reports * was“ suspended | 
“thirty days within which Mr. Pomeroy may surrender the patents in 
the cases,” and, if no action was taken ae that time, suit would be 
instituted. 

it appears that Mr. . Horton, as attor ney for Pomeroy, sent.a, ne 
to the Commissioner, asking that he “be advised of the specific grounds _ 
of irregularities and fraud in each case,” and by letter of March 28, 
(1897, the Commissioner declined to furnish the information. He then — 
addressed a letter to the Hon. First Assistant Secretary of the Interior, 
‘referring to the former correspondence, and asked that the Commis- 
sioner’s order be “changed or modified, so that, as attorney for Mr, 
Pomeroy, I may have the information requested: and may also have 
“Sixty days additional time for. further examination.”. This was referred 
‘to the Commissioner for. report, and by his: letter. of April: 21, 1897, his 
report was transmitted to the First Assistant Secretary, and by him 
‘referred to me for an opinion, as before stated. 

The question submitted to me is, whether the Commissioner should 
furnish the information on file in his office 1 in regard to these entries. 
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The matter of allowing ae iners before the Department to inspect 
the records of the Commissioner’s:office was fully discussed in the case 
of W. H. Lamar (5 L. D. , 400). It appears that Mr. Lamar applied for 
permission to examine a ord for the purpose of determining whether — 
he. would accept a retainer in the ease, and the privilege was denied. 
him by the Commissioner; whereupon he appealed to the Department, 
and it was decided that he had the right to do so. In.discussing the 
matter, Mr. First Assistant Secretary Muldrow said: 


Attorneys have always been allowed by the courts to enter a special or limited 
appearance, and it would seem that attorneys practicing before this Department, in 
good standing, ought to be allowed to inspect the records of your office, including 
all papers upon which action has been taken affecting the rights of parties. The 
mere fact that a case is pending in one division of your office rather than in another 
- ean make no difference in the priuciple. It ought uot to be presumedthat attorneys | 
of good stauding iu this Department. will disregard. their obligations: to be faithfal 
to the Department as well as to their clients. - 

No good reason is. shown why an attorney practicing before this Department 
should have any less privileges than would be accorded to any other reputable per- 
-son seeking to inspect the records of your office. While it must be conceded that a - 


_ large discretion should be given to your office, yet that discretion is a legal one and 


should be exercised in accordance with the regulations of the Department, When, 
therefore, any attorney practicing before this Department represents that he has 
‘been applied to by a party in interest to appear for such party in any case pending 
In your office, and that he desires to inspect the record of such ease to learn the 
‘nature thereof and ascertain the amount of fee to be charged for his sérvices in 


_ appearing for such party, such attorney should be allowed to inspect the record and 


all papers upon which action has been HOReD by ou office adverse to the interest of 
such panty: | 


It seems to me that this cling’ can with propriety be applied to the 
case at bar, so soon as it reaches the proper stage. It is evident in 
the Lamar case that action had been taken against his client that was 
adverse to his interest. After actiou has been taken by the Commis- 
sioner’s office, such as ordering a hearing with the view of canceling 
au entry, or recommending a suit to be brought to annul a patent, 
there seems to be no substantial objection to allowing an inspection of 
the records of the Commissiover’s office. Before such final action has 
been taken, the manifest impropriety of permitting the records to be 
examined is clearly apparent, because until that time the record is 
confidential, which may or may not on examination result in final 
action adverse to the party, but thereafter the reports cease to be 
privileged and confidential, so far as the interests of the eee affected 
thereby are concerned. 

Applying this test to the case at. bar, it Fait seem as if such final 
action had not yet been taken by the Coninissioner’s office as to war- 
rant the granting of the request of Mr. Horton. It is true the Com- 
missioner had prepared a letter recommending the Secretary of the 
Interior to request the Hon. Attorney General to bring suit to cancel 
_ the patents, but that letter has not been formally transmitted to the 
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Secretary of the Interior for consideration, and until that’ is done, in 
my judgment, such final:action has not been taken as contemplated. 
I am therefore of the opinion that, if the Commissioner of the Gen- 
eral Land Office is still of the opinion that suit should be brought and. 
formally recommends it, then the matter would be in such condition as — 
would permit “au attorney in good standing before the Land Depart-. 
ment” to inspect the record, but until that 1S s done, the records should: 
be regarded as confidential. 
Approved, April 30, 1897: 

C. N. Briss, 
Seer ote YY. 


RAILROAD GRANT—INDEMNITY—ACT OF JUNE 22, 1874. 
OREGON AND CALIFORNIA R. BR. Co. | 


An indemnity selection under the. act of June 22, 1874, based on a relinquishment, 

- - necessary for the protection of entr ymen, ander the rnlings then in force as to. 
- . the date when the rights of the company attached, should not be defeated by a 
_ changed ruling as.to the attachment of rights under the grant, where the lands 
- so selected have been sold by the company, and the grant is not enlarged eh the 
. ‘approval of the selection. 


ee ¥y Bliss to the Commissioner of the General Land Ofice, ee 2oy> 
ik neuen | | 1897. 7 -¢ (BWC) | 
7 your office aia of Je anuary ty, 1896, eres for saneellationa a cer- | 
tain list of selections made March 14, 187 7, under the provisions of the _ 


act of June 22, 1874 (18 Stat., 194), covering lands to the amount of 


1081. 74 acres within the Oregon City land district, Oregon. . | ; 

On October 29, 1869, this company filed in your office a map showing 
the definite location of its line of road from Portland to Jefferson, in 2 
T.108., BR. 3 W.; the distance covered by said location: being about | 
sixty- one niles, Said map was transmitted to this Department Novem- 
ber 4, 1869, and returned with the appr oval of eed Cox January 
29, 1870. 

‘Section 2 of the act of P July 25, 1866 (4 Stat., 239), aning the grant | 
under which the company claims, after deseribine the extent of the 
grant, provides, that upon filing | 
in the office of the Secretary of the Interior a map of the survey of said railroad, or 
any portion thereof, not less than sixty continuous ‘miles from either terminus, the. 
Secretary of the Interior shall withdraw from sale public lands herein granted on — 
each side. of said railroad, 80 far as located, and within the limits before specified. 

It appears. that: in the case of Switt v. California and Oregon Railroad. 
Company (2 Copps. Land Laws 733), involving a consideration of the 
grant in question, it was held that the. right.of the land grant company 
attaches to the granted land “upon the filing of the map of. survey of. 
its road;” it having then done all within its power to identify the land. - 
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Under this ruling the right of the company opposite the Jands in 
question attached. October 29, 1869, at. which date, it appears from an 
abstract furnished by your office, that five of the tracts relinquished | 
and made the bases for selections under the act of 1874, were free from 
adverse claims, to wit, the NE. 4 of See. 1, T. 4 Si. R. 1 i; the NE. 4 

of Sec. 3, 7.458.,, R.1 E.; the SW. 4 of the NE. 4 and lots 2, 3 and 4,- _ 
See. 7, T.48., RB. 4 H.; the NW. 4 of Sec, 7, T. 4 'S, B.2 EB. and the. 
_N.4 of the NE. 4 of See. 27, T. 28. kh. 4 EK. Snbsequentty, and prior to 

January 29, 1870, entries were allowed upon these lands, and upon the. 

request of your office the company relinquished in favor of those entries — 
under the provisions of the act of June 22, 1874 (supra), and on March 
_ 14, 1877, as before stated, made its selections now under consideration. 
| ie the case of California and Oregon Railroad Company . Pickard 
(12 L. D., 133) it was held that the right of the company under the 
grant of J uly 25,1866 (supra), does not attach until the map of definite _ 
location has pee accepted. by the Secretary of the Interior, which in... 
the case under consideration was on January 29, 1870. At that date 
the lands relinquished by the -comnpany were embraced in entries of 
record, and for that reason your office decision appealed from holds the 
lands relinquished were excepted from the company’s grant; that its 
relinquishment was unnecessary, and that no right was gained by its 
selection under the act of June za 1874 (supra). | a : 

This act provides— _ 

_ That in the adjustment of: all railroad land. grants, whether made directly to any 

railroad company or to any State for railroad purposes, if any of the lands granted | 
be found in the possession of an. actual settler whose entry or filing has been allowed. 
under the pre-emption or homestead laws of the United States subsequent to the time 
at which, by the decision of the land office, the right of said road was declared to | 
_ have attached to such lands, the grantees, upon a proper relinguishment ofthe lands | 
so entered. or. filed for, shall be entitled to select an equal quantity of other lands in 


lien thereof from any of the public lands not mineral and within the limits of the: 
grant not otherwise appropriated at the date of selection, to whieh they shall receive 


title the same as though “originally granted, And any such entries or filings thus 7 


relieved from conflict may be perfected into complete title as if such lands tad not — 
been granted: Pr ovided, That’ nothing herein contained shall in any manner be so 


construed as to enlarge or extend any grant to any such railroad or to extend to lands 


reserved in any land grant made for railroad purposes: And provided further, That 
this act'shall not be construed so:as-in any-manner to.confirmor legalize any decision - 
or rnling of the Interior Department under which lands have been certified to any 
railroad company when such lands have been entered by a pre- -emption. or homestead 
settler after the location of the line of the road and prior to the notice to the local 
_ land office of the. withdrawal of. such lands from market. 


From the recital above made it is apparent that under the att g 1D 
force at the time the company relinquished upon the request of your 
office, its rights: were held to have attached on October 29, 1869; conse- 
quently its rights were superior to those who entered after that date, 
and: following its relinquishment it it made due sélection under the act 
| above quoted 7 | 3 . 
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This aareeton was wade, as. before stated, im 1877, and remained 
unacted upon nnotil cousidered iu the decision of your office appealed | 
from, In the mean time the company reports that it has sold. part of the: 
‘lands selected, and the ruling as to the time of the attachment of rights. 
has been changed. Under these circumstances it would seem that the 
company’s selection should be approved; especially as the grant is not. 
enlarged thereby. Should these selections fail, the company would 
nevertheless be entitled to select. other lands within its indemnity 
limits. 

This might not now be possible, for the in demnity withdrawal, w hich 


. was recoguized in 1877 at the time of these selections, has been revoked 


since 1887 and the lands within said limits ous of as other publia: 
lands. | 
. As to the tracts saiesiais in lieu of those before described, your office | 
decision is therefore reversed. | a 

' The remainder of the tracts solinguished and ade the bases for the. 
_ selections under consideration, the abstract. shows, were covered byi 

homestead entries both on October 29, 1869, and July 29, 1870, so that: 
the tracts were clearly excepted from the company’s grant andes either 
ruling, and its relinquishment, as to said tracts, was unnecessary and: 
conferred no right of selection upon the company. eet | 

- As to the tracts selected 1 in lieu of these eas: your office decision i is 
affirmed. - i : 


PRACTICE—NOTICE—AFFIDAVIT OF CONTEST—CORROBORATION. . - 
VINCENT v. GIBBS. | . 
- The Rules of Practice do not require that the notice of'a hearing eee 
within the jurisdiction of the local office from which it is issued. 
A notice of contest is sufficient if it substantially follows the affidavit of contest. 
A motion to dismiss a contest for informality in the affidavit of contest, and ‘the — 
want of a corroboratory affidavit, may be properly overruled by the local office; ' 
as its jnrisdiction is not dependent upon the affidavit of contest, but upon the. 
‘service of notice, 


Secretary y Bliss to the Commissioner of the General Land: Office, April 29, 
(W. V. Ds) | 7 | 1897. °: -_ (C.W. P.) 


- October 23, 1893, Tra. lL, Gibbs made homestead. eutry No. 2070 of the: 
SE. 4 of. See. 25, T. 27 N., R. 13 W., Alva land district, Oklahoma. 

a Oi Noveniben 2, 1893, Thomas H. Vincent filed afidavit of contest, | 
alleging, in substance, that hé is qualified to make entry for said tracts: 
that at. one o’elock and. twelve minutes after noon of September 16,: 
1893, he. settled on the land for the purpose. of makin 1s it a ac and : 
that he was the first settler thereon. | a 

: On: October 15, 1894, a. hearing was Lee at which both parties 9 were: 
presenty. in-person’ and by. counsel. en a nee 
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' Before the testimony was submitted Gibbs counsel appeared Spe- 
cially, and filed a motion to quash the notice of contest, for the rea:: 
sons: (1).that the same was not served on Gibbs within the jurisdiction. 
of the land office, at Alva, Oklahoma Territory ; (2) does not correspond. 
with the allegations in fis affidavit of. contest; and (3) aus to EnOW 
that Vincent is entitled to enter thé Jand.. E 

This motion the local officers overruled, and: Gibbs eeeepted: 

- Gibbs’ counsel then filed a motion to eae the contest, for the rea- 
sons (1) that the notice was not properly served, and (2) does not cor- 
respond with the affidavit of contest; (3) that the affidavit of contest 
does not show that Vincent is jualified to. make entry; (4) that said: 

affidavit is not properly corroborated, in this, that the corroborating 
aftidavit does not show the date when signed; or that an oath had been’ 
administered. to the witness; and (5) because no retarn or. service of 
notice had been made to the local office. | 

- Vincent then asked to have the officer before whom. the affidavit was 
made affix his signature to the jurat, which the local officers granted, 
overruling Gibbs’ objection ther eto, and to which he excepted. | 
- The local officers then overruled the motion to dismiss, and Gibbs 


excepted. 


On April 3, 1895, t pies local officers endeeed a seas auding that. 
Vincent’s © nebt to the land is superior to that of Gibbs, and recom-_ 


mending that Gibbs’ homestead entry be held subject to said Hehe ee 


Gibbs appealed. 


Your’ office: affirmed the 4udgment of ‘the: ‘local. officers.” Gibbs ap. eu. 


peals to the Department. ; 

The motions to quash and. to ‘dismiss the contest were properly 
overriled. 

1. The rules of practice do not .require that the notice of hearing 7 
should be served within the.jurisdiction of the register and receiver. 
2 The objection, that the notice of contest does not correspond with 
| the contest affidavit, and does not show that.the contestant is qualified 
to enter the land, if successful, is without force. The qualification of 
the contestant is sufficiently set forth in his affidavit of contest, and 
the allegation of priority of settlement in the notice of contest: is sub- 
stantially the same as the allegation in the affidavit of contest. Rule 8. 
of practice, paragraph 6, only requires that the notice shall give the 
name of the contestant, and oreafly state the ied and ‘purpose of 
the contest. | 

“3. The objection to fhe affidavit of seateat hut it was nee properly 
corroborated, and to the action of the local officers | ‘in allowing: the . 
notary to insert the date and affix his signature to the: ‘affidavit of’ con-: 
test, affords no ground for reversal of the’ decision of the lodal officer S) 
for the reason that an ‘affidavit of contest, while “provided for in the 
rules of practice, is not: essential ; jurisdiction’ is: obtained: ‘by’ service — 
— of notice. _ Consequently, it is not necessary to consider the action of ; 
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‘ie local officers: in ileane the. notary to insert the date and affix ne 

signature to the jurat. ™ 

- The last objection, that no return of service of néties had: been made 

to the local officers, is contradicted by the record. | 
There being no error in the proceedings, and the evidence sapporune 

: the concurring decisions of your office and the local otficers in favor of 

the contestant, your office decision is affirmed. | 


PRACTICE—CERTIORARI—ADVERSE RIGHT. 
BUTLER. v. RoBINson. 


Rule 85 of Practice onerates as a supersedens for the time specified ther ein, but is 
_not a limitation upon the power of the Secretary of the Interior to conn on 
application for certiorari even though not filed within that time. 

Delay in the application for a writ of certiorari, and the allowance of an adverse 
' entry under the Cummissioner’ s decision complained of, will not defeat the right 
of the applicant to a decisiou on the merits.of the case, where the rights of third 
parties are not affected thereby, and the status of the adverse party is not due 
to any neglect or delay on the part of the applicant, and where the entry of such 

par ty is made with full notice of the applicant's rights in the-premises. 


- Seoretary Bliss to the Commis sstoner of the General Land Office, pee 2955 , 
(W.V. D.) . 1697. - oe (B. B., Jr). 


On September 12, 1890, J. M, ‘Gabingor made. timber culture entry 
— No. 2912 for lots 1, 2,3, 4,5 and 6, of See. 8, T. 16, 5., R. 1 W., S.B.M., 
Los Angeles, California, land district. “On April 24, 1893, William J. 
Butler initiated a contest against said entry, aero pon-conipliance — 
with the timber culture law generally, and’ specifically as to plowing 
and cultivating during the first and second years after entry, were 
charged. After hearing, the local office, on January 15, 1894, decided 
the case in favor of the contestant. On March 5, 1895, your office, 
finding among the papers transmitted by the local office no appeal filed ~ 
within the time allowed by the rules of practice, declared the decision 
of the local office final as to the facts, under Rule 48 of pees cal- 
celed the entry and closed the case. — , 
Your office, having on June 12, 1895, denied Robinson thé right of . 
appeal from its previous decision;. Robincon on December 12, 1895, - 


filed an application for certiorari; which was granted by the Depart- 


ment January 25, 1896 (22 L. D., 67), In allowing the application for 
certiorari, the Department held that Robinson had filed an appeal in — 
time fen the decision of the local office, and that the same had been _ 
duly. served upon Butler’s attorney; and further, that— | 
it is plain upon the faco of their decision that the local officers, in densest ignorance 
of the demands of the.timber culture law, found bad faith on the part of the defend- 
ant, and recommended the cancellation of. his centr y, for not having done what the | 
law does. not require him to do. 


10671—VvoL 24-95 
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Under such circumstances, the contingency having arisen which is contemplated 
‘in the first clause of Rule 48 of Practice—gross irregularity being suggested on the 
face of the papers—the decision of the local officers onght not to have been consid- 
-ered final as to the facts, even if the defendants had not appealed, 


On June 9, 1896, when the case came before the. Department under 
the writ, the only question considered was this ;— 

Does the evidence show non-compliance on the part of the entryman with the timber 
culture law as to plowing and cultivating during the first and second years after 


‘entry, that is, during the years ended September 12, 1891, and 1892 Fi a 
reviewing the evidence the Department said— 


In reviewing the evidence the Department said— 


The good faith of the entryman is hot successfully-impeached by the evidence. 
On the contrary it is manifested by the quadruple quantity of land plowed the first 
‘year, and by planting trees two years earlier than the law requires, thrice the acre- | 
age required for the third year and five acres more than the Jaw requires during the 
entire four years ordinarily to be spent, according to the law, in the preparation of 
the ground. and the planting of trees. That the soil was in condition for the plant- 
ing of trees at once upon plowing, is explained by the fact that the tract had pre- 
viously been in possession of other parties and cultivated by them. 


And-thereupon the decision of your office was reversed and you were 
directed to cancel Butler’s homestead entry, made March 23, HUD, 
under your office decision, and to reinstate Robinson’s entry. 

~The case now comes again before the Department under an order, 
- dated December 16, 1896, entertaining a motion by Butler for a review 
of the decision of anne 9, 1896; upon .bis contention that. Robinson’s 
application for certiorari was not only filed out of time, but that, in the 
aneantime, the former had made homestead entry of the tract involved 
in the exercise of his right as successful contestant under your office. 
| decision, and that therefore certiorari ought not to have been allowed 
nor the Depa tment have considered the case thereunder, regardless of 
alleged laches by Robinson in the matter of his said application. — 

. The appeal by Robinson from the decision of the local office, which 
the Department, as before stated, held to have been duly served and to 
have been filed in time (March 1, 1894), was not received by your office 
from the local office until May 2, 1895. Between March 1, and April 
25, 1894, inclusive, several motions for review and re- hearing were filed 
by Robinson and denied by the local office, as set out—except the 
denial of April 25, 1894,—in the decision of January 25, 1896 (supra). 
Ov March 18, 1895, there was filed in the local office zu Robinson - 
the nea paper— 


UNITED States LAND OFFICE, 
Los Angeles, Calif. - 
WILLIAM: J. BUTLER ) 


vs. 

ae DL ROBINSON, , 
‘To the Hon. COMMISSIONER OF THE Guxeras ‘LAND OFFICE, : 
Washington, DEC, 

Comes now the defendant J. M. Robinson and moves the Hon. Commissioner of the 

‘Gen’l Land Office for review and appeal from the decision of the Hon. Commissioner 


Motion for Review & Appeal. ~~ ee 
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of the Gen’ Land Office of March 5th, 1895, dismissing said cause and demands inves- 
tigation and review of same on the following grounds: 
1st. That Commissioner erred ad reason of the law and the facta & the whole 


thereof. 
” ond. That appeal was duly fled in time as shown by the records and files of office, 
8rd. That if records do not show appeal i in due form and in time, claimant charges 


loss or abstraction of the same. 

Ath. Claimant avers the fact to be that peal was written, copied and attached - 
to papers and forwarded to local land office and the same was forwarded within the 
40 days allowed in such cases, affiant believes they were forwarded to the x0c8T office 


about-the last of February, 1894. - 
That this.application is not made for delay poe in good faith that justice may be 


done claimant. 
Ja M. ROBINSON. 


_ Subscribed and sworn to before me this — “day « of March, 13895. . 
» (SEAL) . P, P. BRUNER, 
| Notary Public in and for San Diego Co. pCa: 


A copy of this paper was duly sereea on 8.8. Knowles, the local 
_ attorney of Butler. On March 18, 1895, Robinson also filed inthe local 
office final proof in the matter of his entry under the fifth proviso of © 
section 1 of the act of March 3, 1891 (26 Stat., 1095). On May-11, 1895, 
the resident attorney of Robaasn filed, nid duly served on Butler's 
said attorney, an appeal from your office decision of March 5,1895. In 
said decision of June 12, 1895, your office, treating said paper as a 
motion for review of its previous decision, considered.the entire record 
and held the notice of Robinson’s appeal of March 1, 1894, from the 
decision of the local office, not to have been duly ser ved, denied what, 
it regarded as the motion for review, and declined to forward said 
appeal of May 11, 1895, on the ground that the case had been. closed 
“under Rule 48 of Practice.” On Juue 13, 1895, your office notified 
Mr. Keigwin, the resident attorney of Robinson: that the motion for 
review had been denied, but made no allusion to its action concerning 
the appeal from:its previous decision. Under date of July 27, 1895, the 
local office reported that Robinsou was duly notified, “by registered 
mail on the 21st ultimo,” of your office decision of June 12, 1893, and 
had since taken no action. On September 11, 1895, your office, having 
discovered that it had failed to notify Mr. Keigwin of its refusal to for- 
ward the appeal filed by him, in a letter (H) to the local office, after 
briefly reviewing the history of the case, said— my 
In view of your report, and as no further action has been taken sspets office, 
‘said decisions of this office are considered final and the case is Bia closed and 
timber culture entry No, 2912 remains canceled. 
Of this letter finally closing the case, and of its refusal on June 12, | 
1395, to forward to the Department the appeal filed by him May 11, | 
1895, your office notified Mr. Keigwin on the day of its date. ‘ 
- Robinsow’s only explanation of his delay in applying for certiorari is 
that it was due to his surprise at the action of your office, to sickness, and 
to inability to raise money to pay Mr. Keigwin to further prosecute the 
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case and to communicate with the latter, by reason of his absence from 
this city when the money had been raised, until about the middle of 
_ November 1895, | 

. The foregoing is the somewhat. remarkable history of this case. It 
appears therefrom that Robinson duly appealed from the local officers’ 
adverse decision of January 15, 1894, and that the paper filed by him 
on March 18, 1895, whether regarded as a motion for review of your 
office deciion of Mar ch 5, 1895, or as an appeal therefrom, was filed.in 
time. Regarded as a-motion for review, while pending said - paper 
stopped the running of time against the filing of an appeal (Rule 79). 
from the decision last mentioned, and so brought the appeal filed May. 
11, 1895, within the time allowed for appeal. Or, regarded as an appeal, — 
aa paper was snificient for the protection of the rights of Robinson. 


_ - lt further appears that, as the Department held in its decision of June— 


9, 1896, Robinson had flaly complhed with the requirements of the tim- 
ber culture law during the period covered by Butler’s contest. a 
Had the appeal of Robinson, whether as of March 18, or May 11, 
1895, come before the Department, as it should regularly hove done; a 
decision thereon, iv the light of the events, must surely have been in 
his favor, resulting in the cancellation of Butler’s eatry and the rein- 
statement of Robinson’s entry, which is the action the Department has. 
actually directed. Should Robinson be now deprived of the fruits of his. 
years of faithful compliance with the timber culture law, by means of a 
wrongful judgment by your office and the entry based ther eupon, sunply 
because, when he had repeatedly failed to secure justice in the regular 
aud ordiuary way, he delayed for the considerable period shown by the 
record to invoke the somewhat extraor dinary aud only remaining rem- 
-edy of certiorari? Or will the ends of justice be more nearly attained 
by adhering to the action heretofore directed by the Department? 

These are the general questions which now confront the Department. 

‘The contention of Butler’s motion, hereinbefore stated, was urged 
by him in a motion filed by him intent ol, 1805, to dismiss Robin- 
son’s petition for certiorari, and was ther efore before the Department 
when certiorari was ailewed: but it is not discussed in the decision of 
January 25, 1896 (supra), which granted the petition. Rule 85 of Prac- 
_ tice is invoked by Butler in support of the proposition that only twenty 
days after the denial of the right of appeal by your office are allowed 
‘within which to-apply for certiorari. It is well settled that said rule 
merely operates as a supersedeas for the time above indicated, and is 
not a limitation upon the power of the Secretary to grant an applica- 
tion for certiorari, even though not filed within that time (Denman ». 
~Domenigoni, 18 L. D., 41; Henry D. Emerson, 20.L. D., 287). 

The other branch of Butler’ s contention, Tamely. that his homestead 
entry as successftl contestant under your office decision of March 5, — 
1895, and the alleged laches of Robinson in delaying to apply for cer- 
tiorari, should have constituted a bar to the relief afforded Robinson by 
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the Department, is also not well. grounded. In Denman v. Domeni- 
— goni, supra, in construing Rule 85 of Practice, the Department, in 


2 connection with the holding therein, as hereinbefore indicated, said: 


- Rule 85 is a limitation on the time within w hich the Commissioner of tive General | 


Land Office i is required to suspend action on the case at issue, and after the expira- 


tion of that time, if writ of certiorari has not been applied for, your office might | 
take such action as would preclude the granting of the writ, but where there is no 

evidence that such action has been taken, I find 3 no aachon ys in the Rules of Practice | 
to deny the applieation. 


And in Henry D. Emerson, supra, it was likewise said, that the rule 

does not bar a party | : | 
‘from the ‘right to invoke the supervisor y authority of the Secretary ait ally time 
prior to the execution of the judg gment of the Commissioner. 
Phe judgment of cancellation of Robinsou’s entry, and the allowance 

of Butler’s entry, were in no way brought about by Robinson, nor are 
they connected with any laches on his part. This judgment and entry 
both long. antedated the denial of Robinson’s right of appeal. They 
were executed before neglect or omission of any kind in connection 
with the application for certiorari is chargeable against Robinson. if 
such judgment and entry could operate as a bar to certiorari in any 
such case, or to the invoking of the supervisory power of the Secretary, 
the injured party would be absolately without remedy. This would be 
a case of a wroug without a remedy, contrary to one of the fundamental 
principles of jurisprudence, No action was taken by your office nor. by 
Butler after the denial of Robinson’s right of appeal which in any way 

changed the relation of the parties or the legal aspect of the case. No 
right of an innocent third party is involved. The case is still between 
the original parties litigant. Butler’s only standing here at this time 
is due to advantage he has taken of the unfortunate judgment of your 
office, which upon an incomplete record and in ignorance of the true 
status of the case, applied a rule which would not otherwise have been 
applied. Butler, however, was not in ignorance of the true state of 
the case. He knew of serious objections which might be urged to the 
judgment of your office and against his entry. He had notice of Rob- 
inson’s appeal of March 1, 1894, and the appeal or notion for review of 
March 18, 1895, before ie made his entry. He took large chances. 
against the maintenance of the integrity of hisentry. If he thereafter 
- made improvements upon the land, as he alleges, it was in full view of - 
the risk he had taken, and he can not now complain if he is the losing 
party. Robinson’s appeal or motion for review of March 18, 1895, 
alone, shonld have been sitfficient to cause the local offices to cae an 
entry of the land by Butler until the same had been finally disposed. of. 

The only foundation for the charge of laches against. Robinson is the 

allegation. of Butler that he has brought. under cultivation a few acres 
of the land since the denial of Robinson’s right of appeal... The house. 
and stable, or at any rate the _house, which he Bose he. has built 
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thereon, was erected before the time of such denial. The value of all 
the improvements inade by Butler on the land, he does not attempt to 
show. Several parties make affidavit in behalf of Robinson that said 
house is not worth to exceed. $100, and that the new lands plowed or 

cleared by Butler amount only to about two and one half acres. Be 
this as it may, however, I do not think Butler’s improvements, in con- 
nection with the delay of Robinsou in applying for certiorari, warrant — 
a judgment in favor of the former. 

In view of the foregoing, and after very careful cousideration of the 
entire case, 1 am clearly of opinion that the ends of justice between | 
these parties require that the motion for review should be denied ; and 
itis so ordered. i : | 


CERTIFICATES OF LOCATION-—SPECIAL ACT OF JUNE 6, 1894. 
WESLEY MONTGOMERY, 


An application for the issuance of certificates of location under a special act of Con- 
gress authorizing and requiring the Commissioner of the General Land Office to 
permit the person named therein ‘‘ to enter one hundred and sixty acres of pub- 
lic land subject to entry under the homestead law,” must be denied, where the 
act contains 0 provision in terms authorizing such action, and furnishes no basis 
for the exercise of discretionary power in that respect. 


Secretary Bliss to the Commissioner of the General Land Office, April 30, 
(Ww. VY. D.) | 1897.5: (6. J. G:) 


~The act of Congress approved June 6, 1894 (28 Stat., 987), entitled 
“An Act for the relief of Wesley Montgomery,” ig as follows: 


That the Commissioner of the General Land Office be, and he is hereby, aithenel 
and required to permit Wesley Montgomery, of Adams County, State of Nebraska, to 
enter one hundred and sixty acres of public land. subject to entry under the home- 
stead law, not mineral nor in the actual occupation of any settler, in lieu of the 
northeast quarter of section twenty-three, of township twenty-eight north, of range 
~ fourteen west, in Iroquois county, Illinois, which land was entered by said Wesley 
Montgomery on February twentieth, eighteen hundred and seventy-fonr, under the 
homestead laws, in accordance with instructions of the Commissioner of the General. 
Land Office to the register and the receiver of the date of August ninth, eighteen 


hundred and seventy-three, the title to which land failed because of a prior disposi- — 


tion of the same, which did not then appear upon the records of the Land Office: 

Provided, however, That the said Wesley Montgomery shall not have made any other 
entry of land of the United States under the homestead laws: And provided further, 
That a final certificate and patent shall issue to the said Wesley Montgomery upon — 
such entry as he may make hereuuder without proof of residence and cultivation. 


Under date of January 4, 1896, the said Montgomery filed in your 
office an affidavit wherein he requests, after stating his qualifications 
under said act of Congress, that he be permitted, for the sake of greater 
convenience and to avoid expense, to select and enter the land to which 
he is entitled under the act, by a duly appointed agent or attorney: 
He further neucete in order that he may have the full benefit of the 
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provisions of said act, that he be permitted to enter the said jail in 


_ separate forty acre tracts, and that certificates be issued by your office: | 


authorizing him to make such entri les in ‘per son or by a duly appointed 
agent or attorney. 

In the attorney’s letter accompanying g said affidavit it was contended | 
that, in view of the remedial nature of the said act of Congress it is - 
entitled to the broadest and most liberal application, “to the end that 
the beneficiary may in a measure at least receive compensation for the 
rights and property he was forced to relinquish through the acts of the | 
government agents.” It was likewise contended that the Commissioner 
of the General Land Office is vested with discretionary authority to 
determine the manner in which the said act may be carried into effect. 

In alleged support of the above contentions a number of grants made 
under Indian treaties, or by acts of Congress, are cited as being sub- 
stantially analogous to that nade to Montgomery, and under which 


grants certificates or scrip were issued. Reference is also made to a 


number of departmental decisions authorizing the cancellation of scrip 
. of larger denomination and the reissue of same for smaller tracts. 

In a letter dated March 20, 1896, your office declined to comply with 
the petitioner’s request. A motion for review of this decision was filed, 
which was denied by your office on April 13, 1896. "a 

An appeal has been filed in this Department. 

In your office decision of March 20, 1896, it was held that the act of 
June 6, 1894, supra, contemplated an entry by Montgomery under the 
homestead law; that it was not the inteition of the act to give him any 
broader right to the land to be selected and entered thereunder, than 
he had to the land on which he had settled and resided, with the excep- 
tion that he was relieved from the conditions of said homestead law in- 
the matter of residence and cultivation. 

On the other hand itis contended by the spvellant that the wurde 
employed in the act, “subject to entry under the homestead law,” refer _ 
to the land to be parcied: not to the right of entry, and were used sim- 
ply to designate the character of the land granted; that they do not 
refer to the manner of entry. Attention is also called to the fact that. 
the bill as at first presented contained the words, “to enter, under the 
homestead law.” From this it is argued that the object of amending 
the bill was to permit Moutgomery to take oue hundred and sixty acres 
of land. without any qualification as to how said land was to be entered. 

While, as contended by the appellant, the only condition or restric- 
tion contained in the act for his relief against the exercise by him of 
the right granted, is that: he “shall not have made any other entry of 


land of the United States under the homestead laws,” yet, atthe same 


time, the only privilege granted or exception made in his case from the 

regular homestead entryman, is that ‘a final certificate and patent 

shall issue to said Montgomery upon such entry as he may make here- 
under without proof of residence or cultivation.” To accord the appel- 
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lant priviléges a0t shaeiieally granted by the act, simply because they 
are not specifically forbidden, would be as unwarranted as to impose 
certain requiremeits upon him simply because the said act does not 
specifically except him therefrom. No authority can be derived from 
the act of relief for the issuance of certificates of location or scrip, and 
the language of said act furnishes no basis for the exercise of discre- 
tionary power in that regard. The actin my opinion provides for the 
entry of one hundred and sixty acres of public land subject to entry — 
uuder:the homestead law, the entryman only being excepted from certain | 
conditions enumerated, in the provisos to said act. This view would 
seem to be substantiated in one of the said provisos wherein the words 
‘such entry” are employed, those words evidently having reference to 
tlie prospective entry provided for in the granting es and thus 
contemplating only one entry thereunder. — ; 

In view of the conclusion herein reached it is unnecessar y to con: 
sider the cases cited by appellant, they not being deemed particularly 
applicable to the case under consideration. 

The real question involved in Montgomery’s pplieation is as to the 
authority of your office, under the act, to issue certificates at all, 
regardless of whether they are for forty acres or one hundred and sixty 
acres. Hence, the request in the said appeal for the issuance of one 
certificate must also be denied. There is no authority in the act of 
relief for the issuance of certificates as requested, the party being 
éntitled according to the language of the act to land only, unless the 
operation of said act is to be exteuded beyond its words, which, in view 
of the fact that such construction is not necessary to render effective 
‘the provisions of the act, would seem to be unwarranted. 

Your office decision, to the extent of matters noe considered, is 
her eby affirmed, 


APPLICATION FOR SURVEY ERRONEOUS MEAN DER. 
N. FEF, KELLY, 


An order may properly issue for the survey of a tract of land omitted from.the orig- 
inal survey through the erroneous meander of a slough instead of a river proper. 


Secretary Bliss to the Commissioner of the General Land Office, May 3, 
i CW. VD) | 189%, See (Ww. A. BY 


By your office letter of March 16, 1897, was transmitted for depart- 
mental action the application of N. Fr. Ke i ly for the survey of a tract of 
land on the St. Francis river, in section 11, T. 18 N., R. 8 E., 5th P. M, 
Missouri ie 

It appears from. a ee and the accompanying affidavits iat 
there i is a tract of unsurveyed land containing about fifty-three acres in. 
the southeast quarter of said section 11, not subject to over flow, and fit 
-fora gricultural purposes; that there dee trees thereon abont one or two — 
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hundred years old; and that the configuration of either shore of the 
main- Jand has not materially changed since the original survey of the 

water front on the inain-land in 1848, The affidavit of. I. Kinsolving, 
surveyor, shows that he has surveyed this land; -that it lies wholly on | 
the Missouri side of the river and is separated hon the main-land by a — 
narrow slough, which, at the time of his survey, contained no water; 
that the channel of the river is northwest of this land and is from thirty _ 
to seventy-five yards wide and four to eight fect deep; and that the 
United States deputy surveyor meandered the slough, instead of the 
eastern shore of the river proper, thus o one the land in question. 
fromm the official survey. | 

‘The land immediately adjoining said tract on the south and east is 
owned by Kelly, the applicant, who. alleges that until recently he 
thought he owned the tract: in question. | 
- This case is similar to that of Horne v. Smith (159 U. S., 40). In 
that case it appeared that Horue had received.a patent for lot 7-of sec- 
tion 23, and lots 1-and 2 of section 26, T. 29 S., R. 38 E., Tallahassee 
meridian, Florida, containing 170,42 acres according to. the official plat 
of survey. The official plat showed that sections 23 and 26 were frac- 
tioual sections bordering on the Indian river; On the plat a meander 
line ran through the sections from north to south, the Indian river being 
ou the west thereof. It was shown, however, that a. bayou had been 
meandered instead of the river proper, and that between the bayou 
and the river was a tract of unsurveyed land containing about | six 
hundred acres. 

It was held that iopeituatandine the fact that the official plat 
showed the Indian river to be the western boundary of the land 
patented to Horne, the bayou was the actual ‘boundary and the unsur- 
veyed land between the bayou and the river pr ore did not pass to im 
under his patent. 
~ I an of the opinion, under the showing made by Kelly and the clin : 
of the supreme court in the above cited case, that the tract here 
involved should be survey ec and disposed of as government lands, aud. — 
it is so or dered. 


SURVEYOR GENERAL—MINING CLAIM—SECTION 452 Kh. S. 
JoHN 8. M. NEILL. 

A surveyor-general, who orders aud approves the survey of a mining claim, is dis- 
qualified as an applicant therefor under the provisions of section 452 R, 8., aud 
the departmental regulations thereunder, while holding such office. 

Secretar: y Bliss to the Commissioner of the General Land Office, Mar y 3, 

(W.V.D) 1897, is he ee 


By its decision of February 2 25, 1896, your. office affair med the decision 
of the local office rejecting the application of John 8. M. Neill offered 
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October 31, 1895, for patent to the Gold Mountain lode claim, survey 
No, 4653, Helena. Montana, land district, on the ground that it had not 
been satisfactorily shown that the isha embraced in said claim was 
known to contain a valuable mineral bearing vein or lode at date of 
the application for patent to either the Cutler or the Samuel S. Richards 
placer mining claims, mineral entries Nos. 130 and. 791, respectively, 
which were patented January 25, 1875, and January 31, 1883, respec- 
tively, and conflicted with said lode laim aa a nearly its entire 
area, _ 
Your office further found from the record i in 1 this case “that the order 
of the survey No. 4653, the approval thereof, and the application for 
patent thereon, were made by John 8S, M. Neill,” and that such order, 
approval, and application, were made by him while he was United 
States surveyor-general of Montana; and thereupon held that as such 
- gurveyor-general he could not “legally order or approve the. survey of 
his own mining claim, nor be allowed to file an application for patent 
therefor,” citing section 452 of the Revised Statutes, and case of Her- 
bert MeMicken et al. (11 L. D., 96) and circular instructions of Septem- 
ber 15, 1890 (11 L. D., 348). From the decision os your office said Neill 
appeala: assigning error as follows: | 3 
First. It was error to hold that the lode claim did not contain a valuable mineral 
bearing vein at date of application for patent to placers without giving applicant 
an opportunity by hearing or otherwise, to demonstrate that fact. . 
Second. It was error to hold that a surveyor-general (the applicant in this case} 

could not legally order or approve the survey of this mining claim from the record 
presented in the abstract of title, and the additional evidence on ‘file i in the Depart- 
ment relative thereto. 


‘Third. It was error to bold that the inhibition of Sec. 452 of the Revised Sree 
is applieable to. mineral lands. 


‘The records of the Department show that J ohn 8. M. Neill was 
- appointed U. 8. surveyor-general of Montana May 28, 1894, and that 
- he still holds that office. Appellant admits that he is and has been 
since the date last above mentioned, such surveyor-genera]. The record 
in the case shows that the order for said survey was made by him May 
7, 1895, that the survey was commenced thereunder May 20, and com- 
pleted May 22, 1895, by U. S. deputy mineral surveyor George K. Reeder, 
and was approved by said Neill as said sur veyor- -general on August 10, 
1895, 

Section 452 Revised Statutes reads— 

~The officers, clerks, and employees in the General Land Office are prohibited from 
directly or indirectly purchasing or becoming interested in the purchase of any of 
the public land; and any person who violates this section shall forthw ith be removed. 
from his office. 

_In construing this section in the case of Herbert MeMicken et al, 
(10 L. D., 97), involving certain timber land entries made by McMicken 
and others while employees of the United States surveyor-general’s © 


on 
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office of the then Territory of Washin eton, and therefore held-for can- 
cellation by your office, the Department held (syHabus) : 

The disqualification to enter public lands contained in section 452 R. S., extends 
to officers, clerks, and employees in any of the branches of the public service under 


the control and supervision of the Commissioner of the General Land Office in the 
discharge of his duties relating to the survey and sale of the public lands. 


A timber land entry made by an employe in the office of the surveyor general of 
the district in which the land is situated is Megal and must be canceled. . 4 
This decision the Department affirmed on review (11 L. D., 96), and 
directed the formulation of a cirenlar in accordance with the con- 
struction of law therein. Such circular, dated September 15, 1890, as 
approved by the Department, is fourid at page 348 of 11 L. D. After 
_ setting out the section of the Revised Statutes (452) under consider-_ 
ation and referring to the decisions above cited, the circular concludes: 
In accordance with said decision, all officers, clerka, and employes in the offices of © 
the surveyors-general, the local land offices, and the General Land Office, or any per- 
sons, wherever located, employed under the supervision of the Commissioner of: the 
Gaueral Land Office, are, during such employment, prohibited from entering, or 
becoming interested, directly or indirectly, in any of the public lands of the United 
States. 


It was clearly intended that the surveyors-general themselves should _ 

come within the prohibition declared by said circular. The reasons 
which bring the clerks and employes of the offices of the surveyors- 
general under such prohibition operate with stronger force to include 
the surveyor-general. For demonstration see sections 2223 to 2234, 
inclusive, and section 2325, Revised Statutes. 

It is uunecessary to consider the question sought to be raised by 
the first assigument of-error. Section 452, as heretofore construed by 
the Department, which construction I approve and reaffirm, required 
that Neill’s said application for patent should be rejected. The deci- 
sion of your office is affirmed in accordance with the foregoing. 


_ FRANCIS ADKINSON, 


Motion for review of departmental semcion of December 26, 1396, 23 
iL. D., 590, denied a Eee Bliss, May 3, 1897. 
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g CERTIFICATION OF LANDS~ACT OF AUGUST 3, 1854. 
STOKES. v. PENSACOLA AND: GEORGIA R. R. Co, 


Under the act of August 3, 1854, a certification of lands to a State, on account of 
a vailroad grant is no bar to the subsequent disposition of said lands, if they 
in fact lie wholly outside of said graut, and hence are not of the character 
granted. 

Secretary Bliss to the Commissioner ys the Canes al Land Office, May 8, - 

(W. V. D.) ee |: 7 (ds L, MeO.) 


Peter Y. Sioles has appealed from the decision of your office, dated 
July 10, 1895, refusing to recommend that suit be instituted to set aside 
the cer tifiention of fractional section 29, T. 6 N., R. 22 W., Montgom- 
ery land district, Alabama, to the State of Florida for the Benen of the 
Pensacola and Atlantic (now Pensacola and Georgia) Railroad Com-. 
pany. 
- How it came to pass that a tract in Alabama was certified to the 
State of Florida is fully explained i in your office decision appealed from, 
and a recital of the facts relative thereto is not at this time necessary. 
Stokes made homestead entry of the tract (together with the W. 4 of 
. the W. 4 of Sec. 20, adjoining) on June 13, 1892, How it came about 
_ that the local officers allowed him to make entry of a tract that-had |. 
- long before been certified for the benefit of a railroad company does not 
_ Clearly appear from the record before ine. : 
_.There seems to be no doubt from the statements contained in your 
djecibion appealed from, that the land in controversy was improvidently 
and erronecusly certified. But your office holds that, inasmucli as said 
certification was made more than thirty years ago, and as the grant has 
been adjusted by your office (in 1888), it is not proper to make demand 
upon the grantees for a reconveyance of the land, or to oe that 
suit: be instituted for its recovery. | | 
Stokes has appealed, setting forth the fact that the local officers at 
Montgomery allowed him to make homestead entry of the land; that he 
has resided upon the same in good faith; that he has spent aeanly all he 
possessed in money, personal property and. labor, together with the 
labor of his family, in improving said Jands; and that to dispossess him 
would reduce him to destitution. A copy of the appéal was duly served 
upon the proper officer of the railroad company, who endorsed the same 
as follows: 
Service of this is hereby acknowledged this 30th day of November A. D, 1895; but 
for the information of the applicant I state that the Pensacola and Atlantic Railroad 


Company sold this land on the 30th day of August, 1883, to Milligan Chattee & Co, — 
(prior to the applicant’s homestead entry), who should be notified. | 


Your office bases its refusal to recommend the institution of sult upon 


the departmental decision in the matter of the Hannibal and St. Joseph | 


Railroad Company (10 L. D., 610). Iobserve, however, what appears to 
be a distinction between that case and the one Low under consideration. 
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In that case the Department held (see syllabus) : 


‘Proceedings under the act of March 3, 1887, for the recovery of title to janes elTo- 
* neously certified are not authorized iene: eae @ prior to the passage of said act, the 
grant had been declared by conipetent author tig to be NL 


Such i is not the fa ct in the case at bar, where, as stated in said diseizion 
of your office appealed from: “It appears that the grant in question 
was adjusted by this” (your) “office in 1888.” Another difference not 
without weight between the Hannibal and St. Joseph case and the case 
at bar is that in the former (see page 111,) “No one is setting up claim 
to any of the lands now discovered to have been erroneously certified.” 

Your office decision cites also the departmental decision in the case 
of Houlton v. The Chicago, St. Paul, Minneapolis and Omaha Railway 
Company (17.L. D., 437). In that case, however, the adjustment had — 
been formally declared by the Department. to be closed. Moreover, | 
Houlton was merely an applicant to enter, and his application was. 
rejected by the local officers; while in the case at bar the local officers 
allowed Stokes to make entry of the land. 

Under these circumstances, I am not inclined to aeeept the view . 
expressed by your office, that the Hannibal and St. Joseph case and the 
Houlton. case (supra) constitute precedents that should control the 
action of the Department in the case now under consideration, In my 
opinion, the grant for the benefit of the Pensacola and Georgia Rail- 
road Company can not properly be considered as having been finally 
adjusted, and this Department still has jurisdiction to dispose of the 
question here in issue. 

- The case at bar would appear to be one in which the ait of Congress 
approved August 3, 1854. (10 Stat., 346), may properly be applied. Said 

act provides: 


That in all cases where lands have been, or shall hereafter be, granted by any law 
of Congress to any one of the several States and Territories; and where said law 
does not couvey the fee simple title of such lands, or require patents to be issued 
therefor; the lists of such lands which have been or may hereafter be certified by 
' the Commissioner of the General Land Office, under the seal of said office, either as 
originals, or copies of the originals or records, shall be regarded as conveying the 
fee simple of all the lands embraced in such lists that.are of the character contem: . 
plated, by such act of Congress, and intended to be granted thereby; but where lands 
embraced in such lists are not of the character embraced by snch acts of Congress, 
and are not intended to be granted thereby , sail lists, so far'as these lands are con- 
cerued, shall be perfectly null and. oe and | no right, title, elaiin, or iuterest, shall 
be conveyed ther eby. 


In aie case at bar, fractional ces tion 29, embr aced in the list ei 7 
to the State of Florida for the. benefit of the Pensacola and Atlantic — 

Railroad Company, being wholly outside the limits of the grant for the 
benefit. of said road, and not of the character intended to be granted 
by Congress, said certification was perfectly null and void, and no 
right, title, claim, or interest was conveyed thereby, and the action of 
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‘the land department in ineludin g it within the lists. certified was inef- 
fectual. (Weeks v. Bridgman, 159 U. 8., 541.) 7 

_ In view of the said act of 1854, and of the decision of the supreme _ 
court i in the vase cited, there would appear to be no necessity for suit 
to set aside the certification in question for the reason that the same 


was and is a void act, wholly ineffectual to prevent the proper disposi-. 


tion of the land by this Department; and I am of the opinion that upon | 
the showing made patent should issue to Stokes for the same. The 
recommendation for suit as requested by him is therefore unnecessary, 
and you will issue patent to him for the land upon proper SHONInE as 
to compuance with the as 


HOMESTEAD CONTEST—ABAN DONMENT—FIN AL a ROOE: 
WILSON. ¢. LEFREINER. 


After the expiration of five years under a homestead en try a charge of abandonment ~ 
and change of residence will not be entertained against the same, in the absence 
of an allegation that the entryman failed to comply with the law as to residence 
and cultivation during the statutory period. 

A charge of failure to submit final proof within the statutory period of seven years 
froin the date of the entry states no cause of action against an entryman that is 

-entitléd to the additional year conferred by the act of July 26, 1894. 


Seer etary Bliss to the Commissioner of the General Land Office, May 3, 
(CW. V.D.) 1897... | (CO. J. W.) 


J ay ol, 1888, Edward. Lefreiner made sone entry No. 11372 for 
SW. + of SW. 4, Sec. 26, W.4 NW. 4 and NW. £ SW. 4, Sec. 35, T. 
163 N, R. 56 W., Grand Porke: North Dakota. 

On May 19, 1894, David Wilson filed contest charging that the entry- 
man had abandoned.the tract and changed his residence therefrom for 
more than six months next prior to the date herein; that said tract is 
not settled upon and cultivated by said party as. required by law; that 
he sold his improvements on said land some time in November, 1893, to 
one C, W. Andrews for a valuable consideration and Andrews has no 
homestead entry right to use on said land, having already exhausted 
the same, but is holding said improvements for ‘the Sole PEEDOSS of 
speculation. | . 

Hearing was had and the local officers found that the enor) had 
abandoned the tract. 

‘Your office by letter “H” of February 2, 1895, advised the. ery 


os officers that said decision could not become final, for the reason that 


the allegations in the contest aflidavit were nen miciont: and their 
decision was reversed. On October 15, 1895, Wilson offered a second 
affidavit of coutest, which was. refaned by the local officers, for the 
- reason that the same failed to state a cause of action, there being no 

piseuen that the abandonment occurred before the lean of five | 
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_ years from date of entry, and for the reason that the allegation that | 
the entryman had failed to offer final proof within seven. years, from 
date of entry was premature, the time within which final pEoe? could 
be offered not having expired. : 

From this decision Wilson appealed, and on J anuary 9, 1896, your 
office affirmed the local officers. Wilson has made eartlior appeal to 
‘the Department. The only question presented is whether or not the ~ 
last affidavit offered states a cause of action. It charges that— 

The entr yman has wholly abandoned said tract and chauged his residence there- 
from for more than the past six months. Has sold his improvements be had upon . 
the above land to one C. W. Audrews, who has had them removed from the land, and 
that said Edward Lefreiner. has failed-.to offer final proof for above land within the 
statutory period of seven years from date of his original homestead entry as required 
by. law. 
: There i is no allegation that the entryman had not complied with dite 
law as to residence and cultivation for the period of five years as pro- 
vided in section 2291 R.S. Compliance with this section authorizes 
final proof after removal from the land. Lawrence ». Phillips (6 L. D., 
140). Thomason v. Patterson (18 L. D., 241). As to the time in which 
final proof.must be offered, under the act of July 26, 1894 (28 Stat., 
123), he had eight years instead of seven within which to offer final 
proof, and it is not alleged that the eight years have expired. The 
affidavit states no cause of action, and your office decision is affirmed. 


———e 


PRACTICE—MOTION FOR REVIEW-—NEW CONTEST. 
CALLICOTTE v. GEER (ON REVIEW). 


A cause of action arising after the hearing before the local otfice, and during the 
pendency of appeal therefrom, cannot he made the basis of a motion for the 
review of the departmental decision. rendered on the appealed case. 


Secretary Bliss to the Commissioner of the General Land Office, May 3, 
(W.V.D.) | 4897, | | (C. J, W.) 


September 23, 1893, defendant M, W. Geer made homestead entry, 
No. 607, at Perry, Oklahoma, and on same day, J. W. Callicotte filed 
affidavit of contest against said entry, alleging prior settlement. . 

A hearing was had on September 23, 1895 and a decision rendered 


_ by the local officers, i in which the cancellation of the entry waS recom: | 


‘Inended. | 
Defendant appealed, and. ou September 18, 1805, your ‘office affirmed 
the decision of the local officers and held said entry for cancellation. 
Defendant made further appeal, and on January 18, 1897 (24 L, D., 
135), your office decision was affirmed. Geer files a motion to reopen. 
the case, based on the alleged abandonment of the land by plaintiff 
since the trial of the case in the local office. The case was considered 
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by your office on appeal from the decision of the local officers, on the 
basis of the record of facts presented with the appeal. On appeal-.to 
the Department, it was considered here under the same record of facts. 
The motion is based on facts alleged to have occurred since the 
hearing, and which if they. constitute a cause of action, constitute a _ 
cause separate and distinct from the one tried. A cause of action 
arising after the hearing before the local officers and pending an 
appeal, cannot be wade the basis of a motion for review of the decision — 
rendered here on the appealed case.. This is a necessary rule, and well 
settled. Under it, the motion for review must be and is denied. 
In this case, however, the decision itself provides for the protection 
of defendant’s rights in the event the plaintiff fails to exercise his 
right of entry. Your office decision, which was affirmed and is of 
force, provides that plaintiff be allowed thirty days within which to 
show his present. qualifications and make entry of the land; and in 
the event he. does this, the eutry will be ca neeled, but if he fails to do 
80, defendants entry ll remain intact. 
~ This affords him all the protection to which he is entitled as the next 
settler, in order of time, on the tract involved. 


PRACTICE—MOTION FOR REVIEW INTERLOCUTORY ORDER. 
LER v, KUHLMAN. 


There is no authority in the rules of practice for the review of an order of the 
Secretary of the Interior directing a hearing. <A revocation of such order should 
be sought through an application to the supervisory authority of the Secretary. 

_ The conviction of a person on a charge of perjury committed in a case where another 

-  parby is an applicant for land, and the issue is’‘‘soonerism,” and such person | 
testifies that neither he, nor such applicant, were in the territory within the 
prohibited period, is not necessarily conclusive as to such person’s qualification, 
though affecting his credibility as a witness. 


* : 


Seeretar: y Bliss to the Commissioner of the General Land Office, May 3, 
(W. V.D,) . ms 1897. . (A. E.) (G. B. G.) 


On February 20, 1897, H. George Kuhlman, one of the parties to the 
_ above entitled cause, filed in this Department a petition for re-review — 

of departmental decision, dated November 12, 1896, ordering a hearing 
to determine whether Lee was a settler upon the land in controversy 
‘on May 25, 1893. The land involved is the SE. 4 of Sec. 4, T. 11 N.; 
R, 3 W., Guthrie, Oklahoma. 

-A motion for review of said decision of November 12, 1896, was — 
| denied by the Department on December 26, 1896, on the avoid: that 
said decision was interlocutory in character and’ therefore not review: 
able. 

Iti is NOW v urged that this was error and it is further contended by. 
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the petitioner that Robert J. Lee was convicted of perjury in the 
district court in and for Oklahoma county, Oklahoma Territory, for 
_ swearing to facts necessary to make him a qualified entryman for land 
_in the Territory of Oklahoma: That therefore the Department should’ 
accept such conclusion as a final finding that Lee was a ‘‘sooner” and 
not qualified to make entry of the land in controversy, even should the 
evidence at the hearing to be held show that he was a, settler upon. 
_ the land when Kuhlman filed the relinquishment of Chick, | 
To. the first proposition the Department after further and full con- 
sideration of the matter adheres. There is no authority in the rules of 
practice tor review of an order of the Secretary of the Interior direct: 
ing a hearing. Itis true that by virtue of the supervisory authority. 
with which that officer is clothed by law, such showing might be made 
as would induce him to EevOne such an order, but no such showing is 
here made, 
- The second sontention may be treated as alleged reasons why the 
ruling of the Department in the matter of the aforesaid in Rerlocusen y. 
order was erroneous. am 
These reasons have been carefully considered and they lo not afford 


a a proper basis for the intervention of supervisory authority. 


The copy of indictment filed by the petitioner, Kuhlman, shows that. 
Lee was charged with. having committed perjury at a hearing before 
the local office, held July 1, 1892, in the case of. Aaron B. Jones wv. 
Ernest L. Lawrence. The indicumedt substantially charged that, Lee © 
falsely swore that Lawrence and he (Lee) were not in the Territory 
during the prohibited period. On this indictment Lee was convicted. 7 
At the hearing at ‘the local office, at which the perjury was alleged to 
have been comuitted, the quaeeenous of os and not Les, 
were in issue. : 

As to whether a person claiming land has entered the Ter titory dur- 
ing the period prohibited so as to disqualify him from making entry, is: _ 
a question which is properly determinable by the Department, and: 
even though Lee were convicted in that case, such conviction would 
not necessarily disqualify him from making entry in this case. : 

The judgment of the court in this matter is not conclusive, and being: 
persuasive merely would go to Lee’s credibility as @ witness and can be | 
brought to the notice of the local officers at the-hearing. | 

It may be that Lee has not exhausted his remedy in the criminal 
court on the indictment against him for perjury. Or it may be that he 
has been confined in the penitentiary in execution of the couviction- 
and judgment, and in this latter event a question of abandonment as a 
matter. of law would arise which can not now be discussed in view eu 
the uncertainty of the record. | 

‘The petition is denied and the order contained in the decision of © 
November 12, 1896, together with the } instructions contained in wy 
decision, will be carried out. = | Pe ao 

—-10671—VoL 24——26 rk 7 = Ge = 
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_ PRACTICE-CONSOLIDATED CASES- REVIEW—APPEAL- 
a —— 4 BULLARD v. PRESCOTT. 


Where’ two or more cases, Involving. the same tract of laud, have been sotaulnato 
and considered together, notice of appeals from, or motions for review of, the — 
decision render ed must be served upon all parties in interest... 


| Beoreitins y Bliss to. the. Commissioner of the General Land Offiee, May 3 | 
sie % 1897, ao (RW. HL) 


. LT have suite dere the appeal of Ormsbee Ww. Bullard from your office 
decision of January 27,1896. This decision rests upon the cases of 
R. D. Prescott v. The Heine of George S. Bidwell, deceased, and Orms- 
bee W. Bullard v. R. D. Prescott and The Heirs of George S. Bidwell, 
deceased, which came up to your office separately, but were consoli- 
dated and considered together. Said decision sustained the contest of 
Prescott, dismissed that of Bullard; and held for cancellation George 8S. 
Bidwell’s timber-culture entry, No. 1334, for the NW. 4 of Sec. 9, Tp. 
101, RK. 61 W., Mitchell, South Dakota. 

Bullard and the heirs of Bidwell were notified of said decision and 
of their right of appeal. 

- Notwithstanding the consolidation of the cases by your office decision, 
the parties whose interests were adversely affected failed to take notice 
of such consolidation in their subsequent proceedings. . 

Frank A. Bidwell,.a son of George S. Bidwell, one of the eine 
assuming to act for said heirs, filed a motion for a review.of your said 
, office decision. but served no notice of said motion upon Bullard. . - 

Bullard appealed from your said decision, but served no notice of his 
appeal upon the heirs of George 8. ‘Bidwell, 

It further appears that, before Bullard’s appeal came before the. 
Department for consider ation, your office—acting upon Bidwell’s motion 
- for review—by its decision of April 22, 1896, had reviewed, reversed 

and vacated its said decision of January 27, 1896. | = 
- In the case of Gray v. Ward e¢ al. (5 L. D. , 410), it is held: 

Where there are several parties to a suit pending in your office, and a final. decision, 
has been rendered adverse to the rights of two or more of the parties to the suit, the 
filing of an appeal by one of the parties will not preclude the hearing of a motion for. 
a review by another party to the record asking a reconsideration of me decision 80 
far as. the same may affect his rights. . 

~ But in the case just, cited there was no failure on the spark: of the 
party appealing or the party asking. a review Os serve the proper notice 
- upon all parties to the suit. 

. Our Rules of Practice require “due notice” 46 the opposite _— of 
- motions for review, as well as of appeals. (Rules 76 and 93.) Where 
4 two or more cases, involvin g the same tract of land, have been consoli- 
dated. and eons cred together, notice of appeals from, 0 or motions for, 
review of, the decision tendered must ‘be served upon all ‘Parties in 
7 interest. | 7 : 7 oe 
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- Your office was- without jurisdiction to act upon F. A. Bidwell’s — 

motion for review of its decision of January.27, 1896, in the absence of | 

“notice to Bullard, a party in interest; and your subsequent decision. of 
April 2 22, 1896, is hereby declared. void aud of no eftect. oe RS 

The appeal of Bullard—notice of which was not ser ved upon the heirs 
of Bidwell, the entryman—is dismissed. 

The parties whose interests are adversely siete oe your office 
decision of January 27, 1896, will be allowed to proceed by motion for 
review, appeal, or otherivise, as they may elect, upon due notice to all 
parties in interest, as if your a decision of apuh 422, 1896, had. never 
been rendered, 7 Pn Y : 


- se ra 


STON E LAND—PLACER LOCATION APPLICATION. 
HAYDEN @. JAMISUN., 


Prior to the. passage of the act of August 4, 1892, there was no aitthority to locate 
' and purchase lands oe valuable for building stone under the placer mining 
laws. 


| Secretary Bliss to the Commissioner of the General Land Office, May 5, | 
CW. V. D.)- 8 1897, - (Od. WY.) 


- This .ease involves the. SW. 4 + of See. 6; T. 3 Ni; R. 70. W., Denver 
land. ‘district, Colorado. 
. The record shows that on the 24th day of cissteniliee 1889, Thoinas 
Jamison madé homestead entry for the above described tract. ha 

. On the 18th of September, 1889, Benjamiu Hayden, the contestant- 
apvellant with others, made a See mining location for one “hundred 
and twenty acres of the land afterwards entered by Jamison, and on 
the 10th.of January, 1890, having purchased. the interest of the other 


locators, he. applied to file his mineral application therefor, -This appli-. .. 


cation was rejected on account of the prior allowance of the homestead 
entry of Jamison; whereupon the miveral claimant filed a protest 
against the entry of the defendant-respondent, alleging that the land 
was tore valuable for mining than for agricultural purposes and that 
the entryman had failed to comply \ wy the law as to eas ie and 
BED Ovemente . 

A hearing having been had on the issues thus joined, the soul offi. : 
este dismissed the contest; upon appeal your office decision of Novem: ~ 
ber 4; 1890, was rendered wherein you reversed the action of the local 
_ officers and, after going into the merits of the case, found as‘a fact . 
that the land was: more valuable for its aera and held the home: | 
stead entry for cancellation. oe ? 

. September 8, 1892, the Department, on appeal by J Jamison, affirmed | 
the action of your office (15 L. D., 276).. me | 
- March 7, 1893, on review, the former decision was wihrered to, but. on 

J une 21, 1893 (6 L. D. aa the case then being before the Depart. 


404. DECISIONS RELATING TO. THE PUBLIC LANDS. 


ment upon motion for re-review, rever sed its former action and: ordered 
- @ hearing to determine : 
the: character of the land, its capacity for agriculture and. the nature, value and 


extent of all deposits of a stone or mineral siareeter found thereon, and a 
cate. the question in the light of. the evidence thus obtained. 


This course was pursued because of the allegation of the pr esence of 

valuable deposits other than. building stone, a8 gypsum and fire clay, 
and on account of the value of the land ($300, se as shown in the last 
mentioned decision of the Department. 

. A new hearing having been had in pursuance of the diesen order: of 
the Department on the 21st of April, 1894, the local officers rendered 
their decision wherein they recommended the dismissal of the contest. 

On the 8th of October, 1894, your office decision affirmed the action 
of the local officers and farther appeal by the contestant- appellant 
_ brings the case before the Department, 

An examination has been .made of the voluminous record in this. 
case. . It is shown that the chief value of the land is for red sand stone 
suitable for building purposes, paving, and curb stones, The attempt 
to show gypsum, limestone, or a ae of fire ony is not supported : 
by the evidence. | 
_ * It appears that Jamison, the entryman, has built a frame House and 
. stone barn on the land. He has ploughed some, but not much, owing 
to the character of the land, and has done some fencing and dug two. 
wells... It is further:‘shown by the. evidence that: ‘the. land has some 
value for grazing purposes and some timber. 
_- The various applications for this tract were made prior to the pas- 

sage of the act of August 4, 1892, providing for the disposition of lands:. © 
| chiefly valuable for building stone under the placer mining law, and 
therefore, the mineral claimant can secure no rights by reason of that 


- act, but his rights must be adjudicated by the law : as it stood at the 


time these claims were initiated. | 

In the case of Simon Randolph (23 L. D. , 329), it was held th at pti 
to the passage of the act of August 4, 1899 (27 Stat., 348), there was no. 
authority to locate and purchase lands chiefly valuable for building 
_ stone under the placer mining laws, and that under the provisions of | 

‘section one of said act, no rights are secured prior to application to 
_ enter, and if. at.such fine the lands are not subject to entry the claim 
under said act must be rejected. On review (23 L. D., 516) this deci: 
sion was vacated, and another decision substituted therefor, based on 
a changed status of the facts, but the legal principles announced in 


the first decision were not reversed. Randolph had discovered, located 


and surveyed a valuable quarry of building stone, and after location, 
made. application to purchase, and tendered the purchase money. This 
application to purchase and tender of, the purchase money was made. 
June 29, 1893, and therefore after the act of August 4, 1892, was opera- 
tive... His claim was-rejected ‘in the decision of October 3, 1896,. for. 
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“the reason that the land was in reservation and not subject to entry at 
the time of his application. The application of Randolph was still 
pending when the reservation ceased, and the question being betw een 
Randolph and the government alone, it was held in said last decision 
that Randolph should be allowed to perfect his title by purchase and 
éntry under the provisions of said act of August 4,1892. The rule was 


‘adhered to, as announced in letter of instructions (23 L. D., 322), that — 


‘under the act of August 4, 1892, no right attaches in ‘favor of the 
entryman until he makes application to enter. In the present case 
Jamison had a homestead entry of record on the 24th of September, 
1889, before H ayden filed his mineral application and his’ priority of 
right is unaffected, by the subsequent application of Hayden—he hav- 
ing failed to show that the land ‘was in fact mineral in character. 
Hayden initiated no right under the act of August 4, oe) by filing his 
mineral application January 10, 1890. 
~ The decision appealed from is therefore affirmed. 


TOWN LOTS—SALE AT THE TOWNSITE. 
BAsIn CIry. 


In the interest of the government, and intending purchasers, a sale of town lots may 
properly take place at the townsite, under the personal charge of the local 
officers. 


Seoretary Bliss io the Commissioner of the General Land a May 5, 
(W. V. D.) 3 1697. (PB. di ©.) 


Tam in receipt of your letter (“G”) of May 4,1897, in relation to the 
public sale of lots in the town of Basin City, Wyoudne: - . 
It appears from your said letter that the residents of Basin City nage 
: complied with the requirements of the statute in regard to securing a 
townsite on the EK. 4 of the NW.4 and the W. 4 of the NE. 4 of See. 21, 
Tp. 51 N., R. 938 W., 6th P. M.,, id notice has been Sublished of a 
public s sale of lots i" said townsite, to take place at the local omer at 
| Buffalo, Wyoming, J uly 24, 1897. 

* It appears that your office is in receipt of a petition from the resi-. 
dents and lot claimants in Basin City, representing that it will be of 

material benefit to the government and a great accommodation to the 
people interested to have the sale take place in Basin City, and their 
prayer is that this may be done. The register and receiver for warded 
the petition with the recommendation that the neames! be gr anted. 
~ In your said office letter it is said: 
~ I believe that the interests of the. government and of the people of Basin City 


would be best protected and subserved by holding the sale at the townsite as peti- 7 


“tioned for; but I think the anthority of law for ordering the local officers away 
from their office. to make such a sale is doubtful, and.I have concluded to. submit 
. the matter for your instructions. . 
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_ It-has been the praetice of this office to order. registers and receivers to hold public 
sales of lots within townsites at the townsites when in its discreation it was found 
best to subserve the interests of the parties concerned. - In the case of Pa gosa Springs 
townsite, in Colorado, made under sections 2380-81 of the Revised Statutes, by letter 
: of November 19, 1884, Assistant Commissioner Harrison directed the local officers at 
- Durango, Colorado, to proceed to the townsite to hold a sale of the lots; also, on 
July 27, 1893, Commissioner Lamoreux, with the approval of Acting Secretary Sims, 
gave like directions to the local. officers at Seattle, Washington, in the case of the 
townsite of Port Angeles, Washington, made under said sections 2380-81 of the 
Revised Statutes. . | 

I concur in the opinion inal the interests of all concerted in this sale 
will be best subserved by having the sale on: the townsite, and that it 
would be a matter of great expense and inconvenience to intending 
purchasers to be compelled to go to the local office, with no correspond 
ing benefit to either them or the government. 

You are therefore directed to instruct the local officers to have the 
gale of these lots take place at. the townsite, and for this purpose they 
‘will be permitted to go to Basin City and personally conduct the same. 
_ For the purpose of complying with. the law in regard to the published 
‘notice of the sale, you will take such action as may be deemed aavnaye 
in contemplation of this order. 


—————_— 


7 RAILROAD LANDS—CONTESTANT—SECTION 3, ACT OF SEPTEMBER 29, . 
: 1890. : 


PATTON v, CLAUSSEN,. | | | 
No right is acquired by a contest against an entry of lands reserved on account.of a 
_ railroad grant, that will defeat the right of the cntryman, who is in possession 
as a licensee, to purchase the land under the provisions of section 3, act of ae 
tember 29, 1890,.and the amendatory act of January, 23, 1896..’ ? 
Secretary Bliss to the Commissioner of the General Land Office; vee 5, 
(W. Vv. D.) 2% < 1897. ‘-_ . (It. W. 0.) 
~ Ouna A. Claussen has appealed from. your office decision of October 
12, 1896, sustaining the action of the local officers in rejecting his appli: 
cation to purchase, under the provisions of the acts of September 29, 
1890 (26 Stat., =) and January 23, 1896 (29 Stat., 4), the S. 4 of the 
NW. 4, the NW. $ of the SW. 4 1 and the SW. 4 of the NE. 4 of Sec. 1, 
1,3 Na Rol? Be ny oncoaeat land district, Washington. | 
ea hire cers that this tract is within the limits of the withdrawal of 
August 13, 1870, upon the filing of the map of general route of the | 
Inain line of the Norguern Pacific Railroad, opposite the unconstructed 
portion of the road between Wallula, Washington, and: Portland, Ore- - 
gon. It is also within the fifty-mile or indemnity limits as: adjusted to 
the line of definite location of the rane line of said road ACTOSS the 
Cascade mountains. 
Although the portion of the road between Wallula and Portland was | 
not constructed, the reservation made. on account of. the grant con+ 
tinued until the passage of the forfeiture act of September 29, 1890 
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(supra), Notwithstanding this reservation, it appears that the local 
officers, on November 25, 1887, permitted Claussen to make homestéad : 


entry of the land, and, on October 19, 1889, Elwood F. Patton initiated 


a contest against said entry, alleging that Claussen had never estab- 
lished a residence upon the land. 7 
it must.be apparent from what has been. said that the allowance si 
the entry by Claussen was in violation of law, and that the contest by — 
Patton should never have been permitted to proceed to hearing; but — 
hearing was had upon said contest and the case prosecuted by appeal 
to this Department, resulting in departmental decision of June 13, 
1896 (not reported), in which your office decision holding for cancella- 
tion Claussen’s Sit upon said contest was affirmed, | . 

Upon the promulgation of said decision Claussen tendered his seule 
cation to purchase the land under the prowisions of the act of Neptem- 
ber 29, 1890 (supra), and of January 23, 1896 (supra), and in support | 
thereof alleged that he was in possession of the land and. had. been 
since 1879, under a contract: or a license from the Northern Pacific _ 
Railroad Company. and that the entire tract was under fence and | 
otherwise improved. | 

Your office decision appealed from holds that this application comes 
too late, the right of Patton as successful contestant haying inter- 
yened. The application to purchase was therefore held subject to the 
exercise of the preference right by Patton; me om which action Claussen 
has appealed to this Department.’ 

After a careful review of the matter I must reverse your office 
decision.” As before stated, on the showing made Claussen has been i in 
the possession of this tract since 1879 uuder a license or contract from 
the railroad company. The action of the local officers i in holding the 
tract subject to entry, as it did in 1887, evideutly induced Claussen to 
assert a homestead right in order to protect himself in his possession, 
It appears that as early as February, 1890, he inquired of your office 
as to the status of. his entry and was informed, by your office letter 
(“EH”). of March 11, 1890, that his entry had bean improperly allowed 
and was held saspontied awaiting congressional action in the m atter of 
‘the forfeiture of the company’s grant for failure to build its road. 

The entry having been allowed in violation of the reservation on | 
account of the grant, was not subject to the contest of Patton insti-. 
tuted in 1889, and he did not succeed: to any right-by reason of the - 
prosecution of that contest. He has, therefore, no such right as would 
bar the assertion of the right to put chase under the provisions. of the 
acts before referred to. | 

The act of January 23, 1896 Tone ended the act of depisaice 
29,.1890, and extended the time of aa to J anuary 1, 1897. it 
provided, also — 


that actual residence upon the land by persons claiming the foie to purebase ie 
same shal] not be required where such lands have been fenced, cultivated, or other- 
wise improved by such claimant, ete. 
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. Your office’seems-to have considered the showing made in support of 
3 ‘Claussen’s application as sufficient, in the absence of an adverse right 
‘that might bar the purchase, Dacaise. it is held in said decision that 
in the event that. said Patton fails to enter the land you will: allow 
Claussen to perfect his application,’ us 
‘Having disposed of the alleged superior. right of ation: the record 
is herewith returned with direction that Claussen be allowed to com- 
‘plete purchase of this land as appr for. 


APPLICATION TO ENTER—PREFERENCE RIGHT. 
Joun W. KorsBa. 


‘An application of a thira jae to enter Jand embraced within a judgment of can- 

i cellation, rendered by the Department, should be received and held to await 

' . action on the part of the successful contestant; and if the preferred right of 

the said contestant is subsequently waived, the anplicatlin to enter, so held in 

- abeyance, i is entitled to le preoesence as against other claims arising subsequently 
‘thereto. 7 


‘Secretara y Bliss to the Commissioner of the General Land Office, May 5, 
(WwW. V. 2D.) | 1897, ee — (GO. J. G.) 


The land verses in this case is the NE. 4 of See. 32, ‘T, 43.N,, R. 3 

E., Wausau land district, Wisconsin. 
. On October 11, 1895, the Department affirmed a_ decision of your 
office holding for cancellation the homestead entry of Marye Korba for 
the above described land. This action was taken upon a contest 
brought by one Lewis F. Larson, charging abandonment, that case 
being closed by your office on February 15, 1896. | | 
- . On November 26, 1895, John W. Korba filed an application to. make 
‘homestead entry of said land, which was rejected by the local office for 
the reason that said land was already covered by the entry of Marye 
‘Korba, and for the further reason that acvording to.the evidence the 
-applieant had already had the benefit of the homestead law. 

Korba appealed, and under date of February 27, 1896, your office 
disinissed. the said appear because of failure to serve the same on the 
“ opposite party. ” : 

_ On February 21, 1896, Lewis F. Larson alinanisiea: his eusiorease 
right of entry, and on February 24, 1896, John Rasmusson filed home- 
stead application for the land in quention, 

John W. Korba has appealed to this Department, contending that it 
.was not. necessary to serve his appeal upon any one; that | 
‘when his homestead application was presented, to wit: on November 26, 1895, the 
previous entry of Marye Korba had, on April 18, 1894, been held for cancellation, 
which decision had been affirmed i the Secretary on October 11, 1895, so that at 


‘date of appellaut's application his mother’s entry had been already canceled i in con- 
‘templation of law} : | 
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and that it was error not to hold that appellant was entitled to enter 
at least forty acres under-section six of the act of March 2, 1889, his 
first entry having been made prior to that. date and for only three legal 
subdivisions. | 

-In support of the second specification above set out, the: appellant 
. cites the case of Henry Gee (10 L. D., — and numerous others in 
line with that case. 
In the case of McDonald e¢ al. v. Hartman et al. 1 (19 di, D. , BAT ) it was 
held that— | . 
| kK judgment of cancellation iaees effect as of the. date. pondered and the land 
released thereby from appropriation becomes subject to entry as of each date, with- 
out regard to the time when such judgment i ifs) noted. of record in the local office. 

Under date of January 30, 1897, in the case of Cowles v. Huff et ‘it 
(28 L. D., 81), the Department overruled the doctrine announced in the 
case of Heury Gauger (supra). It is now held—. 


. 


' If during the time accorded a successful contestant to make ee of the land 
‘involved an application or applications to enter should be made by a stranger to the 
‘record, such application or applications will be received and the time of presenta- 
tion noted thereon, but held to await the action of the contestant, and should such 
‘contestant fail to exercise his preference right, or duly waive it, tllen such applica- 
tion or applications must bé acted pon and disposed of in accordance With law and 
the rulings of the Department. 

As the application of John W. Korba was ‘filed pice the siden 
-of cancellation was rendered by the Department iu the case of Lewis F. 
arson v. Marye Korba, his said application, under the above rulings, 
“should have been received by the local office and held to await the 
action of the successful contestant in that case. When Larson relin- 
-quished his preference right of entry John W,. Korba was then entitled 
to. have his application acted upon in accordance with law. | 
- Your office decision is accordingly reversed and John W. Korba will 
be allowed to make entry of the land in question, unless upon further 

Anvestigation by your office he is found to be otherwise disqualified. . 

Among the papers transinitted with this case is an appeal by Marye | 
Korba to your office from. a decision of the local office rejecting her 
‘application to make homestead entry of the land in controversy. The 
“Said appeal and the papers accompanying the same are ee | 
returned to your office for appr opriate action thereon. 


RAILROAD LANDS—SECTION 5, ACT OF MARCH 8, 1887. 
ANDERSON ©. WING... 


The status of an applicant to perfect title under section 5, act of March 3, 1887, a8 a 

- bona fide purchaser,” is not affected by the fact that he holds inder a quit- 

claim deed, or that said deed was executed in the consummation of an agree- 

ment for the exchange of property, nor by the further fact that prior to his 
purchase from the company he had been receiver of the land district Tes 

_ which the land is situated. | , : 
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‘A “bona fide purchaser” from a railroad company of less than.a legal sub-division 

is entitled to purchase such tract.from the government under said section 5, and 

receive patent therefor; but. if a survey of said tract is necessary, Prior to the 
issuance of patent, the eapenee thereof should be borne by the eppicane, . 


Seeretary Bliss to the Commissioner of the Gener a Land Office, May 5. 5, 
eee) “ . > “86076 * 7 | . " (0. W.B,} 


‘This case faveives lots 1 and 2, of Sec. 33, T. 49 N., R. 4, W., Ashland 
land district, Wisconsin. 

The land lies within the fifteen miles indemnity innit of the gr ant ‘5 
the State of Wisconsin to aid in the construction of the Bay field branch — 
of the Chicago, St. Paul, Minneapolis and Omaha road (acts of June 
3, 1856, and May 5, 1864), and was selected by the ae company 
aly 12,1887, 

The record shows that on March. 24, 1856, Francis E. C aietoue filed 
pre-emption declaratory statement for oad tracts, On May 29, 1856, 
_your office ordered. all land in Wisconsin withdrawn until further order, 
Said order was revoked shortly afterwards; buton December 18,1856, 
under directions of the Secretary of the Interior, an order was issued, 
_ forbidding the allowance of any pre-emption claim predicated upon-a > 
settlement made after receiptof said letter. From that date the lands 7 
remained reserved until November 2, 1891. 

On September 23, 1890, Tsaae H. Wing applied to: Sareliage t said lots 
under ‘the 5th section of the act of March 3, 1887, and gave notice of | 
‘his intention to-make final proof on N ayember 6, 1890, when John’ J. 
Anderson appeared and protested against the Allowsuice: of said proof, 
_~ This proof having been prematurely made, Wing was, required te 

give a new notice, which he did, for March 30, 1891. Meanwhile, of 
February 19, 1891, Anderson had applied to file pre. empiien declara- 
tory statement for said lot and-the N W. 4 of the NE. 4 of section 33, 
T.49N.B.4W. This application was rejected by the local officers 
aes of the existing withdrawal. Anderson appealed, and your - 
office reversed the decision of the local officers for the reason that the © 
land was not within the withdrawal. Subsequently, on July 13, 1891, 
your office withdrew said decision, and -left the right of Wing and 
Anderson to be determined on consideration of the contest which. had 
arisen between them. 4 

On March 30, 1891, Wing submitted his proof, and Anderson pro- 
tested. The ion onitens recommended that Wing be allowed to pur- 
chase.lots 1 and 2. Anderson appealed. Your office held that Wing’s 
application for lot 1 should be rejected, because his purchase from the _ 
railroad company only cov ered a portion of said lot, and that his applix 
‘cation to purchase lot 2 should be allowed; and that Anderson should, 
be permitted to complete his: filing as to-lot.1 and the other tracts filed : 
a with the exception of lot 2, : Ot ge sha 
‘: Both parties appealed to the Denarnene 
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_ The Department, by decision of January 18, 1896, held that the pre: . 
emption filing of Geveroux excepted the lots in controversy both from 
the withdrawal and grant for said railroad, and that the land, filed on | 
by Anderson, was open to settlement, when he applied to file, subject 
to a purchase in good faith under the act of March 3, 1887. But held 
that ‘the facts appear to raise a question as to Wing’s good faith.in 
this matter,” and remanded the case that a none be had “on that 
point.” acess 
Pursuant to the aivections of the Depavwnieut: a jisaiiugs was had 
before the local officers, who held that “the bona fides of. Wing, as an. 
innocent purchaser seems to-be clearly established,” and recommended | 
the dismissal of Anderson’s protest. Anderson aenealel. ‘Your office 
held that, so far as you were able to perceive, there was nothing in the | 
record and-facts shown relating to the transaction between Wing and 
the company inconsistent with, or that would preclude the ot 
of good-faith, and affirmed the judgment of the local officers... -- - 
Anderson appeals to the Department. . | —o : 
‘The facts, as found by the Department. in dlepar tmental. decision. of 
January 18, 1896, are as follows: , . act ae el 
That Wing was receiver of the land office fur the district, within whieh the land 
-» lies, from January 29, 1880, until January 24, 18838, when he resigned; that on October 
21, 1884, liewonveved.liy quit.claim deed, to Edwin W. Winter and John C. Spooner, 
an uudivided one-third interest in the land, and on October 28, following, the Chi; 
eago, St. Paul, Minneapolis and Oniaha Railroad Company, by quit claim deed, con; . 
veyed the land to Wing; .that- the last mentioned deed was recorded May 15, 1885, 
and the deed to Winter and Spooner, on October 12, 1886; that on April 24; ‘1890, 
the said Spooner, by warranty deed, in which his wife sofned: conveyed. the land 
to Wing; that all these deeds. recite.a consideration of $1; that the deed. from 
Spooner and wife to Wing was made through William H. Phipps, as attorney. in» 
fact; that at the time of the execution of-the deed Phipps was land commis- 
sioner of the railroad company, and Winter, one of the grantees in the deed first 
mentioned, was general manager, and Spooner, the other grantee, was then, or 
shortly before, general solicitor of the company; that Phipps, in explanation of the 


_ consideration recited in the company’s deed to Wing, testified that it did. not: 
represent all the consideration, but that Wing had conveyed to the company 


ninety-five acres outside of the village of Washburn for terininal uses; that this = 


statement, however, was not substantiated by any copy of the conveyance referred 
| to; that Phipps also swore that there was no arrangement by which the railroad, 
company was to receive any of the land conveyed, nor that it was to. be held in trust 
for the company; and that Spooner had been solicitor of the company, but he y was 
not sure whether he was such at. the time of the conveyance to Wing. 


. Upon this finding of facts, the Department, not being. satisfied that 
Wing had.shown himself to be a bona ‘Fide pula as pecntennas 
by the statute, ordered a hearing: coe : - 

By the evidence taken upon the eoneariig ,it is shown that on. 1 Match : 
27, 1883, Wing conveyed to the. railroad Smpany by. warranty deed (a 
copy. of a icli: is now in evidence in the case) a tract of land containing ~ 
ninety or ninety-five acres, in the town. of Washburn, Wisconsin, for 
railroad purposes. Wing, Phipps. and. Winter eauly. that,.as. eee of 
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the consideration for said tract, conveyed by Wing to the company, the 
company conveyed to Wing fie land in controyersy. The deed from 
the company is a quitclaim deed, and: no. Satisfactory reason is given 
why the company did not give a warranty deed. In explanation of 
‘the lapse of time between the execution of Wing’s deed to the company 
_and the company’s deed to Wing, itis said by Phipps, in his testimony, 
‘that the delay on the part of the company probably arose fromthe 
company not having received from the State its title to the land. The 
transactions between Wing and Winter and Spooner are thoroughly 
cleared up and the circumstances surrounding the case when. it was 
before the Department Previous) to the rehearing ) appear to- us suffi- 
ciently explained. __ | 
- That the company ouveyed the land to Wing iy suieeiainn deed re 
not of itself show that Wing was not a bona fide purchaser. Stebbins 
Da: Croke, 14 L. D.,498; Osborn +. Knight (on review), 23.1. D., 216; 
Moelle v. Sherwood: 448 U, S., 21; United States v. California, ete. Land 
Co., Id., 31. It is clainted, neworee that, even if the evidence of the 
“parol agreeménit: between Wing and the railroad company, was adinissi- 
_ ble, which is denied, it shows a past consideration. from Wing to the 
-company, which is not sufficient to entitle wi g to nex considered a bona 
fede; purchaser. . 7 : 
‘That . evidence: may iy given ot a seaman’ tot mentioned in a 
; decd, provided it be not inconsistent with the consideration expressed 
in. it, is accepted law (Greenleaf Tiy., Secs. 286 & 304; Richardson. ~ 
| Traver, 112 U.8.,423); and the ence establishing Wing’ S purchase a 
does. not show a est consideration, but that the.deed from the company 
to Wing was the consummation of an agreement for the exchange of 
property, which is held, in Grandin v. La Bar, 23 L. D., 301, to be within 
the remedy of the statute. Then it is said that Wing at and prior to 
_ the time of his purebase from the company had actual or presumptive 
knowledge of the existence of the pre-emption declaratory statement 
of Geveroux, filed March 24, 1856, which it-is claimed constituted a 
fatal defect in his title. Theres is no evidence that Wing had actual 
knowledge of the filing of Geveroux, and his good faith is not impugned 
‘by. the fact that prior to his purchase from the company he had been 
receiver of the land district within which the land ne Osborn . 
Knight (on review), 23 L. D., 216, 
One question remains. Iti is assumed. in the decision appealed from, 
that it was decided by the Department, when the case was before it on 
_Anderson’s and Wing’s appeals, that Wing was entitled to lot 1as well — 
as lot 2, thus reversing your office decision of December 2, 1892, on that 
‘point. But an examination of the decision of the Department does not 
show such reversal, Its decision was simply that, ‘as the facts appear 
to. raise a question of Wing’s good faith in the matter,” a hearing. should 
be had “‘on that point.” If his good faith: should be: established, he | 
‘should be allowed to purchase the land; but. whether both lots or one, 
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is not determined. In-his application to purehase, Wing applies for the 
entire area of lots 1 and 2. But the conveyance from the conipany to. 
. Wing only covers lot 2 and *‘so much of lot 1 as lies east of and adjoin: 
ing lot 2.” Lot 1 contains 49.50 acres, and the portion purchased by 
Wing appears to cover about ten acres. Wing has no claim to purchase’ | 
under section 5 the remaining thirty-nine acres, which he did not pur-. 
chase from-the company. Butit is held by the Department: in the case. 
of Union Colony v. Fulmele (16 L. D., 273), that a bona fide purchaser. 


from a railroad company of less han a legal subdivision is entitled to. _ 


purchase from the United States, under the fifth section of the act of © 
March 3, 1887, the land purchased from the company and receive patent. 
therefor upon making the proof required by said section; but that the 
patent in such case should contain a-recital that it is issued under 
the provisions of said section. ; 
In accordance with this decision Wing - wil be wlipeed to pur Ghane: 
lot 2 and “so much of lot 1 as lies east of and adjoining lot 2,” and 
Anderson permitted to complete his filing as to the residue of lot 1, 
But. before patents can .issne, a survey of that part of lot 1-which is. 
embraced in Wing’s claim must be made, the necessary survey to be. at- 
the expense of Wing, and the plat thereof duly approved. ; 
Your office decision is modified accordingly. 


O'BRIEN 2. NorTHERN. PACIFIC R. R..Co, 


Motion for review of departmental decision of February 10, a 22: 
LL. D., 135, denied by Secr etary’ Bliss, May 6, 1897. 


INDIAN LANDS—CONTEST—ALLOTMENT. 
NoORSTRUM v. HEAD. 


Under the regulations of the Department, land included within the occupancy of an. 
Indian is not subject to entry, and a contest against an entry of land, 80 
excluded from disposition, will confer no right upon the contestant that will — 
es prevent. ‘tho Department from subsequently holding the land in een 
with a view to its allotment to the Indian. ee ee 


Secretary Bliss to the Commissioner of the. General ia Office, May 6, 
(W. V. D.) | | 1897, — e -« . (F. W. ©.) 


With your office letter of April 5. 1897, was forwarded a motion, filed 
on behalf of Alfred Norstrum, for review of departmental decision of 
_ October 3, 1896 (not Teparied): in which the action of your office in 
dismissing his contest against the homestead entry of Henry C. Head, 
covering lot 5, Sec. 17, and lot 1, Sec. 18, T. 12 N., R. 26 W., St. Cloud 
land district, Maniiesota: Was aftirmed. 
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. Head’s: entry was made September 22, 1891, and on October: 15, 1894, 


Norsieani filed an affidavit of contest aeaiieE said entry; alleging that 7 


Head had uever resided upon said tract since making his entry and 
that he had wholly abandoned the same. In support of his claim Head 
offered testimony tending to show that he was preyented from taking 
up. his residence npon this land by an Indian named Chinorton, alias: 

_ Big Pete, who had been living upon a part of the land, and that he 
had. only. been able to secure the consent of said cen to build a 

house upon the land a short time prior to the filing of said contest... 
Upon this showing your office decision held, in view of the depart- 

mental circulars of May 31, 1884 (3 L. D., 71), and October 26, 1887 
(6°L.D., 541), that it was error. to-allow Head to make eniry of the 
laud while the Indian was in possession thereof, living upon and claim- 
ing the same. WHead’s entry was therefore held for cancellation and 
_. Nostrum’s contest dismissed; from which action both parties appealed 
to this Department. : 

In order that the eee might ie advised of the extent of the > 
Indian's claim, an investigation was. made tliereof by a special agent 
of the Indian Office, at the request of this Department, and as a result 
of the investigation the Commissioner of Indian Affairs recommended: 
that the Commissioner of the Géneral Land Office be instructed to with- 
hold said lot 5 of Sec. 17 from entry. 

The motion for review seems to be based upon the ground that no. 
_ formal claim has been made to this land on behalf of the Indian and 
that the reservation of the tract occupied, by hini is not at his own 
_ request or desire. 

There can be no question, however, but that ae the sieulaes 
before referred to the allowance of Head’s entry, whether inadvertent 
or otherwise, was clearly an error, and this Department having before 
it facts which it deemed sufficient to warrant a reservation of the land 
‘occupied | by the Indian, affirmed the action of your office aud directed 
that said lot 5 be held in reservation with a view to its allotment to the 
Indian | under the provisions of the act of January 14, 1889 (25 oa 
642). 

This action of course disposed of the contest, under which Nostrum 
secured no such rights as would prevent the reservation of the land, — 
' and his motion is accordingly denied. | | 


| HENSLEY V. WANER. 


Motion for review of departmental decision of January 30, 1897, 24 
L. D., 92, denied by Reeetne aia May 6, 1897, : 
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‘EXEMPLIFICATION OF RECORD—PRELIMINARY INFORMATION. 
EF. M. CaARRYL. 


A request for information as to the cost of certified copies of specified papers, or 
-. _ records, in the General Land Office, is entitled to a response with such infor- 

mation as may of necessity be rearen to form the basis for a roads for an 
wi! exemplification of the record. — 


“Secretary "y Bliss to the Commissioner of the Gaierar Land Ope, Mar y 5, 
sails . $s 189%. ae : “(G. B. G). 


: [have your favor of. the 3rd instant transmittin g a copy of a letter 
from F, M. Carryl of Newark, New Jersey, addressed to myself and 
| referred to your office by the ie pacanene on April 27, 1897. | 

. It appears that Mr. Carryl desires certified copies of certain papers 
relating to fractional section 10; T. 39 N., R. 14 E., 3 P.M, pO 
~ now in the city of Chicago, among other things,— : 

- Copy (dated) of any map or maps showing any resurvey or changes 
from map of-original survey of this tract. - 

It is submitted by your office that this would appear to include 4 
copy of the plat approved October 16, 1896, of the survey of the Jake 
front, executed by Frank Flynt and Walter T. Paine, U. 8. surveyors, 
in pursuance of instructions from the Commissioner of the Gerieral . 
Land Office, dated September 24, 1896, and you ask for instructions as 

to whether there can be furnished. at this time a copy of the plat of 
| this last survey, the same to be certified asa true and literal exempli- | 

fication of the official plat. of said survey on file in your office. 
Sections 460-and 461 of the Revised Statutes provide that—. 


Whenever any person claiming to be interested in or entitled to land, under any > 
grant or patent from the United States, applies. to the Department ot the Interior 
for copies of. papers filed and remaining therein, in any wise: affecting the title to such 
land, it shall be the duty of the Secretary of the Interior to cause such copies to be 
made out and authenticated, undér-his hand and the a of the General Land tree 
for the person so applying: : a 

All exemplifications of patents, or papers on file or of ee in the Gcnceal ania’ 

- Office, which may be required by partiés interested, shall be furnished by the Com- 
missioner. upon the payment by such parties at the rate of fifteen cents per hundred 
words, and two dollars for copies of township plats or diagrams, with an additional 
sum of one dollar for the Commissioner’s certificate of verification with the General 
Land: Office seal; ; and oné of the employes of the office shall bé designated by the 
Commissioner as the receiving clerk, and the amount so received shall; under the 
direction of the Commissioner. , be paid into the Treasury; but fees shall not be 
demanded for such authenticated copies as may be required by the offirers of any 
. branch of the government, nor for such unverified copies as the Commissioner i in his 
discretion may deem proper to furnish. : 


_ It does not appear from the [etter of. Mr. Gis that he ae to. be | 
interested either for himself or as the representative of another, or that 
he is entitled to or claims to be entitled to the land to which the papers 
desired relate, under iG grant or Devent from the United States, nor 


bis ad 
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can his letter be treated as an application to the Department for certi- 
fied copies of any Reapers or exemplifications of any records of your 
office. 

It is a request for information as: to the cost, by items, of certified 
copies of certain papers and records therein specified. - 
A due. regard for property rights and private interests within the 
jurisdiction of this branch of the executive department of the govern- 
- ment, the supervisory control of which is cast upon the Secretary of the 
Teron by law, would seem to require that inquiries of this sort should 
--be answered, and such information furnished as may of necessity be 
required to form the basis of a request of or demand on the proper 
officer for the application of a Statute in any case pueeet to come witEny | 
its provisions. e * 
_I have. therefore to direct that the information desired ie furnished, 
and that on a proper demand being made under the sections of ‘the: 
revised statutes above quoted, by a party or parties coming within the 
letter or spirit thereof, that such copies and exemplifications be fur- 
nished as is therein provided, due regard being had for the pubne: 

interest. . 
- he cost of the. copies deaired should be appreciated and a deposit 
of money required ue cover the cost of their preparation. | 


BENSON 2%. STATE OF IDAHO. 


7 “Motion. for review of departmental decision of January. 8, 1897, 2 | 
OL, D., 272, denied by pecretery roca Hay 6, 1897; 


—_—_—_ 


- RATLROAD SELECTIONS—NON-MINERAL AFFIDAVIT. 


INSTRUC TIONS. 


Secretar y Bliss to ais Commissioner of the General Land ie, May y 10, So 
. 1897, | _ 


- Tam in receipt of your letter ‘‘N” of the 5th: instant, relative ic the 
departmental order of the 9th ultimo, 24 L. D., 321, amending the last 
paragraph of the circular of July 9, 1894 (19 ii D., 21), providing for: 
the examination of selections bay paiecad companies. of lands i in miner al: 
belts. : 
‘In your letter you call attention to the fact said order in aaiiaen a 
making the amendment referred to, also directs a modification of the 
form of the mineral affidavit now in-use in your office; and that wa 
- strict construction” of said order “must be held to apply to all cases, 
of whatever character in which a non-mineral affidavit. is now Tequired, : 
for it directs that the form of the non-mineral affidavit now in use in 
this office be amended;” and you suggest that if the purpose of said 
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amendment was intended to apply only to state and. railroad selections, 
then the departmental order of the 9th ultimo be amended as follows: 

That in lieu of the words “now in-use in this oftice,” the words “in 7 
state and railroad selections,” be inserted. - i. 

- The purpose of the amendment to the instructions of J fig 9, 1894, 
by the order of Aptil 9, 1897, was intended to apply to state and rail- 
road selections only, and in order to avoid the complications that may 
arise by the construction placed upon it by your office, said order is 
amended as follows: = 

~In the second line of the last paragraph on page two of said Gries 
the words “now in use in this office” are stricken out and in lieu 
thereof the words “in state and railroad sélections” are SLUSbILULed, . 
so that said paragraph will read as follows: 

“Tt is also hereby ordered that the forin of the non- mineral aftidavit 
in state and railroad selections be amended as follows,” etc. 


-- RAILROAD GRANT-INDEMNITY SELECTION-SPECIFICATION OF LOSS. 
NORTHERN PACIFIC R. BR. Co. ». SHEPHERDSON. | 


The departmental order of May 28, 1883, waiving specification of lose, was made at 
- a time when the indemnity withdrawals for the Northern Pacific were held valid, 
and that fact must be taken into consideration, aud given effect, in the eNeDOSIs 
‘tion of selections made tliereunder, 
Under the grant to the Northern Pacitic indemnity selections may be made within 
the lirst indemnity belt urrespoqhive on the State or Territorial lines within which — 
the loss occurs. — = 


Mareen y Bliss to the Commissioner of a General Land Office, May 10, 
(W.V2D.): 8 | 1897, oe SA (FW. C.) 


The Northern Pacific Railroad Company has appealed from. your 
office decision of December. 22, 1894, holding for cancellation its indem- 
nity selection covering the SW. 4.of.the NW. 4, the N. 4 of the SW. 4 
and the NW. + of the SE. t of Sec. 13, T. 33 N., R. 40 E. Scalar 
land district, Washington: ed permitting the homestead entry made 
of said land by William Shepherdson May 12, 1890,-to remain intact. 
_. This tract is within the indemnity limits of the grant to said com- 
pany and was included in its list of selections filed May 25,1885. . This 
list was presented under departmental circular of May 28, 1883 (12 
iL, D., 196), and was not accompanied by a pone oe of renee asa 
- basis ‘therefor, 

On October 31, 1887, @ supplemental list was filed: in which losses’ 
were designated in Bulle in amount equal to the lcotd lands. These 
losses, it appears from your office decision, were of lands within the | 
Yakima and Coeur d’Alene Indian resery a in the States of Wash- : 
ington and Idaho, respectively. | 
.> On September 2, 1892, the company filed. a-rearran ped list of ie losses 

so as to specify fhe same tract for tract with the selected lands. : 

106 
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_. As before stated, Shepherdson made homestead entry May 12, 1890, 
and in his affidavit alleged settlement upon the land April 16, 1890. | 
Your office decision holds that the company’s selection of 1885 was not 
protected by the order of 1883, for the reason that the Jands were not 
withdr -awn, the indemnity withdrawal being in violation of law, and 
in support thereof referred to the case of John O. Miller v. Northern 
Pacific R. RB. Co. (11 L. D., 428). 
In the case of the N en Pacific Railroad: Company V. Holtz (22 
L, D. , 309) it was held (syllabus): | 


- The order of May 28, 1883, waiving specification of loss in gan of indemnity 
selections, was made at a time when the indemnity withdrawals for the benefit of 
the Northern Pacific were held valid, and that fact must be considered and given 
effect in determining the scope and purpose of said order, alt hough such withdrawals © 

are now held invalid. 
| It is fur ther held that the designation made in 1887 1 was not sufficient, 

for the reason that selections can not be made in Washington for inde 

lost in Idaho until it is shown that such losses can not. be satisfied in 
the latter State, and in support thereof reference is made to the case of 7 
‘Northern Pacific R. R. Co. (17 L. D., 404). 

In reviewing the case cited, this Department held (20 L. D., 187), 
“that indemnity selections may be made within the first indemnity 
belt, irrespective of State or Territorial lines.” 

The objection stated in your office decision, to the company’s selection, — 
is therefore not sufficient, and it must be held, unless other ‘good and 
sufficient reason appears upon further examination of the company’s 
_ selection by your office, that its rights under its selection dated back as 
of the time of the presentation of the list of May 25, 1885, and as 

this is long prior to Shepherdson’s entry, the same must iiterotece be 

‘canceled. : 

Your office Gen) 1s speondin sly reversed. 


| DESERT LAND ENTRY—MORTGAGE—ASSIGNEE. 


THomAS Hi. JEREMY. 


A enoeeass of inde covered by a desert land entry cannot be regarded as entitling 
_ the mortgagee +0 the status of an assignee of the entry, until after foreclosure of | 
the mortgage, if, under the laws of the State in which the land is situated, a 
mortgage of ree PEODEEDY is not a conveyance thereof. 


| Secretary Bliss to the Commissioner of the General Land Office, May 10, 
(W.Y. D.) } 1897, _ (J. L.) 


‘This case involves the N. 4 of section 29, T. 1 N., R. 2 W., Salt Lake 
City land district, Utah. 

On September 16, 1893, William C. Dyer made desert jana entry No. 
3843 of said tract, contaiiine three hundred and twenty acres. On | 


od 


. §aine as BeHown by attached proof. 


DECISIONS RELATING TO THE PUBLIC LANDS. . 419 


September 16, 1895, Thomas K. Jeremy filed his. affidavit in the follow- 


| in 2g words: ‘ 


IN THE U. S; LanD OFFICE, 
. Salt Lake City, Utah, September 16th, 1895, 


Thomas E. Jeremy being duly sworn on oath says he is a citizen of the United 
States of lawful age, and the assignee of William CG. Dyer, who made desert land 
entry No. 3848, September -16, 1893, for the north half of section 29 in township 1 
north of range 2 west, 8. L. M. containing 320 acres. That said land was assigned _ 
to him by mortgage on the 9th day of October 1893. That since then, said Dyer has 
died leaving no heir, and afiiant has taken possession of said land and reclaimed. the 


—— Tuos. E, JEREMY. 
Subseribed and sworn to before me this 16th day of September A. ‘dD, 1895. | 
. BYRON GROO, Register... 


With said affidavit, Jeremy filed (1) a certificate, dated September 


16, 1895, and signed by one Arthur Parsons, OCTeL ys Ny Ged, Co., 


stating 


| ‘that Thomas E. Jeremy is ihe owner of two certificates a Bioek one No. 196 for 74 
shares, and one No, 253 for two shares of the capital stock of the North Point Con- 


solidated Irrigation Company of this city and county, Utah Territory. Each share 
is of the par value of ten dollars, and each share is estimated to be sufficient to 3 WTi- | 
gate nine acres of Jand;. 


(2) the affidavits of himself and Thomas L. Irvine and Levi A. Reed, 
all dated September. 16, 1895, and stating | +* 


that there was expended by Thomas E. Jeremy, assignee of William C. Dyer, eae 


jing the second year after the date of said entry, that is after the 16th day of Sep- 
tember 1894 and before the 16th day of September 1895, the sum of $487, being not | 


_ less than one dollar per acre of the area thereof, and that the said sum was expended 


in the following manner viz: In purchasing water stock for irrigating said land the - 
sum of $327, and in clearing a portion of said land $160; total $487; _ 

and (3) a copy of a mortgage dated October 9, 1893, purporting to have 
been executed by William C. Dyer, and conveying the N. 4 of section 


(29 aforesaid to Thomas E. Jeremy, as a mortgage to- secure the pay- 


ment of $1500 of money, loaned to improve said land, and evidenced by 
Win. C. Dyer’s promissory note for $1500 made payable to the order 
of Thomas EK. Jeremy.on or before three years after date, which is 
copied in the mortgage. : 

On December 6, 1895, your office, seisitenae ‘aie affidavit of 
J eremy aS an aces for recognition as assignes . of William ©. 
Dyer, decided (among other things) | 
that until after foreclosure upon the mortgage he (Jeremy) can not be recognized . 
as the assignee of the entry; and that then he could not be so recognized, nor could . 
any other vendee under the sale by decree of court, unless he should show the quali- 
fications exacted of an assignee of a desert land entry, 

From said decision J eremy has appealed to this Department. 

The Statutes of Utah provide that— 

A mortgage of real property shali not be deemed a conveyance, hatave: its terms, 
so as to enable the owner of the mortgage to recover possession of the real property 
without a foreclosure and sale, (Compiled Laws of Utah, Vol. 2, p. 324.) 
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~ Such being the law of the State where. the. property in question is 
situated, the Depar tment: cannot, in view thereof, recognize the appel- 
lant Jereiny as the assignee of ieee until he has foreclosed his mort- 
gage and become the purchaser thereunder; and the decision of your 
office must therefore be affirmed. 

~The fact however, if true as alleged, that Jeremy took possession of 
the property after the death of Dyer, and has since kept up the neces- 
sary expenditures and impro vements thereon with a view to preserving, 
as far as “possible, the security for his debt, no heirs of Dyer having — 
appeared to claim the land, would seem to present strovg equities in | 
his favor, and if he shall by the foreclosure of his mortgage under the 
~ laws of Utah, as suggested, place himself in a position to be recognized 
as the assignee of Dyer, I see no just reason why he may not be allowed 
to submit proof under the former’s entry, and if so submitted the same 
will be duly considered. 

ae sald office decision is accordingly affirmed, 


| OKLAHOMA LANDS—QUALIFICATIONS Or SETTLER. 
Huycx ET AL. v. H ARDING. . 


as salteant for the siete of entry in Oklahoma is not disqualified by reason of hig 
_.. knowledge of the conutry, gained through. residence therein prior to the pro-. 
i hibited period. 


Secretary Bliss to the Commissioner of the General Rina 1 Office May 10, 
(W. V.D.) OS oe ER NOOK | (W. 0. PB.) 


B. BE. Smith. and Allen R. amine have both appealed from your 
office decision of November 26, 1895 in the case of Charles M. Huyek, 
3B. E. Smith and Allen B. Donaldson vy. Allen R. Harding involving the 
SH. 4 of Sec. 21, Tp, 21 N., R. 1 W., Perry, Oklahoma land district. 
This tract is a part of the body of lands known as the “ Cherokee 
Ontlet” opened to settlement at noon ou Saturday September 16, 1893, 
Harding made homestead entry for said tract on September 18, 1893. 
On September 20, Huyck filed affidavit of contest against said entry; 
on September 22, Smith filed his affidavit of contest, and on October 
28, Donaldson filed ‘his affidavit, each one claiming to be the first 
settler upon Said tract. After a hearing at which all parties appeared 
and submitted testiniony, the local officers found that Huyck was the 
first settler and awarded the land to him. Notice of this decision was 
acknowledged by the attorneys of the respective parties on March 12, 
1895,-and appeals therefrom were filed, by Harding on April 5, by Smith 
on April 11,and by Donaldson on ‘Apel 13,following. Your office found . 
that Donaldson’s appeal was filed too late, declared the local officers’ 
decision final as to him, and affirmed said decision, awarding the land 
to Huyek as the first settler. > ppeals by Harding and Smith bring 
the case here. : _ a ee 


- 
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These appeals agree in urging that Huyck was disqualified as a claim- 
ant for this land because of the advantage he had over other claimants 
owing to his knowledge of the country obtained by a residence there. 
prior to the opening of said lands to settlement. The act of Congress 
approved March 3, 1893 (27 Stat. 612-640) authorizes the opening of. 
these lands to setélement by proclamation of the President and contains | 
. the following provision : . : : 7 | 
. No person shall be permitted to occupy or enter upon any of the lands herein 
referred to, except in the manner prescribed by the proclamation of the President 
opening the same to settlement; and any person otherwise occupying or entering 
upon. any of said lands shall forfeit all right to acquiring any. of said lands. 


_ The proclamation of the President dated August 19, 1893 (17 L. D., 
230) declared that said lands would be opened to eetLiamient at 12 o’elock — 

noon on Saturday September 16, 1893, prescribed rules and regulations 

for the occupation and settlement of said lands, and as to premature 


RE occupation thereof repeated the words of the statute quoted above. 


The facts as to Huyck’s knowledge of these lands and the manner in’ 
which it was acquired are to be found in his own testimony. When 
asked to state how he became acquainted with that country he replied : 
_I have lived in this country ten years, have worked for cattle men right on this 
range all around w ‘here Wharton, Perry stand. I know every divide, every ek 
and all crooks and turns there is in this locality. . 
He further says that he knew very near where all the lines of this 
tract ran, that be did not enter the Cherokee Strip between August 19, 
and September 16, 1893, that he was last in the Strip prior to Septem. 
ber 16, 1893 on july 7, when he went to Wharton to get money due 
him from the railroad company for which he had been working, that 
| during the winter of 1892-3 he worked for a hack line company up to 
about the last of March and then: for the railroad company until about 
the first of June, living during that time in a dug out built by the hack 
line company near Wharton and in the vicinity of this tract. He fur- 
ther states that he knew the country as well three years before as he 
did the day he maile the run, that he knew other tracts better than the 
one he selected and admits that his knowledge of the country possibly 
gave him some advantage In selecting a route to travel over, to reach 
any particular tract. He says he expected to take land in section 27, 
‘but finding some one there he passed on and located on the first tract 
he found unoccupied. No other witness testified upon this point in the 
case aud the above statement gives the substance of all the testimony 
as to Huyck’s presence in that country prior to the opening. | 
It is contended that the facts in this case bring it within the rule 
laid down in Faull +. Lexington Townsite (45 L, D. 389). The facts. 
testified to in that case are not set forth in the devision but it is said: 
I think it is clear from the evidence, that not only, the townsite company, but that 


Faull, made au examination and selection of the tract in dispute, subsequenit to the 
passage of the act of 3 Marcb 2, 1889, and prior to the time fixed by the President's. 
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proclamation for the opening of said lands to aeiblanbné, hence Faull i is albgpalited te 
from appropriating the same as a homestead. | 


It has been held in regard to the lanils in the Cherokee Outlet, that 
the inhibition against entering upon and occupying them runs from the 
date of the President’s proclamation, August 19, 1893, opening said _ 
lands to settlement. Townsite v. Morgan et al., 31 L. D. , 496. 

In the case at bar the evidence shows that Huyck did not make any . 
examination of this tract during the prohibited period, and that he was 
not, in fact, within the boundaries of these lands during that period. 
The rule in the Faull case does not therefore apply here. Neither can 
the fact that. Huyck had a knowledge of the country gained prior to the 
prohibited period be held to disqualify him from. ate land therein. 
In Golden v. Cole’s Heirs (16 L. D. » 875) it was said: | 


_ Itwas impossible to deprive people who had been over the Territory of the aw . 

edge they had thus acquired, but it was the intention of Congress that persons 
should stay ont of the Territory after it had .been secured as a part of the buble 
domain until a certain hour. 


In Curnutt v. Jones (21 L. D. 40) it a shown that Jones was well 
acquainted with the particular tract claimed by him at the date of the 
act authorizing the opening of the lands to settlement, that he had in 
fact selected it prior to that time and that he freyuently passed through 
that section of country after the President’s proclamation fixing the 
date at which the land would be opened for settlement. It was held 
that Jones was not disqualitied to take the tract in dispute, it being 
said: 

‘Jones, the defendant in this case, had lived for‘some time on the border of the ter- 
ritory, within less than a mile from the line, and. almost from the necessity of his 
situation was familiar with the lands in the immediate vicinity. His information 
respecting them, and particularly. respecting the tract subsequently entered by him, 
is shown to have been acquired long prior to March 2, 1889, and as was well said in 
the case of Golden v. Cole’s heirs, supra, ‘‘It was. impossible to deprive people who 
had been over the Territory of the knowledge they had thus acquired.” This peri- 
odical visits to Oklahoma city, which was at once his post office, his most convenient 
and accessible railway station, and his market town, do not appear to have brought 
him any advantage over other persons seeking lands in the Territory, and his entrance 
therein tipon the missions aud for the purposes indicated by the evidence, it having 
been made affirmatively to appear that he reaped no advantage therefrom, should 
- not, in my opinion, be held to disqualify him. 


In Monroe ¢e¢ al. v. Taylor (21 L. D. 284) it was shown that one ‘of the 
claimants, Jordan, went into the Territory i in 1888, prior, to the act of | 
March 2, 1889, and selected a tract adjacent to the one there in contro- 
versy,. that he went out on the order given to vacate the Territory, and 
that after the passage of said act he was three times within the pro-. 
hibited territory, to visit in his professional capacity a sick patient, and 
that during those visits he did not seek to obtain any information t In 

reference to land. In view of these facts it was said: 


No Inowledge of this particular tract of land, or of adjacent lands, obtained prior 
to the passage of the act of March 2, 1889, however advantageous such information 
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might be, could have the effect of. disqualifying him for subsequent entry, and the — 
' presence of Jordan inside the Territory during the prohibited period, under the cir- 
cumstances detailed, would not disqualify him unless it should appear that he. 

* acquired some advantage over others by reason of such visits. The conclusion that 
he did or could obtain such advantage seems to be clearly negatived by the evidence. . 

In the case of Hensley v. Waner (24 L. D., 92) the doctrine laid down 
in Monroe e¢ al. ». Taylor is reaffirmed. 

In the case under consideration Huyck like the various claimants i in 
the cases cited, acquired a knowledge of the country by a long acquaint- 
ance th Bpewith prior to the prohibition against entry thereon and added 
nothing to his information in respect thereto after the beginning of the. 
prohibited period. The conclusion of your office npon this point in the 
case, that Huyck was not disqualified as an entryman by reason of his 
knowledge of the country gained: by a residence therein prior to- the 
prohibition against entry upon said lands is in accord with the rulings 
of this Department as laid down in one: cases herein cited and is 

concurred in. 3 

The only other question presented By the record for esnnideration is | 
"as to the priority of settlement. upon the tract in dispute. The testi- _ 
mony is voluminous, and, as is to be expected in view of the conditions » 
under which the claims are asserted and. the fact that there were four 
‘different claimants, itis contradictory. The substance of tlie testimony 
submitted in support of the respective claims is set forth in the decision _ 
appealed from and it is not necessary to repeat it here. An examina-— 
tion of that testimony leads to a concurrence with the conclusion reached - 
by the local officers and in your office that Huyck was the prior settler _ 
upon this tract. He followed up that settlement by residence which 
has been continuously maintained and by such improvements as indi-. 
cate his intention to ake the place his home. He also showed himself 
duly qualified to make homestead entry. 7 7 

The econ appealed from is pBerotore hereby affirmed. 


SCHOOL LANDS—INDEMNITY SELECTION. 
WILLIAM WILEY. 


A school indemnity selection not made within the land district in which the loss 
occurred, as required by section 2276, R. S., may be held valid, in the absence of 
any intervening adverse right, under the amendatory act of February 28, 1891, 
which removed said restriction. 


Secretary Bliss to the Commissioner of the General Land Office, May 10, 
(Wea Vee): 1897, | — (0. W. P.). 


From the record in the case of Wiliam Wiley, it appears that on 
September 26, 1895, Wiley made desert land entry of lot 1 and the NE.4_ 
of the NW.4 of See. 31, T. 22.5., BR. 59 W., Pueblo Jand district, 
~ Colorado. | | a 
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‘Said.entry was held for cancellation, as invalid, by your office deci- — 
sion of December 19, 1895, upon the roid that the land entered had | 
been selected by the State of Colorado as school indemnity, in list No. 
| 3, filed in the local office January 6, 1890. | | 
' From this decision Wiley has appealed to the Department, contend: 
| ing that the indemnity school selection made by the State of Colorado 
is controlled by section 2276 of the Revised Statutes, whieh provides 

that such indemnity “shall be selected within the same land district” 

in which the losses occur, and not by the aét of February 28, 13 '1, which — 
provides: | . | 
_ That the lands appropriated by the preceding section shall be selected. from any. 
upappropriated, surveyed public lands, not mineral in character, within the State or 
Territory where such losses or deficiencies of school sections occur. (26 Stat., 796.) 
It is true that, when the State made the selection in question, its 
right of selection was restricted to lands within the same district in 
which the loss occurred. But the act of February 28, 1891, supra,- 
removed that restriction long before Wiley made his desert land entry, 
and I can see no reason why, the restriction being removed before Wiley 
applied to enter the land, the selection should not be held to be valid. 
(Bee State of Dakota, 13 Li D., 708.) 

Your office decision is tierstore affirmed. The motion to dismiss 
Wiley’s appeal, filed “by the attorney for the Bent- Utero een 
Company, 2 as Inter venor, is Se | 


INDIAN ALLOTMENT—CONTEST. 
ADAMS v. GEORGE. 


The action of the Office of Indian Affairs on allotments is conclusive, so far as the 
General Land Office is concerned, as to whether the Indian was a settler on the 
land, and whether he was entitled as an Indian to receive an allotment. 


Secretary Bliss to the Commissioner of the General Land Office, May. 10, 
(W.V.D.) ~ | | L897 | (J. L.) 


_ This case involves lot 7 of section 19, T.17 N., R. 2 E., Humboldt 
meridian, in Humboldt land district, California, containing 39.59 acres. 
On September 8, 1892, John B. George, a halt-blood Indian of the 
Klamath tribe, filed in the district land office, his application No. 29 to 

have allotted to him under the act of February 8, 1887 (24 Stat., 388) 

as amended by the act of oon 28, 1891 (26 pean 794), lot 7 of sec- _ 

tion 19 and the NE. 4 of the NW. 4, and the N. 4 of the NE. 4 of section 

— 30, T.17 N., R. 2 E., Humboldt merle. containing 159. 5) acres of 
sareeued lends valuable only for gees purposes. And the allotment 

‘was duly made. he 

On October 15, 1892, Mary A. Adams filed her affidavit of contest, - 
corroborated by Horace Gasquet, against said allotment so far as it 
embraced the lot 7 of section 19 aforesaid, in which affidavit she 
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alleged: (1) That on September 25,1892, she made actual settlement 
on lots 6 and 7 in section19” and lots 7,8 and 9 of section 20, in the 
township atoresaid, containing 139. 40 acr es; (2) that George iad never 
made any settlement on any portion of the lands embraced in ‘the 
allotment to him; and (8) that George’s application was Snot. sworn to. 
before an authorized officer, and is therefore void. , 

The local officers rejected said affidavit of contest, “because the 
land had beeu allotted to the claimant before the alleged settlement of 
the contestant” was made. | 

Adains appealed. And on September 14, 1895, your office (by letter 
‘*(¢”) affirmed .the actiou of the local officers, refused to order a hear- 
ing, and dismissed the affidavit of contest. 

On December 24, 1895, Adams filed an appeal, which was transmitted 
to this Department by your office on March 3, 1896. 

By letter “G” of June 12, 1896, your office transmitted to this Depart- | 
ment (1) a paper purporting to be John B. George’s relinquishment of 
lot 7 of section 19 as aforesaid, (2)-a homestead application of Mary Aj 
Adams embracing said lot, aie (3) certain correspondence in regard to | 
a survey affecting said lot. All of said papers were filed in the local — 


land office on May 23, 1895, while the appeal was pending here. Upon 


the recommendation of the Commissioner of Indian Affairs the Secre- 
tary declines to accept and will not recognize the said relinquishment. 
Your office decision of September 14, 1895, rejecting Adams’ affidavit: 
of contest and refusing to order a nea was clearly right. 
The papers show that George’s application was sworn to. before M. 
Piggott, a special allotting agent, who was duly authorized to admin- 
ister oaths in that case. (See section 3 of the act of February 8, 1887, 
and paragraph 628 ofthe Regulations of the Indian Office.) | 
The affidavit of coutest shows that Adams made her settlement on 
September 25, 1892, seventeen days after the allotment to George had 


been placed on record. So that she was not a prior settler, and 


had no rights that were violated by the allotment. 

The other allegation in the affidavit of contest, towit: “That Geor ge 
had never nade any settlement on any portion of the lands embraced 
in the allotment to him,” presented a question of which your office had 
not, and even now has not jurisdiction. | 

The regulations prescribed by the ener on June nor 1896 (22 L. 
D., 709) provide that 
the action of the Office of Indian Affairs on said allotments Rail be conclusive, 


so far as the General Land Office is concerned, as to whether the Indian was a settler - 
upon said Jand, and whether he was entitled as an Indian to make an allotment. 


Your office decision is hereby affirmed. 
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‘RESIDENCE—ABANDONMENT—VOTING. 
-PRATSCH EF AL. v. DOBBINS ET AL, 


Rogisterin Ps and voting for several successive years in @ erecnicn in which the land i 1S 
not situated, on an oath as to actual residence in such precinct, raises a conclu- 
sive prespmption against a claim of residence for the same period on the land. | 


Seor eters y Bliss to the Commissioner of the General Land Office, Ma y 10, 


(W. V. D.) 1897, — (RW. HL) 


The plat of township 21, range 9 WwW. , Oly mpia district. eennes 
ton, was filed in the local land office, March 8, 1895. 
~ On the same day, Thomas Thor pe filed a pre- smote declaratory state- 
ment for the W. dof the SE. z and the 8. 3 of the SW. 4, Sec. 26, of said 
township and range, alleging settlement in October, 1890, and improve- 

ments of the value of $685; Charles R. Pratsch filed pre-emption 
. declaratory statement for the SW.4 of said section 26, alleging im- 
provements of the value of $450; ana Hiram KH. Hulet made homestead 
entry for the SE. 4 of said section, alleging settlement prior to Janu- 
ary, 1895, and ealadble improvements. —- — 

On May 7, 1895, Levi Dobbins filed application to enter the Sw. 4 of 
said section, under the timber and stone act of June 3, 1878 (20 Stat., 
89), allegin g that said land was valuable chiefly for. timber and oie. 
was unfit for cultivation, and was uninhabited, and that it contained 
no mining or other improvements. 

On May DD. 1895, Thorpe gave notice to Hulet, Dobbins and Pratsch 
that on J uly 20, 1895, he would make final proof for the land claimed 
by him before HL M. Sutton, United States Comniissioner, at Montesano, 
Washington. On said day, Thorpe and his witnesses appeared before 
‘said commissioner, and submitted their testimony, which was received 
at the local oftice on July 22, 1895. On this last named day, Hulet, 
Pratsch and Dobbins filed protests against the allowance of said proof, 
and the local office rejected the same because one of Thorpe’s two wit- 
nesses adinitted on cross-examination that he had not seen the land 
a claimed by Thorpe, and had never seen Thorpe on the land, until Feb- 

_ruary, 1895, From this rejection Thorpe appealed to your office... 

— Ou May 8, 1895, Dobbins advertised his intention to make proof on 
his timber iene claim, and J uly 23, 1895, was fixed as the time, due 
notice being given to Pratsch and Thorpe to BHOW.< cause why Dobbins’s- © 
entry should not be allowed. | 

On the day named Dobbins made his final proof, Pratwoh and Thorpe 
each filing protests and alleging bona jide settlement and valuable 
improvements at the date Dobbins applied to enter the land. 

Thorpe’s final proof having been rejected, as heretofore stated, the 
proof of Dobbins was suspended to await the hearing on Pratsch’s 
protest, set for September 10, 1895, and of which Dobbins and Pr atsch 
were notified. 
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Asa result of the hearing, the local office allowed the proof of Dob- 


bins, dismissed Pratsch’s protest, and held his pre- ener declaratory 


statement for cancellation. | 
‘Phe cases came to your office on the appeals of Thorpe and. Pratsch, 
and as the interests of all the claimants of the land were involved 
- therein, they were consolidated and considered together. 


The testimony established to your satisfaction the following, among Je 


other facts: that Pratsch was not a bona side resident of said land; 
that, even if he had made actual settlement thereon, he had since 
abandoned it; that the registration and poll books of Aberdeen pre- 
cinct in Chehalis county, Washington, for 1891, 1892, 1893, and 1894, 
showed that the said Charles R. Pratsch was a Tegal voter and actual | 
resident of tlie second ward of said city during each of said years, and . 
that his claim was based upon a mere pretence of settlement. Your 
office accordingly dismissed his protest, and held his declaratory state- 
ment for cancellation. 

I find that. Pr atsch’s attempted seotnnGen of his s renision ing and 
voting in Aberdeen. amounts eee one to au admission ot the 

charge. 
‘In the case of State of California ». Sever (9 L. D., 139), it was ‘held 
that Sevoy’s voting in Crescent City—a different previndtdrom that in 
which his claim was located— ‘indicated an illegal act rather than a 
chan ge of domicile,” and did not raise a conclusive presumption against 
his claim of residence. But where registering and voting have been 
done for several successive years, and an oath has been taken each year, 
by a party, that he was an actual resident of the place at which the 
registering and voting occurred, the case is entirely different, and, in 
my opinion, the presumption, either of non-residence on the land or 
abandonment of such residence, is conclusive. | 

This last supposed case, I find from the testimony, is exactly Pratsch’s 
case, and there is nothing in his appeal to the Department which raises 
any doubt, in my mind, as to the correctness of your action in dismiss- 
ing his protest and holding his declaratory statement for cancellation. | 

At this stage of the controversy it would be premature, on the part 
of the Depariment, to take any action, or express an opinion, with 
respect to the conflicting claims of Thorpe and Dobbins, in view of your 
office decision, reversing the action of the local office and suspending 
their final proofs, until a further hearing can be held to determine the 
conflict between all the parties in interest. Your order for this hear- 
ing, on the ground indicated in yout office opinion, is approved. 
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RELINQUISHMENT—CONTEST—FINAL DECISION. 
_CURNUTT v, LAWRENCE. 


A relinquishment can not be heli to be the result of a contest which had, prior to . 
the pelenduishment, been finally d decided in favor of the entryman. 


Secretary Bliss to the Commissioner of the General Land Office, May 11, 
(WWD) 189% (GW. P.) 


The record shows that on April 27, 1889, James B. Jones made home: 


stead entry of the NW. 4 of Sec. 35, Tp. 13 N., KR. 1 W., Oklahomaland 


district, Oklahoma; that on January 12, 1891, Adah Curnutt initiated 
contest against said entry, charging Jones with soonerism; that the 
local officers sustained the contest; that the entryman having died 
during the pendency of the case before the local officers, Joab Jones, 
his father aud heir at law, appealed from said decision to your office, 
aud irom your office to the Department; that the decision of your 
office, which was in favor of Jones, was reversed by the Department 
on July 6, 1895. (Curnutt v. Jones, 21 L. D., 40.) | 

It furt hee appears that on March 13, 1896, thie said Joab a ones sii 
quished said entry, and Edward L Dagens made hoinestead entry of 
said land; that on the same day the local officers transmitted their 
report, showing that notice of said departmental decision had been 
served on Adah Curnutt on November. 18, pene and that no motion for 
review had been filed. 

On March 24, 1896, Adah Curnutt presented her homestead sauce. 
tion for said land, enh was rejected by the local officers for conflict 
with the entry of Lawrence, aud on March 30, 1896, Adah Curnutt filed 
a motiou for rehearing in her contest against Jones on the ground of 
newly discovered evidence, which motion was served on Jones’s attor- 
ney on May 27,1896. On April 7, 1896, Adah Curnutt filed an appeal 
from the decision of the local officers, rejecting her homestead appli- 
cation. 

Ou August 4, 1896, the enarnens diewied Adah Curnutt’s motion 
for rehearing, on the oud that said motion was not served, until sub- 
sequently to entry.of Lawrence, and said: 

In the appeal before your office in the case of Curnutt v. Lawrence it is urged that 
the relinquishment filed by Joab Jones, heir at law as aforesaid, was the result of | 
tke contest of Curnutt v. Jones, which, if true, would lead to the cancellation of the 
entry of Lawrence and the awarding of a preference right of entry to Curnutt,. The 


case is therefore remanded to your office for such action upon the aS NGOUs of Cur- | 
nutt in the premises as may be deemed just and proper by you. 


And the case was remanded to your office “for such action upon ‘the 
allegations of Curnutt in the premises as may be deemed just and 
proper.” | 

On August 22, aa your: aries promulgated the decision of the 
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Departinent on the motion for rehearing, and formally. closed the case 
_ of Curnutt v. Jones. 

In her appeal from the iwesou of the local. officers rejecting her 
application.to enter said laud, Adal Curnutt insists that the local offi- 
—eers erred in rejecting her application for. the reason that she. 

. was the successful contestant: for the tract applied for, the contest: of eas Cur- 
nutt v. the heirs of James B. J ones, deceared, for said tract of land being still pend- 
ing and not finally closed by the Commissioner of the General Land Office, and the 


relinquishment filed by Joab Jones, heir, was directly caused by the pends contest 
of this applicant and said relinquishment was the result thereof, 


and prays that Lawrence may be required to show cause why his — 
entry should not be canceled for conflict with the pur and superior 
right of the appellaut. 

- Your office affirined the decision of the local ‘oaibene: rejecting Aaah 
‘Ournutt’s application to. enter said AMC: and Sle aupce to the Eee 
ment, “ 

Notice of the aebsion of the Danae tment, dismissing Adah Gusiutis | 
contest was mailed by the local officers to Adah Curnutt on November 
18, 1895, aud her motion for rehearing was not filled until March 30, 
1896. The time allowed for filing a motion for review or for rehearing 
expired on the 29th of December, 1895; and the decision of the Depart- 
ment then became final. Hence the filing of the relinguishment can not 
be held to inure to the benefit of the contestant. The fact that your 
office had not then formally announced that the case of Curnutt vw 
Jones was closed, reserved to the contestant no rights, and the. relin- 
quishment can not be held to be the result of a contest which had pre- 
ag! been finally decided by the Department in favor of the entry- 
Warn v. Field, 6 L. D., 236; Pomeroy v. Wright, 2 L. D, 164, 
Your office decision is therefore affirmed. . 


| pe ee eee TO AMEND Pg ne ee CLAIM, 
HUDSON v. ORR. 


An application to amend a homestead entry, by including therein an additional 
| ‘tract, operates fo reserve the land covered thereby, so far as the rights of the 
applicant are concerned, until final action thereon, 


Secretary Bliss to the Commissioner of the General Tana Office, ere 11, 
(W.V.D,). | vas — W9F, (J. L.) 


This case involves lot 1 of section 13, T. 11 N. R.4 E., Indian merid- _ 
ian, Oklahoma oe land district, ene containing 1 13.55 acres of 
land, 

On March 15, 1892, Joseph G. Orr made homestead sateen No. 3267. of 
lots 1 and 2 of section 18, T. 11 N., RB. 5 E.; containing 50.85 acres of: 
land. On December 2, 1893, he filed an application to amend said entry 
so as to include the aforesaid lot 1 of section 13, T. 11 N., R. 4 E.,:situ-  — 
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ated in an adjoining township, but contiguous to the lots entered by | 
him. In support of said application he filed his affidavit, corroborated 
_ by two witnesses, in which he alleged: | 


That at the time he made said entry he applied for lots 1 and 2 of Sec. 18, T. 11 
N., R.5 E., and also for lot 1 of Sec. 13, T. 11. N., R. 4 E., all of said tracts being con- — 
tignous; that at the time he presented said: application he was informed by the clerk. 
in ehnecs at the U. S. Land Office that lot 1 in Sec. 18, T. 11 N., R. 4 E., was not | 
open to entry but was allotted land, and your affiant was shown a schedule which 
appeared to indicate that said land was not open to entry. That your affiant was _ 
only allowed to make entry of said lots 1 and 2 in Sec. 18; that your affiant estab- 
lished his residence on said lots 1 and 2 of said Sec. 18, T. 11 N., R.5 E.; has built 
a house thereon, reduced a portion of said tract to cultivation and has in ali respects 
complied with the homestead law as to residence aud improvement; that he has. 
cleared and reduced to cultivation some two or three acres upon said lot 1 in Sec. 18; 
that a short time ago your affiant was informed by his former attorney, L. P. Hudson, 
that a mistake had been made in telling him that lot 1 in See. 13 was allotted land, 
and that the same was in truth and in fact, government Jand and open to entry ; 
that no person other than your affiant has occupied or improved said lot 1 in Sec. 13, 
and that the same is also clear of any adverse claims of record, 


‘The local officers recommended that the application be allowed. ‘But 
on December 21, (1898, ‘your office reversed the decision of the local 
~~ Officers, saying: 7 | 

There appears to be no law or ‘regulation of this department, under which Orr’ 8 


application to amend may be properly allowed; and the a is therefore 
“Tejected subject to the usual right of appeal. 


From said decision Orr appealed; and on J uly 6, 1895, this. Depart: 
| ment reversed your office decision, saying: 

In view of the facts set forth, and especially of 6 improper meeiiotion through 
_ the erroneous action of the ideal land office, it is my opinion that Orr should be - 


allowed to amend his homestead entry in accordance with his original application. 
(See Northern Pacific Railroad Company »v. Yantis, 8 L. D. 58). 


And your office proceeded by letter “CO” of August 17, 1895, to carry 
said departmental decision into effect. — 

In the meantime, while Orr’s appeal was pending, to wit: On May 3, 
1894, Lewis Hudson had been permitted by the local officers to ical 
comectaad entry of the aforesaid lot 1 of section 13, T. 11 N., BR. 4 E,, 
ontalnine 13.55 acres of land, which were awarded to Orr by the 
departmental decision dfoneaaid: Whereupon your office by letter “CO” 
of October 3, 1895, directed the local officers to advise hewis Hudson 
that he will be allowed thirty days from notice within which to show cause why 
his said entry should not be cancelled, having been improperly allowed when the 


tract was reserved by the pending application for amendment of Joseph C, Orr, party 


to homestead entry. 3267, made March 15, 1892, for lots 1 and 2, sec. 18, T.11 N., R.5 E. 


Within the thirty days prescribed, Hudson filed under his oath, but 
uncorroborated, an answer to the rule, and a protest against the allow- 
ance of Orr’s application to amend, in which he alleged: 


That at the time he made said homestead entry he was informed by a Mr. Watts a 
. elerk in the said Land Office, that said tract was vacant government land subject to 
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homestead entry, aud that he has since auite of said entry settled and resided upon. 
said tract in good faith and made valuable improvements thereon. 

That the records of the said Laud Office show that said J peep C. Orr made his 
homestead entry upon lots 1 and 2 of section 18, in township 11 N. of range 5, east 
of. the I. M. and that on August 17, 1895 he was allowed to have his said homestead . 
entry amended, by direction of.the Honorable Secretary of the Interior. That your 
affiant is informed that said Orr, has represented in his application for said amend- 
ment that he went to the U. S. Land Office aforesaid, at the time he made his original 

entry (No. 3267) and “applied to enter also lot 1 of Sec. 18in township 11 N. of range 
4eastI.M.” That this affiant is informed and verily believes that said Joseph C. Orr 

never applied nor offered to enter said lot 1 of section 13 T. P. 11 N. of range 4 east, 
- until after he made his original entry as aforesaid. That this affiant made settle- 
ment upon said tract during the month of August 1894, and about the same time 
_ established his residence thereon. That said Orr, has resided upon and improved 
the tract he originally entered and confined his improvements to the same, except 
. that he has built his fence across the line in one place, so as to enclose about a half 
or three fourths of an acre of the tract in controversy. 

That he has only occupied said tract by cutting and disposing of all the valuable 
timber thereon, and has at no time dispnted the right of this affiant to said tract | 
until after the amendment of his said entry was allowed as aforesaid, and that said 
Orr has resided within about a quarter of a mile of this affiant during all of the time 
he (affiant) resided upon and claimed said tract and was fully advised of the fact 
that your affiant had entered and claimed said tract as his homestead. Wherefore. 
He protests against the cancellation of his said homestead entry No. 8680, and asks 
that a hearing be ordered and that this affiant may be allowed to prove the allega- 
tions herein set forth, and to show that said Joseph C. Orr did not apply to enter the 
tract in controversy until after date of his original entry. 


On January 13, 1896, your office denied Hudson’s application for -a 
hearing and held his entry for cancellation saying : 


The application for amendment by Orr, reserved the land until the final isieaition 
thereof, and Hudson could acquire no rights thereto as against-Orr. It is therefore 
unnecessary to order a hearing, and the entry having been improperly allowed, is 
this day held for cancellation. | 


_.Hndson appealed to this Department: - 


It is a well settled principle that a legal application to enter land, is while pending, 
equivalent to actual entry, so far as the applicant’s rights are concerned, and its: 
effect is to withdraw the land embraced therein from any other disposition, until — 
such time as it may be finally acted upon. The fact that the application of appel- 
lant was not an original, but only for amendment of a former entry to embrace the 
land in dispute, does not alter the case (Mack Long, 15 L. D.; 579). 


Land covered by one entry, or by an application to enter by amend- 
ment or otherwise, is not subject to another entry at the same time; 
and an application to enter land not subject to entry at the time the 
_ application is made, confers no rights upon an applicant. (Rumbley vw. 
Causey, 16 L. D., 266). A legal application to enter land subject to 
entry, while pending, is equal to actual entry, so far as the applicant’s 
rights are concerned, and withdraws the land embraced therein from 
any other disposition, until final action thereon. (Hamilton v. Harris, 
18 L. D., 45 and Pfaff v. Williams, 4 L. D., 455). 

Orr’s oploarion to enter by amendment the lot of land in contro- 
_ versy, was.filed and put on record on December 2, 1893, The lot was 
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thereby withdrawn from any other disposition. | “‘The- act of the local 
officers in permittin ¢ Hudson to make entry of the lot on May 3, 1894, 
was beyond their authority, and Hudson acquired no rights sherchy, | 
The fact that My. Waits, the clerk, was mistaken and misled Mr. Hud- 


son as to the status of the tract, cannot impair the rights of Mr. Orr. 


The purpose of this proceeding aunt Mr. Hudson is to remove from 
the records his entry which was unlawfully made pendente lite, and 
which is inconsistent with the entry which the Department author ized | 
Orr to make of the same tract. Mr, Hud son, who acquired no interest 
by his unlawful entry, | cannot be permitted in this collateral proceed : 

ing to impeach the decision of the Departinent in Or1’s case, to which 
he, Hudson, was not a party. The facts alleged in his answer and — 
protest. are not sufficient to entitle him to a hearing in this case. 
: Your office mecision is hereby affir med. — 


/ SETTLEMENT CLAIM—SUCCESSFUL CONTESTANT. | 
HINE v, CLIFF. 


A settlement on land covered by the entry of. another, confers no right as against a 
successful contestant who secures the cancellation of such entry. 


Secretary Bliss to the Commissioner of the General Land Office, May ree 
OW Yorke) _ = 1897, — = (5.L, McC.) 


On September 19, 1893, ‘David A. Kiitleman made homestead entry | 
| for the NW. 4 of Sec: 26, T. 28 N., R. 1 W., Perry land district, O. T. 

Twenty: sever days afenwand— tb wit, on October 16, 1893—Meredith 
ih Tarleton filed affidavit of contest eae said entry, alleging prior 
settlement. No action appears to have been taken on said affidavit. 

On June 4, 1894, Frank D. Cliff filed affidavit of contest against said 
entry on the: cone of abandonment; and afterward an additional 
affidavit of contest, charging that Tarleton had never established resi- 
— dence on the land. 

_ This case was set for a hearing, at which time Cliff appeared, but 
Boek Kittleman and Tarleton defaulted. 

. From the testimony taken it appeared that the entryman, Kittleman, 
had failed to establish residence on the tract, or to cultivate or improve — 
the same, and had abandoned it for more than six months prior to the 
filing of the contest affidavit ; and that Tarleton had never established 
residence upon the land, although more than six months had passed 
since he had filed an affidavit alleging prior settlement. The local 
officers therefore recommended the cancellation of Kittleman’s entry 
and the dismissal of Tarleton’s contest. Irom their decision no appeal 
was taken, and on May 20, 1895, your office canceled Kittleman’s entry. 

On June 13, 1895, Cliff exercised the. preference right earned oe his | 
successful contest, and made homestead entry ‘of the land. 
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On July 10, 1895, Lewis P. Hine applied to make homestead entry of 
the land; but the local officers rejected his application because of con- 
flict with Cliffs homestead entry, made June 13. 1895 (supra). Hine — 
appealed to your office, alleging that he was a settler upon the land 
prior to the settlement of Cliff; and that the local officers should have 

ordered a hearing to ieestnine the fact as to priority. Your office, by 
decision of March 13, 1896, held: | | | 

_ Although Hine alleges settlement on the tract on May 30, 1894, he made no attempt 
to establish a claim to the land until J uly 10, 1896—fourteen. saenths after the date 
of settlement; and by failing to assert his claim within three months from such 
settlement he ‘lest all right he might bave acquired thereunder: 

Therefore your office refused his application for a hearin go | 

Hine has appealed to the Department. He contends, in substance, | 
that Cliff filed his contest against Kittleman within a few days after 
- Hine’s settlement on the land, and within three mouths allowed him 
(Hine) in which to place his application of record; that after the con- 
test had been filed by Cliff, he (Hine) had no way of placing himself on 
record prior to Cliff; that an application by Hine for said land would 
have been rejected on account of Kittleman’s then existing entry, and 
a.contest for abandonment would have been held in abeyance until the 
disposition of Cliff’s contest for abandonment; that it was not until | 
Cliff made entry under his preference right that he (Hine) had an 
opportunity under the rules to assert his claim, which he did by apply- 


<Seing to make entry of the land, within a month after Cliff’s entry; and. — 


he asks that a hearing be ordered to. Potente, as between him and 
Cliff, which was the prior settler. 
_ Itis clear that Hine, for the same reason that he could not have been 
permitted to make entry of the land at the date when he went upon it 
(because it was segregated by Kittleman’s homestead entry), could not — 
make a legal settlement or establish a‘legal residence thereon while 
said entry remained of record. a v, Robinson, 3 L.-D., 562, and 
many cases since), a a | 

_ After Cliff had initiated contest against Kittleman, Hine’s settlement 
( whether made before or after the initiation. of Cliff's contest) was sub- 
ject to Cliff’s preference right in case such contest should result in the 
cancellation of the entry. When the entry was canceled as the result — 
of said contest, and Cliff made entry of the land, Hine’s settlement 
(even conceding it to have been made earlier than that of One) con- 
ferred upon him no rights i in the premises. 

The decision of your office denying Hine’s application for a. bearing 
is therefore affirmed. 

. 10671—vou, 2428 
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DECISIONS 


THE PUBLIC LANDS. 


PRIVATE LAND CLAIMS—-TREATY RESERVATION. 


J OSEPH. FARR. ! 


By the terms of the treaties between the United States and the Republic of Mexico, | 
all lands embraced within the boundaries of Mexican or Spanish grants, at the. 
date said treaties were ratified, were placed ina state of reservation for the 
ascertainmeut of rights claimed under said grants, and by the act of March 3, 
- 1891, said reservation is continued in force, and will so remain until final Bonen 
is taken on the Peeper claims or grants affected thereby. oe : 


Secretary Francis to the Aoweniiesioney of the General Land Office, Jan- 
(I...) uary 8, 1897. | | (W. M, W.) 


The-case of Joseph Farr has been considered on his appeal from 
your office decision of August 21, 1895, rejecting his application to 
enter under the homestead law the E. 4 of the NW. 4, and lots1 and 
2 of Sec. 30, T. 9 N., R. 3 E., Santa Fe, New Mexico, land district. 

On Sootember 12, 1894, Farr made an appucanon to enter the land. 
in question under the homesieadl law. | 
On September 14, 1894, the register ane receiver rejected said pvt 
cation, for the reason— 


that the land applied for was withdrawn from entry on June 2, 1886, by the Hon.’ 
Commissioner, it being within the limits of the Diego Padilla, or El Tago grant. 


Farr appealed. In his appeal he alleged 


that the said tract-of land is not now: within the limits of the said Diego Padilla, or 
El Tago grant, because the said grant claim was rejected by the United States court 
of private land claims, on the 8th of ec aca 1894, prior to the filing of said 
homestead application. 
It appears from a cer tified statement of the deputy clerk of the court 
‘of private land claims that on the 8th day of September, 1894, said — 
private land claim was rejected by that court, and that an aapeal from 
the judgment of said court was taken to the supreme court of the 
_ United States, where the case was pending when your office decision 
was rendered aigiaraa the judgment of the local officers. 
_ Farr appeals. | | , be | 
10671—voL 24—~1 | ee | 
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The appellant alleges that the and applied for i is not vow within the 
limits of the Diego Padilla or El Tago grant, for the reason that said — 
grant was rejected by the conrt of private land claims on men ieee 
8, 1894. 

_ Your office found that’ 


The land within the claimed limits of the El Tago grant is in a state of statutory 
reservation, to satisfy the claim, under the provisions of section 8 of the act of July 
22, 1854, (10 Stat., 308.) 


Said section 8 provided that: 


Until the final action of Congress on such claims, all lands covered thereby shall 


be reserved from sale or-other disposal by the government, and shall not be subject -— 


to the donations granted by the provisions of this act. _ 


This was clearly a statutory reservation, covering all lands situated 
in the territory acquired from Mexico, claimed under Mexican or © 
Spanish grants; it was to remain in force “until the final action of 
Congress on such claims.” | : 7 | . 

By act of March 3, 1891 (26 Stat., 854), Congress established the 
court of private land claims, with jurisdiction to hear and determine 
all cases or claims presented by any person or persons or corporation 
or their leg al representatives, - 


claiming lands within the limits of the Territor y derived by the ‘usted States from . 
the Republic of Mexico and now embraced within the Territories of New Mexico, 
Arizona, or Utah, or within the States of Nevada, Colorado, or Wyoming, by virtue 
of any such Spanish or Mexican grant, concession, warrant, or survey, as fic United 
States are bound to recognize and confirm, by virtue of treaties of cession of said 
country by Mexico to the United States, which at the date of the passage of this 
act have not been confirmed by act of Congress, or otherwise finally decided upon 
by lawful authority, and which are not already complete and perfect. | 


The purpose of Congress in passing this act evidently was to pro- 
vide a special tribunal to pass upon, settle, determine and adjudicate 
every claim that existed, or could properly be made, under any and. all 
grants made by Spain or Mexico to lands within the territory specified 
in said act, prior to its acquisition by the United States from Mexico. 

By the 7th section of the act it is provided, inter alia, that: 


The said court shall have full power and authority to hear and determine all 
questions arising in cases before it relative to the title to the land the subject of 
such case, the extent, location, and boundaries thereof, and other matters connected 
therewith fit and proper to be heard and determined, and by a final decree to settle 
and determine the question of the validity of the title and the. boundaries of the 
grant or claim presented for adjudication, according to the law of nations, the. stipu- 
lations of the treaty concluded between the United States and the Republic of 
Mexico at the city of Guadalupe-Hidalgo, on the second day of February, in the 
year of our Lord, eighteen hundred and forty-eight, or the treaty concluded between 
the same powers at the city of Mexico, on the thirtieth day of December, in the 
year of our Lord, eighteen hundred and fifty-three, and the laws and ordinances of 
the government from which it is alleged to have been derived, and all other ques- » 
tions. properly arising between the claimants or other partes in the case oe the 
Unmee States, | 
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Sestinn 9 of the act pr Sides that the party against whom the court 
Shall decide in any case: 

Shall have the right of appeal to the supreme court of the United States, such 
appeal to be taken within six months from date of such decision, and in all respects 
to be taken in the same manner and upon the same conditions, except in respect of - 
the amount in controversy as is now provided by law for the taking of appeals from 
- decisions of the circuit courts of the United States. On any such appeal the supreme 
court shall re-try the cause, as well the issues of fact as of law, and may canse tes- 
_timony, to be taken in addition to that given in the court below, and may amend the 
record of the proceedings below as truth and justice may require; and on such 
re-trial and hearing, every question shall be open, and the decision of the supreme 
court thereon shall be final and conclusive. Should no appeal be taken as aforesaid, 
the decree of the court below shall be final and conclusive. 


The act contains nineteen sections, in which full and specific pro- 
visions are made for determining all the rights of all claimants under 
Mexican or Spanish grants, in the States and Territories named. The 
15th section expressly cepeals section 8 of the act of. July 22,.1854., 
referred to in your office decision as reserving the land involved, The 
repeal of said section is without any qualification and goes to the 
entire section, “and all acts amendatory or in extension thereof, or 
supplementary thereto.” It follows that your office erred in holding 
that the land im question is in a state of ee reservation under 
the act of 1854, supra. 

However, it aoe not necessarily follow that your office hens’ tat 
be reversed; for, if the conclusion reached was the correct one under 
the law and record presented, then it should be affirmed. 

The question to be determined is, whether the land in question was | 
properly subject to entry under the homestead law at the time Farr 
made his application. 

As long as the 8th section of the act of 1854, supra, was in fordé; 
there can be no question but what this land was reserved. It should 
_ be borne in mind that in enacting said section Congress undertook to 
provide a manner whereby it was intended to ascertain the origin, 
nature, character and extent of all claims to lands under the laws, 
usages, and customs of Spain and Mexico. The surveyor-general for 
New Mexico, under instructions of the Secretary of the Interior, was 
required to make a full report of all such claims as originated before 
the cession of the territory to the United States by the treaty of 
Guadalupe-Hidalgo. 

By the terms of said iedaty the United States bouid itself to sions 
all claimants having such claims in their rights, and it may be that the 
express reservation made by section 8 of said act was placed therein 
more in the nature of a precaution than as a necessity. Whatever may 
have been the purpose of Congress in making said reservation, it is 
clear that all lands embraced within the claimed limits of grants made — 
by Mexico or Spain prior to said treaty were in a state of reservation ~ 
under the terms of the treaty itself, independent of any reservation 
that might be made after such treaty was duly ratified. It follows that 
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the repeal of the section of the statute containing the reservation 
would not have the effect of releasing lands reserved unde treaty obli- 
gations from such reservation. 

As has been shown, the act of March 3. 1891, provided for a special 
‘tribunal to determine tlie rights of claimants to lands included within — 


grants claimed to have been obtained from Mexico or Spain prior to the ° | 


treaty of Guadalupe-Hidalgo. Congress invested said tribunal with 
full authority to determine every question, subject to the right of appeal 
to the supreme court of the United States, respecting the validity, 
extent and scope of all unadjusted claims to lands ineluded in Spanish 
or Mexican grants. The title, validity and boundaries of such grants 
or claims were to be adjudicated “ according to the law of nations, the 
stipulations of the treaty concluded between the United States and the 
Republic of Mexico at the city of Guadalupe-Hidalgo,” on February 2, 
1848, and the treaty between the same powers on December 30, 1853. 

It is, therefore, held that under the above named treaties all lands 
embraced within the boundaries of Mexican or Spanish grants or claims 
at the date said treaties were duly ratified were by said treaties placed 
in a state of reservation; that said reservation has been continued in 
force by the act of March 3, 1891, supra; that such reservation will con- 
tinue in force until after the jadiainent of said court becomes final and In 
all respects complete. 

Farr’s application to enter the land in question, having been made at 
a time when said land was in a state of reservation and not Spee to 
_ entry, was rightfully rejected. | 

‘The conclusion of your office in the decision appealed from was cor- 
rect. The judgment appemes from is acon ey affirmed. 


RAILROAD GRANT—LAND EXCEPTED—DONATION CLAIM. 
OREGON AND CALIFORNIA RB. R. Co. v. CROCKER: 


A donation claim of a married man émbracing more than three hundred and twenty 
_ acres is not void, but voidable only, and land included therein, at the time when 
a tailroad grant becomes effective, is excepted from the operation of the grant. 


Secretary Francis to the Commissioner of the General Land Office, J un- 
(i. H. LL.) | uary 8, 1897. . (W. A. B,) 


The SE. 4 of the SW. 4, and the fractional SE..4 of the SE, 4 (or lot 1) 
of Sec. 7, T.18., R. 2 W., Oregon City, Oregon, nae district, are within. 
the pr cunee limits of the grant made by act of July 25, 1866 (14 Stat., 
239), to aid in the construction of the Oregon and California riper 
and lie opposite the portion of said road that was definitely located | 
January 29, 1870. 

March 30, 1880, said tracts were listed by the aioe company, per 
list 13, 
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“Mareh 23, 1885, William L. Crocker made homestead entry for the 

SE. + of the SW. ‘4 of said section 7, and this entry was commuted to 
ie on December 4, 1886. 

| By your office letter of March 19, 1895, the fulvoad company’s - list 
was held for cancellation in so far as it covered the tracts above — 

described, for the reason that said tracts were included, at the date of 

the definite location of the road, in the uncanceled Tomion claim 

of one Jacob Minter. 

From this action the company has appealed. 

The records show that on November 30, 1855, Jacob Minter filed - 
notification under section 5 of the Oregon donation act of September 
27, 1850 (9 Stat., 486), as amended by the act of February 14, 1853 (10 
Stat. , 158), for these tracts in section 7, together with Adiomine lands 
in ened 18, the whole being esuMmatell at “about 320 acres,” the — 
amount of land that a married man and his wife could take ander Sec- . 
tion 5 of said act as amended; that as a matter of fact said donation 
claim covered more than the legal three hundred and twenty acres, but 
that it remained intact up to December 17, 1876, when, at the request 
of the heir of said Minter, the tracts in-section 7 were excluded, and 
patent issued for the remainder. 3 —— 
| a railroad company contends: - 

. That a donation notification does not except the land ieeied 
te eby from the operation of the grant to said company. 

. That section 5 of the donation act confined a married claimant to. 
or hundred and twenty acres, one hundred and sixty for himself and 
one hundred and sixty for his wife, and as Minter’s claim covered more 
than three hundred and twenty acres, it was invalid as to the excess and__ 

the company’s grant took effect upon the excess. 7 
_. It has recently been held by the Department that land embraced 
within a notification of a donation claim, at the time when a railroad 
grant becomes effective, is excepted aon: the operation of said grant, 
though claims of such character are not specifically named in the 
excepting clause of the grant. Oregon and California R. R. Co. v. 
Kuebel, 22 L. D., 308; Oregon and California R. R. Co. », peas ly, 23 
iL, D., 392. 

This ruling disposes of the first contention of the railroad company, 
and renders further comment thereon tnnecessary. | 
In the case of John J. Elliott, 1 L. D., 803, it was held that the ‘itd of 
the original notification was an tpso ey segregation of the tract there 
- described from the lands contiguous thereto. A donation notification 
had the effect, therefore, of aul entry in the matter of Beereeetin’ the 

-Jand covered ther eby. 

The Department has held that a homestead entry exceeding one hun- 
dred and sixty acres is voidable only, and while of record is an appro- 
priation of the land. Charles Hoffman, 4 L. D., 92; Legan v. Thomas 
et al., id., 441, | | SS | 
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It follows that Minter’s donation notification, during the time it 
embraced more than the legal three hundred and twenty acres, was 
voidable only, and was an appropria- ion of the entire amount of land 
covered thereby. | 

On January 29, 1870, when the gr ant took effect, these tracts in sec- 
tion 7 were eee by Minter’s notification, and consequently were 
excepted from the operation of the grant, 

Your office decision is affirmed. : 


OSAGE CEDED LANDS—FORFEITURE OF ENTRY. 
Mars TAYLOR. 


The Department has authority to cancel entries of Osage ceded lands where default 
exists as to the payment of the purchase price. 


Secretar y Francis to the Commissioner of the General Land Office, Fan- 
(J. H. ZL.) wary 8, 189", OW. PS) 


Lam in receipt of your letter of October 10, 1896, asking for instruc- 
tions as to the proper procedure in the matter of the purchase by Mars 
Taylor of the NW. 4 of the SW. 4 of Sec. 33, T. 31 8., R. 18 E., Kansas, 
being a part of the body known as the “ Osage ceded lands.” 

By the treaty of September 29, 1865 (14 Stat., 687), the Osage Indians 
| granted and sold to the Uiied States certain lands in Kansas for 
which the United States agreed to pay the sum of $300,000 to be placed | 
to the credit of said Indians in the Treasury and interest to be paid 
thereon at five per centum per annum. Said treaty further provided: 

Said lands shall be surveyed and sold, under the direction of the Secretary of the 
Interior, on the most advantageous terms for cash, as public lands are surveyed and 
sold under existing laws including any act eT anting lands to the State of Kansas in 
aid of the construction of a railroad through said lands but ho pre-emption claim or 
homestead settlement shall be recognized; and after reimbursing the United States 
the cost of said survey and sale, and the said sum of three hundred thousand dollars 
placed to the credit of said Indians, the remaining proceeds of sales shall be placed 
in the Treasury of the United States to the credit of the ‘ ‘civilization fund” to be 
used, under the direction of the Secretary of the Interior, for the education and 
civilization of Indian tribes residing within the liwits of the United States. 

By the second article of said treaty certain other lands were ceded to 
the United States to be held in trust for said Osage Indians and sur- 
veyed and sold for their benefit. 
By joint resolution of April 10, 1869 (16 Stat., 55), it was provided 
that any bona fide settler residing upon any portion of the lands by 
virtue of the first and second articles of said treaty being a citizen of 
_ the United. States or having declared his intention to become a citizen 
' should be entitled to purchase the same in quantity not exceeding one 
hundred and sixty acres, at one dollar and twenty-five cents per acre, 
within two years from the date of said resolution under such rules and 
- regulations as may be prescribed by the Secretary of the Interior. — 
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The next legislation affecting these lands is found in the act of 
August 11, 1876 (19 Stat. 27). It was there provided by section one 


that any bona fide settler residing at the time of completing his or her entry, as here- 
inafter provided, upon any portion of the land sold to the United States, by virtue 
of the first article” (of said treaty of 1865, who is a citizen of the United States, &c.) 
‘‘shall be and hereby is, entitled to purchase the same in quantity not to exceed 
one hundred and sixty acres at the price of one dollar and twenty-five cents per acre 
within one year from the passage of this act, under such rules and regulations as 
may be ‘prescribed. by the Secretary of the Interior and on the terms hereinafter 
provided. 


The second section of said act makes sopislon for the protection of 
persons who had purchased any poron of said lands from railroad 
companies claiming the same. 

Section three prescribes the terms of ieieke, and reads as follows: 


That the parties desiring to make entries under the provisions of this act who will, 
within twelve months after the passage of the same.make payment at the rate of 
one dollar and twenty-five cents per acre, for the land claimed by said purchaser, 
under such rules and regulations as the Commissioner of the General Land Office 
may prescribe, as follows, that is to say: said purchaser shall pay for the land he or 
she-is entitled to purchase one-fourth the price of the land at the time the entry is 
made, and the remainder in three annual payments, drawing interest at the rate of 
five per centum per annum, which payment shall be secured by notes of said pur- 
chaser, payable to the United States; and the Secretary of the Interior shall with- 
hold title until the last payment is made; and the Secretary of the Interior shall 
cause patents to issue to all parties who shall complete their purchases under the 
provisions of this act, and if any claimant fails to complete his or her entry at the 
- proper land office within twelve months from the passage of this act, he or she shall 
. forfeit all right to the land by him or her so claimed, except in cases where the land 
is in contest: Provided further, That nothing in this act shall be construed to pre- 
vent any purchaser of said land from making payment at any time of the whole or 
any portion of the purchase money. : 


Section four provides for entries on said lands for. fompaciiess Section 
five provides for the re-establishment of entries theretofore canceled by 
the Secretary of the Interior. Section six reads as follows: _ 

That all declaratory statements made by persons desiring to purchase any portion 
of said land under the provisions of this act, shall be filed with the register of the 
proper land office within sixty days after the passage of the same: Provided, however, 
That those who may settle on said land after the passage of this act shall file their 
declaratory statement within twenty days after the settlement, and complete their 
purchase under the provisions of this act within one year thereafter. ; 

Section seven reads as follows: 

That nothin gin this act shall be so construed as to prevent said land from being 
taxed under the laws of the State of Kansas as other lands are or may be taxed in 
said State from and after the time the first payment is made on said land, according 
to the provisions of this act. 

Section eight, the last of said act, roses for the purchase by cer- 
tain railroad companies of certain tracts. | 

On October 26, 1876, instructions were given to the local officers 
calling attention to the various provisions of said law and telling them — 
of their duties thereunder. | 7 
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The right given to settlers to purchase these lands is in the nature 
of a pre-emption right, and by parity of reasoning the authority of this 
Department to declare and enforce a forfeiture for failure of the pur- 
chaser under this law to comply with the provisions thereof would be 
_ the same as in pre-emption cases. While the law under consideration 
- contains no express declaration of forfeiture for default in making the 

deferred payments, it does contain the provision that—“the Secretary 


of the Interior shall withhold title until the last payment is made.” — 


The contract was one of sale, by which the United States agreed to 
convey the title upon certain conditions, one of which was the payment 

by the purchaser of the specified price within three years from the date 
of his. entry. The failure of » purchaser to comply with the obligations 
he had assumed would relieve the United States of all obligations: 
under such contract and would render the claim of the defaulting pur- 
chaser liable to a declaration of forfeiture. Furthermore, the authority 
to declare a forfeiture of such claims, and to enforce it by cancellation 
of the entries, is necessary to a propey administration of the law direct- 
ing the sale of these. lands. oh ~ 

The provisions of this law are very like those of the ie providing 


for the sale of the Otoe and Missouria lands, of which my pr edecessor, 7 


Secretary Smith, after discussing the question, said. (23 L. D., 143): 


I am fully persuaded, therefore, of the power of the Secretary of the Interior to 
cancel the entries of these purchasers of Otoe and Missouri ia lands who are in default — 
in the deferred payments. 
‘So in the case of Osage ceded lands this apartment has non ity 7 
to cancel entries nels default exists as to the es of the a | 
_ price. 

It is, and should ie the policy to allow the purchaser of public lands 
opportunity to cure his default before final action is taken upon his - 
claim, and in these cases notice should be given the purchaser, by serv- 
_ ice upon him personally if he can be reached in that way, and, if not, 
then by publication in such manner as will most likely reach him, that 
his entry will be canceled unless he shall, within some reasonable time, 
- to be specified, complete his purchase. 

Your attention is also called to the fact that said law specifically pro- 
vides that nothing therein “shall be so construed as to prevent said. 
land from being taxed: under the laws of the State of Kansas.” In 
view of this provision, you should ascertain whether the land has been 
sold for taxes, and at the same time, whether any transfer of any kind 
has been made. The present claimant of the land should be served 

with notice of the contemplated cancellation of the entry. 
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REPAYMENT—COMMON GRANTED LIMITS. 
THOMAS HAWLEY. 


An even numbered eeetion lying within the:gonimon grauted limits of two railroad 
grants remains at double minimum though one of such grants may have been for- 
feited, and an application for repayment on the ground of double minimum 
excess must be accordingly denied. 


Secretary Francis to the Comneeouse of the General Land Office, Ton- 
(I, H. L.) ae oo Mary -8, 1897. - oo (HK. M. BR.) 


This is an application by Thomas ‘Hawley for 4n6 repayment of the 
double minimum excess paid in the Ashland, Wisconsin, land district, 
on cash entry No. 5037, for the S. 4 of the Sw. 4 of See. 14, T. 49.N., 
R. 7 W., and is herons the Department on incall irom your office 
decision of October 31, 1895, denying said application. -_# 

This land is within the common ten inile limits of the Omaha railroad 
and .the Wisconsin Central railroad.. The appeal is’ based upon the 
authority of the case of James MeVicar (21 L. D., 128). , 

On June 3, 1856 (11 Stat., 20), Congress passed: an act to aid in the 
construction of the Chicago, St. Paul, Minneapolis and Omaha railroad. 
On May 5, 1864 (13 Stat., 56), Congress passed an act. by which the 
grant to the said Omaha railroad company was enlarged from six to ten 
sections per mile. By the same acta grant was made to aid in the con-| 
struction of the railroad now known as the Wiscousin Central railroad: 

The tract of land upon which re-payment is now asked, as has been 
Stated, is within the common ten milc limits of these two roads. , 

This Department has held that the grant made by the act of 1864 
was of a moiety to each road of the lands so lying within the common 
limits of both, but held that in view of the fact of the withdrawal for 
indemnity purposes in behalf of the Omaha railroad in 1856, the grant 
to the Central company was defeated as to land so situated. (Wiscon- 
sin Central R. R. Co., 10 L. D., 63; and Chicago, St. Paul, neers 
and Omaha R. RB. Co., Id., 147.) 

in the decision of the De vananens in the case of James MeViear 
(supra) it was said— . 

In the adjustment of the Omaha orant said company was required to make selection 
of lands within the common limit equal to its moiety, to which it was given full 
_ title, the remaining lands being held to apply to the moiety for the Central com- 

pany’s grant, which being defeated by the reservation under the act of 1856, as 
before stated, were opened to entry. The land in question is a portion of that 


restored, and in completing entry therefor, MeVicar was neat ed to pay at the rate 
of $2.50 per acre or the double minimum price. 


Section 4 of the act of Congress of May 5, 1864 (13 Stat., 66-page 
67 thereof), provides: 


. And be it further enacted, That the sections and parts of sections of lands which 
shall remain to the United States within ten miles on each side of said roads shall 
not be sold for less than double the minimun price of the public lands when sold; 
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nor shall any of the said reserved lands become subject to private ony until the 
same have been firat offered at public sale at the increased price. 


In the case of the Wisconsin Central BR. RB. Co. 2. Trorsythe (159 U.S., 
46), it was held that the withdrawal made for indemnity purposes under 
the act of 1856 did not. serve to defeat the attachment of rights 
under the grant made by the act of 1864, and. consequently that the Wis- 
consin Central railroad company was entitled 10 its proportionate share’ 
of the land so lying within the ten mile limits of each road. This was | 
a reversal of the holdings of this Department, inasmuch as it was held — 
by the supreme court that the withdrawal did not operate to defeat 
the grant to the Wisconsin Central railroad company. 

Under the act of Congress of September 29, 1890 (26 Stat. , 496), 
being ‘An act to forfeit certain lands heretofore granted for the pur: 
pose of aiding in the construction of railroads and for other purposes,” 
which forfeited unearned lands granted to railroads in various states 
and provided for the restoration of such lands to the public domain, it 
was provided that lands so forfeited and restored to the public domain 
should be entered at the rate of $1.25 per acre. 

It will be noticed that the land in controversy is a part of an even 
numbered section, to-wit, section 14. By referri:g to the original 
act making this grant in behalf of the Wisconsin Central Railroad 
Company, and in which at the same time is enlarged the grant in behalf . 
of the Omaha Company, it will be seen that the lands increased in 
price were those which were not granted to these railroad companies. 
The lands granted to the railroad companies were the odd numbered. 
sections within said limits. They, therefore, were not increased in 
price, And under the act of September 29, 1890, the lands granted to 
the railroad were forfeited and were directed to be sold at $1.25 per 
acre. 

It thus follows that there is no apitory sationey for or dering 
re-payment in this case, and this land being within the ten mile limits 
of the Omaha railroad, despite the fact that the grant to aid in the 
construction of the Wisconsin Central railroad has failed and deter- 
mined, the even sections within said ten mile limits of the Omaha rail- 
road remain at double minimum prices. | 
_ While it is unfortunate that Congress should have directed the sale 
of the odd numbered sections at single minimum rates in this particu- 
lar instance, and left the even numbered sections at double minimum 
rates, Still this is no hardship to the claimants under the public land 
laws on the even numbered sections, inasmuch as the reason of iner eased | 


valuation by proximity to arailroad existed here asin all other instances 


of increased prices. The law simply relieves claimants upon odd num- 
bered sections similarly situated in reference to a railroad from -paying 
the double minimum price. 

The decision of your office is affirmed and the enpmaey for re-pay- 
ment is denied. - 
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COAL LAND ENTRY—PRICE OF LAND. 
ALLEN L, BURGESS. 


The price of e6al land is dependent upon its distance from a completed railroad at 
the date of entry, and not at the date of the application. 


Secretary Francis to the Commissioner of the General Land Office, Jun-— 
(1. H. BL.) uary 8, 1897. | (.VaP.) 


_ Allen L. Burgess made coal land entry September 14, 1895, of the - 
SH. 4 of the SH. 4 of Sec. 14, T. 55 N., R. 85 W., Buffalo land district, 
Wyoming, and upon examination of the final proof your office beld it — 
unsatisfactory with respect to the proof furnished as to the distance of 
the land from.a completed railroad at the time said entry was made, 
and required farther proof on that point, in order that the proper price 
of the land might be determined. From this action Burgess has 
appealed. 
In the final affidavit made by Bur gess, he states: 


I made application to purchase said land on or about November 14, 1892, at which 


- time said land was not within fifteen miles from the line of any completed railroad ; 
and that the delay in making payment for said land las been caused through a con- 
test pending on said land between Hermann Timm and | myself, which contest has 
been recently decided. 


The price of coal land is fixed by section 2347 of the Revised Statutes, 
which provides that: : 

Every person above the age of twenty-one years... . shall, upon application to 
the register of the proper land office, have the ri ight to enter ie legal subdivisions, 
any quantity of vacant coal lands of the United States not otherwise appropriated 
or reserved by competent authority, not exceeding one Lnndred and sixty acres to 
such individual person... . upon payment to the receiver of not less than ten 
dollars per acre for such lands, where the same shall be situated more than fifteen 
miles from any completed railroad, and not less than twenty dollars per acre for such 
lands as shall be within fifteen miles of such road. | 


Under the construction of this statute, adopted and followed by the 
Department, it is the distance of the land trom a completed railroad at 
the date of entry that determines its price. See paragraph 13, Regu- 
lations of July 31, 1882 (1 L. D., 689). | 

In the case of ‘Hawara B. ete et al. (138 L. D. , 307), a protest 
against the allowance of the application to enter was filed, as in the 
case at bar, and the Department in disposing of the question said: 

The filing of the protest against the entry of Strong was a risk that must be 
assumed bee all who apply to enter the public land. The fact that in this particular 
case it had the effect to postpone the entry until after a railroad was completed within 
fifteen miles of the tract, which under the law doubled the price of the land, is only — 
incidental, and the government can not be properly held chargeable for the delay, 
occasioned by Mr. Bagnell’s protest. | ; 
and it was therefore held that the price of tig jJand was dependent 
upon its distance from a completed railroad at date of entry, and not 
at the date of the application. 

The decision of your office is affirmed. 
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SCHOOL LANDS—SETTLEMENT BEFORE SURVEY. 
STATE OF WASHINGTON v. KUHN. 


The act of February 28, 1891, amending sections 2275 and 2276, R. S., protects settle- 
ment on school land prior to survey, and said statute in that respect supersedes 
the provisions of sections 10, and 11, of the act of February 22, 1889. 


Secretary Francis to the Commissioner of the General Land Office, Jan-— 
(T.-H J3;) wary 8, 1897. (C. J. G.) 


This ease is mm relation to the E. 4 of the NW. 4 and the N. § of the 
NE. 4, Sec. 36, T. 21 N., BR. 8 E., Seattle land district, Washington. 

On April 18, 1393, Edward < Kuhn made homestead entry for this , 
tract, alleging settlement thereon September 29, 1890. 

On August 13, 1895, the State of Waahiniston, by its Gomiuiadonee 
of Public Lands, entered protest against the allowance of said entry, 


, and requested that a bearing be ordered to determine the rights of the 
respective parties. 


The grounds urged in said protest were, iat title to this land, being 
located in section thirty-six, had passed and become vested in the State 
of Washington by virtue of sections ten and eleven of the act of Feb- 
-Tuary 22, 1889 (25 Stat., 676), admitting the said State into the Union; 
that the title of the State of Washington in and to said land is not 
affected or invalidated by reason of the provision of the act of Febru- 
ary 28, 1891 (26 Stat., 796), amending sections 2275 and 2276 of the 
Revised Statutes of the United States. | | 

The State of Washington was admitted into the Union on Novem- 
ber 11, 1889. | 

On October 7, 1895, Kuhn ahetiea his final pr age ; and on October 
10, 1895, the local office dismissed the protest filed by the State of 
Washington, holding that the claim of said State was in contravention 
of the act of February 28, 1891 (supra). Kubn’s final proof being 
satisfactory final certificate was duly issued thereon. — | 

The State of Washington filed an appeal from the above decision, 
and under date of November 29, 1895, yonr office affirmed the Action 
of the local office. .A further appeal on behalf of the State brings the 
case before this Department, the errors assigned being in line with 
the specifications contained in the protest against Kuln’s entry. 

That portion of sections 2275 and 2276, incorporating the act of Feb- 
ruary 26, 1859 (11 Stat., 385), which has reference to the point under 
_ consideration, is as follows:. | | 

Where settlements, with a view to pre-emption, have been macle before survey of 
the lands in the-field, which are found to have been made on sections sixteen or 
thirty-six, those sections shall be subject to the pre-emption claim.of such settler; 
and if they, or either of them, have been or shall be reserved or pledged for the use 


of schools or colleges in the State or Territory in which the lands lie, other lands of 
like quantity are appropriated in lieu of such as may be patented by pre-emptors, etc. 
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The act of February 22, 1889 (cipra), has a provision in section 11 
thereof as follows: | Oo | 
_ All lands herein eranted for educational purposes ... . shall not be subject to 
pre-emption, homestead entry, or any other entry under the land laws of the Uuited 


States, whether eayce or unsurveyed, but shall be reserved for school] purposes 
only. — 


The act of February 28, 1891 (supra), amended sections 2275 and 
2276 of the Revised Statutes to read as follows: : 


Where settlements with a view to pre-emption or homestead have been, or shall 
hereafter be made, before the survey of lands in the field, which are found to have 
been made on sections sixteen or thirty-six, those sections shall be subject to the 
claims of such settlers; and if such sections, or either of them, have been or shall be 
granted, reserved or pledged for the use of schools or colleges in the State or Terri- 
tory in which they lie, other lands of equal acreage are hereby appropriated and 
granted, and may be selected by said State or Territory, in lieu of such | 2S may be - 
thus taken by pre-emption or homestead settlers... . 

‘That the lands appropriated by the preceding section shall be selected from. any 
ubappropriated, surveyed public lands... . within the State or Territory where 
such losses or deficiencies of school sections occur, ete. 


It has been decided by the Department that the provisions of naan | 
10 and 11 of the act of February 22, 1889, and those of sections 2275 
and 2276 of the Revised Statutes, being in apparent conflict, the same 
are superseded by the act of February 28, 1891, and that the grants to ~ 
thege States are to be found in and governed by this later act. The — 
Department, in the instructions to your otice dated April 22, 1891 oa 
L. D., 400), held, . 
that the provisions of the prior act of February 22, 1883, iu so far as $e are in 

conflict with those of said sections 2275 and 2276 of the Revised Statutes as amended 
by the later act of February 28, 1891, are superseded by the provisions of said sec- 
tions as amended, and that the grants of school lands to those States mentioned in 
said act of February 22, 1889, are to be administered and adjusted under the pro- 
visions of this later venereal law. 

It is thus apparent from the foresees that until survey no rights of 
the State can attach to sections 16 and 36 under the grant; and that 
settlements made on said sections petore survey shall be eeupjece to the 
claims of such settlers. . 

| The records of your office show that the-plat of survey for the land 
in question was filed in the Seattle land oflice, and the said: land opened 
to entry, on February 7, 1893. 

AS previously set on herein Kuhn alleges settlement on September 
29, 1890. 

Wout office decision is hereby affirmed, 


14. DECISIONS RELATING TO THE PUBLIC LANDS. 
PRACTICE—NOTICE—SCHOOL LANDS—SELECTION. 
Rick v. STATE OF CALIFORNIA. 


Service of notice of contest by registered letter is not personal service within the 
| meaning of Rule 9 of Practice. 
The title of the State to school lands vests at ihe date of the completion of ee sur- 
. vey, and if the land isnot then known to be mineral in character, the subsequent 
discovery of mineral thereon will not divest the title that has already passed. 
The State by a school indemnity selection in lieu of land alleged to be mineral in 
character waives its claim to the basis, which may be thereupon disposed of as 
part of the public domain. 


Secretary Francis to the Commissioner of the sesiiuad Office, J 7 
(I. H. L.) wary 8, 1897. te (PL J. C.) 
The land involved i in this appeal is the S. 4 of the Nw. 4 of Sec. 36, — 
T,11 N., R. 8 W., M. D. M., San Francisco, California, land district, the 
plat of which was approved and filed in the local office August 9, 1875: 


On March 20,1895, John C. Rice filed an affidavit of contest, alleging 
that he has known the land since 1890, that it is mineral in character, 


and ever since deponent first knew the land it has been known to be mineral, being 


_ more valuable for mineral thau for agricultural purposes. 


A hearing was ordered and a copy of the notice sent by registered 
mail to the surveyor general of California. There was no appearance 
for the State at the hearing, or subsequently. The contestant sub- 
mitted his testimony, and the local officers held the land to be mineral — 
in character, known to be such at the date of the survey. No appeal | 
was taken. Your office, by letter of November 5, 1895, reversed the 
action of the register and receiver ou two poids: first: that service 
of notice of a hearing by mail was without “authority of law or warrant 
in the rules of practice;” and second: that the land. being in section 36 
was granted to the State as school land, “unless said land was known 
to be mineral in character at the date when said land was surveyed.” _ 

The appeal of Rice brings the case beiore the Department, and the | 
rulings stated above are alleged to. be error. | 

It is stated by counsel in his brief that your office decision i 1S CLTO-. 
‘neous on the first proposition because: | 
the record contains the surveyor general’s written acknowledgment of the receipt 
of notice, which is sufficient to perfect service under the doctrine of Crowston V. 
Seal, 5 L. D., 213; Canal Co. v. Louisiana, 5 L. D.; 479. 

The only “written acknowledgment of the receipt of notice” to be 
‘found ; in the record is the return receipt for a registered letter. — 

The case of Crowston v. Seal is overruled in Elting v. Terhune (18 
iL. D., 586), where it is distinctly held that service of notice of contest 
by registered letter is not personal service within the meaning of Rule 
9 of Practice. The other case cited by counsel does not treat of service 
of notice of contest, but of service of notice of a decision of your office 
upon one of the parties to a contest, and is therefore not an author- 
_ ity upon the proposition stated by counsel. | _ 
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On the second proposition it has been repeatedly held that the State’s 
title to school lands under the act of March 3, 1853 oon Stat., 244), vests 
at the date of the completion of the survey, 
and if the land, although in reality mineral, was not then ee to be mineral, the 
subsequent discovery of its mineral ehavicter would not divest the title which had 
already passed, (Abraham L. Miner, 9 L. D., 408; Pereira v. Jacks, 15 L. D., 273.) 
- There is nothing in the affidavit of contest or the evidence submitted | 
to show anything to defeat the operation of the graut. All that is 
claimed is that cinnabar exists on the surface of the ground and its 
presence was sufficient to characterize the land as mineral. 

While there was no error in your office judgment as the case was 
then presented, yet there have been some subsequent developments that 
render it necessary to further consider the matter. | 

My attention is called to the fact that the State has, subsequent to 
the initiation of this proceeding by Rice, made indemnity selections in 
liew of the land in controversy, two of which—Stockton lists Nos. 220 
and 221—have been approved by your office to the extent of sixty acres, 
and two others—Stockton list No. 222, and San Francisco list No. 5273, 
10 acres each—are now pending. It is stated by counsel that all these 
selections have been approved, butinformal inquiry in your office shows 
the fact to be as above stated. The reason assigned by the State for 
making these indemnity selections is that the land in Speer ne 1s 
‘mineral in character. | 

By act of Congress of February 28, 1891. (26 Stat., 796), Sec. 2275 
R. 8., was amended, and among other provisions therein is found this— 

And other lands of equal acreage are also hereby appropriated and granted, and 
may be selected by said State or Territory where sections sixteen and thirty-six are ~ 
mineral land, or are included within any Indian, military, or other reservation, or 
are otherwise disposed of by the United States: Provided, Where any State is enti- 
tled to said sections sixteen and thirty-six, or where said sections are reserved to 
any Territory, notwithstanding the same may be mineral land or embraced within . 
a military, Indian, or other reservation, the selection of such lands in lieu thereof 
by said State or Territory shall be a waiver of its right to said sections. 

Under the terms of this statute it is clear that the State may make 
indemnity selections whenever any of its granted school lands are 
found to be mineral in character. In reference to the land in contro- 
_versy the State has, presumably, satisfied itself tliat it does not fall 
within the terms of its grant and has selected other lands in lieu thereof. 
The Department, in commenting on the proviso above quoted, has said: 

Conceding that the school rant attached to the specific sections after they were 
designated by the survey, the State having selected equivalent land in lieu thereof, 


the government may hold the State to its waiver of the school sections and dispose 
of it as part of the public domain, (Gregg ef al. v. Colorado, 15 L. D., 151.) 


It seems to me that this rule may be applied in the case.at bar, and 
that the State by reason of its selection is estopped from making any - 


further claim to the land in controversy. 
N otwithstandin @ the decision of your Cae was Sonat ou the record 
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as it then stood, yet by reason of the action of the State since the ren- 
dition of your office judgment, it is clear that the land in controversy is 
now a part of the public domain and may be disposed of as such, and 
that part of your office judgment that held that the land inured to the 
State under its grant must be vacated. 

It is so ordéred. | 


SECOND HOMESTEAD ENTRY—CORROBORATORY AFFIDAVIT. _ 
Bouun v. BREST. | 


The right to make a second homestead entry may be recognized where the first 
through mistake was not made for the land inteaded, and was accordingly 
relinqnished. 
An official certificate of the Héaieter as to the truthfulness of the applicant may be 
aceepted in lien of the corroboratory affidavit required. in the case of an appli- 
- cation to make second homestead entry, where the failure to furnish such afti- 
 davit is satisfactorily explained. 


Secretary Francis to the Commissioner of the General hee Office, Jan- 
(I, H.L.). mary 8, 1897, se (OW) 


On May a 1891, Nicholas Brest made homestead entry No. 255 for 
the H. SH, 4 See. 24, T. 24.N,, BR. 20K, and NW, 4 SW. 4 and SW.4 
NW.4 ek 22, T, 24 N.B. 22 E,, Waterville land district, Wastin glen: 


S. L. Bohun ‘ntented the entry, after due notice served by publica- 
tion, December 8, 1894, On January 15, 1895, the case came on for 
hearing, and Brest made default. The evidence disclosed the fact that 
Brest had never lived on or improved the land. The local officers 
recommended the cancellation of the entry, and there being no appeal, 
on April 26, 1895, your office canceled said entry. 

- On filing his contest Bohun made application to enter the land 
embraced in Brest’s entry, and which he alleged Brest had abandoned, 
and he also filed an application for the restoration of his Homneciend 
rights. It appears from the record that en April 26,1889, Bohun made 
homestead entry No. 219 for the NW. 2, Sec. 26, , 15 N., BR. 3 W., 
Guthrie land district, Oklahoma. The same was canceled by relin: 
quishment on November 21, 1889, when Peter Anderson entered the 
said tract. On January 14, 1395, the local officers forwarded to your | 
office the application of Bohun to make entry of the land covered by | 
his contest and application for restoration of his homestead rights, 
with the recommendation that the same be granted. On April 26,1895, 
your office rejected said application for the reason, and upon the 
ground, that Bohun’s affidavit, in which he set forth the facts upon 
_ which he based his right to second entry, was uncorroborated. From — 
this decision Bohun appealed. The principal ground of his appeal is 
that he is a qualified homesteader, and under the law is entitled to a 
homestead of one hundred and sixty. acres, and that he has never per- 
fected an entry or exhausted his rights. Bohun, in his affidavit, states 
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that after making homestead entry No. 219 (at Guthrie) he returned to 

his home in Nebraska, with the intention of going upon the land 

entered within six months, but was informed by parties at Guthrie 

that the surveyor, who was employed to run out the lines, had made a 

mistake, and that the entry had been made on the wrong tract of land 

in another township, and that before he could return, other parties had 

filed and made improvements on the land that he intended to file on, 

and that at the time he was unable to stand the cost of a contest, and 
that the land embraced in the entry was not desirable and not fit for 

farming. That he does not remember the names of the parties who 

would corroborate this affidavit, and could not get their affidavits 

without going to Guthrie for that purpose. He further states that 

-after finding the error that had been committed, he relinquished the 

land back to the government on the 21st day of November, 1889, and 

that he has never had the benefit of the homestead laws, and that he. 
did not sell his right to the land and did not receive the amount of his 

filing fees. 

It is evident that it is the purpose of the law that every citizen pos- 
sessing the requisite qualifications should ‘be entitled to a homestead 
_of one hundred and sixty acres of public land subject to entry, and that. 
a second entry may be made in instances where, for some cause unfore- 
geen, the first entry has failed without fault or fraud upon the part of 

the entryman. If the facts set out in the affidavit of Bohun are true, 
he has not exhausted his homestead rights, and should be permitted to 
make a second entry. It was evidently not because of the insufficiency 
of the facts, that your office rejected his application, but because it was 
held that they were not sufficiently proven—the objection being that 
the usual corroborating affidavit was wanting. The party is competent 
‘to testify in his own behalf, but lest a door for fraud should be opened 
by depending entirely upon the testimony of the applicant in this class 
of cases, it has been: the rule of the Department to require some sort of 
corroboration of the truth of the applicant’s statements. Your oftice 
_ doubtless sought to follow this rule in rendering the decision complained 
of. It is not believed that under the peculiar facts of this case, the 
rule as properly construed would be violated by granting the applicant’s 
petition. The chief office of corroborative evidence of whatever nature | 
it may be is to give assurance of the good faith and truthfulness.of the 
affiant to be corroborated. The reason for the failure in this case to 
furnish additional affidavits setting up the same facts stated in the 
applicant’s affidavit is given, and that reason is at least forcible, It is 
followed. by evidence of the general truthfulness of the affiant. The 
register of the land office at Waterville, in forwarding the application 
of Bohun for restoration of his homestead right, mentions the fact that. 
his showing is not corroborated, and then adds the following— 

“The tract of Jand that he makes application for is now held by Nichole Brest 
homestead entry No. 255, and ue has filed a contest against said tract which I 


eon 24. 
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- presume from what I can learn from other parties will be an ex parte contest. The 
register has known Mr. Bohun for sometime, and believes him to be a truthful man, 
and we would recommend that his right be restored and that he be allowed to make 
this entry. | 


The facts stated in Bohun’s affidavit are presumptively trae, and this 
presumption is strengthened by the official report of the register to 
the ettect that he knows and believes him to be a truthfal man. This 
report made by an officer of the government, acting under oath, is 
equivalent to an affidavit, and may be regarded as a substantial com- 
pliance with the rule requiring initiatory affidavits to be corroborated. 
The land he seeks to enter was restored to the public domain through 
the instrumentality of a contest initiated by him and proof produced by 
him. Itis believed that the showing made is sufficient under the cir- 
cumstances to authorize the restoration of his homestead right. . 

Your office decision is accordingly reversed, and Bohun will be 
allowed to make second entry for the land apolied for. 


MINING CLAIM—JUDICIAL PROCEEDINGS—SECTION aoe His s. 
CAIN ET AL. v. ADDENDA MINING Co. 


Judicial proceedings are not effective as against al soglioneion for mineral: I patent at? 
not based upon an adverse claim as provided by statute. 


Continuous possession of a mining claim, with due compliance of law, for a period — 

equal to the time prescribed by the statute of limitations for mining claims, in 

the State wherein such claim is situated, entitles the claimant under the provi- 
sions of section 2332, R. S., to a patent, in the absence of any adverse claim. 


Secretary Francis to the Commissioner of the General Land Office, Jan- 
(Tels das) oe uary 8, 1897. (BL B., Jr.) 


The record in this case shows that The Addenda Gold and Silver 
Mining Company, a corporation organized under the laws of California, 
made application November J1, 1879, for patent to the Addenda lode 
claim, situated in Bodie, California, land district; that the claim was 
located May 19, 1877; that the period of eubleation ended January | 
17, 1880; that nae the period of publication the said application — 
was adversed by the owner of the Concordia lode claim, suit duly com- 
menced thereon, and judgment given April 13, 1882, awarding the 
ground in conflict to the adverse claimant; that on ese ue: 10, 1894, 
the said company made mineral entry No. 240 for what remained afer 
excluding the conflict with the Concordia lode and the Insurance lode; 
that on April 27, 1895, James 8. Cain, Alexander J. McCone, and Jobn 
WwW. Kelly filed a protest against said entry, alleging, in effect, — 

1. That-the Addenda claim had been abandoned by said eae ao een to 
application for patent and before entry ; 

2, That in 1894, and subsequent to the alleged spandonaent the Addenda claim 


aaa been re-located, and that ae were. owners ot the eround under the 
re-location ; and 
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3. That in November, 1894, they commenced suit against said company to quiet 
title, which suit was then ending: | 

In the course of proceedings fully set out in your office decisions of. 
September 3, 1895, and (on review) January 9, 1896, and not necessary 
to be recited here in detail, your office by its former decision held that 

protestants’ said suit, not having been instituted under any provision 
of the mining laws, did not authorize any stay of proceedings under the 
company’s application for patent; that it was shown that the company 
had in good faith endeavored to comply with the mining laws; that the | 
alleged re-location by one P. Curtis, under which protestants claimed, 
having been made by him while agent of said company, was in fraud of 
the company’s rights, gave protestant no right against the company, - 
was insufficient to defeat its entry; and therefore dismissed the protest. 
Upon motion for review by protestants, your office, in its latter decision, 
basiug its action largely upon a judgment in favor of protestants in 
their said suit, made and entered in the superior court of Mono county, 
California, August 30, 1895, overruled its former decision and held the 
company’s entry for cancellation, The company thereupon appealed, 
assigning error as follows: | : : 

The Commissioner erred in holding that the said Addenda Gold and Silver Mining 
Company had not complied in good faith with the laws governing and holding min- 
ing claims. 

The Commissioner erred in holding that the only remedy in the above entitled mat- 
ter was by an action in equity to hold the re-locators and their grantees trustees for 
the Addenda Gold and Silver Mining Company. _ 

The Commissioner erred in holding that the Addenda Gold and’ Silver Mining Com- 
pany abandoned its claim by failing to file a notice of its intention to hold the said. 
location in good faith under the act of November 3rd, 1893. 

The Commissioner erred in holding that there is a final decree in favor of the 

plaintiffs in the case of Cain eé al. v. Addenda Gold and Silver Mining Company. 

The Commissioner erred in holding that the application for a patent should be | 
canceled instead of suspended during the pendency of the action of Cain ef al. v. 
Addenda Gold and Silver Mining Company. 

The Commissioner erred in holding that the patent should be held for cancellation 
on the ground that the Department of the Interior did not have sufficient equity 
powers tn waive a technical violation of the law, Were the applicant was not to 
-blame for such violation. 

- The Commissioner erred in holding the application for a patent for cancellation 
under the facts recited in his decision of January 9th, 1896. 


It is in evidence and not denied that prior to 1886 said company had 
expended $100,000 on said claim; that said Curtis was the superintend- 
ent of the company during 1885, in their mining operations thereon; 
that from 1886 to- 1892, inclusive, he was the company’s agent to see 
that the annual assessment work was done thereon, the company hay- 
ing no other agent in the neighborhood; that the company sent him 
$100 each year during that period to pay for such work, and that he 
regularly filed each year during that period his affidavit with the dis- 
trict mining recorder, that he had expended that amount in assessment 
work upon the claim in behalf of said company. 7 
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‘On November 23, 1593, Congress passed an act (28 Stat., 6), excusing 
assessment work on a mining claim for that year upon the filing for 
record in the office where the location certificate was on file a notice 
that the claimant in good faith intended to hold and work the claim. 
Such notice was sent by the company to Curtis in November, 1893, to 
be duly filed. He admits the receipt of this notice, but not that he 
agreed to file it. John Dixon, a director aud former president of the 
company, swears positively that Curtis did agree to file the notice in 
a letter to him dated December 5, 1893. He did not file it, but on 
January 1, 1894, re-located the claim, under the name of the Black 
Rock Consolidated lode claim, and on May 2, 1894, made a conveyance 
of the same to said Kelly. Kelly made a location covering the Addenda 
ground and some additional ground, on June 18th following, which he 
ealled the Contention Mine, and subsequently made Ponvey ences of 
one third interests, each, Grevenndcr to Cain and McCone. — | 
. [am convinced from the evideice that Kelly knew of the signons 

between Curtis and the Addenda Company, and that Curtis had taken 
advantage of these in an attempt to surreptitiously gain possession of 
the company’s claim; and am also convinced that the company attempted 
in-good faith to comply with the act last above mentioned, and supposed, 
until long afterward, that it had duly complied. There was no inten- 
tion on the part of the company to abandon the claim. It must be con- 
— ceded, however, that the company did not in fact comply with the said 

act. But the law, generally speaking, does not look with favor upon 
a forfeiture of property, and the Department is not, therefore, disposed 
to extend any aid toward these protestants in their insistence upon a_ 
forfeiture, under all the circumstances, but, on the contr ary, to construe — 
the law in the case strictly against bien. | 
_ They are not here as adverse claimants in any sense under the min- 
ing laws, but merely as amic. curice-—tiriends of the court. They have 
a right to protest under section 2325 of the mining laws (Revised 
Statutes), but no right to contest. They may not assert any claim as 
against the applicant for patent, but only challenge the applicant’s 
claims under the law (Wight v. Dubois e¢ al., 21 Fed. Rep., 693). The 
judgment on the suit to quiet title which protestants set up and which 
appears to have become final on failure of the company to appeal there- 
from within a year from the entry thereof (Sec. 989 Cala. Code of Civil 
Procedure—Deering), is not a judgment on an adverse claim, and not, 
- therefore, effective against the company in their proceedings for patent. 

Although Curtis testifies that the assessment work done on the 
Addenda under his supervision from 1886 to 1892, inclusive, was done 
perfunctorily, contributed little if at all to the development of the 
claim, and that only $95 of the $100 sent him was applied toward. 
actual labor thereon, the other five dollars going to pay for recording 
the affidavit of labor, the company is shown to have been in unques- 
tioned possession snriie all that time, and I think it may be safely 
held that the work was a sufficient compliance with the mining laws 
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in the absence of any attempted re-location during that time, or any 
adverse claim. Under a state of facts analogous to the present case 
the Department. held, in Stewart e¢ al. v. Rees et al. (21 L. D., 446), — 
under authority of section 2332 of the Revised Statutes, and the’ cases 
cited, that— : 


If the claimant has been in possession and worked the. Jaw Bone [mining claim] 
for the period prescribed by the statute of limitations for mining claims in Montana, 
prior to the re-location by the protestants, he is entitled to have the same passed to 
patent, at least as against these protestants (Glacier v. walle, 127 U.S., 471; 420° 
Mining Co. v. Bullion | Co., 1 Mont. M. R., 114). | . 

The Jaw Bone mining claim was located in Montana, but section 
2332 of the Kevised Statutes Is applicable to mining elaiins in any | 
State or ‘Territory. ” Tt reads— 


Where such person or association, they and their grantors, have held and worked 
their claims for a period equal to the time prescribed by the statute of limitations 
for mining claims of the State or Territory where the same may be situated, evidence 
of such possession and working of the claims for such period shall be sufitcient to 

establish a right toa patent thereto under this chapter, in the absence of any adverse 
claim; but nothing in this chapter shall be deemed to impair any lien which may 
have nbimoned| in any way whatever toany mining claim or pr operty thereto attached 
prior to the issuance of a patent. 

The “time prescribed by the statute of limitations for mining claims” 
in California is five years. A mining claim in California is real estate 
(John Melton eé al. v. Orville D. Lambard, 51 Cal., 258), and the period 
of limitation as to actions for the recovery of real estate is five years 
from seizin or possession of ‘the plaintiff, his ancestor, predecessor 
or grantor.” (See. 318 Cal. Code of Civil Procedure—Deering; and 
Morris v. De Celis, 51 Cal., 55.) The Addenda company having held 
and worked its claim continuously for. more than five years immediately 
prior to the alleged re-location, it is, under section 2332 of the Revised. 
Statutes, and Stewart et al. v. Rees et al. (supra), entitled to have the 
same passed to patent, as against these protestants. . : 

Your office decision of January 9, 1896, herein, is accordingly reversed, 
and said protest dismissed, and you will pass the Addenda claim to 
patent, subject, however, : any Spjections appearing in the record and. 
not herein considered. 


RAILROAD GRANT—LANDS BEXCEPTED—PREEMPTION FILING. 


NorTHERN Paciric R. R. Co. v. RogErs. 


Land embraced within a pre-emption filing of record at the time when a railroad 
eTant becomes effective is excepted from the operation of the grant, and the 
company in such case is not entitled to question the legality of the filing or the 
qualifications of the pre-emptor. | 


Secretary Francis to the Commissioner of the General Land Ofice, Jan- 
(I. H. L.) — wary 8, 1897, | © CPS ale) 

The land involved in this appeal is the SE. 4+ of the NH. 1. and lots 
1 and 2, Sec. 5, Tp, 1 N., R. 4 W., Helena, Montana, land district, and 
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is within the primary limits of the grant to the Northern Pacific Rail- 
road Company, as shown by its map of definite location filed July 6, 
1882. Itis also within the limits of the withdrawal on general route, 
which became effective February 21, 1872,.and was listed by the com- 
pany (list No, 12), July 28, 1886. 

it appears that one J enn Paul filed pre-emption declaratory state 
' ment for the tracts, April 24, 1871, alleging settlement March 1, previ- 
ous. He subsequently offered final proof, which was rejected by the 
local officers, because he was not qualified to file for or enter the land, 
for the reason that he had prior thereto completed a pre-emption for 
land in Colorado, upon which patent had issued. After the rejection 
of his final proof he entered into a contract to purchase the land of the 
railroad company. It also appears that one Bennett Degenhart, on 
December 27, 1883, presented his application to make homestead entry 
of said tract, alleging settlement in July, 1882, and on the protest of 
the railroad compaiy against the acceptance of the same a hearing was 
had, and on final appeal to the Department. Degenhart’s application 
was rejected. (Degenhart v. Northern Pacific, 15 L. D., 159.) A 
motion for review of this decision was denied, December 21, 1892, and 
the case against Degenhart was formally closed on the recor dg of your 
office. _ 

The preseut controversy arises on the application of Thomas B. 

Rogers, filed in the local office August 21, 1895, to inake homestead 
entry of the tract,.on the ground that under the decisiou of Supreme 
Court in Whitney v. Taylor (158 U. S., 85,) the pre-emption filing of 
John Paul, existing of record on February 21, 1872, the date of the 
withdravwal of lands within the limits of the etait excepted the land 
_from the operation thereof. - 
On consideration of this application your office, by letter of oe 
ber 23, 1895, decided that, under the doctrine of the Whitney-Taylor 
case, the land was excepted from the grant. The connection of the 
other parties with the case Was stated, substantially, as above, then 
the following order was made: 

Should this decision holding the company’s list for cancellation as to ite land 
involved become final, and should it appear upon an investigation that Paul and 
- Degenhart have abandoned their respective interests in said land, Mr. Rogers will _ 
be permitted to make homestead entry therefor, in accordance with his original 
application, but not otherwise. If Mr. Paul is, as he claims, a bona fide purchaser 
of the land from the railroad company, it would appear that he is entitled to relief 
under act of March 3, 1887, and in any case should the railroad claim be eliminated 
and other parties set up a claim to the land, a hearing will be necessary in order to 
determine the respective rights of all adverse claimants. 

From this judgment the railroad company has appealed, assigning | 
- as error, (1) in lyolding the expired pre-emption filing of John Paul was — 
sufficient to except this land from the operation of the grant, and (2 ) 
for any reason to have rejected the claim of the company. | 
It is contended by counsel that, inasmuch as the question as to the 
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right of the company to select this land was decided in its favor in the | 
case of Degenhart v. Northern Pacific that this case is stare decisis; 
that the decision in that case 

should be conclusive, and inasmuch as it was then affirmatively found that Paul was 
not a qualified pre-emptor, it necessarily follows that his filing was an absolute 
“nullity, and could have no possible effect upon the operation of the railroad grant. 
— I do not conceive this position of counsel to be sound. It is shown 
that Paul’s filing was of record and uncanceled at the date of with- 
drawal on general route, and also of definite location. Under the 
doctrine of the Whitney-Taylor case, as construed by the Department 
in Fish v. Northern Pacific (23 L. D., 15), this filing excepted the land 
from the grant, and the company can not be heard to question the 
legality of the filing or the qualifications of the pre-emptor. The-test 
should be: was there a filing on record at the time. If there was, it 
was then simply a question between the government and entryman, in 
which the railroad company would not be permitted to be heard. 

Your office judgment is therefore affirmed. 





ADDITIONAL HOMESTEAD ENTRY—SECTION 6, ACT OF MARCEH Rs 1889. 


WALLACE H, HERRICK. 


The right to make additional homestead entry under section 6, act of March 2, 1889, 
is limited to cases where the original entry was made prior to the passage of 
sald act. 


Seeretary Francis to the Commissioner of the General Land 1 Offic, J ain- 
(LHD) | = uary 8, 1897. (Se V¥.F.) 


I have examiued the record brought up by the appeal of Wallace H. 
_ Herrick from the. decision of your office rendered October 10, 1895, 

rejecting his application to make homestead entry of lot 3, NW. 4 of 
the NW. 4 Sec. 26, T. 27 N., R. 21 W., Missoula land district, Montana. 

_It appears that Horie cae said application August 7, 1895, stating 
in his preliminary affidavit | 
I have heretofore made homestead entry of the SE. 4 of NW. 4 Sec. 26, T. 30 N., 
R. 21, for which I hold receiver’s duplicate receipt Ne, 745, fesued May 2d, 1895, ab 
U. 8. local land cffice, Missoula, Montana. 

The local office rejected said application for the reason that ‘“ Wal- 
lace H. Herrick has exhausted his homestead right as shown by affi- | 
davit accompanying the application, and by records of this office. See 
15 L. D., 285.” This action you affirmed on appeal. The record of the 
entry referred to in Herrick’s preliminary affidavit accompanies the 
papers seut up with his appeal, and it appears therefrom that said 
entry was nade January 19, 1893, and commuted May 2, 1895. 

Jt is urged on behalf of appellant that he is entitled to make the entry 
in question under section oa act of March 2, 1889 (25 Stat., 854), pee 
provides— | 

That every person entitled under the provisions of the homestead laws to enter a 
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_-homestead, who has heretofore complied with or who shall hereafter comply with 
the conditions of said laws, and who shal] have made his final proof thereunder for a 
quantity of land less than one hundred and sixty acres aud received the receiver’s 
final receipt therefor, shall be entitled under said laws to enter as a personal right, 
and not assignable, by legal subdivisions of the public lands of the United States 
subject to homestead entry, so much additional land, as added to the quantity pre- 
viously so entered by him shall not exceed one hundred and sixty acres, 

In the departmental circular issued March 8, 1889 (8 L. D., 314), this 
provision was held applicable only in cases where the original entry was 
made prior to the passage of said act, and this construction has since 
been followed; John W. Cooper e¢ ad. (15 L. D., 285), 

The decision of your office is therefore affirmed. 


HOMESTEAD—SETTLEMENT—TRADE AND BUSINESS. 
NORTHERN PAcIFIC R. BR. Co, BY AL. v. WALDON, 


The homestead law does not contemplate that the right of entry shall be exercised 
by one who wakes settlement pHmery aud chiefly for trade and business, and 
not for ag ricultur al purposes. 


Secretary Francis to the Commissioner of the General. Land Office, Jan- 
(LH. L.) uary 18, 1897. | (C.J. W.) 


On April 6, 1886, Jolin 8. Waldon made eae to make home- 
stead entry for Ww .¢ SW. 4, Sec. 5, T. 130 N., BR. 79 W., Bismarck, 

North Dakota, land district. The igen officers rejected his application, 
and on appeal by him to your office, their decision was reversed, and 
on June 30, 1886, Waldon made homestead entry, No. 4317, for 8. 4 
SW. 4, Sec. 5, T.130 N., R. 79 W. Waldon gave notice of his intention : 
to make final proof August 19, 1889. The taking of such proof was — 
adjourned to August 26, 1889, at which time John A. Rea, as attorney 
for James G. Pitts and James McLaughlin, and F. M. Dudley and 
William H. Francis, attorneys for the Northern Pacific Railroad Com-. 
pany filed protests against the allowance of Waldon’s proof. The land 
is within the indemnity limits of said railroad company, and was 
embraced in list 26 of its selection, filed January 8, 1885. 

By letter “F” of March 20, 1895, the case was closed adversely to 
the right of the company to the land. The protestants do not under- 
take to set up any prior right in themselves but allege that Waldon | 
never settled upon the land in good faith, intending to claim the same 
under the settlement laws; that at the date of the alleged settlement 
the land was not legally sabject to either homestead or pre-emption - 
settlement; that the entry and alleged settlement were illegal, made in 
fraud and bad faith and for the purpose of speculation and trade, and 
that Waldon has failed to meet the requirements of the homestead law; 
as to residence upon and cultivation of the land claimed by him. A 
hearing was had August 27, 1889, with all parties present. | 
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December 21, 1889, the local officers rejected Waldon’s fnal proof. . 
-Waldon apecled to your office, and on May 18, 1895, your office 
affirmed the decision of the local officers and held his entry for cancel- 
lation. From this decision Waldon appeals, alleging the following 
errors: | | 
» Ist. In finding that Waldon went on the land in question for the purpose of engag- 
ing in the hotel business. 

2d. In finding that at the time he made settlement « on the land in controversy the 
saine was used for the purpose of trade and business in the meaning of Sec, 2258 R. 8. 

3d. In holding that said land was not subject to entry because used for trade and 
business. . | | 

The protestants having alleged no right in themselves to the land in . 
question, the case will be considered only as between the government 
and Waldon. If it be true that his settlement was made for speculative 
purposes, and that he went upon the land for the purpose of en gaging 
in the hotel business, his entry nominally for homestead purposes was 
a fraud and unauthorized. The evidence of other witnesses, together 
with Waldon’s admissions, leave no room for doubt as to the purpose 
of his settlement made in July, 1884, on a surveyed town lot, the bound- 
aries of which were recognized and eontormed to, in the erection of his 
_ building, a plat of the town having been filed with the register of deeds 
for Emmons county ou June 3, 1884, In November, 1884, three months — 
after the commencement of his settlement, he had published in the 
newspaper the fol lowing advertisement: 


Merchants Hotel, Winona, D.T. 
John. Waldon, Proprietor. 

This house is conducted in a first class manner, and every attention - is paid to the 
comfort and convenience of travelers, the Building is twenty-four by fifty, two 
stories high. The hotel is well furnished and the culinary department is well sup- 
plied with everything the market affords. If you have occasion to visit the beauti- 

ful and growing city of Winona do not forget to visit the Merchants. | . 

The short interval between Waldon’s settlement and the appearance 
of the advertisement quoted, had been. presumably occupied in the 
building of the twenty-five hundred dollar house described. Any effort 
to find evidence of a settlement for agricultural and homestead pur- 
poses, in the acts performed by Waldon, or the language used by him 
in proclaiming his business and lecation, would prove useless. Waldon 
evidently appears to much better advantage as a stirring enterprising 
man of business with speculative projects in mind, than as a pioneer 

agricultural homeseeker, under the homestead oe This is not said 
to his discredit, since it is not the policy of the law to discourage enter- 
prise and industry, in any legitimate pursuit. The law, however, does 
not permit benefits which it confers upon homesteaders, to be appropri- 
ated by those who do not contemplate the use of the jand for agricul- 
tural purposes, but for business and speculative purposes. It is not 
unlawful to make settlements for busitiess purposes, but where. such 
settlements are mace, the rights thereby initiated must be perfected 
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under the townsite and not under the homestead laws. So far as the: 
record indicates its status, the town of Winona is unincorporated, and 
no entry of lands has been made for the benefit of its inhabitants. 
Affidavits which are a part of the record indicate that improvements 
located on a forty of the SW. 4 4, including Waldon’s hotel, are worth 
five thousand dollars. As Waldon’s improvements are worth $2,500, 
if he was permitted to perfect title to the land through his entry, he 
would thus become possessed of improvements to the value of $2,500 
made by others. While these improvements in the form of business | 
houses continue to be used and occupied for purposes of trade and 
business, the land is not subject to entry as a homestead, but may be 
_ applied for under the townsite laws. It is not decided that if Waldon 
had made his settlement in advance of any others, and for homestead 
purposes, that the entertainment of the public at his home for pr ofit, 
would forfeit his right to perfect his title under his homestead entry, : 
but the evidence shows that not only was the building of a town on 
this land in contemplation, but that at least three buildings were con- 
strueted, or in process of construction on this quarter, before Waldon 
made his settlement and commeuced the erection of his hotel, and under 
such circumstances he must be held to have made his settlement pri- 
marily and cliefly for trade and business, and not for agricultural 
purposes. 
Your office decision is therefore aftirmed. 


SWAMP LAND—HOMESTEAD—ACT OF JUNE 17, 1892. 
HOLCOMB v, STATE OF CALIFORNIA, 


The preferred right of homestead entry accorded.to actual settlers, by the act of 
June 17, 1892, opening the Klamath River Indian reservation, does not extend to 
lands Ketuxtied as swainp and overflowed, and so represented on the approved - 
township sury oye and plats. 7 , 


Secretary Francis to the Commissioner of the General Land Office, Jan- 
(Tide: eS wary 18, io) eo (0. J. G.) 


PhineNs D. Holeomb has filed an appeal from your office decision of 
- June 7, 1895, holding for cancellation his homestead entry, made May 
22, 1394, for lot 5, Sec. 3, and lots 8 and 9, Sec. 4, T.13 N., R. 1 E., Hum- 
boldt land district, California, to the extent that his said pore conflicts 
with the claim of the State.under the swamp land grant. 

The above described land is within what was the Klamath River 
Indian reservation in the State of California, set apart and reserved 
under authority of law by an executive order dated November 16, 1855, 

The land is also claimed by the State of California under the swamp 
land grant of September 28, 1850 (9 Stat., 519). a 
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~The act of July 23, 1866 (14 Stat., 218), as rp COE pOrALe in section — 
2488 of the Revised Sattibes. provides as follows: 


+ 


Tt shall be the duty of the Commissioner of the General Land Office, to certify 
over to the State of California as swamp and overflowed lands, all the lands repre- 
sented as such upon the approved township surveys and plats, whether made before 
or after the 23d day of July, 1866, under the authority of the United States. 


Surveys and plats of the township in which the land in question is. 


situated were made in the years 1878, 1881 and 1886. Thelands within ~ 


these surveys were returned as swamp, The map of survey, conform- 
_ able to the field notes on file in the Humboldt land office, was approved 
July 30, 1889, and the tract in question was therein segregated. and 
desionated as Swamp land. | 

It was upon the above showing that your office held Holcomb’s 
homestead entry for cancellation, as being in conflict with the claim of 
the State of California. Y 4 

Under the act of June 17, 1892 (27 Stat., 52), the lands embraced in 
what was Klamath River Indian reservation were opened to settlement 
under the laws of the United States granting homestead rights, and it | 
was stated in the second proviso of the act as follows: 


And any person entitled to the benefits of the homestead laws of the United States 
who has in good faith prior to the passage of this act, made actual settlement upon 
any lands within said reservation not allotted under the foregoing proviso and not . 
reserved for the permanent use and occupation of any village or settlement of 
Indians, with the intent to enter the same under the homestead law shall have the 

preferred right, at the expiration of said period of one year to enter and acquire 
title to the land so settled upon. ~ 


It is under the above act that the appellant herein prefers his ‘aan 
In his appeal to this Department he alleges that the land in question 
is not swamp aud overflowed land. In tace of the return made by the 
U. 8S. surveyor-general for the State of California as to the character of 
this land, and numerous decisions governing such matters, it. would 
seem that. the appellant’s allegation is impotent to change the ruling 

made by your office. In the case of State of California (23 L. D., 230, 
on review), vacating departmental decision of March 17, 1892 (14 L. D., 
253), it was held: 


_ Under the first paragraph of section 2488 R. 8., the return of the land as swamp 

and overflowed, by the U.S. surveyor-general for the State of California, is conclu- 
sive evidence as to the character of the land so returned and represented as such on 
the approved township surveys and plats; and Jands thus returned must be certified 
to the State as inuring thereto under the swamp grant. 


In State of California v. United States (3 L. D., 521) referring ts dig 
first clause of section 4, act of July 23, 1866 (supr ay: it was said— 


Under this clause, it is clear that the State has no valid claim to the land in ques- 
tion, unless it is represented upon the approved township survey and plat, as swamp 
and overflowed land, and, if the tract is so represented, then it matters not what 
the real character of the land is, whether swamp and overflowed or dry, the State is 
entitled to the tract. Central Pacific R. R. Co. x. California (40. L. O., 151). 
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In Heath v. Wallace (138 U. 8., 573), referring to the same section, 
the court said— | 


As held in Tubbs ve. Wilhoit, supra, this section of the statute established rules or 
methods for the identification of swamp and overflowed lands in California, which 


superseded all previons rules or methods for that purpose. The several rules or - 


methods provided for were intended to meet any emergency that might arise, and 
thus give to the State all the swamp and overflowed lands within her limits. The 
method provided in the first clause was but one of several specified in the section. 
But one thing was required to be shown under this clause—only one kind of evidence 
as to the character of the lands was necessary—in order to give the State the right 
to demand the certification of them over to her as swamp and overflowed lands; and 
that evidence the United States furnished in the plat of the survey of the township 
in which the lands were situated. An inspection of the township plat would show 
whether or not any lands in the township were returned as swamp and overflowed. 
If they were, that designation was sufficient and conclnsive evidence, under the first 
clause of section 4 of the act, to establish the title of the State to them. | 


The swamp land grant to the State of California was a grant in 
praesentt taking effect at the date of the passage of the act (Wright v. 
Roseberry, 121 U.S., 488). In his appeal to this Department Holeomb 
alleges that he settled on the land in question in the year 1883. He also 
contends that the terms “all of the lands” and “any lands” employed 
in the act of June 17, 1892, supra, cover his claim. Prior to the passage 
_of said act the land involved herein was embraced in the Klamath River 
Indian reservation. It is true that the act of June 17, 1892, recognizes 
the rights of settlers on this reservation, but at the same time it can 
not be successfully contended that the said act recognized such rights 
to be superior to those of the State under the swamp land grant. If» 
his said alleged settlement had been made upon any lands within the 
reservation allotted under the first proviso of the act and reserved for — 
the permanent use and occupation of any village or settlement of 

Indians, it would readily be conceded that such settlement by the 
appellant could not avail. The act of June 17, 1892, while not in terms 
excepting the lands included in the swamp grant to the State, could not 
at the same time include them without express mention. It is a rea- . 
sonable presumption that Congress intended by the said act to open to 
settlement only those lands owned by the United States, and that it. 
had no intention of disposing of lands which had long since passed _ 
from government contro]. When, therefore, the phrase ‘all of the 
lands” was employed by Congress it is reasonable to suppose that all 
of the land not otherwise disposed of within the Klamath River Indian 
reservation, was meant. No other construction can be put upon the 
language of the act, nuless it be heid that Congress intended to repeal 
the swamp land act. This proposition is entirely too improbable to — 
require serious consideration. a | 

As heretofore set out a survey of the township in which this land 
is situated was made as early as 1878. All the township lines were 
completed in 1886. As was stated in the case of Heath v. Wallace, 
supra, an inspection of the township plat would have shown whether 
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or not any lands in the township were returned as swamp and over- 
flowed. The appellant was thus charged with notice. 

The appellant claims that he has been discriminated against, in this, 
that lands in this reservation returned as swamp have in certain cases 
been allotted to Indians. Provision is made in the act of June 17, 1892, 
for the allotment of lands within the reservation to the Indians under 
certain conditions. Without considering why allotments were made of 
lands returned as swamp in the particular instances cited by appellant, 
it is sufficient to say that such action could not inure to his benefit, nor 
justify the Department in allowing his entry on that account. Even 
though the said allotments were nade through inadvertence or mistake, 
that fact could not avail as a reason why the Department should allow 
the appellant’s claim in face of the prior approval of this. land to the 
State under the swamp land grant. | 

The appellant likewise requests that action in this case be deferred. 

- pending the disposition by the superior court of the State of a suit 
initiated for the purpose of determining the character of the land in ~ 
question. It would seem that nothing could be gained by awaiting the 
decision of said court as suggested. The Department would probably 
not interfere with the action heretofore taken in face of the decisions 

cited herein. That action is in harmony with the policy of the Depart- 
' ment. Whatever the decision of said court may be, it could not inter- 
fere with the suggestion contained in your office decision regarding the 
procurement of a relinquishment from the State by the entryman. | 

Your said office decision is hereby affirmed. 


RAILROAD GRANT—BENEFICIARY—LANDS EXCEPTED. 


PHILLIPS v. SI0OUX CrTy AND PaAciFic R. BR. Co. on REVIEW). 


The effect of section 17, act of July 2, 1864, was not to make a new grant but to pro- 
vide a new beneficiary under the eiatual grant of July 1, 1862, as to the Sioux 
City branch, and said beneficiary could oe take such igade as were capable of 
passing under the original grant;.and would therefore not acquire title to lands . 
that were a part of the bed of the Missouri river at the date of the original grant. 


Secretary Francis to the Commissioner of the General Land Office, Jane 
(1. H. L.) = wary 18,1897, oo (J. L) 


This case involves lots 10 and 11 of section 1, and lot 1 of section 2, 
containing in the aggregate 59.60 acres, in O’Neill land district, 
Nebraska, in a township and range designated sometimes as T. 88 N., 
R48 W., of “Sth” principal meridian, Dakota Territory, and sometimes 
as T. 29 N., R. 8 E., of “6th” principal meridian, Nebraska. 

The facts are stated in the departmental decision of March 24, 1896, 
published in 22 L. D., 341. The decision was, that by the acts of July 
1, 1862 (12 Statutes, 489), and July 2, 1864 (13 Statutes, 356), Congress 
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did not intend to grant in presenti, as public land for railroad purposes, 
a part of the bed of the Missouri river, which was then and from time 
immemorial had been covered by the waters of its main channel; and 
that therefore the lots of land in controversy did not pass anger ule 
grant, : 

The case is now before the Department for reconsideration upon a 
motion for review of said decision, filed by the “Missouri Valley Land 
Company, as successors in interest of the Sioux City and Pacific Rail- 
road Company, and present owner of the land grant for the benefit of 
the latter company ;” which motion has been entertained. , 

The specifications of error filed with the-motion and the brief of coun- 
sel filed in support thereof allege matters both of law and of fact, and 
claim, substantially, that under the 17th section of the act of July 2, 
1864, amending the 14th section of the act of July 1, 1862, the grant 
under which the Sioux City and Pacific Railroad Company claimed 
was not a grant im presenti, but was a conditional grant, Pe to 
take effect in futuro, upon and after the 7 
happening of certain contingencies, n namely, that a company should be found will- 
ing to accept the grant and to carry out the purposes of the law; second, that the - 
; President should designate such company to that end; third, that a road should be 
built across Iowa or Minnesota to Sioux City; and faavth , in the absence of the con- 
struction of a road to Sioux City as aforesaid, then such road (or company) as should 
accept the promised grant by the act of 1864, might after the lapse of eighteen 


months from the enactment thereof proceed to the construction of the road contem- 
’ plated by said grant. 


In specification 5, it is ated that 


the grant by the said 17th section not being in presenti, but rather the promise of the 
future conveyance of lands, did not become operative, and thé title did not vest 
until the definite location of the road on January 4, 1868. ; 


The facts alleged by counsel, and the facts developed by reference to 
the records of your office, so far as material, are: | 

1. That on December 24, 1864, the Prosident by its request desig- 
nated the Sioux City and. Pacific Railroad Company to construct the 
railroad from Sioux City westwardly under the 17th section of the act 
of 1864. Said company filed its map of general route on June 27, 1865, 
and its map of definite location on January 4, 1868, _ i 

2. That in the spring of the year 1867, the Missouri river by an 
extraordinary avulsion cut for itself a new channel, and left its old 
bed, which includes the lots in controversy. The surveyor general’s 
report, dated May 20, 1868, shows that at that date, the greater part of 
the 59.60 acres in contest was covered with the waters of an oblong 
lake following in its length the courses of ‘the old bed of the river, and 

found to be impassable by the surveyor who had been sent out on Aol 7 
80, 1868, to examine, survey and report upon the changes made by said 
avulsion. The waters of said lake were evidently waters left by the. 
Missouri river, which had not evaporated or been absorbed enough to 
uncover the land. It is a fair inference as matter of fact, that on 
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January 4, 1868, the date of definite location, nearly if not quite all of 
the land in contest was covered by said lake. 

From the standpoint of the railroad company, the foregoing facts 
suggest for consideration by the Department three questions: Whether 
under the grant title passed to the company, on December 24, 1864, the 
date of the President’s designation by request; or on June 27, 1865, 
the date of the filing of the map of general route, which was certainly 
an acceptance by the company of the Presidential designation; or on 
January 4, 1868, the date of the definite location? 

Re Department is of opinion that the acts of July 1,.1862, and July 

2, 1864, were laws of the land, as well as grants of public property, 
a that the grants of certain odd-numbered sections of public land. 
deseribed in the act of 1862 were grants in presenti. The Union Pacific 
Railroad Company, a corporation provided for by said act, and the 
grantee named therein, was not then in existence, and did not come 
into existence for several months after the passage of the act, upon 
compliance with the terms and conditions prescribed by Gon OTeSs. . 
Whatever may have been the common law rule in respect to the neces- 
sity for a grantee in esse at the date of a grant, it was so far modified 
_ by the act of Congress, that the non. existence of the grantee at the 
date of the grant did not in this case prevent the grant from taking 
effect immediately. 

In the case of the Missouri, ete, R. BR. Co, v. Kansas Pacific R.R. Co. 
(97 U. S., 497), the court said: 


It is always to be borne in mind i in construing a con eressional grant, that the act 
by which it is made, is a law as well as a conveyance, and that such effect must be 
given to it as will carry out the intent of Congress. That intent should uot be 
defeated by applying to the grant the rules of the common law, which are properly 
applicable only as to transfers between private parties. 

By the 17th section of the act of 1864, Congress released the Union 
Pacific Railroad Company from its obligation to build the branch from 
Sioux City westward, and provided for the substitution of another 

grantee of the lands previously granted to aid in the construction of — 
said branch, to be thereafter designated and approved by.the Presi- 
dent. The effect of this legislation was not to make a new grant but 
to provide a new beneficiary under the original grant of July, 1862, as 
to said branch. Such new beneficiary was to be entitled, in aid of the 
construction of said branch, to the lands granted by the said original 
act. In other words, it was to take and could take such lands only as 
were in existence at ‘he date of said original act, and of the character 
described therein, and capable of passing ther siden 

It 1s therefore held that upon the designation and approval bs the 
President, on the request of the company, as provided, the lands 
granted ba the original act in aid of the Sioux City bench passed to 
the designated company; and that the lots of land here in question 
being, at the date of the original grant of July, 1862, part of the bed 
of are Missouri river, did not pass ‘to said new beneficiary company. — 
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It is unnecessary to consider and decide any other question presented 
in connection with the application for review and reconsideration. For 
the reasons above stated the departmental decision of March 24, 1896, _ 

is adhered to. | 


OKLAHOMA LANDS—SETTLEMENT RIGHTS. 
BRADFORD EF AL, v. DOTY, 


Where there is doubt as to the actual boundary of lands about to be opened to set- 
 tlement, and a government official, for the purpose of securing equal opportuni- 
ties to all, designates a line from which the run shall be made, it is incumbent 
upon one who disregards such designation to show that by such action he puned 

_ no advantage over others, 


Secretary Francis to the Commissioner of the General Land Office, Jan- 
(I. H. L.) Mary 18, 1897, (CO. J. W.) 


On September 22, 1891, Charles J. Doty made homestead entry No. 
7761, for lots 1 and 2 and ‘the E. 4 of the NW. 4, Sec. 18, T. 17 N., BR. 
Ki, , Guthrie, Oklahoma. 

Oni October 1, 1891, Har ry Pulliam filed his affidavit of contest; see 
ing that Doty aritenod on and occupied said land before noon of Sep- 
tember 22, 1891, and that he (Pulliam) settled on said land immediately 
after twelve o'clock, noon, of September 22, 1891, before mov or any 
one else had made a legal settlement thereon. 

On October 5, 1891, Nettie J. Bradford filed her affidavit of contest, 
. alleging that she made settlement on said land immediately after noon 
- of September 22, 1891, and that she has improved the land, and resides 
on it, and that she made her settlement before either Doty or Pulliam 
and before Doty made entry. 7 

A hearing was had at the local office at Guthrie on March 29, 1892, 
at which all the parties appeared and submitted testimony. 

On December 17, 1892, the local officers found as follows: 


The land embraced in this proceeding lies immediately east of the meridian line 
in the Iowa country and north of Langston, Oklahoma, 

All of the parties, Doty, Pulliam, and Bradford, testify that they were along the 
Ineridian line at noon, September 22, 1891, and immediately after twelve o ‘clouk of 
said day they stepped across the line, claimed: and staked said tract of land as a 
- homestead. As shown by the evidence in this case, exactly where the meridian line 
was, a8 understood by those congregated along the line at Pulliam’s farm, was 
uncertain and unknown. Some of the people assembled there thought the fence of 
Pulliam (father of Harry) was on the line, and others were under the impression - 
that the Iowa line was east of the fence. With this uncertainty touching the Iowa 
or meridian line the hour of twelve o’clock, September 22, 1891, arrived, and at the. 
signal given by the marshal ‘‘to go,” the respective parties according to their tes- 
 timony “rushed” on the claim in dispute and set their stakes and claimed the 

Same as a homestead a few seconds after twelve o’clock noon, September 22, 1891. 
_ The-substance of the testimony of Lillian Hewitt is, that she was “standing right 
west of the gap cut by Harry Pulliam in his father’s wire fence, and that Harry 
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Pulliam was also standing west of the gap, and when the word was given “to 
go,” Harry Pulliam ran and stuck his stake on the claim in controversy; that 
‘Doty stood to the south of the post where the wire was cut, and on the east side of 
the fence; that Mr. Riggs told Doty that he had better step back inside of the fence 
or he would be a “‘sooner;” that Doty paid no attention to the suggestion of Mr. | 
Riggs; that Harry Pulliam stuck his stake before Doty did his on ‘‘ that corner ;” 

that Pulliam’s stake was six or eight feet from the line or wire fence. The testimony 
of Samuel Dennison discloses that Pulliam has almost 160 acres fenced “lacking a 
little;” that Doty has about three acres broken; that no corner stone was found, 

and that witness did not know where the correct corner stones were located. | 

Nathaniel H. Potter testified that he was on the line of the lowa country Sep- 
tember 22, 1891, and saw Miss Nettie J. Bradford standing near the corner of the 
Jand in contest with a board or stake in her hand, and that she has continuonsly 
resided on said claim. 

The testimony of James Miller discloses that Miss Bradford has been living on: 
the claim in dispute from the 8th of November to April, 1892. _ 

As shown by the testimony of Charles Gandell, Miss Bradford on the opening day 
was at the corner post of Mr. Pulliam’s fence and jumped over and stuck her stake 
there like the rest of them did. | . 

Miss Nettie J. Bradford testified that she made settlement on the land in contro- 
versy directly after twelve o’clock September 22, 1891, and when the signal was 
given she stepped four or five steps and set her stake. It will be noticed that Miss 
Bradford was standing near the northwest corner of the land in contest and about 
half a mile north of Doty and Pulliam, at noon of September 22, 1891. By implica- 
tion Nettie J. Bradford and Harry Pulliam i in their contest affidavits charge Charles 
J. Doty with having entered upon and occupied said tract of land in violation of 
law and the President’s proclamation. If we are correct in our conclusions to this 
implied charge on the part of Miss Bradford and Harry Pulliam against said Doty, 
it necessarily follows, in our judgment, that they admit that Doty made prior set- 
tlement upon the land in dispute September 22, 1891. In our opinion Doty located 
on said tract of land on the opening day as aes as either of the other parties in 
this proceeding. Doty, however, testified that he was standing on the east side of . 
the fence with one leg under the wire; that no one spoke to him or said anything 
about being a ‘“‘sooner;” that there was no one spoke to him or laid their hands on 
him outside of Mr. Ballard (the marshal); that the first intimation he received in 
regard to being a ‘‘sooner” was after he had stuck his stakes. As between Doty 
and Pulliam, Doty testified that he did not know which of them stuck his stake © 
first on the claim in controversy (page 389). The testimony of Harry Pulliam 
. touching the time when he “‘ jumped across the line and stuck a stake the first 
thing” in substance is, that Doty was standing southeast of Pulliam on the east 
‘line of the wire feuce and immediately after the run Doty was noticed by Pulliam 
a little south and a little west distant about eight or ten feet (page 323). According 
to Pulliam’s testimony, Doty being a little south and a little west of Pulliam is 
evidence that he had not traveled as far as Pulliam from the line, and therefore 
everything being equal (and there is no evidence to the coutrary) stuck his stake 
first, possibly. 

The testimony, however, of Doty on ‘this eat controls our judgment, inasmuch as 
he testified that he did not know whether Pulliam stuck his stake first or not, 
therefore we accept his testimony and the testimony of Pulliam and Miss Bradford, 

and find that we do not know from the evidence ir this case which one of the parties 
in this proceeding, Doty, Pulliam, or Miss Bradford, first made settlement on the 
claim in dispute in the afternoon of September 22, 1891. So far as the meridian line 
being where the east wire fence was located on Pulliam’s claim is concerned, the 
substance of E. C. Dodd’s testimony on this question is, that by using a transit as 
testified to by F.8. Pulliam, accuracy could not be obtained; and that in order to 
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“secure accuracy, the’ proper deflection of the needle, the difference of time from 
the original survey, the proper variations and the solar epevene ee be Bepere 
- to secure accuracy. 

F, §. Pulliam in his testimony disagrees with Surveyors McCoombs aad Dodd, as 


to the correct method of ascertaining the meridian, standard correction and town- ao 


ship lines. Mr. Pulliam testifies that at the time he ‘built his fence the Iowa reserva- 
tion had not been allotted, and that he put his fence on the east side of his claim in | 
_ order to take in all of his ground on the east side of the same; that he knew that 
thirty-three feet on each side of the section line should be left for road purposes; 
that there was a trail along the east line of his fence, and that a considerable num- 
ber of the people living north used this trail or road. On page 299 of record, Mr. 
Pulliam testified that he moved his first fence put along the east side of his claim, 
west about twenty feet, and that he intended to leave twenty feet ‘for the road; ” 
that he knew that the law required thirty-three feet on eack side of the section line 
should be left for a road, but did not believe the law applied to the boundary line of 
the Territory. By an act of Congress it is provided that a space of sixty-six feet 
shall be left betweeu-the sections in Oklahoma for the use of the public as a high- 
way; we know of no law that provides for a different rule along the boundary line 
of the Territory which constitutes, as claimed by F. 8. Pulliam, forty feet instead of 
sixty-six feet as a public highway along the boundary line of Oklahoma. If our 
position is correct in the premises, it follows, we think, that Pulliam’s fence on the 
east side of his claim, according to his testimony, was thirteen feet west of the Iowa 
or meridian line on the opening day, and hence according to the evidence in this 
case, neither Pulliam nor Doty made their first settlement on the claim in dispute, but . 
settled and staked upon Oklahoma Jands homesteaded by F. 8S. Pulliam, father of 
contestant Harry Pulliam. However, the uncertainty about where the legal location 
of the meridian line was at the time and place when the respective parties made set- 
tlement on said claim in the afternoon of September 22, 1891, and the unusual cir- 
cumstances attending their settlement upon said tract of land, creates so many 
doubts in our judgment, that we cannot arrive at any conclusion in this case different 
from the findings of the Hon. Commissioner of the General Land Office in the case of 
Miranda O. Jackson, now Cox, e¢ al. v. Samuel G. Garrett (letter ““H” June 30, 1894). 
In the case referred to, the land immediately south of that in controversy was taken 
on the opening day by the parties mentioned in said decision under similar circum- 
stances as the one in dispute was taken by Doty, Pulliam and Miss Bradford, all of 
the parties on the opening day stepping across the line and claiming the respective 
tracts of land as a homestead. We are of the opinion that the rule applied by the 
Hon. Commissioner of the General Land Office in the case of Miranda O. Jackson et 
al. v. Garrett, so far as division, etc., applies in the case now before us. 

Therefore we recommend that Charles J. Doty, the entryman, Harry Pulliam, i 
contestant, and Nettie J. Bradford be allowed to make a division of the land in con-— 
test, having regard for the legal subdivisions, and that if they are unable to come to 
an agreemcnt that the claim be sold to the highest bidder of the three. 


From this decision Doty and Pulliam appealed to your office. 
On May 11, 1895, your office found as follows: © 


~ So far as the evidence shows the facts, I am of the opinion that Doty violated the 
law by voluntarily and purposely entering on the land. before noon of September 22, 
1891, and that he is, therefore, disqualified. Homestead entry No. 7761 is therefore 
held for cancellation. | 

AS both Miss Bradford and Pulliam have made a ‘asbnahte compliance with the 
law by their improvements and residence on the land, and as Miss Bradford’s 
improvements ate on the north half and Puiliam’s principal improvements on the 
south half, it would be but equitable to divide the land between them, and ib: is 80 
ordered. — 
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From this decision Doty has appealed. The chief grounds of excep- 
tion to your office decision are, that if was error to hold: 

1, That he was a “sooner” ald disqualified. | 

9. That it was error to hold that the east line of Pula. fence was 
exactly on the meridian line. : 

3. That it was error to hold that | | | 

the belief that the Pulliam fence was on the meridian line was acted on by the 
deputy United States marshal on duty at that place, and who advised the parties 
there, September 22, 1891, for the purpose of making settlement, to remain on the 
west of said line until the signal was given, which advice seems to have been fol- 
lowed with very few exceptions. 
This last assignment of error presents the vital question in the case. 
The record sustains your office as to fact that the deputy U. 3. marshal 
acted on the belief that the Pulliam fence was on the meridian line, 
which was acquiesced in by the bulk of the people present. For the 
purpose of securing equal chances to all, the officer in charge had the 
right to locate and point out the ine from which all should start. 
Doty did not acquiesce in this decision and belief, but stayed outside, 
and made his start from the outside of the fence. Presumably, in so 
doing he acquired advantage over those who stood inside the fence, and 
he at least assumed the burden of being able to show that he gained 
no advantage over Pulliam and Miss Bradford by so remaining outside. 
This he has failed to do, and it follows that his entry must be canceled. 

This disposes of Doty’s entry, and leaves the coutroversy between 
Pulliam and Miss Bradford. They seem to have made little effort to. 
show any precedence of the one over the other as to the time each 
staked the claim. They are upon terms of equality in the matter of 
improvements. Neither the local officers nor your office has under- 
taken to settle the question of priority in settlement as between them. 
Miss Bradford has not appeared as an appellant at all. Pulliam has 
not appealed from your office decision, wherein you award half of the 
tract by subdivisions, on which her settlement and improvements are 
located, to Miss Bradford. Their consent to this adjustment is inferred, - 
from their mutual acquiescence, and there being no longer an entry in 
question, your office decision is affirmed. 


SOLDIERS ADDITIONAL HOMESTEAD—CERTIFICATE OF RIGHT. 
JOHN H,. HOWELL. 


Soldiers additional homestead certificates of right, regularly issued, and located by 
bona fide purchasers thereof, but thereafter canceled for illegality, and so remain- 
ing unsatisfied at the passage of the act of Angust 18, 1894, are bysaid act vali- 
dated, and may be reissued for the benefit of a bona fide purchaser thereof. 

- Seeretary Francis to the Commissioner of the General Land Office, Jan- 
(I. H. L.) —_ wary 18, 1897, (FLW. C.,) 


With your office letter of December 12, 1896, were forwarded the 
papers in the matter of the appeal of John H. Howell from the action . 
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of your office taken in the decision of October 12, 1896, denying his . 
application for re-certification of the certificates of additional right 
under section 2306 of the Revised Statutes in the names of Mary Rol-— 
lins, Richard W. Hunt, and Lorenzo J. Rowland. 

This matter has been made special upon the recommendation of your 


oflice, it being stated that a decision thereon will on a precedent to 


be followed in other cases. 

The history of the certificates of additional right herein inv volved, as 
gather ed from your office decision, is as follows: 

The certificate in the name of Rollins was ‘located at Fargo, North 
Dakota, May 5, 1879. By your office letter “‘C” of June 10, 1884, the 
entry was adiqaved illegal for the reason that the eevainecs of the 
witnesses and the entryman are written by one and the same person. 
Further, that the name of James I. Rollins, on whose aceount the cer- 
tificate was issued, is not found upon the rolls of Company “A” Second 
Arkansas Infantry, as claimed. The party in interest was therefore 
allowed sixty days within which to show cause why the entry made 
upon the location of said certificate should not be canceled, or apply to 
purchase the tract under the provisions of ne act of June 15, 1880 ( (21 
Stat., 237), 
| On September 10, 1884, Stephen HE. Randall, who claimed to be the 
then owner of the land under transfer from the entryman, purchased 
- the tract under the provisions of the act of June 15, 1880, and upon 
said cash purchase patent issued. 

The certificate issued in the name of Hunt was rr located at Fargo, 
North Dakota, May 28, 1879, and by your office letter “O” of April 20, 
1882, Hans Larson, eho claimed to be the party in interest under said 
entry, was informed that the papers.upon which the entry was based | 
were of doubtful execution and he was therefore allowed sixty days 
within which to establish the legality of the papers or file proper appli- 
cation to purchase the tract under the provisions of the act of June 15, 
1880 (supra). He availed himself of the latter privilege, and upon his 
purchase patent issued. 

The certificate issued in the name of Rowland was algo located at 
Fargo, North Dakota, May 5, 1879. After said location Rowland filed 
an affidavit in which he charged that he never executed the papers 
upon which the certificate and entry were based, and upou the testi- 
mony taken at a hearing ordered ou‘said allegation the certificate was 


. held to have been fraudulently obtained and was canceled together with | 


the entry made thereon. 
It appears that all three of the certificates before referred. to were | 
held by Charles D. Gilmore under powers of attorney which practically 
amounted to a sale of the right, in which the power to locate and to sell - 
_ the land and to appropriate the proceeds thereof was given to Gilmore, — 
the power being made irrevocable in Cone aion of the sum of one 
_ hundred dollars. 
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Gilmore it appears transferred these rights to William Milliken, whose 
nanie was substituted in the powers of attorney before referred to, and - 
by said Milliken, as are in fact, the location of the certificates was 
made. 
These certificates it would appear were illegally obtained, but there 
is nothing in the papers to connect Milliken with the frauds, and your 
office decision in no wise questions the bona fides of his purchase. The 
certificates issued have never been satisfied: it appearing that two of 
the parties invoked the provisions of the act of June 15, 1880, to enable 
them to purchase their lands, because of the “attempted” but inef- 
fectual transfer; and the other party losing the land entirely by cancel- 
lation of the entry. From an affidavit executed by Howell, accompanied 
by a bill.of sale executed by Sarah M., and Ida C. Milliken, it would 
appear that he (Howell) purchased the rights under said certificates 
from Sarah M. and Ida ©. Milliken, the widow and surviving child o 
William Milliken, deceased, on August 1, 1896, 
~ Howell’s application for re. pertieuion of the right was made under | 
the act of August 18, 1894 (28 Stat., 397), as construed in the Pillsbury 
ease (22 L. D., 699). Your office denies the application for the reason | 
that two of the tracts covered by the location of the certificates of right, 
in the names of Rollins and Hunt, were Dee under the act of June 
15, 1880, 
and it is not shown that the parties who purchased the tracts from the government 
were reimbursed by Milliken or his heirs for their outlay for a worthless title. 
(Further) it appears of record that Howell drew the several entries above men- 
tioned from the files for examination at least as early as June 15, 1896; hence, prior 
to his purchase of these certificates he was aware of their invalidity. Itis therefore 
held that he is not an innoceut purchaser in the meaning of the act of August 18, 1894. 
These objections I do not deem sufficient ground upon which to deny 
the right applied for. | 
As to the reimbursement to the persons who, in. order to secure title - 
to the lands covered by the locations of. these certificates issued in 
the name of Rollins and Hunt, were obliged to purchase the lands — 
at the government price, this is purely a matter between the parties 
in the settlement of which this Department can have no interest, inas- 
much as the right to reimbursement, if any SHIA, cannot be regarded 
as a lien upon the certificates. 
The question remaining for consideration is, therefore, whether these 
certificates were confirmed by the act of August 18, 1894 (supra), for if- 
they were, Howell did not on August 1, 1896, purchase invalid certifi- 
cates but validated certificates. | 
In the case of John W. Rankin (on review 21 L. D., 404), it was held: 
But in the light of the history of this legislation, I am constrained to believe that 
the words, ‘‘all soldiers’ additional homestead certifieates heretofore issued,’ etc., 
should not be limited to validating the transfer of certificates heretofore issued, and 


in the hands of bona jide holders. This view is strengthened by the fact that the 
matter of transfers is dealt with by the second section of the act, and the language | 
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“notwithstanding any attempted sale or transfer thereof,” at the end of the first: 
section, should not be construed to limit the operation of the act short of the obvious 
intent of Congress. 


There is nothing in the record to question the bona fies of Milliken’s 
purchase of these certificates of additional right, and as the same were 
regularly issued by your office and were never satisfied, under the 
decision just quoted from, it must be held that said certificates Ss were 
- validated by the act of Angust 18, 1°94. (supra). 

By his purchase Howell auceoeds to the rights of Milliken’s heirs, and 
the action of your office denying his applieation for recertification of 
the right under said certificates is reversed. | | 


SOLDIER?S HOMESTEAD—TIME ALLOWED FOR ENTRY. 


CaRNEY Vv, BYERS. 


A soldier who has filed ay homestead deolarator y statennia is entitled i six calendar 


months after such filing within which to make entry, and commence settlement 
and improvement; and in the computation of such time the day of filing the 


declaratory statement should be excluded, and the a day ot the apecitied 
pene: included. 7 


Seeretare y. Francis to the Com nasionee of the General Land Office, Jan- 
(I. H.-L.) | wary 18, 1897, (W. M. W.) 


The case of David Ww. Carney v. John M, Beers has been considered 
upon the appeal of the former from your office decision of August 1, 
1395, affirming the judgment of the local officers denying said Carney 
the right to make homestead entry under his soldier’s declaratory state- 
ment, and dismissing his contest against the entry of Byers for the 
Sw. 4 4+ of Sec. 9, T. 20 N., R. 10 W., Alva, Oklahoma, land distriet. 
| The record shows that a April 93, 1894, Car ney filed soldier’s declara, 

tory statement for the land in question. 
~ On October : 23, 1894, Byers made homestead is for the tract. | 

On October 24, 1894, Carney made application to make homestead 
entry of the enact andes his soldier’s declaratory statement, which was 
rejected for contlict with Byers’ 8 entry. 

On the same day Carney filed an affidavit, in which he stated, among | 
other things, after referring to Byers’s entry: 


That said homestead entry is fraudulentin this: That the sal id John M. Byers made 
said entry subject to the right of said David W. Carney, who. had filed a soldier’s 
declaratory statement for said tract of land April 23, 1894, and had made a valid set- 
tlement upon the same the last of July, 1894, by going upon said land and building 
him a frame house and digging him « good well for water, and making other valuable 
‘improvements upon said land, and remaining upon said land till about the middle 
of September, 1894, and at which time he went down into the Chickasaw country — 
in the territory to look after a crop he had planted there the season prior to this 
time. And on the 17th day of September, 1894, he started to the U, §. Land Office at 
Alva, 0. T., to perfect. his entry, or place his homestead entry. upon said tract of land, 
distance of about two hundred miles, and was driving over land when one of his 
. horses became sick, and he did not reach the land office till on the morning of the 
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24th day of October, 1894, and he found out that one John M. Byers, the defendant, 
had filed said homestead entry on said tract of land the day before. And affiant now 
- claims his right to enter said land on the grounds of prior settlement and improve- 
ment, and that he is the only person who ever made any settlement and Enproxemnent 
on said land. 


On May 6 1895, the register and receiver sustained Byers’s motion wo 
dismiss ee contest. 3 

Carney appealed. | 

On August 1, 1895, your office, after fesiting the tae found that: 

It follows that Carney can claim no rights under his soldier’s declaratory state- 

ment for more than six months from the date of his filing had elapsed when he 


attempted to make homestead entry of the land, and the filing of a soldier’s declara- 
tory statement exhausts the homestead right. 


‘Thereupon the judgment of the local officers was affirmed. 

Carney appeais, | 

It is claimed in argument on behalf of Carney, that Byers’s entry was 
made before the time had elapsed in which Carney had to appear at the 
local land office and file his “‘ regular homestead affidavit.” | 

The material question for determination is, whether Carney made his 
application to enter within the time allowed therefor under the law. If’ 
his application to enter was made within the time allowed by law in 
cases of soldiers’ declaratory statements, then it was erroneous for the 
register and receiver to reject his application, and your office decision 
affirming their judgment was erroneous. If his application was not filed 
within the time allowed by law to make entry in such cases, there was 
no error in the judgments below. | 
- Section 2304 of the Revised Statutes allows every private soldier ay | 
officer who has served in the army of the United States during the 
recent rebellion for ninety days, and who was honorably discharged, 
and has remained loyal to the government, to enter one hundred and 
sixty acres, or one quarter section, of oo public lands, of the char- 
acter heen described, or of 
other lands subject to entry under the homestead laws of the United States; but 
such homestead settler shall be allowed six months after locating his homestead and 
filing his declaratory statement, within which to make his entry and commence his 
settlement and improvement. ; 

Section 2309 provides: 

That every soldier, sailor, marine, officer, or other person coming Githan the pro- 
visions of section two thousand three nuadved and four, may, as well by an agent as 
in person, enter upon such homestead by filing a declaratory statement, as in pre- 
emption cases; but such claimantin person shall within the time prescribed make his | 
actual entry, commence settlements and improvements on the same, and thereafter 
_ fulfill all the requirements of law. | 
As a matter of law, it is clear that a soldier who has filed a declara-_ 

tory statement is entitled to six months time after filing such declaratory 
statement to make his entry and commence his settlement and improve- 
ment. The term six months, as used in the statute, means calendar 


‘months. 
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When the computation of time is to be made from an act done, the 
rule is to exclude the day on which the act is done, and include the last : 
day in the specified period. — | 

In Sheets v. Selden’s Lessee (2 Wallace, 177-190), the supreme court 
of the United States very clearly and concisely states the rule respect- 
ing the computation of time as follows: 


The general current of the modern authorities on the interpretation of contracts, 
and also of statutes, where time is to be computed from a particular day or a partie- 
ular event, as when an act is to be performed within a specified period from or after 
a day named, is to exclude the day thus designated, and to include the last day of 
the specified period. ‘‘When the period allowed for doing an act,” says Mr. Chief 
Justice Bronson, ‘‘is to be reckoned from the making of a contract, or the happening 
of any other event, the day on which the event happened may be regarded as an 
entirety, or a point of time; and so be excluded from the computation.” 


Applying this doctrine to the case at bar, Carney was entitled to full 
six calendar months’ time after the 23d day of April, 1894—the date of 
- filing his soldier’s declaratory statement—in which to make his entry 
thereunder. Excluding the day on which Carney’s soldier’s declara- 
tory statement was filed, the six calendar months allowed him there- 
after in which to make his entry would expire with and including the 
24th day of October, 1894. His application to enter being offered on 
said date was.in time, and should have been allowed. 

Byers’s entry was made before Carney’s six, months to ae entry 
under his declaratory statement had expired, and for that reason 
Byers’s entry was made subject to Carney’s right, under the law and 
regulations, to make his entry. Instead of rejecting Carney’s applica- 
tion to enter under his soldier’s declaratory statement for conflict with 
Byers’s entry, Carney’s application being made within the time allowed 
should, aS a matter of right, have been allowed, and such allowance 
would ‘have operated to exclude Byers’s claim, and his entry should 
have been canceled. See General Circular, p. 23. 

- Your office decision appealed from is therefore reversed, Byers’s 
entry will be canceled, and Carney will be permitted to make entry of 


the tract under his application of October 24, 1894. 


———— 


RAILROAD GRANT—INDEMNITY SELECTION. 


NORTHERN Paciric R. R. Co. v. AYERS. 


An indemnity selection of unsurveyed land: should be canceled, not suspended to 
await survey. 

Prior to selection the lands within the indemnity limits of the Nor thern Pacific grant 
are open to settlement and entry. 


Seeretary Francis to the Commissioner of the General Land Office, Jan- . 
(I. H. L.) : uary 18, 1897. (J. L. McC.) 


I have considered the case of the Northern Pacific Railroad Com- 
pany v. Clara M. Ayers, involving her desert land entry for the Ei. 4 of 
Sec. 3, T. 8 N., R. 1. H., Bozeman land district, Montana. 
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The land described is within the indemnity fimiee: of said railroad, 


~ and was included in the withdrawal of February 21, 1872, upon general 


route. Upon the definite location of the line of said road, on July 6, 


~ 


1882, it was found to be within the indemnity limits, and was opdered 


_ withdrawn by your office letter of June 9, 1883. Said indemnity with- 


drawal, however, has been held to be without validity or effect, and 
consequently no bar to settlement and entry under the public land 
laws. 

On March 20, 1885, the onan selected lots 1, 2 a and 4, the SW. 4 
of the NH. 4, the S. 4 of the NW. 4, and the N. ‘. of the SW. 2, of said 
sec. 3; and on J aie 23, 1835, it selected the SEH. 4 of the NE. 4 of 
said section. oo | 

Inasmuch as Clara M. Ayers’ desert-land entry was made (August 5, 


| 1893), subsequently to the date of said selections by the company, the 


latter acquired the prior and paramount claim to such of the tracts as 
had been surveyed, to-wit, lots 1 and 2, and the SW. 4 of the NE. 4 of 
said Sec. 3; and your office, by decision of August 20, 1895, properly 
held the desert land entry for cancellation in so far as it embraced Said — 
tracts. 

The SEH. 4 of the NE. 4 of said Sec, 3 was, at the date of your said 
office abéinion. aneieered: your office therefore held that it was not. 
Subject to selection by the railroad company, and held its list for can- 
cellation in so far as it embraced said tract. 

The railroad company has appealed, alleging that your office was 1n 
error, (1) in holding that the SE. 4 of the NE. 4 was not subject, to 
selection by the railroad company, hecaice unsurveyed, It contends 
that— | 


Instead of cancelling the company’s "selection tor the SE, + of the NE. 2 of this 
section, the Commissioner should have suspended the same to await acceptance of 


_ the survey. 


In the case of the Northern Pacific Railroad Sangaay (15. T5583); 


the company selected lands of which it is said that “after an examina- 


tion of the plats,” it was ‘‘found practicable to protract the lines of | 
survey of the adjoining sections of which survey had theretofore been 


made so as to include the two southwest quarters, selected by the com- 


pany.” Your office rejected the selection. The company appealed, 


. contending that— 


the establishment of the three corners and the sur vey of fie exterior lines seuitetea 
the field survey; and making and filing of the plat of the same by the surveyor 
general sufficiently identified the land to admit of their selection. | 


_ But the Departinent affirmed said decision, saying: 


' No plat of survey of the tracts in question was approved or on file in the district — 


office or anywhere else at the date of the railroad selections; it follows that said 
eon tions were properly rejected. 

The selections were not suspended “to await the acceptance of the 
survey.” I do not think that it would be proper practice to pursue 
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such a course, and allowing lands to be “tied up” for an indefinite 
period by selections made prior to survey. If such “suspended” selec- 
tions were to be considered a bar to settlement or entry, they might 
better be allowed. If they were to be considered no bar ther eto, they 
might better be canceled. 

(2). Phe company contends further that, aceon as the SH. 4 of the 
NE. 4 was unsurveyed, “it was error not to have canceled the desert- 

land eatey of Clara M. Ayers for the same.” 

It having been decided that the ratlroad company has no valid claim 
to said SE. 4 of the NE. 4, the question as to what course the govern- 
ment may pursue with regard to Mrs. Ayers’ desert-land entry for the 
same is one solely between the government and her, with which the 
railroad company has no concern. . 

(3). The question as to whether land within the indemnity limits of 
said company is subject to settlement and entry prior to selection has 
_been decided in the affirmative by the Department in the case of. said 
company against Jennie L. Davis (19 L. D., 87), and many others. 

J concur in the couclusions reached by your office in the decision 
appealed from, and therefore affirm the same. | 


RATLROAD LANDS—SECTION 5, ACT OF MARCH D5 1887 y 
LINCOLN v. SOWERS. 


The right of purchase under section 5, act of March 3, 1887, is not defeated by a 

_. prior adverse application to enter under which no settlement right is asserted. 

Land subject to indemnity selection, and sold to a purchaser in good faith, as a part 
of the grant, may be purchased under said section, though no selection of the | 
land was made by the company. 


Seoretary Francis to the Commissioner of the General Land Office, Tan- | 
(eekly . uary 18, 1897. (i. M. RB.) 


This case involves the SW. 4 of the SE. 4 of Sec. 8, T. 84 N,, R. 23 
W., Des Moines land district, lowe 
- The record shows that vour office, on July 8, 1875, ordered a Geta 
‘in the case of Edward W. Templeman v. Cedar Rapids and Missouri 
River Railroad Company, the former having applied to make soldier’s 
additional homestead entry for the tract in controversy, together with — 
other land. Subsequéntly, on February 13, 1879, your office notified 
the local officers that it was not necessary to have the hearing ordered, | 
in view of the decision of the Department holding that a homestead 
entry of record, uncanceled, segregated the land and was sufficient to — 
defeat the ane in behalf of the Cedar Rapids and Missouri River 
Railroad Company, made on June 2, 1864 (13 Stat., 95), and the records 
of your office showing that one Becktels had eae homestead entry for 
the tre :t on February 6, 1863, which remained of record until canceled | 
on April 29,1872. Your office therefore held that this tract of land was. 
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excepted from the operation of the grant in behalf of said railroad com- — 
pany. Of this action the attorneys for the railroad company were 
notified by letter of October 14, 1893, and the local officers were 
instructed to notify Templeman. On March 8, 1894, the local officers 
reported that after repeated attempts they had failed to serve him. 

On June 26, 1894, the local officers transmitted the application of 
George B. Lincoln to make homestead entry of the land in controversy, 
and the alternative applications of James W. Sowers, either to enter or 
purchase under section 5 of the act of March 3, 1887. | 

From the application of George B. Lincoln it appears that it was filed 
on June 14, 1894, and was rejected by the local officers because of the 
pending application of Templeman; from which action Lincoln appealed, 
asserting that Templeman had no interest in and to this tract, as was 
_ shown by a letter from said Templeman to the attorney of Lincoln, 

dated Adel, Iowa, January 9, 1894, in which he said, “I have taken up 
all of my government lands that are due me.” It appears further that 
the attorney of Lincoln had sought for Templeman with the intention 
of purchasing his preference right, and that this was his reply to such 
_ attempt. 3 
- In reference to the application of James W. Sower s, it appears that 
this was filed on June 18, 1894,—four days later than that of Lincoln,— 
and being rejected, Sowers took appeal. Sowers made application to 
enter as an adjoining farm homestead, he being the owner of the 
remainder of the said SH. 4. It further appears in his affidavit, that 
he sets forth that he and his grantors “have been in open, actual and 
peaceable possession” of said land “from May 15, 1868, until the present 
time, claiming to be the owners thereof, and that my claim of title is 
derived as follows.” And it further appears that the Cedar Rapids and 
_ Missouri River Railroad Company, claiming this land under the said 
act of June 2, 1864, sold, on May 13, 1868, to one Francis R. Hughes; 
and then by regular conveyances of warranty deeds this tract came 
into possession of Sowers on February 14, 1880; and he asked that he 
be allowed to purchase. : 

Your office decision of August 1, 1895, passing upon the issues thus 
joined, rejected the apphcation of incon and allowed Sowers to pur- 
chase under the act of March 3, 1887; from which action Lincoln 
appealed. 

The section under consideration is as follows (24 Stat., 556, Sec. 5): 

That where any said company shall have sold to citizens of the United States, or 
to persons who have declared their intention to become such citizens, as a part of 
its grant, lands not conveyed to or for the use of such company, said Jands being the 
numbered sectious prescribed in the grant, aud being coterminous with the con- 
structed parts of said road, and where the lands so sold are for any reason excepted 
from the operation of the grant to said company, it shall be lawful for the bona fide 
purchaser thereof from said company, to make payment to the United States for said 


lands, at the ordinary government price for like lands, and thereupon, patents shall 
issue therefor to the said bona fide purchaser, his heirs or assigns: Provided, That 
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all lands shall be excepted from the provisions of this section, which, at the date 


of such sales, were in the bona fide occupation of adverse claimants under the pre- 


emption or homestead laws of the United States, and whose cJaims and occupations 
have not since been voluntarily abandoned, as to which excepted lands the said pre- 
emption and homestead claimants shall be permitted to perfect their proofs and 
entries, aud receive patents therefor: Provided further, That the said section shall 
- not apply to lands settled upon, subsequent to the first day of December, eighteen 
hundred and eighty-two, by persons claiming to enter the same under the settlement 
laws of the United States, as to which lands the parties claiming the same, as afore- 
said, shall be entitled to prove up, and enter, as in other like cases. 


In the case of Jenkins et al. v. Dreyfus Ue L. ee 272), aprconeiaine 
said section, it was said (syllabus): | | | 

The right of purchase under section 5, act of March 3, 1887, is not defeated by an 
adverse application to enter made after the passage of said act, nor by an application 
to enter pending at the passage of said act under which no settlement right is alleged. 
- And on the same line was decided the case of the Union Pacific Rail- 
road Company v. Norton (on review), 19 L. D:, 524; and also the case - 
of Sethman v. Clise, 17 L. D., 307. | 

It is further objected by the appellant, that this land being a part of 
an even numbered section, the above cited opinions have no bearing. 
_ While the even numbered sections within the primary limits were not 
specifically granted as lands in place, they were by the act of 1564 made 
subject to indemnity selection in satisfaction of a loss in place. See 
case of Cedar Rapids and Missouri River Railroad Company e¢ al. v. 
Herring (110 U, S., 27), wherein it was held that the purpose of the said 
act of 1864, among other things, was— _ | 

To adjust the amount of lands, to which the company would be entitled under this 


new order of things, and to enlarge the source from which selection might he made 
for the loss of that not fonnd in place. 


And the court further said— 


' This latter is accomplished by declaring that ad? the sections within the fifteen- 
mile limits shall be subject to such selection on the same terms on which only alter- 
nate sections could previously be selected. | 

Your office i in its decision erred in treating this land as land within 
the primary limits and that the entry of Becktels excepted it from the 
operation of the grant. Being lands whereof indemnity selection could 
be made, the right of selection would exist at any time when the record 
was, clear. 

In the case of Pierce et al. v. Musser- Sauntry Company (19 L. Yo 136) 
it was held (syllabus) : 

Lands lying within railroad indemnity limits, not required in aie final adjustment 
of the grant, nor selected on behalf of the same, but sold as a part of said gr ant to 
purchasers in good faith, are of the character subject to purchase under section 5, | 
act of March 3, 1887. . 

This would seem to be cael anon for holding that Sowers’ appli- 
cation to purchase should be allowed, though n no selection was made of 
this tract by the company. 
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In the opinion supra it was said, in speaking of the title of the rail- 
road company, “It is not necessary that it should be a legal or valid | 
one. It is sufficient if it be colorable.” | 

For the reason given your office decision is hereby affirmed. | 


CONTEST AFFIDAVIT—AT TORNEY—NOTARY PUBLIC. 
TALLEY v. GASS, . 


In those States or Territories whose laws do not forbid an attorney to administer an 
oath to a client, the necessary oath to a contest affidavit may be administered 
by an officer or notary who is also the attorney of the contestant; but in States 
where the local laws forbid such pracuee it will not be allowed by the Land 


Department. 
The case of Werden v. Schlecht, 20 L. D., 528, svaetulel itt section 13, instructions 
of December 15, 1885, 4 L. D., 297, niained: 


Secretary Francis to the Commissioner of the General Land Office, Tan-— 
(I. H. L.) oR as uary 18, 1897, (C. W. P.) 


George I. Talley has appealed from the decision of your office of. July 
27, 1895, dismissing his contest against the homestead entry, No. 933, 
of Addie B. Gass, of the SE. 4 of Sec. 15, T. 28, R, 11, Alva land ais 
trict, Oklahoma Territory. . 

The ground of said decision is that the affidavit of contest was made 
before the contestant’s attorney. : 

At the hearing the defendant moved to quash the. proceedings, on 
the ground that the affidavit of contest was not properly verified, it 
‘being sworn to before the contestant’s attorney. The register and 
receiver overruled this motion, and the case was heard upon the testi- 
mony offered. The local officers found for the defendant. The con- 
testant appealed. Your office held that it was error in the local officers 
not to dismiss the contest on said motion of the defendant, saying: 

The affidavit was made before the contestant’s attorney. The evidence was before 
you that such was the case at the time it was filed, as the affidavit and power of 
attorney were on one and the same sheet of paper, and it should not have been 
received by you. No notice should bave been issued thereon. The Department has 
ruled that the affidavit of a party taken before his attorney as notary public, will ° 
not be accepted by the Department, 


And you cite the case of Werden v. Schlecht, 20 L. D. , 528, aS authority | 
for your decision. 

Upon further consideration of the question pecsantan: the Depart- 
ment is led to the conclusion that the doctrine announced in the case of 
Werden v. Schlecht, cited by your a is not sound, and the same 
will not be followed. | 

In the case of William R. Sitieg: 3 L, D., 248, it was held, after a 
thorough discussion of the subject, that the Code of Dakota, fairly con- 
strued, did not forbid an attorney to administer the necessary oath to 
a contest affidavit, and that the contest affidavit, which was executed 
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before the contestant’s attorney, was not invalid. This decision was 
followed in the case of Hopkins v. Daniels, 4 L. D., 126. 

The laws of Oklahoma on the subject of affidavits and depositions ar : 
_ the same as those of Dakota, cited in the case of William R. Sutley, 
supra, and such laws not forbidding it the contest affidavit as made in. 
this case will be accepted. 

The rule in such cases hereafter will be that in those States or Terri- 
tories whose laws do not forbid an attorney to administer an oath to a 
client, the necessary oath to a contest affidavit may be administered by 
an officer or notary who is also the attorney for the contestant; but in 
States where the local laws forbid such practice it will not be allowed. 
Section 13 of the circular of instructions issued December 15, 1885 (4 L. 
 D., 297-9), is to that extent modified; and the case of Werden v, 

7 Schlecht, so far as in conflict with these views, is overruled. — | 
' Your office having dismissed the contest without considering the case 
on its merits, the record is returned for such consideration, and in view 
of the delay caused by the proceedings already had you are requested to © 
act upon the case as early as practicable, 


——— 


Foote v. MCMILLAN, 


_ Motion for review of departmental decision of March 7, 1896, 92 L. D., 
280, denied by Secretary Francis, January 18, 1897. 


————— 


COAL LAND—FINAL PROOF—LIFE OF FILING. 
SKOYEN v. HARRIS. 


A coal land claimant who appears, on the last day of the life of} his filing, at the locul 
office and within the business hours designated by official regulations, and is 
prevented from submitting his final proof: and making payment at such time by 
the receiver’s office being closed contrary to said regulations, should not be 

regarded as in default, where such proof and payment are tendered on the next 
business day. 


Secretary Francis to the Commissioner of the General Land Office, Jan- 
(I. H. EL.) uary 18, 1897. (K. B., Jr.) 


This is a contest under the coal land law—sections 2347 to 2352, 
inclusive, of the Revised Statutes. 
The record shows that John Harris filed his coal declaratory state: 
ment No. 992, March 23, 1893, for the SE. 4 of Sec. 16, T. 21 N., R.7 E., 
— Seattle, Washington. nee sisetict, dlicaing that he came into posses- 
sion thereof on the twentieth of the same month, and had located and 
opened a valuable mine of coal and expended $100 in labor and improve- 
ments thereon; that on March 30, 1894, Peter O. Skoyen filed his coal 
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_ declaratory statement No, 1028, for the same land, alleging. possession. 
on and since March 21, 1894, and that he had located and opened a 
valuable mine of coal and expended $20.00 in labor and improvements 
thereon; that on May 21, 1894, Harris applied to purchase the land, 
and offered proof and tendered payment therefor; that on July 7, 1894, 
after notice of Harris’ application, proof and tender, Skoyen filed a pro- 
test against the same, on the ground that Harris’ declaratory statement 


had fully expired by limitation of law before he tendered proof and payment for 
said land, more than fourteen months having intervened between the date of his 
alleged possession and the date of his said proof; 


that a hearing was duly had in January following; that on April 2, 
1895, the local office decided that although the evidence showed ‘that 
Harris has expended about $2,000 in money and work upon this land 
and has acted in apparently good faith,” yet by his failure to apply to 
enter and tender proof and payment therefor within one year and sixty 
days from the commencement of his possession and improvements he 
forfeited his right thereto ‘as against an adverse claimant,”. and 
rejected his application to purchase, and, in effect, recommended the 
cancellation of his coal filing; that on appeal by Hors your office, on 
July 2, 1895, decided that Skoyen had failed to show that he had 
opened and improved a coal mine on the land, or that he was acting in 
good faith, that he did not therefore have a valid adverse claim to the 
land when Harris applied to purchase, that Harris, having otherwise 
complied with the law, might enter the land after one year and sixty 
days from the commencement of possession and improvements, in the 
absence of any valid adverse claim, that Skoyen’s filing should be can- 
celed and Harris’ final proof received, and he be allowed, upon pay- 
ment, to make entry of the land; and that a motion by Skoyen for 
rehearing was denied by your office October 7, 1895. 

_ An appeal by Skoyen brings the case before the eee error 
being assigned as follows: | 

I. Error to decide that the proof of montesiee: good faith is amps and entirely 
satisfactory. 

II. Error to decide that contestant has failed to show that he was mies in good 
faith. 

III. Error to decide that contestee’s possession must be ssbavded as having com- 
menced upon March 20, 1893, instead of about the middle of February, 1893, the time 
he states in his testimony that he came into possession. 

IV, Error to decide that Harris made tender of payment on May 21, 1894, or at any 
other time; it appearing that tender was not made by ae and that he had no money 
of his own or in his possession for such purpose. 

' Y, Error to decide that on said 21st day of May, 1894, when such tender is alleged 
to have been made, there was “no valid adverse claim” to the land applied for 
by him. 

VI. Error to decide that said _ application of Harris to purchase said land vo be 
allowed.. 

VII. Error to decide that the coal declaratory statement No. 1028 of protestant be 
canceled. 
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_ VIIT. Error to decide that it is immaterial what contestant has done in the way 
of improvements upon said land since the day when contestee (Harris) tendered 
proof and payment therefor. | 

IX, Error to refuse said petition for re- hearing. 

X. Error to decide that said petition for re-hearing alleged no sufficient grounds 
for a re-hearing. 

XI. Error not to deeide— : 

First: That said final proof and payment by Harris were not made in time. 

Second: That the possession of said Harris was commenced in February, 1893, and 
that proof and payment should have been tendered in April, 1894. | 

Third. That the declaratory statement No. 1028 of contestant is a valid adverse 
claim to said land and that said contestee had no right thereto as against said . 
adverse claim. 

Fourth: That the work done by the said Skoyen as a basis for said coal declara- 
tory statement filing was sufficient and that he was entitled to his full time of one 
_ year and sixty days after taking possession of said land in which to open and develop 
the coal deposits thereon and to show his good faith in the premises, and that the 
amount of his improvements was not a material question in the hearing upon the 
right of Harris to enter said land, it being true that his application to enter was 
-made too late. : 

Fifth: That said Skoyen has since and within the life of said filing made such 

improvements, and that his good faith is thus demonstrated. 
_ Sixth: The application of Harris to enter said land should be denied and his coal 
declaratory statement No. 992 canceled, and that said land be awarded to Peter O. 
Skoyen under his coal declaratory statement No. 1028 and the final BRO and pay- 
ment tendered thereon. 


| Upon the question of Harris’ good faith the evidence abundantly 
sustains the conclusions of your office and the local office. His pos- 
session and improvements have been continuous during all the period © 
in controversy. He has opened and improved a valuable mine of coal, 
and expended $2,000 in money and improvements to that end on ae 
land. At the hearing his good faith, except as alleged in the protest 
and hereinbefore indicated, was pocale admitted by the protestant. 
Upon the contention of the appeal that Harris’ “possession” com- 
menced “about the middle of February, 1893,” instead of March 20, 
- 1893, It is sufficient to say that although the evidence shows that Har- 
ris pominenbed prospecting for coal on the. land and did some work 
thereon and discovered coal during February, 1893, it does not show 
that he had possession of the land or went upon it to take possession 
asa claimant under the coal land law ao as alleged in his filing, on 
March 20, 1893. — 

Under the coal land law, as contained in the sections of the Revised 
Statutes above indicated, a claimant seeking a preference right to 
purchase, and coming lawfully into possession of public coal land, is 
entitled, upon continued compliance therewith in good faith, to hold 
and possess the same as against any other party claiming under the. 
same law, for the period of one year and sixty days “after the date of 
actual possession and commencement of improvements on the land” 
(sections 2349 and 2350, Revised Statutes). ‘This period, in the case of 
Harris’ filing, within which he might make entry of the land, expired 
on Saturday, May 19, 1894. 
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Harris testifies that by reason of an attack of rheumatism during 
three days preceding the 19th, he was delayed in reaching the local 


office, and did not, therefore, arrive there until about three o’clock 


P. M. of the 19th with his proof, and money to pay for the land, when 
he found the office closed. it appears from the register’s statement 
that only the receiver's office was closed, that office closing regularly 
at one o’clock P. M. on Saturday to enable the receiver to make depos- 
its of public money. The record, as already stated, shows that tender 
of proof and payment was made on Monday, March 21, following. 

There is no evidence to controvert the truth of Harris’ testimony as 
to his previous sickness, and his presence at the land office on Saturday, 
May 19, 1894, with his proof and money to pay for the land. The reg- 
ister’s statement corroborates Harris as to the receiver’s office being 
then closed. Under the law as expressed in official regulation govern- 
ing his attendance, the receiver should have been there at the time 
Harris arrived, and thence on until four o’clock P.M. (General Cir- 
cular, p. 120.) The law gave Harris until that hour within which to 
comply with its requirements.. Standing ready to comply within the 
time allowed, and being prevented from so doing only by the previous — 
closing, contrary to law, of the receiver’s office, his right should not 
thereby suffer any prejudice or impairment. Harris’ tender of proof 
and payment should be regarded in contemplation of law as duly made 
at the hour he aeee and therefore within the specific statutory life 

of his clan, 
«Tt is unnecessary in this view of the case to pass upon any other 
question sought to be raised by the appeal. 

The contest of Skoyen is dismissed, and your office decision of J aay 
2, 1895, as herein modified, affirmed. 

Harris will be allowed to duly complete his entry, Subject, however, 
to any valid adverse claim of the State of Washin gton ander its grant 
of schoo! lands. 

SETTLEMENT RIGHT—SUCCESSFUL CONTESTANT—RELINQUISHMENT. 
GOURLEY v, COUNTRYMAN. 


While as between two parties claiming the same tract, the settlement right of one 
‘may not defeat the superior right of the other as successful contestant, yet if 
such contestant thereafter enters the land, and relinquishes the entry, such 
settlement right, if maintained, will defeat the subsequent entry of a third, 


‘party. 
Secretary Francis to the Commissioner of the General Land Office, i an- 
(ILH.L) | | wary 18, 1897. - -  (G. WLP.) 


This case involves the N. 4 of the NE. 4 of Sec. 28, T. 11 N., &. 3 W., 
Oklahoma land district, Oklahoma. 

The record shows that on May 11, 1889, A. G. Pini wae home. 
stead entry of the above descuibed lanes that on October 17, 1889, 
William Gourley contested said entry, on the eran that fhe. ae 

10671—voL 244 | 
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man had executed, for a valuable consideration, a eelinaascnuicnt of 
his entry, and had asserted afterwards no claim to the land; that on 
September 30, 1890, Thomas W. Pence contested the entry of Blanvelt, 
charging abandonment and the relinquishment of his entry, and that 
the contest of Gourley was instituted when the relinquishment was in - 
- his possession, and was speculative and intended to prevent others 
from securing any rights upon the land, until he could sell the relin- 
quishment, or hold the land until such time as suited him to make 
entry thereof; that on December 21, 1891, Gourley tiled the relinguish- 
ment of Blauvelt and made homestead entry of the said land, together 
with the 8. 4 of the said NH. 3. A hearing was had; the contest of 
Pence was dismissed. On appeal, your office sustained the action of 
the local officers. But upon a further appeal, the Department reversed 
your office decision. A motion for review of this decision was denied 
on December 24, 1894. See Pence v. Gourley, 18 L. D., 358; id. on 
review, 19 L. D., 588. Your office, on January 17, 1895, canceled 
— Gourley’s entire entry. On February 14, 1895, Pence ade homestead 
entry for the N. 4 of the NE. 4 of said section 28, and relinquished the — 
same on July 26, 1895, and on the same day George W. Countryman 
was allowed to make homestead entry of the said N. 4 of the NE. 4 
On October 15, 1895, Gourley filed an affidavit of contest against 
Countryman’s entry, alleging settlement dating from November, 1889, 
and that he was a resident of the land at the date of Pence’s relin-_ 
quishment and Countryman’s entry. On February 10, 1896, Gourley 
filed an application for reinstatement of his homestead entry, alleging, 
in addition to the allegations tn his contest affidavit, that Countryman 
knew of his settlement and residence when he made entry, and that 
said entry was made with the intent to defraud the peo of his 
improvements. 

Your office, by decision of May 14, 1896, held that it was error to | 
-eancel couney: s entire entry, and feinstated his entry as to the S. 4 of 
the NE. 4, improperly canceled, but denied his application for rein- 
statement as to the N, 4 of said quarter section. 

On June 6, 1896, Gourley filed a motion for review of your office 
decision, and with Raid motion he filed an amendment of his application 
for reinstatement, in which it is repr esented by him, under oath, that 
when he pur chased the relinquishment of Blauvelt’s entry, he did so in 
good faith, with no intent of defrauding any one; that he was first 
awarded the land by the register and receiver, and the Commissioner 
of the General Land Office, and that he felt that he had been greatly 
wronged and injured by the depar tmental decision reversing the action 
of your office and the local officers and holding that his contest against 
Blauvelt’s entry was not in good faith; that the entry made by Pence » 
was with the intent and design of speculation, and that he never 
intended to submit final proof in support of said entry, and that he 


is informed and believes he (can) establish by proof that there was ® conspiracy 
between said Pence and said Countryman to hold said land by said entry so made by 
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each of them as aforesaid, for speculative purposes and for the purpose of availing 
themselves of the benefit of the amount of money, which said affiant has put into 
said tract involved; that each of said parties has known all the time of the claim of 
said affiant by virtue of having observed him in open,-notorious, visible and adverse 
possession of said tract, exclusively occupying and cultivating the same. 


Upon this motion for review, your office on J og 28, 1896, held as 
follows: 


Gourley’s contention that he was unjustly dealt with by the Department can not > 
be considered by this office. The action of this office in such Gases is subject to 
review by the Department, and this office is bound by the final judgment of. the 
Department. Nor do I see any reason why office decision of May 14, 1896, should be 
disturbed on Gourley’s charge (that he) was a settler on the land. The Department 
held that Gourley had shown bad faith in his dealing with the government and 
declared that Gourley had acquired no right by his settlement and residence, 

It is true that Pence who secured the cancellation of Gourley’s entry has relin- 
quished his entry, but it is also true, as held in office decision of May 14, 1896, that 
before Gonrley asked for a reinstatement of his entry, Countryman’s tte acq uired 
by virtue of his entry had attached. 

Tt does not appear to me that the charge in reference to Pence’s bad faith, or fraud- 
ulent design in prosecuting his contest against Gourley’s entry is a material one. 
Pence’s entry is not now the subject of attack, Whatever right was accorded him 
by virtue of his contest, has been waived and relinquished to the government. 

The fact that Countryman made entry for the land with the knowledge that Gour- 
ley had improvements on it, and had asserted ownership thereto, does not invalidate 
hisentry. Gourley’s entry had been canceled as the result of a contest that had been 
prosecuted to a final judgment before the Department, and in that judgment it was 
held by the Department that Gourley acquired no right to the land by reason of his 
improvements and ‘‘continuous residence.” The land, after Pence’s entry was can- 
celed by relinquishment, became a part of the public domain, subject to appropria-. 
tion by entry, and it was not unlawful for Countryman to enter the same even 
though he knew of the improvements made by Gourley and his residence on the 
land; | 


and denied the métion for review. 

Gourley appeals to the Department. 

While I concur in that part of your office decision which Sore that 
the decisions of the Department of April 5, 1894, and December 24, 
1894, are final, as to all matters that preceded the entry of Pence by 
virtue of his preference right, as contestant, and think that Gourley’s 
application for reinstatement of his entry was properly denied, I can 
not agree with you that Gourley could acquire no rights by virtue of 
settlement and continuous residence upon the land, after the cancella- 
tion of Pence’s entry. 

In the case of Pence ». Goariey the Department did not sonia that. 
Gourley could not acquire a right to the laud as against a third party 
by his settlement and residence upon the land, but simply as against 
the contestant Pence. When Pence relinquished his entry, the land 
was restored to the public domain, and if Gourley was then residing on 
the land, his settlement right would attach co instanti upon the filing 
of Pence’s relinquishment, and could not be. defeated by Country- 
man’s entry. (Rickers v. Fisher, 19 L. D., 421.) I therefore think a 
hearing should be had on Gourley affidavit of contest, as amended by 
his affidavit filed June 6, 1896, and direct that a hearing be had for the 
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- purpose of determining the rights of the parties, which will be confined 
to the question of Gourley’s residence upon the land at the time of 
Pence’s relinquishment and his allegation that there was a conspiracy 
between Pence and Countryman to hold the land by the entries nade 
by each of them, respectively, for speculative purposes and for the 
purpose of availing themselves of the benefit of his improvements upon 
the land, both parties knowing him to be in possession of the land, 
actively occupying and cultivating it. | 

Your office decisions of May 14, 1896, and July 28, nee) are modified 
accordingly. 


ORDER OF CANCELLATION RESIDENCE. 
UNITED STATES v. MONTOYA ET AL. 


The cancellation of an entry without notice to the entryman is void for want of juris- 
diction, 


A homestead entry will not be defeated by the fact that the entryman, through mis- 


take, builds his house outside the lines of his land, where in good faith he resides 
in the house so located. 


| Secr etary Franeis to the Commissioner of the ek al Land Offiee, Jan- 
(I. H. 1.) | wary 80,1897, (E. B.,: Jr.) 


This is an appeal by Juan de los Reyes Martinez from your office 
decision of November 9, 1895, in the case of the United States v. Deci- 
- derio Montoya and others by which the final homestead entry, No. 685, 
made by Montoya September 18, 1892, for the W. 4 of the NE. 4 
and the E, 4 of the NW. 4 of section 20, T. 24 N., R. 32 E., now in 
the Clayton, formerly in the Santa Fe, New Mexico, land district, 
was reinstated and the pre-emption declaratory statement No. 84, 
filed May 28, 1890, by said preven for the same tract, was held for 
cancellation. 7 

It appears that said final entry was canceled by your office February 
3, 1886, without notice to the entryman, or his transferees, on the 
ground that, as reported by a special agent, “Montoya never lived on 
the land embraced in his entry,” and ‘‘the county records show that 
Montoya conveyed the land to 8S. W. Dorsey October 31, 1882, who con- 
veyed the same to the Palo Blanco Cattle Co, March 7, 1884;” that at 
the instance of said Dorsey, and after a report September 3, 1892, by 
. another special agent, showing due residence, improvements and com- 
pliance otherwise with the homestead law — Montoya, and recom- 
mending the reinstatement of the entry, your office, on September 29th 


. following, ordered a hearing “in order to determine the rights of the 


parties to the land involved;” that the hearing was duly held, at which 
the government, Martinez ad the transferees were duly represented, 
Martinez having filed, on the second day of the hearing, an affidavit 

charging failure to reside on the land on the part of Montoya; and 
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that “from the testimony presented” the local office found briefly, 
‘that the land embraced in said homestead entry has not.been resided 
upon by Deciderio Montoya as required by law,” and recommended 
that bis entry “should be canceled.” 

‘The appeal is largely made up of assignments of error relative to the 
consideration by your office of ‘the report of the special agent” and 
to the status given Martinez in the case. It is unnecessary to consider 
them at any length. Martinez appears to have been accorded all the 
rights of a contestant at the hearing, among which were those of cross- 
examining witnesses and objecting to testimony, and ‘the report of the 
special agent” (which evidently has reference to the second such report 
mentioned above) was only preliminary to the hearing, and is only 
referred to in that connection in said decision. The remaining assign- 
ments of error are as follows: 

Fifti, In failing to hold that the decision of the local officers was binding. 

Sixth. In failing to hold that the cancellation of the homestead entry in October, ; 
1885, and all the accompanying proceedings were, at least, prima facie, valid, and 
must stand as the valid act of a government official until the illegality of the 
proceedings be shown. | a 

Seventh. In reiustating the homestead entry. 

Kighth. In holding for cancellation the D.S. filing, and 

Ninth. Because of other errors both of law and fact appearing upon the face of 
the record. 7 

The cancellation of this entry withont notice to the entryman was 
void for want of jurisdiction (Drew v. Comisky, 22 L. D., 174, and Cas- — 
tello ». Bonnie, 23 L. D., 162): so that the cancellation was a nullity, 
and in law the entry was intact as though the order of cancellation had © 
not been made when Martinez’s declaratory statement was filed. Such 
filing therefore, equitable title having vested in Montoya, gave Martinez 
no right whatever to the land. 

The testimony taken at the hearing shows that, of the five oe 
immediately preceding his final entry, Montoya had resided upon the 
land in a log honse thereon until about 1881, when he moved. into a 
stone house just built. by him about two hundred yards south of the 
log house, and which (stone house), as was afterwards ascertained, 
had been located, apparently by reason of mistake as to the south 
boundary line of the tract above described, upon the NW. 4 of the 
SE. 4 of the said section. In this house he lived until after he made 
his final entry for the said tract. It does not appear that he was aware, 
at any time prior to final entry, that the stone house was not actually 
on his own land. It is well settled that residence in good faith in a 
house built by an entryman by mistake outside the lines of his land 
Will not defeat his entry (Talkington’s Heirs »v. - Hempiling, 2 L. D., 46; . 
and Smith v. Brearly, 9 L. D., 175), : 

The Department would doubtless be justified, in view of the evi- 
dence and all the circumstances of this case, in holding that this entry 
is corfirmed by the seventh section of the act of March 3, 1891 (26. 
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Stats., 1095), on the ground that there was ho claim adverse thereto 
prior to final entry, and that after such entry and prior to March 1, 
1888, it had been sold to a bona fide purchaser for a valuable aonniden 
ation. No question has been raised at any time by appellant as to the | 
bona fides of the alleged sales. In view, however, of the facts that the 
evidence established the good faith of the entryman as to residence 
and shows compliance otherwise with the homestead law, and that no 
record evidence of these sales appears among the papers in the case, 
only parol evidence appearing on that point, the Department does not 
deem it necessary to pass upon the question of confirmation of the 
entry under said section. 

Your said decision is affirmed. Montoya’s entry will be reinstated, 
and passed to patent. Martinez’s filing will be canceled. 


——" 


SCHOOL LAND—INDEMNITY SELECTION—SURVEY. 
STATE OF CALIFORNIA v. WRIGHT. 


The date of the survey of a township is not fixed by the date of the work in the field, 
but by the approval of the plat. | 

An alleged loss in an unsurveyed township will not authorize a school indemnity 
selection, 


Secretary Francis to tie Commissioner of the Osun Land Office, Jan- 
cae) _ uary, 80, 1897. | (O. J. W.) | 


On July 8, 1895, M. J. Wright, as locating agent for the State of 
California, macle application for, and selected, the E. 4 of the NH. 4 of 
Sec, 20, T.118., 8.9 E, , Mount Diablo meridian, as indemnity for deficit 
in school land, viz: the NW. 4 of the NW. tof Sec: 36,7. 9 N., BR. 22 W., 
forty acres; ie SW.4+4 of the NW. 4 of Sec: 36, LT. 9 N. , i. 22 W., 38. 8 
acres, and S00; 36, 'T. 1 N., R.16 E., ce 22 acres—eighty acres. 

On December a1, 1899, by letter (6K), your office held said selection 
for cancellation as invalid, because the plat of township 9 north, range - 
22 west, S. B. M., on file in your office, showed that the only portion of 
the township sur ered was section 24. ; 

On March 24. 1896, by letter (““K”), your office acknowledged receipt 
of evidence showag service of notice of letter “kK” of December 21, 
1895, upon the surveyor general of California, and his failure to aapeal 
from. the decision holding selection for calcellation; whereupon the 
cancellation was ordered. The local officers were directed to note the 
cancellation on the records of their office and to advise the surveyor 
_ general. They were also directed to give uotice to W. W. Wright of 
this action, and to advise him that his application to have a portion of 
section 20 ,towuship 11 south, range 9 east, M. D. M., reserved and held ~ 
for him, for the purpose of a reservoir and dam which he wished to con- 
struct, would be made the subject of a separate letter. | 
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On June 12, 1896, by letter “G” of that date, referring to office let- 
ters “K” of December 21, 1895, and March 24, 1896, in which school 
indemnity selection R. & R. No. 216 (State No. 2934) was canceled, your 
office instructed the local officers, as follows: 


I now advise you that the action abo ve set out is revoked because it was founded 
upon a misapprehension of facts and consequently waserroneous. The said applica- 
tion is therefore reinstated. You will note such reinstatement upon the records of 
your office, referring to this letter, and notify the State surveyor general of Califor- 
nia accordingly. And give notice of this action also to W. W. Wright, who filed in 
your office a protest against the said selection on November 2, 1895. The misappre- 
hension above mentioned was caused or at least contributed to by the U.S. surveyor 
general for California, who furnished Mr. Wright with a certificate to the effect that 
the only surveyed land iu the township was section 24, while, as a matterof fact, the 
whole towuship was surveyed, and a portion of school section 36 therein returned 
as mineral iu character. 

After the cancellation of the saleedon and before its reinstatement, 
the surveyor general of the State of California made application for 
its reinstatement, and on April 21, 1896, your office, in passing upon 
the same, said in reference to the cancellation formerly ordered: ‘As 
I can see no reason for doubting the propriety of this action, I must 
decline to revoke it, and to reinstate the selection upon the records ” 
Afterwards, in the letter of June 12, 1896, your office, of its own motion, 
as for the correction of a mistake in fact, reinstated the piates canceled 
‘application. 

Ov November 2, 1895, W. W. Wright filed application to ee the 
iE. 4 of the NE. + of Sec. 20 reserved for his use for reservoir and right 
of. way, under ay act of March 3, 1891 (26 Stat., 1095), and appended 
to said application is the peace of W.S. Green, U.S, surveyor gen- 
eral for California, in which it is stated that the plat of township 9 north, | 
range 22 west, S. B. M., on file in his office, approved by Theo. Wagner, 
U. 8S. surveyor Soacu December 12, 1879, shows the only portion of 
said towuship sinveved to be section 24, aad that a copy of said plat 
was duly filed in the United States land office at Los Angeles, yonuary 
19, 1880. | 

On November 16, 1896, your office forwarded a map aud papers filed 
in the Stockton, California: land office, by W. W. Wright, in which 
you recommend that the map be considered iu connection with this 
case, and be approved subject to all valid subsisting rights, with or 
without exception, as to the HE. 4 of the NE. 4 of Sec. 20, so as ae lar- 
monize with the disposition to made of sd land. 

W. W. Wright has appealed from your office decision of June 12, 
1896, reinstating the said school indemnity selection, which was can- 
celed March 24, 1896. 

The errors eoeained are: 

1. In failing to adhere to and sustain the decision of December 21, 
1895, which held that there was no valid basis for said indemuity selec- 
tion at the date when it was filed, and held the same for cancellation. 
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2. Due notice of said decision of December 21, 1895, having been 
given to the proper officer of the State of California, and no appeal 
having been taken from said decision, the same became final, and said 
indemnity selection was duly sanceled by office letter KY March 24, 
1896, and it should not be disturbed. 

Oo. “After said final action of March 24,1896, had been taken, an appli- 
cation to reinstate the selection was made by the surveyor general for 
the State of California, which, on pail 21, 1896, was refused, and 
should have been final. | | 
. 4 Error in under taking to remstate said selection upon the ex-parte 
application of the attorney here for the State of California, improperly 
aoe, and filed without any notice thereof to applicant Wright. 

5. “rror not to deny action on such, application until due notice was 
given to Wright. 

6. It was error, after having, on June 1, 1896, recognized Wright as 
an applicant for reservoir rights on the land, to reinstate the selection 
without considering his intervening rights. 

7. In not holding that said alleged basis, T. 9 N., R. 22 W., was not 
surveyed until the official township plat and field notes thereof had 
been duly approved by the United oe surveyor general on January 
8, 1896. | 

The last proposition announced, if found to be true, would control 
the case, and render unn evessary the consideration of the minor grounds. 
of error. | 

Your office allowed the State’s selection in the first nseauee on an 
apparent state of facts , which entitled it to such selection. Afterwar ds, 
your office canceled the selection, on the ground that the facts were not 
as alleged, and that no proper Basis for the selection existed; subse- 


quently, your office reached the conclusion that a mistake was ee in.) 


the facts, which demanded the reinstatement of said canceled selection, 
and (hereupoll ordered its reinstatement. 

In office letter “K” of December 21, 1895, it is. stated that the plat 
of township 9 north, range 22 west, S. B. M., on filein your office, shows 
the only portion of the township surveyed to be section 24. This was 
the reason for holding the application for cancellation. In your office 
letter “G” of June 12, 1896, it is stated: ‘‘I now advise you that the 
action above set out is revoked, because it was founded upon a misap- 
prehension of facts, and consequently was erroneous.” The application 
was for this reason reinstated. 4-3 

The township map referred to has been examined. The surveys 
included in it run through a series of several years, the actual surveys in 
the field closing January 2, 1894, thus antedating the application of the 
State to make the selection in question. The plat, however, was not 
approved by the surveyor general of the United States for California 


and filed in office until January 8, 1896, which is after the filing of 


Wright's application to have the ee reserved for reservoir purposes, 
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, this application having been filed November 2, 1895. The fact to which 
~ your office refers, as having been misapprehended, is not purely a ques- 
tion of fact, but one of mixed law and fact. 
The acted survey of the township in question had been made at ihe 
time the State. filed application to make indemnity selection, but the 
survey had not been approved and the map filed, so the question 
remains: Was the township surveyed at the time the State’s applica- 
tion was filed. The basis of the selection is the mineral character of a 
part of section 36 of said township. In the case of Pereira v. Jacks 
(15 L. D., 273), it is held, that if land is shown to be mineral in character 
by return of the surveyor-general at completion. of the survey, it is 
excepted from the school grant to California. In the case of Niven v. 
State of California (6 L. D., 439), it is held that the grant to the State 
takes effect as of the date of the survey. | | 

In the cases cited it is clearly indicated that the date of a survey is 
fixed not by the date of the work in the field, but by the approval 
and filing of the map. In the case of Southern Pacific Railroad Com- 
pany v. Burlingame (5 L. D., 415), it is held that the date of a survey is 
determined by the date of its approval. This ruling is not only well — 
founded, but has been very uniformly followed by the Department, 
which is in accord with the ruling of the courts. 

The supreme court of aes in the case of Michael PAMDeY: v 
James N. Berger (50 Cal., 249), say 
The statutes of this State do not contemplate a sale of the sisteenth and thirty- 
sixth sections until the title to the same has vested in the State, and the title to said 
sections does not vest in the State until the oat of the survey is approved me the 
United States surveyor general. 


In the case of Medley v. Robertson et me (55 Cal., 396), the court hold: 


The title to a particular sixtcenth or thirty-sixth section does not vest in the State 
before the plat of the survey of the township has been approved by the United 
States surveyor general; and an application to purchase such land made before the 
approval of the survey is unauthorized and void. | 

The application of the State, as was first held by your office, showed 
no proper basis for the selection applied for, for the reason that the 
township Jn which the alleged deficit existed was unsurveyed, and such 
application was unauthorized and void, and the selection under it was 
properly canceled. It would seem to follow that its zemistatement was 
erroneous. | 

Your office decision of June 12, 1896, is accordingly soyersed, and 
selection R. & R. No. 216, State No. 2934, is canceled; the map filed by — 
W.W. Wright is in sae ante with oan recnliden dation approved. 


08 - DECISIONS RELATING TO THE PUBLIC LANDS. 


CONFIRMATION—SOLDIERY’? ADDITIONAL HOMESTEAD. 
DAVID WALTERS, 


The confirmation of a soldier’s additional homestead entry under section 7, act of 
- March 3, 1891, is not defeated by the failure of the register to issue the formal 
final certificate, where it appears from the record that the soldier complied 
with all the requirements of the law and regulations thereunder. 
The departmental decision herein of August 3, 1892, 15 L. D., 186, revoked. 


Secretary Francis to the Commissioner of the General Land Office, Jan- 
(I, H. L.) | wary 30, 1897. . — (W.A. B.) 


The iepactnent is in receipt of your ofies letter of September 24, 
1896, asking for instructions relative to the soldier’s additional heures 
stead entry of David Walters, made July 1, 1875, for the N. 4 of the 
NH, 4 of Sec. 29, T. 28 N., BR. 6 E., Susanville, California, land district: 

It appears that your office suspended said entry, for reasons not 
necessary to set out here, and called for additional affidavits; that the 
Sierra Lumber Company, claiming to be the transferee of Walters, 
applied to have said entry confirmed under the act of March 3, 1891, or 
to purchase the land under section 2 of the act of June 15, 1880; that 
your office denied this application, and held the entry for cancellation, 
the reason assigned for the ruling that said entry had not become con- 
firmed under the act of March 3, 1891, being that uo final certificate 
had issued on said entry; that on appeal to the Department your office - 
decision was affirmed, in so far as it refused to hold said entry con- 
firmed, but the company was awarded the right to purchase the land 
under the act of June 15, 1880 (see 15 L. D., 136). 

The company having failed to perfect the entry as authorized by said 
departmental decision, instructions are now asked as to what action 
shall be taken in regard to said entry, in view of the recent decision of 
the Department in the case of the Sierra Lumber Company (22 L. D., 
690), wherein it was held that a soldier’s additional homestead Sui, 
similar to this, aud upon which, as stated by your office, no “ final cer- 
tificate” had issued, was confirmed under the seventh section of the act 
of March 3, 1891. | 

The original holding of the Depar tment in this case, that Walters’s 
said additional entry was not confirmed under the act of March 3, 1891, 
was based upon the ruling in the case of the United States ¢. Bast (13 
iL. D., 529). The Bush case, however, involved a cash entry made under 
the act of May 23, 1880 (21 Stat., 143), for Osage Indian lands. This 
act provided that actual settlers on the Osage Indian trust and dimin- 
ished reserve lands in Kansas might, within a certain fixed time, make | 
proof of their claims, and pay one-fourth of the purchase price, the 
balance of the purchase price to be paid in three equal annual install-— 
- meuts thereafter. It was held in the case cited that an entry of Osage 
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land is not confirmed under the proviso to section 7 of the Gt of March 
3, 1891, until two years have elapsed from date of final payment, as” 
ce final certificate” is not issued until all the Daynenis have been made. 

Afterwards, in the case of William BR. Sisemore (18 L. D., 441), the 
Bush case was overruled, and it was held. that when a claimant for 
Osage land under the act of May 28, 1880, submits proof of his qualifi- 
cations to enter, shows due compliance with law, and makes his first 
payment for the land, his right thereto is a vested interest, subject to 
the lien of the government for the unpaid purchase money; and the 
receipt then issued to him is a “final receipt” that entitles a subsequent 
purchaser of the land to the benefit of the confirmatory provisions of 
section 7, act of March 3, 1891, / otherwise within the terms of said 
section. , 

Clearly, these rulings in regard to rer for Osage lands have no 
direct bearing upon the question of confirmation of soldiers’ additional 
homestead entries. There are no aniual payments, no final proof, to 
be made on the latter. All that is required of the soldier is that at the 
time he makes his application for an additional entry, he shall file, in 
‘addition to the regular homestead affidavits, special affidavits showing 
his identity as the soldier he represents himself to be, his military serv- 
ice, the description of his original entry, his compliance with law in 
regard to said original entry, and lus unimpaired right to make add1- 
tional entry. He then pays the fees and commissions prescribed by 
law, and the receiver’s receipt and the register’s certificate are issued. 
“Final certificate” should also be issued at the same. time (General 
Circular of 1895, page 29). | 7 

The difference between an Osage entry and a soldier’s additional 
entry is thus very apparent, and the question as to what is sufficient to 
bring the latter within the confirmatory provisious of the act of March 
3, 1891, is entirely distinct from the question involved in the oo and 
Bismoic Gases, 

The seventh section of the act of March 3, 1891, provides that: 

_ All entries made under the pre-emption, homestead, desert land, or timber culture 
Jaws, in which final proof and payment may have been made and certificates issued, 
and to which there is no adverse claim originating prior to final entry, and which 
have been sold or incumbered prior to the first day of March, eighteen hundred and 
eighty, and after final entry to bona fide purchasers, or incumbrancers, for a valu- 
able consideration, shall, unless upon an investigation of a government agent, fraud 
on the partof the purchaser has been found, be confirmed and patented. 

As said above, no final proof is required on a soldier's additional : 
homestead entry, and the soldier is supposed to do, at the time of making 
entry, all that the law requires of him in the matter of filing the pr oper 
affidavits and paying the prescribed fees and commissions. 

When the record shows, as it does in the present case and the sigs 
Lumber Company case, that the soldier has complied with all the 
requirements, will the failure of the register to issue formal final certifi- 
cate defeat confirmation under the act of March 3, 1891? It was held. 
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in the Sierra Lumber Company case that it would not, and this eatiae 
seems to bein accordance with law and equity. | 
It is a well established rule of the Department that rights of parties 
are not impaired through the negligence of the local officers. 
As the present case (which has not yet been closed) is identical in all 
essential particulars with the Sierra Lumber Company case, and as the 


_. former holding of the Department that Walters’s said additional entry 


was not confirmed under the act of March 3, 1891, was erroneously 
based upon the ruling in the Bush case, the former action of the Depart- 
ment herein is revoked and set aside, and the entry will be passed to 
patent. 

- It is not intended by this rulin g to change the procedure nanetetor 

followed i in regard to soldiers’ additional homestead entries. In other 
words, you will still require the receiver to issue “final receipt,” and 
the register to issue “final certificate,” in accordance with the circular 
instructions. This ruling merely protec the entryman against the 
consequences of neglect on the part of the local officers. 


HOMESTEAD-—PRE- -EMPTION— ALIENAGE. 


BUTLER v. DAVIS. 


A pre-emption filing, or application to make homestead entry, made by an alien prior 

to declaration of intention to become a citizen, confers no right either under-the 

pre-emption or homestead law, and a settler occupying such status is without 
protection as against an intervening adverse claim of record. 


Secretary Francis. to the Commissioner of the General Land Office, Jan- 
(i. H. L.) wary 30, 1897. “ (A. B.) 


On June 17, 1886, James J. Butler filed a pre-emption declaratory 
statement of his intention to purchase the W. 4 of the SW. 4, Sec. 28,. 
and the 8. $ of the SE. 4, Sec. 29, T. 4. N., R. 24 W., S. B. M., Los Angeles, 
California. On December 11, 1891, Butler applied to make homestead .- 
entry of the same land; his application was rejected because he failed 
to show that he was a citizen, or had declared his intention to become 
such. On February 12, 1892, Butler declared his intention to become a 

citizen, but did not make new application to enter the land, nor offer to 
make ror on his pre-emption filing. 

On February 9, 1894, Silas R. Davis made homestead entry for the 


~~ land. 


On Pabriary. 17, 1894, Butler’s naturalization being completed, he 
applied to make homestead entry of the land, and his application was 
rejected, because covered by Davis’s entry. 

On March 4, 1894, Butler filed a contest against Davis’s entry, alleg- 
ing that Davis had full knowledge of Butler’s residence and 1 improve- 
ments when he made his bes : 
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After a hearing the local office recommended that the entry of Davis 
be canceled. 

On appeal, your office, on August 21, 1895, held that the declaration 
of intention made by Butler to become a citizen 
could not relate back to the filing of his pre-emption declaratory statement, and thus 
beneit him; and his settlement and declaratory statement could not become opera- 
tive from its date, because the pre-emption law had been repealed prior thereto. 
While it is true that defendant knew of the residence, improvement and claim of 
plaintiff at the time he made his entry, yet the plaintiff’s failure to properly assert 
his claim in time is in no manner duce to any act of the defendant. 

Your office then decreed that the contest of Butler be dismissed and- 
the entry held intact. | 

From this Butler has appealed to the Department. 

No argument accompanies the appeal, and the appellant does not 
show specifically wherein your holding was contrary to law. 

The case has, however, been carefully considered. While the loss of 
his home is a misfortune to the appellant, this Department is without 
authority under the law to protect him in the face of the intervening © 
adverse claim of record, which claim was initiated in accordance with © 
law. The homestead entry of Davis was made at a time when the land 
was. subject to entry. 

Butler was not a citizen and had not declared his intention to pecan 
a citizen at the time of making his pre-emption filing in 1886, or when 
he first applied to make homestead entry in 1891. 

Said filing and application were therefore without any force or valid-. 
ity whatever and he could acquire no right thereunder. Before he 
applied as a qualified claimant to make homestead entry of the tract it 
had been entered by Davis, whose entry is protected by the law, pro- 
vided he complies with its requirements in the matter of settlement, 
residence and cultivation, == 
Your office decision must be and it is therefore affirmed. 


SECOND CONTEST«#=0KLAHOMA LANDS. 


OCLARK v. RENFRO EF AL. 


In a contest between applicants for land: in Oklahoma, involving priority of settle- 
ment, the question of “soonerism” is necessarily raised as to each party thereto, 
whether formally charged or not, aud where, in such a contest, evidence is sub- 
mitted on said question, and a decision rendered thereon, 4 second contest should 
not be allowed on that question. 


Secretary Francis to the Commissioner of the General Land Office, Jan- 
(I. HL.) - | Uary 30, 1897. | ~~ (J, L. MeO.) 


On May 25, 1889, William T, Renfro made homestead entry for lots 
—6«66, 8, 9, and 10, of See. 31, T. 12 N,, OR. 2 W., Oklahoma Olty land dis- 
trict, O, ibs 


62 _ _ DECISIONS RELATING TO THE PUBLIC LANDS. 


On June 14, 1889, Daniel Page, Jr., initiated contest. Beis, Renfro’s 
entry, alleging prior settlement. 

The local officers found that Renfro was the prior settler. Your 
office, on January 23, 1892, sustained the local officers, and eae 
the contest. 

Teu days later—to wit, on February 2, 1892—Will H. Clark filed an 
application to contest Renfro’s entry. No action was taken thereon 
except to note the date of filing. 

On April 3, 1893, Clark filed an amended affidavit, in which he 
- charged upon information and belief, that Page’s claim and contest 
were fraudulent, illegal and void, for the reason that he went into the 
territory during the prohibited period. His charges were corroborated 
merely upon information and belief. This amended complaint was not 
acted upon by the local office. | 

Page in due time appealed from your office decision of January 23, 
1892; and on December 5, 1894, the Department reversed said decision, 
held that Page had a prior adverse claim, and directed that Renfro’s 
entry should he canceled upon the completion of entry by Page. 

_ Renfro filed a motion for review of said departmental decision; but 
said motion was denied, and the decision of December 5, 1894, re-affirmed 
on September 12, 1895 (314 L. and R., 314). | 

On April 10, 1896, Clark renewed his charges against Page, in a 
- “supplemental and amended affidavit of contest,” in which he alleged 
that Page’s homestead entry was illegal, for the reason that at the time 
it was allowed he (Clark) had a contest pending, which charged that 
Page had occupied a portion of the land described in the President’s 
proclamation of March 23, 1889, during the pr ohibited period; therefore 
Clark asked a hearing. 7 

Your office on August 19, 1896, denied a hearing, holding: 

Inasmuch as Renfro’s entry has been canceled, Clark’s application to contest the 
same is hereby dismissed. 


The matter of Page’s entering upon the territory during the prohibited period has 
been adjudicated ; therefore Clark’s application to contest Page’s entry is dismissed. 


‘The above language has reference to the fact that, on the trial of the 
case of Page v. Renfro, Page, on cross-examination by counsel for Ren. 
_ fro, acknowledged that he passed through the territory in the night, 
on a railroad train, two or three days (or nights) before the land was 
opened to settlement, 

Clark has appealed from said decision on the following sronnde 


First. The Honorable Commissioner erred in holding and finding that the question 
of defendant Page’s qualifications was res judicata, for the reason that the qualifica- 
tions of Page as charged in this affidavit of contest were never adjudicated except 
upon the statements of the said Page, no disqualification ever having been charged 
against him or evidence introduced against him in the trial of the case of Page v. 
| Renfro, the sole issue in that case being prior settlement. 

_° Second. The Honorable Commissioner erred in holding and finding that the 
decision of the government or any officer thereof upon an ex parte showing is an 
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adjudication binding upon claimants not parties to that suit, unless the charge of 
disqualification was formerly made by way of contest, and evidence introduced 
thereunder. “ 


The departmental decision of September 12, 1895 (on review), 
explained how the question of Page’s premature entry into the Terri- 
tory arose: 


A motion (for review) has been filed on behalf of Renfro, the only ground of 
error in which that was not considered in the previous decision is the first, namely: 
“in not considering the testimony of the contestant, Daniel Page, Jr. (see page 37 
of the record, question 2), in that contestant admits that he crossed the corner of 
Oklahoma Territory in travelling from Purcell to the Pottawatomie country, April 
18, 1889.” 

A further examination: has bea made of the testimony upon this point, and it is 
found, as alleged, that Page admits that, on April 18, 1889, he crossed from the 
Chickasaw country at Purcell, passing through Oklahoma Territory to the Potta- - 
watomie country. The distance across the Oklahoma Territory at this point to the 
Pottawatoniie country is about five miles, After reaching the Pottawatomie country 
he appears to have followed the Pottawatomie line, travelling north until about 
opposite the land in question, being a distance of about thirty-five miles. It was 
_ from this point in the Pottawatomie country that he mate his run to the land in 


evenn: 
* 8 * 


I am of the opinion that the fact of his having eeeachd the Territory from Purcell 
to the Pottawatomie country after which he traveled about thirty-five miles north | 
within the Pottawatomie country to the point from which he made his run on April 
22, did not disqualify him. He certainly gained no advantage by reason of know]l- 
edge of the country acquired in crossing from Purcell to the Pottawatomie country ; 
and while he may be within the strict letter of the law, having entered the country 
after the President’s proclamation and prior to the day set for the opening, yet under 
the peculiar circumstances, I do not think he transgressed the spirit of the law, and 
should not be held to be disqualified thereby. | 


Jt will be seen that the question of Page’s disqualification upon the 
allegation of premature entry has been adjudicated; but the applicant — 
herein contends that such adjudication is not “binding upon claimants 
not parties to that suit, unless the charge of ‘disqualification was 
Formally made by way of contest.” | 

The case (between Page and Renfro) arose upon Page’s allegation of 
priority of settlement. Before either of them could be permitted to 
make entry, he must take the following oath (see General Circular, 
page 239): | 
L , of , applying to enter a homestead, do solemnly swear that 
I did not enter upon and occupy any portion of the lands described and declared 
open to entry in the President’s proclamation dated March 23, 1889, prior to 12 

o’clock, noon, of March 22, 1889. | 

When the hearing was ordered to determine whether Page or Renfro 

was the prior settler, the question as to whether either of them could 
take that oath (without which he could not be a legal settler) was 
necessarily involved—whether “formally” raised or not. It was raised; 
testimony bearing upon that point was taken; and the question has 
been adjudicated by the Department. The case at bar, in my opinion, 
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comes within the rule that an issue once tried and determined will not 

be made the issue of a second contest (Curtin e¢ al. v. Morton, 22 L: D., 

91). And this rule is applicable to contestants, claiming a prior right 

to lands, as was held in the case of McEvers v. Johnson, 23 L, D. , 472. 
The decision os your office denying a hearing is affirmed. | 


—— 


Surrt er AL. %, TAYLOR. 


- Motion for review of depar tmental decision of November 12, 1896, 
23 L. D., 440, denied by Secretary Francis, J anuary 30, 1897. 





RAILROAD LANDS--REIMBURSEMENT—ACT OF MARCH 8, 1887. 
JOSEPH PRETZEL. 


The right to reimbursement under the act of March 83, 1887, cannot be recognized if 
the title conveyed by aS government is paramount to the claim of the railroad 
company. : 


Secretary Francis to ane Commissioner of the General Land Office, Jan- 
(I. H. Lb.) | uary 80, 1897. 3s (P. J. CG.) 


This is an application for reimbursement under. the act of March 3, 
1887, 24 Stat., 550 (5 L. D., 627), made by Joseph Pretzel. The gov- 
eranielit cased its patent i him, August 20, 1881, for the E. 4 of the 
NW. 4, Sec. 27, Tp. 3 N., R.1 E., 6th P.M., Beatrice, Nebraska. 

He alleges that the tract was embraced in the grant to the State of 
Kansas for the use of the St. Joseph and Denver City Railroad Com- 
pany, by act of July 23, 1866 (14 Stat., 210); that the Kansas and 
| Nebraska Railway Company of Kansas, the transferee of the grant, by 
its trustees, on November 15, 1881, conveyed the tract to one W. Prin- 
gle Mitchell; that, in order to remove the.cloud from his title, he did, 
on June 7, 1883, pay to Mitchell, “who claimed prior and paramount 
title to said land” by virtue of his deed aforesaid, the sum of eighty 
dollars, and received a quitclaim deed from Mitchell for the land; 
“that he has not been sued and subjected to any judgment, but that — 
he paid the sum demanded of him,” and believes he ought to be reim- 
bursed under said act of March 3, 1887, 

It appears that your oilice, by letter of May 16, 1895, addressed to 
an attorney in Nebraska, in relation to “the seine of Pine Rothe- 
mier and Joseph Pretzel for reimbursement,’ ” stated, 


that the title held by said parties from the railroad company is paramount to the 
title given by the government, as the land had passed to the railroad company prior 


'. to the date of the patents issued to Rothemier and Pretzel. 


Your office required some-additional evidence to show no transfer or 
incumbrance of their title under government patents. This additional 
evidence was also required by letter of July 25, to the Nebraska attor- 
7 nel also of ei aus ae 1895, to local attorneys. 
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By letter of December 19, 1895, in passin g upon the Pretzel claim, it. 
~ was said: 


I have to inform you that upon a re-investigation of the evidence and facts in the 
_ ease, I fail to find that there has ever been a similar case presented and acted upon 
by this office, in which a deer ee of court was rendered on account of priority of the 


railroad grant. 

The records of this office show that ou March 7, 1870, Gerhard Busch made home- . 
stead entry No. 3914, for the E. 4 of NW. 4 and NW. 4 of NW. 3, Sec: 27, Tp. 3 N., 
R.1E., canceled for spandoament April 5, 1872. 

. The rights of the St. Joe and Denver City Railroad connens did ie attach ‘anti 
March 28, 1870, and as this land was segregated by virtue of prior homestead entry 
No. 3914, it was excepted from the grant to said railroad company. 

On April 22, 1872, Joseph Pretzel made homestead entry No, 6509 for the E. 4 of 
NW. 4, See. 27, Tp. 3 N., R.1 E., and at that date the railroad company had not. 
selected said tract, and hence the title derived from the United States, based upon 
homestead entry No. 6509, is a valid one. 

' The claimant does not show that the government patent has been set aside by a 
decree of court on account of priority of the railroad grant, nor am Iaware of a case 
similar to this, in which the court held that the railroad had the paramount title. 


The claim was therefore denied, and the patent and quitclaim deed to 
the government made by Pretzel were returned to him. 

A motion for review of this decision was filed by applicant, and as a 
ground therefor it was contended that the letters of your office of May 
16, July 25, and August 22, 1895, were a final adjudication of the right © 
of Pretzel to reimbursement; that by reason of these decisions this 
question was res adjudicata. This motion was denied on the ground 
that the prior instructions given were upon the hypothesis that the 
railroad title was paramount, when, as a matter of fact, it was shown 
not to be by the records of your office, and the whole matter still being 
within the jurisdiction of your office, if had the authority to revoke 
the former decision and render judgment in accordance with the record. 
(Littlepage ». Johnson, 19 L. D., 312.) ae 

The applicant prosecutes this appeal, assigning error in your office | 

decisions in holding that his claim does not come within the provisions 
of the act of March 3, 1887; that the railroad company’s title was not 
paramount to that of appellant, and in overruling the motion ‘for 
- review. 
- It was not error in your office to decide this matter according to the 
record facts a8 subsequently disclosed in your office. Even if the 
former letters could be dignified into a decision, the later discovery of - 
the actual condition of the subject-matter of the controversy, while 
your office still retained jurisdiction, would. not prevent it from decid- 
ing it according to the facts, | 

The fact that the land was excepted from the orant by reason of a 
prior homestead entry is sufficient in itself to defeat the claim for reim- 
bursement. By reason thereof the title conveyed by the conser | 
is paramount to the elaim of the railroad. company. 

This finding renders it unnecessary to discuss any other feature sug- 
gested by the record. 

10671—voL 24——8 ° 
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FEES—DESERT LAND- STATE SELECTIONS. 
T. J. FOSTER ET AL. 


On the location of desert lands by a State under the fourth section of the act of 
August 18, 1894, the register and receiver are each entitled to a fee from the . 
nave of one dollar for each final location of one hundred and sixty acres. 


Neotel Francis to the Commissioner of the General Land Office, Jan- 
(I. H. L.) ‘ uary 30, 1897. _ (J. DL.) 


This case involves a question of law affecting administration: 

Have the registers and receivers, in the location of lands by a State 
under the fourth section of the act of August 18, 1894 (28 Statutes, 
372-422), the right to demand a fee of one dollar for each officer for 
each final location of one hundred and sixty acres, to be paid by the 
State making such location, in accordance with the first clause and the 
seventh subdivision of section 2238 of the Revised Statutes of the 
United States? 

The case arose in this way. On August 28, 1896, the register and 
receiver at Buffalo land district, Wyoming, telegraphed your office as 
follows: 


7 Are we to accept State sarecHons aden: act of August 18, 1894, without fees, 


On the next day, ae 29, your office replied by telegraph as 
follows: 


- Accept lists under section four act of August 18, 1894, without fees, ee to 
office letter of March 21, 1896. Copy will be sent. 


And on the same day your office by letter “EF” confirmed the tele- 
eram, and transmitted “a copy.of so much of said letter to the Hon. 
Secretary in relation to Idaho list 1, under the same act, as decides this 
~ question of fees.” Said letter to the Secretary was dated March 21, 
1896, , 

On August 31, 1896, your office by letter ““M” instructed the receiver 
of public moneys at Buffalo, Wyoming, to return to the State of Wyo- 
ming all moneys paid as fees on selections of desert lands under the | 
4th section of the act of August 18, 1894 (28 Statutes, 872-422) as fees 
are not properly chargeable on a selections.” 

On September 20, 1896, the register, T. J. Foster, and the receiver, 
F, B. Proctor, in a none letter respectfully requested your office to 
review and reconsider the decisions aforesaid affecting their fees and 
gr eatly reducing their official compensation. 

On-October 5, 1896, your office by letter “M” denied the application 
for review, but said: | 

If you are under the impression that foes are properly chargeable « on selections 


under the act of August 18, 1894, the proper course for you to pursue is to appeal 
. from the decision of me office. 
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Whereupon the register and receiver jointly appealed to this Depart- 
ment. 

By reference to the Secretary’s letter, dated Apel 21, 1896, in reply 

to the Commissioner’s letter dated March 21, 1896, it will appear that 
the Secretary did not consider or decide the auestion raised in respect 
. to the fees in controversy. That question is now distinetly presented 
for adjudication, unembarrassed by any previously expressed opinion 
by this Department. 

The opinion and ruling contained in your office letter oR ” dated 
February 20, 1895, and addressed to the register and receiver at Chey- 
enne, Wyoming, is clearly right. The opinion expressed in your office — 
letter “I,” dated March 21, 1896, and addressed to the Secretary, is 
erroneous. — | — | | 

Section 2288 of the Revised Statutes provides that: 


Registers and receivers, in addition to their salaries, shall be allowed each the fol- 
- lowing fees and commissions, namely: 


Seventh. In the location of lands by States and corporations under grants from 
Congress for railroads and other purposes (except for agricultural colleges), a fee of 
one dollar for each final location of one hundred and sixty acres; to be paid by the 
State or corporation making such location, . 

By the fourth section of the act of August 18, 1894, eT agreed — 
upon certain terms and conditions pr escribed, to bind ‘the United 

States to donate, grant and patent to the State free of cost for survey 
or price, such desert lands not exceeding one million acres in each 
State,” as the state might within ten years after the passage of the 
act, cause to be irrigated, reclaimed, occupied and cultivated (to the 

extent of not less than twenty acres in each one hundred and sixty acre 
tract) by actual settlers. There is nothing in this act tending to repeal, 
modify or in any way atfect the law contained in section 2238 aforesaid. | 
The express limitations—free of cost for survey, and free of price—by 
necessary implication exclude any other exemption from the usual costs, 
fees, charges and expenses atienane the administration of the Land 
Department in such matters. 

Your office decisions appealed from are hereby seveised: Your office 
will direct registers and receivers, on the location of desert lands by a 
State under the fourth section of the act of August 18, 1894, to require 
the State to pay for each officer a fee of one dollar for aaer final loca- 
tion of one hundred and sixty acres, a8 prescribed by section 2238 of 
the Revised Statutes. Your office will also notify any State or States 
having applications under said fourth section pending and undeter- — 
mined. in which said fees have not been paid, that action upon their 
applications will be suspended, until after they shall have paid to the 
local officers the fees due i in accordance with the aforesaid section 2238, 
| af this decision. 
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SWAMP LAND-SURVEY~CHARACTER OF LAND. 
STATE OF CALIFORNIA ET AL. v. UNITED STATES BT AL. 


Where it is apparent from the record that in the survey of a township, a large body 
of land adjacent to a navigable lake has been omitted from actual survey, 
through the establishment of 4 meander line between alleged swamp and dry 
lands, instead of at the true shore line of the lake, a ‘survey of the lands so 
omitted shonld be made. 

The claim of a State under the grant of swamp lands must fail if it does not appear 

_ that the lands were of the character granted at the date of the grant. | 


‘Secretary Francis to the Commissioner of the General Land Office Jan: 
(I. H. L.) | weary 30, 1897, a (J. L.) 


This case involves the lands described in the following petition, situ- 
ated in San Fr ancisco land district, California. _ 

By a petition dated May 29, 1890, John A, Fairchild, Annie Fair- : 
child, Jerome P. Churchill, F. E. Wadsworth, Mary Wadsworth, RS 
Ackerman, Elisha De Witt, Helen Martin and William Tnaee. 
describing themselves as “applicants for the government title to the 
swamp and overflowed lands hereinafter described,” requested the gov- 
-ernor of the State of California to apply to the United States surveyor 
general for the State of California, for an immediate survey of the fol- 
lowing described swamp and overflowed. lands, to-wit: 

- Fractional portions of sections twenty-two (22), twenty-seven (27), twenty-six 
(26), twenty-five (25), thirty-five (35), and thirty-six —) , all in township forty-eight 
(48) north of range one (1) east, M. D. M. 

Fractional portions of sections seven (7), eight (8), nine (9), sixteen (16), seventeen 


(17), eighteen (18), nineteen (19), twenty (20), and thirty (30), all in township forty 
seven (47) north of range two (2) east, M. D. M. 


In support of this petition and as part thereof, they filed the affi- 
davits. of Jerome Churchill, John A. Fairchild, John Q. Hendricks, 
and David Ream, respectively. 
David Ream made oath: 


That all of the unsurveyed land in townships 48 north of range 1 east M. D. M., 
and 47 north of range 2 east, M. D. M:, which lies west of .a meandering ridge or 
elevated strip of land extending from a point near the center of the eastern boundary 
of section sixteen (16) in township forty-seven (47) north of range two east, M. D. M., 
northerly to the northern boundary line of said Siskiyou county, which is also the — 
northern boundary line of the State of California, (and which said ridge or strip of 
- elevated land forms the natural western boundary of the shore of Little Klamath: 

lake—a portion thereof), was in the said year of 1874, and ever since it has been, 
swamp and overflowed land. 3 


John Q. Hendricks in bis affidavit, qualified the foregoing statement 
of David Ream, by inserting after the word “all,” the words, “or nearly 
all;” and by substituting the year 1872 instead of “1874.” 

Jerome Churchill in his affidavit made oath that: 


All the unsurveyed portion of said last mentioned townships lying west of a cer- 
tain ridge, or elevated strip of land, which forms the western boundary of Little 
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Klamath lake proper, (and which said ridge or strip of elevated land extends from 
a point near the center of the eastern boundary line of section sixteen (16) in town- 
ship forty seven (47) north of range two (2) east, M. D. M., in a gencral northerly, 
direction, with various indentations, until the said ridgereaches the northern bound- 
ary line of said Siskiyou county), was, on the occasion of affiant’s first visit in 
1865, and ever since it has been, swamp and overflowed land. | 

John A. Fairchild in his affidavit, modified Churchill’s statement 

aforesaid by inserting the year 1858 instead of “1865,” 

In pursuance of said request, the governor of California, on Besuae: 
ber 3, 1890, in accordance with section 4 of the act of Tuly 23, 1866, 
entitled An act to quiet land titles in California,” (14 Statutes, 218— 
U.S. Rev. Stat., See, 2488), filed with the United States surveyor gen- 
eral an application to have segregation surveys made of the above 
described lands, representing and describing what land of the said 
lands, was swamp and overflowed under the grant, according to the 
best evidence that can now be obtained. The governor forwarded _ 
said. application the petition and affidavits aforesaid, and a copy of 
plat of survey of said iand as made by the county surveyor of Siskiyou 
county, California. Counsel were employed by the State authorities to - 
represent the State and the swamp land claimants; upon condition that 
the State “shall not be held responsible for any costs or expenses in 
the matter.” | | 

On Mareh 2, 1891, the U: S. surveyor general transmitted to your 
office for in Senate. all the papers in the case, including all papers, 
plats and field notes that had accumulated in his office in es a 
of correspondence with the State surveyor general, 

On May 29, 1891 (by letter yy”), your office, “ without passing upon 
the merits of the application,” denied it, because there were “no funds 
applicable for such character of surveys.” Subsequently the swamp 
land claimants deposited money to pay the expenses of the survey 
requested by the governor. Andon September 11, 1891, eighteen per- 
sons claiming to be homestead settlers upon the lands involved, to-wit: 
Will B. McGill, Henry N. Beal, M. Brownell, James Hayes, Joseph 
Knight, J. Thackery (or Thackara), J. Doyle, A. Defreits (or Defratas), 
J. Randall, F. Kenney, C. McManners, B. F. Oatman, 8. Andrews, J. 
Browning, I. Oatman, T. Smith, Augustus Mansfield, Jack White 
and D. W. Inman, intervened, by filing a petition in which they deny 
the claim of the State of California and the swamp land claimants, that 
the lands involved are or were swamp and overflowed lands made unfit 
thereby for cultivation. On the contrary, they alleged-that said lands 
were and are good agricultural lands, susceptible of cultivation by the: 
ordinary meaus of farm tillage; and that crops of wheat, oats, barley, 
- corn, grasses and garden vegetables, now grow upon said lands by the 
application of the ordinary processes of agriculture. . In their petition 
they described severally the tracts of land ocennied by the settlers 
respectively, and upon which—they alleged—they reside with their . 
families, forming a prosperous agricultural community, with dwelling 
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houses, barns and fences, public roads, a United States post office 
(Brownell), and a public district school house attended by fifteen pupils. 
‘They pay taxes, and are in all respects under the Bovommoent of the 
regular State and county officers. 
_ Thereupon the homestead settlers prayed that the lands be officially : 
surveyed, with a view to determining the respective rights of the State 
of California and the swamp land claimants on the one hand, and of the 
United States and the homestead ‘settlers on the other; in order that 
they may be able to make their entries according to law. | 

All parties to this controversy in their statements or pleadings agreed, 
(1) that the lands involved have never been officially surveyed; (2) that 
said lands lie outside of Little Klamath lake; (3) that the true bound- 
ary of the lake is the ridge or elevated strip of land hereinbefore 
described; and (4) that said lands should now be officially surveyed. 
They differed only as to the character of the lands; which can be deter- 
mined as to each smallest subdivision, only after an official survey. 
- On January 7, 1892 (by letter “E”), your office rejected the applica- 
tion of the governor of California “to have segregation surveys made 
of the above described land;” but instructed the surveyor general to. 
call a hearing as provided in the fifth subdivision (or paragraph) of sec- 
tion 2488 of the Revised Statutes of the United States, “to determine 
the character of the lands in question at the date.of the swainp-land 
grant, namely, September 25, 1850.” 
_. The hearing began on June 14, 1892, and. was closed on August 20, 

1892, 7 

On September 16, 1892, the surveyor general iGudened his decision as 
to the lands situated in township 48 range 1 east, as follows: 


In view of this undisputed evidence, corroborated by @ personal inspection of the 
land, I am of the opinion and so decide that the land in question was swamp and 
overflowed at the date of the passage of the swamp lent act of September 28, 1850, 

and as snch should inure to the State. 


On May 6, 1893, the surveyor general rendered his finding as to the 
lands situated in township 47 north, range 2 east, as follows: 


In conclusion it is my opinion that the lands under consideration embraced both 
swamp and overflowed land and pnblicland (meaning dry. and arable lands), at the 
date of the passage of the swamp land act of September 28, 1850; but as the official 
subdivisional surveys have not been extended over this land, it is impossible to give 
either public, or swamp land an official designation, Such being the case, a decision 
must be postponed until the necessary survey shall have been made. — 

It is my judgment that the official plat on file in this office, of township 47 north, | 
range 2 east, M.D.M., is erroneous; that there is a body of land in said township 
which did and does exist, where a fake is alleged to exist; that the same is not a 
tract of land notoriously and obviously swamp and svartlowed: 

' That a portion of said land is public Jand fit for, andnow settled upon and improved 
as, agricultural land; that portions of the said tract are swamp and overflowed; that 
before the chursoter of these lands can be fully determined by legal subdivisions 
necessary to final adjudication, the public surveys must be extended over the same; 

and until such is done a decision’as to the character of each forty acre tract must be | 
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postponed, and for that purpose I recommend an immediate survey of all surveyable | 
land in said township lying outside of the meander line shown on the official plat. 


On March 20, 1894, your office decided that the lands described in 
the governor’s application for a survey, were not swamp and overflowed 
lands made unfit thereby for cultivation, within the intent and mean-. 
ing of the swamp land grant of September 28, 1850, and thereupon | 
disallowed the claim of the State thereto and rejected the governor’s 
application for a survey. Your office further found and decided: 


That ‘for many years (prior to 1874 and doubtless in 1850), the waters of Little 
Klamath lake covered all of the lands which were subsequently found to be situate 
outside of the meander line established by McKay in his survey of 1874 and 1879,” and 
‘‘that lands covered by an apparently permanent body of water at the date of the 
swamp laud grant are not of the character contemplated by said grant.” . . . ‘It 
_ therefore follows that as the lands which were embraced in the so-called ‘impassible 

tule swamp’” in T.47N., R.2 E.,M.D.M., at the date of the official survey in 1874 and 
1879, were in 1850 no doubt fully aud completely covered by the waters of the Little 
Klamath lake, no testimony to the contrary having been submitted, and as the lands 
are now admitted to be in the main adapted to agriculture, it is apparent that the 
State of California has no claim thereto under the swamp land act of September 28, 
1850. The application of the governor of the State of California on September 3, 
1890, for a segregation survey of said lands was rejected for reasons set forth in office 
letter ‘‘E ” of January 7, 1892. The claim of the State to said lands, on the assump- 
tion that the same were swampy and overflowed on September 28, 1850, is hereby 
disallowed. : 


Your office then proceeded to state, that 


an examination of the official records shows that all of the lands in the several lots _ 

in sections 18, 19 and 30, abutting on the official meander lines of Little Klamath 

lake, have been disposed of; also, with the exception of two lots, all of the similar 

lots in sections 17 and 20, With the exception of lot 1.in section 34 and lots 1 and 6 

in section 35, the title to all of the remainiug lands adjacent to and closing on the 
meander lines, is still vested in the United States. 


And after referring to the case of ‘Lake Malheur” reported in 16 
L. D., 256, and others, your office decided as follows: : 


lt therefore seems clear that the requisite exterior, meander and snbdivisional 

lines in T.47N , R.2E., M. D.N., should be extended, where the title to the lands 
up to the Shore line remains in the government, aud you are accordingly hereby- 
authorized to award a contract to a competent and reliable deputy surveyor for the 
extension of said lines. This authorization, however, must not be applied to any 
portion of the uncovered or recession lands in said township where the titles to the 
lots adjoining the original meander lines of Little Klamath lake in sections 17, 
18, 19, 20, 30, 34 and 35, as hereinbefore detailed, have been disposed of; it being 
held in those cases that the riparian rights of said adjoining proprietors must be 
recognized, 


In respect to “the alleged swamp and overflowed lands in the frac- 
‘tional portions of sections 22, 25, 26, 27, 35 and 36, in township 48 
north, range 1 east, M. D. M., as claimed by the State of California 
under the swamp land grant of September 28, aes your office found 
the facts as follows: 


1. In the absence of evidence to the contrary, and in view of the admitted condi- 
tion of the lands in 1887, as shown by the returns of the county surveyor, it appears 
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fair to presnme that at the date of the swamp grant in 1850 the lands in question 
were covered with water, and were in no sense swamp land as contemplated by the. | 
statute. It is held by the Department that land covered by an apparently perma- 
nent body of water at the date of the swamp grant is not of the character contem-. 
plated by said grant. 

2. The official records do is Sie that ne title to any of the lands in T. 48 N., 
R. 1k, (except to the swamp lands in sections 21, 22, 27, 28, 33, 84 along Hot creek. 
and in section 36, all of which are designated as swamp on the official plat), ibs | 
passed from the government. 


And thereupon your office decided as follows: 


For reasons herein set forth, the application of the State of California that the 
lands in the designated fractional sections in T.48 N., R. 1 E., M.D. M., be declared 
as swamp and overflowed land within the intent anid meaning a ins swamp land 
grant of September 28, 1850, is hereby rejected. 

The application for. the survey of these lands was rejected for reasons stated in 
office letter ‘‘K” of January 7, 1892; I know of no reason why the said action should 
be reversed, and the same is reaffirmed. - - 

Subsequently your office overruled a motion for a review of said | 
decision; and thereupon the momesuead settlers aforesaid appealed to- 
this Department. 

The State of California and the swamp land claimants have not 
appealed; and to that extent at least they seem to have acquiesced in 
the decision of your office, and to abandon all claim of the lands in 
question under the acts of September 28, 1850, and July 23, 1866 (14 
Statutes, 219). This conclusion is placed beyond all doubt by the fact, 
that the swamp land claimants have employed specia! counsel to resist 
and oppose the homestead settlers’ appeal. On page 2 of the brief 
filed by said counsel it is ‘said: | | 


_ The present brief is filed on behalf of John A Fairchild and others, who are own- 
ers of tracts adjoining a portion of the land in controversy, and who Reb an aftirm- . 
ance of the Commissioner’s decision establishing their title as riparian owners. 


The plaintiffs manifestly expect, under color of. riparian rights as 
recognized and enforced by your office decision, to accomplish the 
same practical results that they had hoped to attain by their petition 
as swamp land claimants. 

‘Following the method adopted by the surveyor general and also by 
your office, this Department will consider the two townships separately. 


Township 47 N., R. 2 E., M.D. M. 


This Department concurs in your office finding. that on September 
28, 1850, the lands embraced in T. 47 N., RB. 2 B., M.D. M., were not 
swamp and overflowed lands made unfit thereby for cultivation; and 
your office decision disallowing the claim of the State of California to 
said lands under the swamp land act of Ee ptember 28, 1850, is hereby 
affirmed, 

As was said in the case of Oregon v. Porter, 22 1. Dz, 156-159: 


When after the lapse of more than (forty) years, —after the death of a generation 
of a claiming to be assignees of the State, go out to search for lands | 
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which were swamp and overflowed in (1850), they must expect to find the burden of 
proof aggravated, but not shifted: Especially if the lands they may select, be not 
now swamps, but the productive farms and healthy homes of industrious citizens. 

Your office erred in assumin o that Little Klamath lake is a non-navi- 

gable lake. In fact, it is a navigable lake, eighteen or twenty miles — 
long and ten or twelve miles wide, lying about one half in California 
and half in Oregon, with well-defined shores full of deep water, over 
which thereis now, and for many years has been, carried on useful and 
profitable interstate commerce of freights-and passengers, in steamboats — 
and other vessels. (See record of testimony, pages 614, 615, 621- and 
622.) The cases cited and quoted in your office decision, in respect to 
riparian rights, and lands acquired. by accretion or reliction, are not 
relevant in his case. 

Your office erred in finding as follows: | 

In the absence of any testimony showing the character of the lands in 'T. 47 N., R.. 
2E., at the date of the swamp land grant (September 28, 1850), taken in conjunc- 
tion with the admitted condition of the ‘impassable tule swamp” in i874 and 1879, 
the conclusion is reached that for many years (prior to 1874 and doubtless in 1850), 
the waters of Little Klamath lake covered all of the lands which were subsequently 
found to be situate ontside of the meander line established by McKay in his survey 
of 1874 and 1879. | 

The testimony does not sustain said “conclusion.” The topography 
of the neighboring country as shown in evidence, proves conclusively, 
that it is physically impossible, that the lands referred to, could have 

‘been covered in 1850, or in 1874, or in 1880, or at any other time, since 
1850, by the waters of Little Klamath lake. - : | 

In the month of July, 1874, when United States deputy surveyor 
Alexander McKay made his survey of said township, be ran and estab- 
lished a meander line to mark the boundary between the “ plateau” of 
arable public land and the lands which he considered swamp and over- 
flowed and unfit for cultivation. Then and there, between that meander 
line and the shore or water line of the distant lake itself, there lay 
uncovered and visible to the eye, a tract estimated to contain 7,080.69 
acres of land, which he, the deputy surveyor, did not survey, but 
designated on his plat and in his field notes as “swamp and overflowed 
land.” 

Moreover, if it were true that in the year 1850, said 7 080.69 acres 
constituted part of the bed of Little Klamath lake and were entirely 
covered by its waters, that. fact (if shown), would be immaterial and 
irrelevant in this case. If in the interval between 1850 and 1874, said 
7,080.69 acres had been brought. to the light, by accretion or by relic- 
tion—by the gradual accumulation of earthy matter or by the reces- 
sion of the waters of the lake—such increment of land would have 
been in 1874 the property of the United States as the sole owner dur- | 
ing that period of time. : 

The only colorable evidence to be found in this record tending to : 
support your office finding “that for many years (prior to 1874 and 
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doubtless in 1850), the waters of Little Klamath lake covered all the 
lands which were subsequently found to be situate outside of the 
meander line established by McKay in his survey of 1874,” is one of 
the plats or maps of T, 47 N., R. 2 E., M. D. M., now on file in your office. 
‘This map bears the certificate of the surveyor eenere in the following 
unusual form: | 
The above map of township No. 47 north, rauge No, 2 east, Mount Diablo meridian, 
has been constructed in accordance with instructions from the General Land Office 
dated November 26, 1879, from the field notes of the surveys thereof on file in this 


office, 
| THEO. WAGNER, 


| - Surv. Genl. Cal. 
SURVEYOR GENERAL’S Orricy, 


San Francisco, California, ebr nary brad, 1880. 


There is another plat or map of said township also on file in your 

office (and bound in the same volume 27 with the other), which bears 
the surveyor general’s certificate iu the usual form, as follows: 

The above map of township No. 47 north, range No. 2 east, Mount Diablo meridian, | 


is strictly conformable to the field notes of the surveys thereof, ou file 1 in this office, 
which have been examined and appr ‘oved, 
. THEO. WAGNER, 
“SURVEYOR GENERAL'S OFFICE, | . Surv. Genl. Cala. 
San fr ancisco, California, November 23, 1879. 


The history: of these two maps of the same township as soupiled 
from the official papers now before me, will make it clearly manifest 
that your office committed errors in holding (1) that the lands in ques- 
tion were once part of the bed of Little Klamath lake; (2) that the © 
fractional lots shown upon said maps, abutted upon or were adjoining © 
to the shore line of said lake; and (3) that the owners of said lots had 
riparian rights which must be recognized, 

The date of McKay’s contract with surveyor general Hardenburg 
was October 6, 1873. McKay began his survey on July 7, 1874, and 
finished it on J uly 20, 1874:—ewxeept as to four courses, ahich ne (the 
deputy surveyor), in his field notes calls, ““Meanders of Little Klamath 
lake and outer line of tule and swamp unfit for cultivation.” “This 
water line was ran on the ice February 19, 1879,” as hereinafter stated. 

MeKay did not return his field notes to the surveyor general's office 
until 1877; when they were returned to him for the reason “that they 
were not aniiciently explicit as to the meander line of Klamath lake as 
run by him.” ‘The notes were again returned by Mr. McKay April 3, 
1879, with the explanation that the long delay had been occasioned “ 
the necessity of waiting until the ice had formed so he could re-run— 
the meander line as directed by the office;” and with an amendment 
to the field notes in the following words: | 

Meanders of Little Klamath lake and outer line of 
tule and swamp unfit for cultivation. 

- Commencing at the end of the 13th course as reported, 
in the meanders of Sec. 25 of the inner meander line 


between arable land and swamp and overflowed land 
unfit for cultivation. 
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‘Course. Dist. . Remarks. 
“Be (oO? W, 101.50 
N. 20° W. 253.00 
N. 3° W. 50.00 | 
N. 38° W. 100.00 - To £ Sec. and meander cor. between Secs. 4 and 33 
on the north boundary of the township. Note. This 
water line was run on the ice Feb. 19, 1879. 
Surveyed by 
: ALEX. McKay. 


On September 29, 1879, Surveyor General Theo. Wagner, accom- 
panied by one of ie aepntios as compassmab, went in person upon 
the premises, and “carefully retraced the line of segregation of the 
swamp and overflowed land from the dry land.” . 

I found (he said in his report to your office of November 14, 1879), that said line 
was properly established; and that the meander line of Mr. McKay’s survey had 
_ been properly run upon the shores of the lake, and might have been established at . 
any time by submitting to a little inconvenience and wading through the mud—the 
waiting for the formation of the ice being wholly unnecessary. 


Andon November 13, 1879, the surveyor general certified the map 
which had been prepared in strict conformity with the field notes of 
the surveys of the township examined and approved, as first made by 
Deputy Surveyor McKay and afterwards by the surveyor general in 
person. The face of the map itself, and the application to the map of 
the calls of the field notes of the meanders of the swamp and the lake 
respectively, show that in 1874 and 1879 there was in existence, 
uncovered and visible to eye, a body of land called “swamp” by the 
surveyors, and containing by estimation 7,080.69 acres, which was care- 
fally segregated from the arable land and from the lake, by the inner 
and the outer meander lines delineated and described. 

On November 26, 1879, by letter “OB” addressed: to the surveyor 
general, your office, 


-found the returns of survey ‘deteetive aud irregular . . . . . in that 
neither the exterior meanders nor subdivisional lines were actually established in 
the field; . . . . Mut the line called the outer line of tule &c., or segregation 
of the impassable swamp from the open lake, although run and measured on the ice, 
was not marked in any manner, neither was there any subdivisional corner set or 
driven in any part of the ‘impassable swamp.” 


Your office then proceeded to say: 


Under these circumstances the survey as a whole, cannot be approved by this 
_office, and is therefore rejected in so far as relates to the running of said ‘‘outer 
meander line” and the consequent platting of swamp lands, 

I have to direct that upon receipt hereof, you will make annotation upon the plat 
and field notes of this survey, of my decision, and prepare a new plat showing the 
survey of the township only to the ‘‘inner meander line,” so called by the surveyor. 


_ Itis plain that the phrase “inner meander line” was understood by 
all parties to mean the meander line between arable land, on the one 
side, and swamp and overflowed land unfit for cultivation, on the other; 
and that the phrase “outer meander line,” meant the line along the 
shore of the lake proper, close to the water’s edge, separating the water 
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of the lake from the swamp and. aveniowed Jand. The objection of 
your office embraced only the four meander courses copied above, which 
were run and measured on ice (and which on the map first returned, 
marked the western. boundary. of Little Klamath lake); and “the con- 
sequent platting (imaginary) of swamp lands.” Your office distinctly 
recognized ‘the inner meander line so.called by the surveyor”—not as a 
meander of Little Klamath lake—but as the line of demarkation between 
the lands high and arable, and the lands alleged to be swamp and over- 
flowed; and plainly directed the surveyor general to “prepare a new 
plat showing the survey of the township only to that line,” which was 
in fact the extent of MeKay’s actual survey. Your oflice thus approved 
the plat and survey and field notes first returned, so far as courses 
had been run, lines meandered, and corners established, actually, in 
the field; and rejected them only as to the residue of the township. | 
The new plat was intended to show that the township was only par-- 
tially surveyed; and that all the lands north and east and northeast of . 
the arable land aforesaid were unsurveyed. Your office gave this direc- 
tion with knowledge of the fact, that said unsurveyed portion of the - 
township embraced (by estimation) 7,080.69 acres said to be swamp 
and overflowed, and 7,619.13 acres said to be covered by the waters of 
‘Little Klamath lake. The new map was to be ancillary to the first 
map, and prevent confusion by showing separately the arable public 
lands open to settlement and entry: Reserving for future consideration 
all questions between the United States and the State of California, in 
respect to the alleged swamp and overflowed lands. 
- On February 4, 1880, the surveyor general furnished the new plat or 
wap “con sinuéted in aceptnie with instructions.” It shows only the 
arable public lands which had been actually surveyed. The lines of 
the survey were closed upon the “inner meander line,” separ ating the 
arable from the swamp lands; and the fractional subdivisions thereby 
made necessary, were divided into lots and numbered. The new plat: 
and the first plat were bound together in volume 27 of the official 
maps of California, and thus remain of record in your office jointly as 
a delineation of the township. They show conclusively that none of 
the lots surveyed and numbered therein abut upon or adjoin Little 
Klamath lake;—except lots 4,5 and 6 in section 25, which have not 
been disposed of by the United States. 

A further examination of the records of your office shows that ae 
four patents have been issued for said lots, as follows: po 

On May 6, 1887, to Jerome Churchill for lots 1, 2,3, 4 and 5 of section 
18 and lot 2 of scour 19. | 

On April 29, 1889, to Manuel J. Miller for lot 1 of section 30. 

On ree 28,. 1890, to Norris 1 F, Skeen for lots 3,4 and 5 of sec- 
tion 35. 


On N ovember 9, 1891, to Annie E. Fairchild for lots 1, 2 and 3 of. | 


section 17, and me 1 aud 2 of section 20. 
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Two of said patentees, Jerome Churchill and Annie E. Fairchild were 
original plaintiffs in this controversy. None of them have any riparian 
; rights whatever. The lands granted by their patents were limited by © 
the straight subdivisional and meander lives which defined the lots 
on the face of the map. 

The voluminous testimony in this case has been car fully examined. | 
There appear such discrepancies as usually appear when interested 
parties, very much in earnest, are called to testify against each other: 
The witnesses all agreed that in 1874, there was no lake upon the land 
in controversy; and that the estimated tract of 7,080.69 acres, desig- 
nated on the first map as “swamp and overflowed land,” was land in — 
full view.’ They differed as to the character of the land, whether it was 
- in whole or in part, wet or dry—arable or unfit for cultivation. It is 
not necessary for the disposition of this case to decide between them. 
It is enough to find, as this Department does, that there is a large body 
of public lands belonging to the United States which has never been 
‘surveyed now occupied by homestead settlers. 

Your office decision of Maren 20, 1894, in respect to the ce in T. 
47 N., BR. 2 E., M. D. M., is hereby ‘reversed so far as it conflicts with 
the opinions herein expressed. Your office is hereby instructed to 
cause an official survey to be made of all the lands in said township 
lying north of the meander line established in the field by deputy sur- 
veyor McKay and delineated on the maps of said township on file in 
your office; and cause said survey to be closed upon the true shore or 

water ae of Little Klamath lake, » as ascertained, meandered and 
established by actual survey. 


Township 48 N,, R, 1 H., M. D. M. 


In respect to the lands in T. 48 N., R.1 E., your office decision found 
that they were not in 1850 swamp and overflowed and unfit for cultiva- 
tion; and decided that they did not pass to the State of California 
under the act of September 28,1850, This finding and decision are 
_ hereby approved and affirmed. 

- Your office further found that on September 28, 1850, Said lands were 
probably a part of the bed of Little Klamath lake, and covered with 
water. The only evidence in this case tending to support this finding 
is the official map of said T. 48 N., R.1 H., approved by the surveyor 
general on April 21, 1875, and now on file in your office. Said map 
purports to be a complete plat of the whole township and its’ correct- 
ness does not appear to have been called in question before this contro- 
versy arose. On the face of the map 772.40 acres of “swamp and 
overflowed land” are designated within the surveyed portion of the 
township, to-wit: 40 acres in section 36, 200 acres in section 34, 80 
acres in section 33, 280 acres in section 28 and 172.40 acres in sections 
21 and 22. “The meanders of Little Klamath lake,” which were run 
on May 30, 1874, are plainly drawn upon the map, and seem to mark 
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the boundary between the ar able public lands or the waters of ae 
lake, as they stood on that day. The area of the lake was estimated. 
at 5,622.65 acres. The plaintiffs in their application claimed only 
1,685.60 acres; which according to Mitchell’s map filed by them, appears © 
to be an increment of land developed since the date of the official sur- 
vey; and which has been caused, perhaps in part, by the fact that 
Little Klamath lake has been eicced to irrigate large areas. ol arid 
lands in Oregon, which lie below the oe of. the lake. | 

_ Your office decision certifies that,— | 
The official records do not show that the title to any of the lands in 
T. 48 N., R. 1 E. (except to the swamp lands. in sections ply ied Pyke 
—683: and 4 along Hot creek and in section 36, all of which ‘are aber: 
nated as swamp on the official plat), has passed from the government. 
So that the government remains the sole owner, ee as to said 
“designated” swamp subdivisions. 

The testimony in respect to the lands in this township is compara-- 
tively meagre (Record pp. 1 to 52). Only seven witnesses were intro- 
duced by the plaintiffs, and none by the defendants, of whom, only one 
ever claimed a settlement on this township, to-wit: “D. W. Inman, on 
portions of section 36, T. 48 N., R. 1 H.”; and he appears to have aban- 
doned his settlement. The ee neurrant testimony of all of said wit- 
nesses Shows that in the year 1874, there was no lake, at the places 
where the lands claimed by the plaintiffs in this township now appear; 
which accords with the affidavits filed with the. plaintiffs’ application, 
and appears to be true notwithstanding the official map. 

This Department does’ not concur in your office opinion that “it 
_ appears fair to presume that at the date of the swamp grant | in 1850 
the lands in question were covered with water.” 

That part of your office decision which rejects the application of the 
governor of California for a survey of the lands claimed in this town- | 
ship 48 N., BR. 1 E., is hereby affirmed; but without prejudice to the 
sieiddiction and. authority of your office, at any time, upon the applica- 
tion of any other person interested, or of your.own motion, to direct an — 


extension of the lines of the former survey over the whole township,in 


order that the meander lines now appearing on the map may be read- 
_ justed; that the true shore or water lines of Little Klamath lake, and. 
of other meanderable lakes that may be found in said township, may 
be meandered and definitely established; and that the character of the 
lands now apparent, down to the, smallest subdivision, ney be Cele: 
mined... 7 | ? 


‘DECISIONS RELATING TO THE PUBLIC LANDS. ~ FY 


ALIENATION-HOMESTEAD ENTRY. 
WALKER v. CLAYTON. 


7 | A written agreement to convey the land covered by a homestead entry, made prior to 
the submission of final proof, will defeat the right of the entr yman to perfect | 
his entry. 


Secretary Francis to the sesiichanadd of the General oe Office, Tien 
(J. H. ZL) | wary 380, 1897. (BL B., Jr.) 


I have considered the case of L. M. Walker v. Charles J, Clayton, on 
appeal by the latter from your office decision of October 29, 1895, hold- 
ing his homestead entry, No. 7386, made December 27, 1889, for the 
NE. 4 of section 32, T. 26 S., R. 23 E.; M. D. M., Visalia, California, 
land district, for cancellation on the ground, in effect, of his bad faith, 
as evidenced by his agreement with one May, to convey the land to 
| hin, prior to final proof. The only question necessary to be discussed 

is that of bad faith. : | . 
_ A contest charging generally, that Clayton made the entry for specu- 
lative purposes and specifically that on July 14, 1894, he entered into a 
written contract with EK. F. May, to convey to him for a valuable con- 
sideration in money and land the tract above described and certain — 
other property, was initiated by said Walker, February 7, 1895. He 
“had, on August 30, 1894, filed a contest affidavit of the same tenor, 
which was dismissed December 13, 1894, upon Clayton’s motion, ‘for 
want of prosecution.” 'A hearing, in March, 1895, upon the contest. 
first above mentioned, resulted adversely to the entryman, the decision 
of your office being an affirmance of the decision of the local office. 
The record shows that. Clayton entered into a contract as charged, 
which was to be executed within sixty days from the date thereof, the © 
party making default to forfeit to the other “one thousand dollars as 
liquidated damages, and such other damages as may in consequence of 
such failure be legally established.” An endorsement on the contract 
shows that Clayton sought an extension for ninety days of the time 
within which the contract might be executed. No extension was 
agreed to by May. The contract has not been executed in any particu- 
lar, So far as appears, on the part of either party. It is admitted by — 
Walker that Clayton had complied with the homestead law up to the 
time of the hearing in respect to residence and cultivation. — | 
Clayton commenced to reside upon the land in February, 1890. He. 
was allowed leave of absence under the act of March 2, 1889 (25 Stat., 
854), from May 13, to December 13, 1890, a period of seven months. 
The five years of residence and cultivation necessary to acquire title 
by that means under the homestead law would not end, therefore, until 
September, 1895, The agreement to convey was thus made about four- 
teen months before he could submit his final proof or acquire any title 
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to the land, unless by purchase under section 2301 of tlie Revised Stat- 
— utes, aud it is not shown that he had any intention to so purchase. In | 
his homestead affidavit he had sworn that the entry was made for his — 
exclusive benefit and not directly or indirectly for the benefit or use 
of any other person or persons whomsoever, and he knew that in 
his final affidavit he would be required to make oath, subject to an 
exception not here in point, that he had not alienated any part of the 
land (Sections 2290 and 2291, Revised Statutes). It was evidently 
implied, if not expressed, in his contract with the United States, that 
he would continue to hold, reside upon and cultivate the land for his 
exclusive use aud benefit until the time should arrive, when, after the 
submissiou of final proof as required by law, he had earned his right 
to receive patent therefor. . | 

It is no adequate defence that May could not enforce specific per fori 
ance of the contract. Clayton might, of his own volition, have carried — 
it out, and it is this mischief that the statute is designed to remedy 
(Molinari ». Scolari, 15 L. D., 201). Neither is it any sufficient answer 
that by its terms the agreement had come to an end long before contest — 

was initiated. It was in force when. the first contest affidavit was filed, 
and was sought by Clayton on August 29, 1894, to be continued ninety 
days beyond the limit first agreed upon. If when threatened with 
exposure of bad faith a homesteader could in each instance avoid the 
consequences by simply repudiating his contract to convey, the sanction 
of the law would be overthrown. 

Jn the case of Tagg v. Jensen (16 L. D., 113), it was laid down as the 
settled coustruction of the pre-emption law relative to alienation “ that 
any agreement to convey any part of an entry or claim to another made 
prior to final proof will defeat the claim.” While the language of the 
pre-emption law was more explicit than that of the homestead law as 
it stood at the date of this entry, the spirit aud intent of each on the - 
point at issue was the same; and section 2290 of the Revised Statutes, — 
as amended by the act of March 3, 1891 (26 Stat., 1095), was made to 
conform substantially to the language of the former. See in this 
connection Bashford v. Clark e¢ al. (22 L. D., 328). | | 

The suggestion in the argument of counsel that Clayton “‘may have 
_ been inveigled into making” said contract by the contestant Walker, 
should receive some attention. It appears that the initiative in the 
-mInatter of said contract was taken by Clayton himself; that he came to 
the office of Walker who was then a member of a firm of real estate 
agents in San Francisco, California, and employed him to effect the 
sale or exchange of this tract and other real estate then held and 
claimed by him (Clayton); and that Walker had no knowledge that 
any of the property thus sought to be sold or exchanged was govern- 
ment land, until on August 29, 1894, when Clayton sought the ninety 
day extension of the contract hereinbefore mentioned, which extension 
was not made. Walker was then informed by Clayton for the first time 
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that this tract and another, for which the latter had made timber eul- 
ture entry, and which were both included in the contract to convey, 
were government land upon which he had not made final proof, and 
that he wanted the extension to give him time within which to make 
such proof. He had up to that time successfully concealed from 
Walker the fact that the contract embraced government land, concern- 
ing which the former was apparently attempting to commit a fraud | 
against the government. The next day after hearing this fact Walker 
filed his first contest affidavit against the entry. The evidence does 
not in any way connect Walker with the attempted fraud. | 

The decision of your office is affirmed, Clayton’s entry will be can- 
celed, and Walker given the preference riglit to enter the land. 


APPLICATION TO EN TER--CONTEST—RELINGUISHMENT. 
CowLES v. HUFF ET AL. 


An application to enter should not be received during the time allowed for appeal 
from a judgment canceling a prior entry of the land applied for; nor the land 
so involved held subject to entry, or application to enter, until the rights of the 
entryman have been finally determined. 

_ The case of Allen v. Price, 15 L. D., 424, cited and followed; and the case of Henry . 
Gauger, 10 L. D., 221, overruled: 

Where an entry is Eade: contest, and a oiiunuisiwiont thereof is filed, followed by 
an application to enter, made by a stranger to the-record, such application 
should be held to await the expiration of the time allowed a successful con- 
testant for the exercise of his preferred right of entry, or may be allowed if it 
appears that such contestant is ied ualified to make entry, or has waived his pre- 
ferred right. 


Secretary Francis to the Commissioner of the General Land Office, Jan- 
(1. A. Li.) wary 80, 1897. — (W. M. -W.) 


In the case of R. Jay Cowles v. James L. Huff et al, Cowles appealed 
from your office decision of March 31, 1894, rejecting his application to 
enter the NE. 4 of Sec. 7, T. 228., R. 34 W., Ogee SY, Kansas, land 
district. 

On October 31, 1895, my predecessor rendered a decision reversing 
the judgment of your-office in said case. By letter of November 14, 
1895, the Department requested your office to re transmit the papers 
and decision in the case for re- examination, which request your office 
complied with on the 20th of November, 1895; and also advised the : 
Department that said decision had not been pr oniale ated. 

Such re-examination has been made. It appears that on April 28, 
1885, one. Mary J. Moore made timber. culture coy for the: and’ in 
‘question. | 

On May 11, 1889, A.C. Brady filed a contest against Moore's: ent, | 
charging failure to comply with the law. 

10671—voL 24——6 
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On December 19, 1891, your office held Moor es entry for cancellation 
upon Bracly’s eontesE 
On December 26, 1891, James L. Hutt sptiicd to make domeubona 


entry for the tract. His application was rejected by the local ae = 


and he appealed to your office. 

On January 8, 1892, Moore appealed to. the Department from your 
office decision of December 19, 1891, holding her entry for cancellation. 

On July 7, 1893, the Depar nena affirmed the judgment of your office 
holding Moore's entry for cancellation. 

On July 22, 1893, said departmental decision was $ pr omulgated. 

On Kawase 10, 1393, Moore filed a motion for review, 

On December 26, 1893, Moore’s relinquishment was filed in the locak 
office, bearing date Agoust 21, 1893. 

On December 26, 18938, at the same time Moore’s relinquishment was 

filed in the local office, Cowles presented his application to enter said 
land, which was rejected by the register and receiver because of Brady’s 
piciencue e right and the rights of Huff under his appeal. 

Moore’s relinquishment having been forwarded to the Department to. 
accompany the motion for review filed by her in the case, thereupon, on 
January 25, 1894, the motion for review was returned to your office, with 
the statement that action by the Pevereea was ee ed unnecessary 
by said relinquishment. : 

Cowles appealed on February 10, 1894, from die action of the local 
officers rejecting his application to enter said land, urging that he was 
the first legal applicant for this land; that Brady was not qualified to 
enter the tract, and that he had sold his interest to Huff before the 
latter presented his application to enter; that Hutf gained nothing by 
his application, for the reason that the land applied for was not subject 
to entry at the time the application was made; and that he (Cowles) 
was a bona fide settler on the land. 

In reply. to Cowles’ appeal, Huff denied the alleged superior right of 
Cowles,.and furnished an affidavit of Brady, sworn to February 7, 1894, | 
stating that he (Brady) brought his contest against Moorein good faith, 
expecting to make a timber culture entry for the tract. in question; that 
by reason of the repeal of the timber. culture law ‘he is not now a 
qualified entryman (having used his homestead right), and that he can 
not enter said tract.” He also stated that he informed Huff of these | 
facts, and that Huff bas paid the expeuses of said. prosecution to him 
(Brady), and “in consideration of which affiant agreed to assert no 
claim to said tract,.and that with this understanding said Huff made 
application for said tract.” 

Cowles’ appeal and Huff’s answer were forwar ded by the ica officers 
to your office on the 19th day of February, 1894, and though received. 
on the 23d day of February, 1894, by your office, they did not reach the: 
files in time to be considered in your office ‘decision of February 27, 
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1894, which closed the case of Brady ». Moore, and held that the local 
oticats | | = 
erred in rejecting Huft’s application to enter after this office had held Moore’s entry 
- for cancellation and before Moore had appealed from such action (see Henry Gauger, 
10 L. D., 221, and Patton 7. Kelley, 11 L. D., 469), as you should have held snch appli- 
cation to await the termination of the right of the prior parties; directed you (the 
lovai officers) to allow Huff to enter the land in controversy, if qualified to do so, 
in the event Brady did not exercise his preference right of entry ; | 


and instructed the local officers to forward. the appeal of Cowles in case 
he should file one. 

By your office decision of March 31, 1894, Cowles’ nneal was dis- 
missed, without prejudice to his right to contest Huff’s entry, should 
the latter make entry, upon any sufficient ground: Huif was allowed 
by the local officers to make homestead entry for said land on March 
(29, 1894. | 

Cowles appeals. | 

The errors assigned substantially amount to two propositions: (1) That 
Huff acquired no rights by virtue of his application or appeal of Decem: 
‘ber 26, 1891, for the reason that at that time the land in question was 
‘covered by the uncauceled entry of Moore. (2) That Moore’s relin- 
quishment, filed on the 26th day of December, 1893, served to release 
the land, and that Cowles’ application to enter the land, made on the 

same date, should have been allowed. : 

Counsel for appellant has filed a brief, wherein he contends that the 
case of Henry Gauger, 10 L. D., 221, ited in your office decision, is 
‘distinguishable from the case at bar, and that the other case cited, 
Patton v. Kelley, 11 L. D., 469, is not in point. 

In order to determine the questions presented, it seems proper to 
refer at some length to the munes of the Department on the points 
‘raised. 

In the case of Henry Caices supra, a timber culture entry hed been 
made and contested; on such contest said entry was held for cancella- 
tion; before the time in which the entryman might have appealed and 
that allowed the contestant to assert his preference right of entry had 
expired, Gauger made application to enter said land under the timber 
‘culture law. His application was rejected by the local officers, and their 
judgment was affirmed by your office. The Department reversed the 
decision of your office upon Gauger’s appeal, holding as follows: 

A judgment rendered by your office holding an entry for cancellation is nal as to _ 
your office, and an application to enter during the time allowed for appeal from 
such judgment ‘should be received subject-to the right of appeal, but not made of 
record until the rights of the former entryman are finally:determined, either by the © 
expiration-of the time allowed for appeal or by the judgment of the appellate tri- 
bunal” (John H. Reed, 6 L. D., 563); and an application to enter,-made before the 
time allowed the successful contestant to. assert his preference right has expired, 


should be allowed subject to such preference right, and, on its subsequent assertion 
within the prescribed ime, ‘due notice thereof should be given the intervening 
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entryman, with opportunity. to show cause why his entry should not be canceled, 
‘and the contestant allowed to perfect his entry” (Geo. Premo, 9 L. D., 70; Welch . 
v. Dunean, 7 L. D., 186). 

The record in the John H. Reed case shows that, at the time aa 
Reed applied to enter the tract there in question, it was shown by the 
records of your office and the local office, to be open and subject ‘to 
entry by the first legal applicant; of this there can be no question, for 
the entry of George G. Reed for the tract was cauceled and so noted _ 
on the records of the local office on January 5, 1885, and thereafter 
there was no entry or application to enter prior to January 23, 1885, 
when John H. Reed made his application to eter it. It thus appears 
that the date of the cancellation of George G. Reed’s entry was not 
material in determining the case before the Department. The reason- 
_ ing in the Reed case quoted in the Gauger case was based solely on an 
immaterial issue, not involved in the case. The quotation in the Gan-_ 
ger case from the Reed case is mere dicta, and can not be accepted as 
authority. 

In Patton v. Kelley, 11 L. D., 469, the facts are, that on December 20, 

- 1886, Kelley nade homestead entry for the land involved; Patton con- 
tested said entry, and on June 1, 1889, your office held the entry for 
cancellation; on July 10, 1889, the widow of the entryman appealed | 
from your said office decision; on August 8, 1889, the widow of the 
contestant filed an application to make homestead entry of the tract; 


_ the register aud receiver rejected her application, because the tract was 


covered by Kelley’s entry; on her appeals, respectively, to your office 
and the Department, the decision of the local officers was affirmed. It 
is clear that Patton v. Kelley does not follow the Gauger case. 

In Perrott v, Connick, 13 L. D., 598, the Gauger case is referred to, 
but the record shows that Perrott’s apolieation to. purchase the land, 
- in question was made two days after the final judgment of the Depart- 
ment cancelling the cash preemption entry of Setchel and.at a time 
that t the land was clear and open to entry. | 
‘The right of Henry Gauger to the land involved in hig case, reported 
in 10 L. D., 221, was also involved in the case of Owens v. Gauger, 18 
L. D.,, 6. It was there held that Gauger acquired no rights to the land 
‘andée his contest, for the reason that the entry of Sheppard was can- 
celed upon a prior contest of one Bunce, and. that Owens was the first 
applicant to enter the land after Sheppard’s entry was canceled. There- 
upon Gauger’s entry was canceled and Owens’ former entry reinstated. 
In McNamara v. Orr et al., 18 L. D., 504, the Heniy Gauger case was 
referred to, but the doctrine eanomiced was lot a controlling factor in 
determining that case. 

In MeMichael 2. Murphy e¢ al., 20 L. D., 147, the Henry Gauger case 
‘was cited with approval. The facts show a ae the entry under attack 
was held for cancellation March 7, 1890, and four days thereafter an 

application. to make soldier’s sadienal: homestead entry of the tract 
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was made; that such application was not placed of record, but held 
under the rule announced in the Gauger case. These facts clearly 
brought the case within the rule laid down in the Gauger case, and was 
governed by that rule. 

In Allen v. Price, 15 L. D., 424, it was held (syllabus) that: 


On the successful termination of a contest the land embraced within the canceled 
entry should he reserved for the benefit of the contestant during the statutory period 
provided for the exercise of his preferred right of entry. If an application to enter, 
is presented during said period, by a stranger to the record, it should be held in 
- abeyance to await the action of the contestant. If a waiver of the precerence right, 
duly executed by the contestant, is filed, the tract will be thereafter held subject 
to entry. 


On March 30, 1893, the Department issued a general circular respect- 
ing the practice under motions for review, and after referring to Allen 
v. Price, supra, it was said: 

“In cases where an entry is canceled by reason of contest, the land covered ly the 
same is to be reserved from entry for the period of thirty days from due notice to 
the contéstant of his preference right of entry thereof. Should an application to 
enter the land be presented by a stranger to the record, you will receive and hold 
the same in abeyance to await the action of the contestant, and should such con- 
testant fail to exercise his right, such applicatiou or applications must be disposed 
of in accordance with the law and rulings of the Department. Should a waiver of 
the preference right of entry duly executed by the contestant be filed, the tract will. 
at once become subject to entry. ~ (See 16 L. D., 384.) 


The Henry Gauger case was referred to in McDonald et al. ». Hart- 
man e¢ al., 19 L. D., 547, 557, 

' Allen v. Price has been referred to and followed in the following 
cases: Severy v. Bivkford (ou review), 16 L. D., 135; Newell v. Pete- 
fish, 20 L. D., 233; Mayers v. Dyer, 21 L. D., 187, and MeCormack v. 
Violet, Ib., 451. 

The several points decided by the Gauger and Allen v. Paige cases 
may be summarized as follows: } 

The Gauger case held, (1) That an application to enter made during 
the time allowed for an appeal from a judgment of your office holding 
an entry for cancellation, should be received subject to the right of 
appeal but not made of record until the rights of the former entryman 
are finally determined. (2) That an application to enter, made before the 
time allowed the successful contestant to assert his preference right 
has expired, should be allowed subject to such preference right. (3) 
On the subsequent assertion of the preference right by the contestant 
within the time prescribed, notice thereof should be given the inter- 
vening entrymanl to show cause why his entry should not be canceled. 
' Allen v. Price held, (1) That on the successful termination of a cou- 
test aud the cancellation of an entry the land embraced in such entry 
should be reserved for the benefit of the contestant during the period 
allowed by law for the exercise of his preferred right of entry. (2) If 
an ap enen to enter is eine! by a sate to the record, cue 
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the time. aed the suceessful contestant to a entry of die: traet 
involved, such application should not be acted on by the register and 
receiver when presented, but should be held in abeyance to await the 
action of the contestant. (3) If a suecessful contestant files a duly 
executed waiver of his preference right, the tract involved will there- 
after be subject to entry. | | | 

This summary shows beyond any question that there is, in some par- 
ticulars, at least, an irreconcilable conflict between these cases. To 
the extent of such conflict, one or the other of them must be overruled. 
From a careful examination of the subject I am convinced that the 
doetrine announced in Allen v. Price furnishes the better practice and 
it will be followed. The case of Henry Gauger, 10 L, D., 221, is there- 
fore overruled. AJl other cases following it, in so far as they may be 
in conflict with the views herein expressed, are also hereby overruled. 

In the case at bar, Huff made his application to enter while Moore’s 
entry was still in existence, and continued to exist for over a year and 
a half thereafter. His application was rejected, and he appealed. 
The question is, whether he acquired any rights under his application | 
under the law, or rulings of the Department. This question can best 
be determined by reference to the rulings of the Department and 
— courts. . 

The Department has repeatedly held that an sutey re the | 
land covered thereby, and so long as such entry exists, it precludes 
any other disposition of the land. Whitney v. Maxwell, 2 L. D., 98; 
Schrotberger v. Arnold, 6 L. D., 425; Allen v. Curtius, 7 L. D., ddd 
James A. Forward, 8 L. D. , 028; Raséell x. Gerold, 10 L. D. S18: Swinise. 
Ward, 13 L. D., 686; Hauscont v. Sines, ef al, 10 L. D., OT: ‘Faulkner 
0. Miller, 161. D. 130. 

The courts have held the same view. Witherspoon 7 » Dunean, ia 
Wall., 210; Hastings and Dakota R. R. Co, v, Whitney, 182 U.S., 357; 
Starr. un Burk, 133 U.S., 541, 548. 

If the jand covered by a subsisting entry is not subject to dispo- | 
sition, it follows that an application to enter such land confers no 
rights whatever upon the applicant. If such application shall be 
rejected, and an appeal be taken from such action, it is not a pending 
application that will attach on the cancellation of the previous eutry, 
for the appeal can not operate to create any right not secured by the 
application itself. .See Patrick Kelley, 11 L. D., ipa Goodale v. Olney 
(on review), 13 L. D., 498; Maggie Laird, Id., 502; Holmes v. Hockett, 
 141L.D.,127; Swansei v. Sinmmoues 16 L. D. , 44; Mills v. Daly, 17 L. D., 

«B45; Cook vy. Villa (on review), 19 L. D., 449; Walker v. Snider (on 
review), Jd., 467; Gallagher v. Jackson. 20 L. D., 389; McMichael v- 
Murphy e¢ i (on ee Td., 535; McCreary v. Wert et al 21 L. D., 145. 

- In view of these authorities, it is held that Huff did not ane any 
Bee either by his application to enter, or by his appeal. 

. The procedure in such cases ought to be: 

1, That no application to make entry will be received ti the on 
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officers during the time allowed for appeal from a judgment of cancel- 

- lation of an entry; but in all such cases the land involved will not be 
_ subject to entry or application to enter until the rights of the entryman 
have been finally determined until which time no other rights, inchoate | 
or otherwise, can attach. | 

2. If during the time accorded a successful contestant to make entry 
of the land involved an application or applications to enter should be 
made by a stranger or strangers to the record, such application or 
_ applications will be received and the time of pr esentation noted thereon, 
but held to await the action of the contestant, and should such con- 
testunt fail to exercise his preference right, or duly waive it, then such 
application or applications must be acted upon and disposed of in 
accordance with law and the rulings of the Department. 

The only remaining question to be determined is, whether Cowles 
acquired any rights under his application to enter, dated December - 
26,1893. | 

‘At the time Cowles made his application to enter, Moore’s relinquish- 
ment was filed in the local land office. When said relinguishment was 
filed, it took effect at once,.so far as releasing the land covered by it 
from the existing entry was concerned.. McCall v. Molnar, 2 L. D., 265; 
David J. Davis, 7 L. D., 560, 561; Dunn v. Shepherd e¢ al., 10 L. D., 139. 

‘Under Allen v. Price, and the instruction of March 30, 1893, it was 

the duty of the local officers to have held Cowles’s application during 
the period allowed a snecessful contestant to exercise his preference 
right of entry; therefore the action of the local officers in rejecting his 
application and your office in affirming the judgment was erroneous. 
- Brady, the successful contestant, stated in his affidavit, dated Feb- 
ruary 7, 1894, hereinbefore referred to, that he “is not now a qualified. 
entryman . . . and that he can not enter said tract,” and that in | 
consideration of Huff paying the expenses of the contest, “aftiant — 
agreed to assert no claim to said tract.” 

If these facts had been before the register and receiver at the time 
Cowles made his application to enter, his entry should have been 
allowed under Allen v. Price, and the departmental instructions there- 
under, for they show: (1) that he was disqualified to make entry of the 
tract, and theretore could not lawfully exercise the preference right 
accorded a successfal contestant; (2) that he relinquished his. prefer- 
ence right. In such cases the lana is subject to entry by the first legal 
applicant. In the case at bar, Cowles was such applicant. _ 

Huff's entry was erroneously allowed by your office decision. 

Your office decision appealed from is accordingly reversed. Huff’s” 
entry will be canceled, and Cowles will be allowed to make oun of une 

tract under his Sulicadion of December 26, 1893. i 

The conclusion reached in the departmental decision of October 31, | 
1895, rendered in this case, is adhered to, but inasmuch as said decision 
did not overrule the Gauger case, supra, and give the reasons therefor, 
it is nereny recalled, and this decision substituted therefor. 
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TIMBER. LAND—APPLICATION—PROTEST—PRACTICE, 
HARRIS v. BELKNAP. 


Prior to the issuance of final certificate under a timber land application the local 

| office has full jurisdiction to order a hearing on a protest, or adverse claim, filed 
against such application. : 

An appeal will not lie from an interlocutory orile of the local office nade during the 
proyress of wu hearing, and if the party adversely affected thereby withdraws from 
the case, he is not entitled to have it. remanded for further hearing even though 
it may appear that the local office erred in its ruling. 


Secretary Francis to the Commissioner of the General Land Office, Tan- 
(Hes) wary 80, 1897, (Rh. W. H.) 


- It appears from the revord in this case that, on June 6, 1894, William - 
H. Belknap filed his sworn statement with his application to purchase 
the laud in question under the act of June 3, 1878, aud notice by pub- 
lication was given that his proof would be offered September 15, 1394, 
‘September 14, 1894, Arthur Corning as agent for Wm. H. Carpenter, 
filed a protest against the acceptance of Belknap’s final proof, alleging 
that the land contains valuable deposits of-coal and is chiefly valuable 
therefor, and proposing, as such agent, to purchase the same under the 
coal land act. On the following day, to wit, September 15, 1894, James 
R. Nesbit filed a protest of similar purport—claiming that he had posses- 
sion of the tract under the coal land law, and that Belknap was con- 
spiring to secure the land for the benefit of others. On the same day 
Belknap offered his proof, which was suspended by the local office 
subject to action on said protests. » : , 

‘October 22,1894, Burdette R. Harris made application to enter the 
jand as a homestead, at the same time filing a protest against the 
allowance of Beliciap's proof, alleging: that the tract is practically 
devoid of timber and only valuable for agriculture. 

A hearing was ordered for December 5, 1894, at which Harts and 
Belknap appeared in person and by counsel—Carpenter and Nesbit - 
making default. Harris made affidavit asking for a continuance of the 
_ case for thirty days because of the absence of a material witness, one 
Wm. Yantis, whose attendance at the hearing he had used due dili- 
gence to procure, but without success. Upon Belknap’s agreement, 
however, to admit that the witness would, if present, testify to the 
statement set out in the application for continuance, the local office, 
under Rule 22, denied the motion and proceeded with the hearing. 

Harris did not support his protest. by his own testimony, and intro- 
duced only one witness, who testified that there were not more than — 
seven or eight acres of green timber on the forty acres in dispute, and 
that it was allin a “burn”. He made no other examination of the soil 
except “in digging for coal along the hill side near the land.” ‘To the 
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question, on cross examination: “Did you find any coal?” the witness 
answered: “Yes, I did, I found coal on the ‘south line that we run.” 
At this stage the protestant rested, and the attorney for timber claim- 
ant moved the disinissal of the protest on the ground thata prima facie 
ase had not been shown. 

The register and receiver ruled that 
if the case proceeds the costa will be taxed to the protestant, and if he does not 
see fit to proceed with the case and pay the costs, and the timber land claimant 
wants to introdace his evidence and is willing to pay his own costs it makes no 
bane on the protestant, and the case will proceed, 

The homestead claimant (Harris) objected to any further proceeding | 
in the case on the ground that as the timber land claimant (Belknap) 
had interposed a.demurrer, and said demurrer had been sustained, 
that the case was closed so far as the jurisdiction of the local office was 
concerned; that its decision sustaining the demurrer was equivalent to 
a decision on the merits, and that no further evidence could be consid- 
ered, or proceedings had, until the protestant could secure a ruling of 
the Commissioner upon the question of costs. 

The local office adhered to its ruling, and Belknap thereupon pro- 
tested against paying any of the costs, and moved that in the event of 
the homestead claimant persisting in his refusal to pay the costs that 
the whole pr eecetine be dismissed, and his timber land entry be made 
a matter of record. 

The case was proceeded with, Belknap and his witnesses giving in 
their testimony, and the protestant declining to take further part in the 
hearing. 7 

The local éffice considered the case on its merits, found that the land 
is chiefly valuable for its timber, and that it is timber land in the mean- 
ing and intent of the actof June3, 1878, and recommended that Harris’ 
homestead application be rejected, his ‘yrotest dismissed, and that Bel- 
knap be permitted to make payment for and perfect his title to the land. 

- Your office held that there was nothing in the record to show that 

Harris gave notice of an appeal from the ruling of the local office in 
the matter of costs, but as it was an interlocutory order, it was not of 

itself the subject of an appeal, and furthermore there was nothing to 

show that Harris was denied the privilege of cross-examining. the 
. defendant’s witnesses, as he had absented himself voluntarily. 

You further held that it was not error under the circumstances to 
allow Belknap to submit his testimony and to decide the case on its 
merits. You accordingly affirmed the decision of the local office dismiss- 
ing Harris’ protest, and holding the sworn statement and aoe of. 
Belknap subject to final action in the case. 

Harris’ appeal to the Department makes but one assignment of enon: 
to wit: 

“Error not to have remanded the case for further hearing.” 

Paragraphs 14 and 15, page 45, G. L. O. Circular (1895), prescribes 
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the mode of procedure under the pe and stone act of June 3, 1878, 
as follows: _ «= 

14, When an adverse claim, or any protest against accepting proof or allowing an 
entry, is filed before final certificate has been issued, the register and receiver will 
at once order a hearing, and will allow no entry until after their written detcrmina- 
tion upon said hearing has been rendered. They will report their final action in all 
protest and contest cases and transmit the papers to this office. | 

15. After certificate has been issued, contest, applications, and protests will be 
submitted to this office as in other cases of contest after final entry. 


It will thus be seen that the juvisdiction of the local office is complete 
as to all matters arising at hearings under the timber and stone act | 
until certificate has been issued, after which, contest, applications, and. 
protests are to be submitted to your office as in otiner cases of contest 
after final entry. | 

The ruling of the local office upon the question of costs being made 
in the progress of the hearing, was interlocutory, and not subject to 
appeal, it matters not whether the ruling was erroneous or not. No 
right of the protestant was denied. Its exercise was only coupled with 
the condition that he should pay all the costs as in hearings under Rulé 
54, This he refused to do and withdrew from the case, after giving - 
notice of appeal. It would seem, therefore, if his interests were in any 
wise prejudiced, that it was the result of his own premature action. 

While your office did not concur in the ruling of the local office that. 
the protestant should pay all the costs of the hearing as in regular 
contest cases under the act of May 14, 1880, it was held not to be error 
under the circumstances to allow Belknap to submit his testimony, and 
to decide the case upon its merits, inasmuch as there was “nothing in 
the record to indicate that Harris was denied the privilege of cross- 
examining the witness introduced by Belknap,” and ‘in his brief did 
not claim that he was denied this privilege, but stated, after it was 
ruled that he should pay all the costs, he ‘‘ gave notice of appeal and 
did not-appear further in the case,” clearly showing that he absented 


_ himself voluntarily.’ 


In deciding that the nente should have been held under Rule 55, 
instead of Rule 54, you have afforded Harris the only relief of Siich 
the case admits. It was entirely within the jurisdiction of your office 
for decision upon its merits as it came from the local office, and there 
was no error in your refusal to remand the case for further hearing. | 
-- Your office decision is therefore affirmed. | 
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ADD ITIONAL HOMESTEAD—ACT OF FEBRUARY 10, 1894. 


KLBERT Hurst. 


The special right to enter additional lands conferred by the act of February 10, 1804, 
when such additional Jands become subject to entry, is defeated by a prior selec- 
tion of the land as school indemnity under the provisions of the act of March 


2, 1895. 


| Secretary Francis to the bonnes of the General Land Office, Jan- 
(I. H. L.) | — wary 30, 1897. | | (C. J. G,) 


Klbert Hurst has appealed from your office decision of September 20, 
1895, sustaining the action of the local office in oe his homestead 
application made July 3, 1895, for the N. § of the SH. 4, Sec. 8, T.4 N., 
kh. 2 E., Indian Meridian, Guthrie land district, Oklahoma. 

The Badis for said action was that the land is embraced in Oklahoma 

clear list No. 6, school indemnity lands, approved May 17, 1895, and 
therefore not subject to homestead entry. 
_ On October 22, 1891, the appellant made original homestead entry 
for that part of the NE. 4 of Sec. 8, T. 14.N., RB. 2 E., lying north or on 
the left bank of the Deep Fork river. He claims the right to make 
homestead entry of the Jand in question by virtue of the act of Con- 
gress approved peneenel 10, 1894 (28 Stat., 37). That act provides as 
follows: 


That every homestead settler on the public lands on the left bank of the oe 
Fork river in the former Iowa reservation, in the Territory of Oklahoma, who 
entered less than one hundred and sixty acres of land, may enter, under the home- 
stead laws, other lands adjoining the lands embraced in his original entry when such 
additional lands become subject to entry, which additional entry shall not, with the 
lands originally entered, exceed in the aggregate one hundred and sixty acres. 


The record shows that the land in question is situated on the right 
bank of the Deep Fork river, and was included in the Kickapoo reser- 
vation. The act of Congress approved March 2, 1895 (28 Stat., 899), 
gave the Territory of Oklahoma the right to select school indemnity 
lands in this reservation. That act provides as follows: 


‘That any State or Territory entitled to indemnity school lands or entitled to select 
lands for educational purposes under existing law may select such lands within 
the boundaries of any Iudian reservation in such State or Territory from the sur- 
plus lands thereof, purchased by the United States after allotments have been made 
to the Indians of such reservation, and prior to the opening of such reservation to 
settlement. 


The instructions of May 18, 1895 (20 L. D. , 470), issued in connection 
with the proclamation of the President ne the eae Indian 
lands to settlement, contains this language: 


It must be remembered that, while the parties coming under the provisions’of the 
said act of February 10, 1894, are permitted the privilege of making an additional 
entry, based on the original entry theretofore made by them, there is no provision 
permitting the reservation of any particular tracts for their benefit, and, therefore, 
their claims to any lands under said statute will rest pen & PHORIUY of initiation as 
in gener cases, 
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The proclamation of the President opening the Kickapoo Reserva- 
tion to settlement (20 L. D., 473), contains this language: 


The lands to be so opened to settlement are for greater convenience particularly 
described in the accompanying schedule, entitled ‘‘Schedule of lands within the 
Kickapoo Reservation, Oklahoma Territory, 1o be opened to settlement by procla- 
mation of the President,” but notice is hereby given that should any of the lands 
described in the accompanying schedule be properly selected hy the Territory of 
Oklahoma under and in accordance with the provisions of said act of Congress — 
approved March second, eighteen hundred and ninety-five, prior to the time herein 
fixed for the opening of said lands to settlement such tracts will not. be subject to 
settlement or entry. | 


’ AS previously shown, the act of February 10, 1894, gave settlers ou 
the left bank of the Deap York river, who siteied Jess than one 
hundred and sixty acres, the privilege of an additional entry ‘when 
such additional lands become subject to entry.” The act of March-2, 
1895, gave the Territory of Oklahoma the right to select indemnity 
school lands iu the Kickapoo reservation prior to the opeuing of such — 
reservation to settlement. The date of the President’s proclamation 
opening said reservation to settlement was May 18, 1895. The date of 
approval by the Department of the selection of the land in question by 
the Territory of Oklahoma as school indemnity, was May 17, 1895: 
The date of appellant’s application is July 3, 1895, and was properly 
rejected for the reason that under the statute fhe right of the Territory 
was initiated prior to that of the appellant. 

— Your office decision is hereby affirmed. 


OKLAHOMA LANDS—QUALIFICATIONS OF SETTLER-SETTLEME T. 
HENSLEY v. WANER. 


The fact that at the date of the act opening the Pottawattomie country to settlement. 
and entry, a person is then within said country and occupying land under an 
unapproved lease, will not in itself disqualify him as a claimant for lands so 
opened for settlement; nor will his subsequent presence in such territory operate 
as a disqualification where he acquires no additional information as to the land 
settled upon, and in obedience to the President’s proclamation he leaves said _ 
territory and remains outside the boundary until the hour of opening. 

A settler on lands opened to disposition by said act is not disqualified by making 
the ‘‘run” oun the day of opening from an adjaceut Indian reservation. 

The conditions attendant upon opening lands to settlement in Oklahoma require the 

recognition of extremely slight acts of settlement. in determining priorities 

between adverse claimants. 


Secretary Francis to the Commissioner of the General Land Office, Jan. 
(I. H. L.) uary 30,1897, — (J. L. McC.) 


I have considered the case of Elbert S. Hensley v. John Waner, 
involving the homestead entry made by the latter for the NW. 4 of Dees 
27, T.12 N., R. 1 E., Oklahoma land district, Oklahoma Territory. | 

The land as embraced i in the former Pottawattomie Indian reserva- 
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tion, but was purchased from that tribe, and by act of March 3, 1891, 
directed to be opened to settlement and entry. An executive anole 
mation to carry said act into effect was issued September 18, 181; and 
the land was so opened to settlement and entry on Seatember 2 22,1591. 
The particular tract in controversy had at some previous time been the 
allotment of an Indian named “ High,” but said allotment had been i 
canceled, and the land restored to the public-domain. | , 

John Waner made entry of the tract in controversy on September 26, | 
1891. 
~ On November 14, 1891, Elbert S. Hensley applied to make homestead 
entry of the tract; but lig application was rejected because of the prior 
entry of Waner. ‘He alleged settlement prior to entry or settlement by 
Waner, whereupon a hearing was ordered anc had, commencing J uly 
25, and continuing until Angust 22, 1894. 

Froin the coeds testimony taken the local officers found in favor 
of Waner. 

Hensley appealed to your office; which, on October 12, 1895, reversed 
the decision of the local titers, and held Waner’s entry aver to 
Hensley’s superior right. 

Waner has appealed to the Depariwent ; 

In the arguments filed npon appeal, a number of questions are pre- 
sented, to which no reference is made either in the decision of the 
local officers or of your office, some of which are new and deserving of 
consideration, © 

Hensley had resided and leased farms from different parties in fe 
Indian Territory for years prior to the passage of the act of March 3, 
1891; first in the Chickasaw country; afterwards, upon invitation of 
his brother, he came to the Pottawattomie country, and the two took a 
lease jointly of the allotment of one Daniels. This was some time in 
the last week of 1890. From that date until he went out of the terri- 
tory preparatory to “making the run” back into it (with one exception, 
to be noted hereafter), Hensley, with his wife and five children, oceu- _ 
‘pied said Daniels allotment. ; 

The Department has held that: | 
‘one who is rightfully within the territory during the prohibited period, but oes 
outside prior to the hour of opening, and gains no advantage over others by his 


presence in the territory during the prohibited period, is not by such presence dis- 
qualified as an entryman (Metz v. Seely, syllabus, 21 L. D., 148). 


But counsel for Waner contend that the above ruling can not apply 
to Hensley, inasmuch as he was wrongfully within the territory; that - 
the leasing of an allotment from a Pottawattomie Indian was in viola- 
tion of law; in support of which they copy a letter from the then act- 
ing Commissioner of Indian Affairs to. one George L. Young, at Sacred 
Heart, O. T., dated April 2, 1891, which says: | 


In reply to your communication dated March 16, 1891, you are acrieed that the 
leasing of lands by members of the Citizen band of Pottawattomies is illegal and 
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void, and that parties within the reservation under such pretended leases have no 
rights whatever on the reservation. The allotments have not been approved, and 
the allottees as yet have no title to the land. Prior to the-passage of the act of 
February 28, 1891, an allottee or pa had no right 1o lease his land for any 
purpose, 

It may be true that there was no eons tmental approval of the lease 
from the Indian, Daniels, to Hensley. But if there were not, what 
penalty could nponerly ad legally be inflicted upon Hensley? Simniy 
renoval from such reservation, aS an intruder. Butif the passage of 
the act found within the limits of the territory opened to settlement by 
it, a person residing, or farming, or engaged in business, without the 
written permission of the Department, does that fact forever disqualify 
such person from acquiring title to land within such territory? I find 
no statute imposing such penalty; and it appears to me improper, 
unjust, and unwarranted to give so broad a construction to the prohi-. 
bition contained in the act in question. The Departinent in its recent 
decision in the case of Brady v. Williams (although that case is not in 
all respeets the exact parallel of the one here under consideration), enun- 
ciates a ruling equally applicable to Hensley—to-wit: that even if a 
settler on an Indian reservation, under a lease that had not received 
the affirmative sanction of the Department, “were guilty of a crime 
either against the United States or the Indians, he would not” thereby 
‘be disqualified from availing himself of the right to make a homestead 
entry” (23 L. D., 533-537), 

In my opinion, therefore, the fact that at the date of the passage of 
the act of March 3, 1891, Hensley was found in the Pottawattomie 
country, occupying land under a lease that had not been approved by 
this Department, would not, per se, disqualify him from acquiring land 

in the territory then and thereby opened to settlement and entry. 
- Counsel for Waner contend that, whether or not Hensley was right- 
fully in the country prior to March 3, 1891, he certainly was not after 
that date—in view of the fact that the prohibition against going into 
the territory began torun at the date of the passage of the law. Fur-— 
thermore, that Hensley was ordered out of the territory, and left it— 
but returned, without legal authority to do so. In support of this con- 
tention they introduce a copy of a letter of instructions from Mr. Secre- 
tary Noble to the Commissioner of Indian Affairs, dated March 30, 1891 
(twenty-seven days after the passage of the act). That letter said (tnter 
alia): | | 

It is reported by the governor of Oklahoma that large numbers of persons are 
invading the recently purchased land from the Sac and Fox, Cheyenne and Arapa- 
hoes, and others, with a view to gaining an undue advantage in the selectiou of 
homesteads, ete.; and I have to call your attention to the necessity of excluding 


them by whatever degree of force it may be necessary to obtain from the army for 
that purpose ... . Not only should those intruding be'peremptorily removed, but 


all private stale or monuments, or other indications of possession that they may — } 


endeavor to establish should also be destroy ed. 
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The Commissioner of Indian Affairs issued instructions to Padian | 
Agents in the vicinity of the lands Bowe named, directing them to 
carry out the above order. | | 

But the question arises as to whether the above order was aimed at 
Hensley, or persons in his position. It would not on its face appear 
to do so, unless he was “invading” the land “with a view to gaining 
an undue advantage in the selection of homesteads, ete.”—which is a 
question that will be inquire! into hereafter; and it is not alleged by 
anybody that he was establishing ‘“ private stakes, or monuments, or 
other indications of possession.” 

Whether this order was intended for him or not, Hensley i In some 
way became. acquainted with the substance thereof, ona did move out, 
with his family; but about a fortnight afterward returned. 

Counsel for Waner contend that he returned without authority. 

When Hensley left the territory he went out into what was commonly 
known as “Old Oklahoma,” that bad been opened to settlement and 
entry in 1889, and camped wpon the “ranch” of a friend nained Powers. 
At the hedane Powers testified: 


Mr. Hensley camped on my place for about two weeks; he had been ordered out 
of the Pottawattomie country, he said; he then went hack to finish up his crops; it 
was the geueral understanding among ihe people that they had received permission 
to return and take care of fei crops. 


The testimony of J. W. Daniels, from whom Bensley leased the allot- 
ment, will throw some further light upon this branch of the case: 


As understand the matter, there was an order issued notifying all white people 
that wanted lomes there, to leave the reservation; that was about the last of May 
_ ot the first of June—I wonldn’t be authentic in regard to the time. Iremember well 
that Hensley did move his family and himself out of said reservation. The Potta- 
wattomie Indians made complaint to the Department that they would be seriously 
damaged by removing the reuters from said Indian lands. John Anderson, and 
others, told me that the order had been rescinded, and that the renters could return 
-and cultivate their crops. It was a‘question that concerned me considerable; and 
Mr. Outcelt told me that an order would be made that they could go back, and then 
they would be told when to go ont again. 


George W. Outcelt, a merchant of Choctaw City. testified : 


A number of persons holding leases had moved out of the Pottawattomie country 
and were camped .at- Choctaw City. and around there. I talked with Judge Harvey 
in regard to the matter, and we both thought it was a great inconvenience and 
wrong. to the settlers to force them to leave their lands and crops. I wrote to Col. 
Patrick, the Indian Agent, in reference to the matter, and told him the situation; 
and he told me that the order was not intended to compel tenants to leave the Potta- 
wattomie country or their homes, and to tell them to go back. I told 2 Mr. Hensley, 
and a number of others, that Col. Patrick had instructed me to tell them they could 
go back to their homes..... Col. Patrick told me this personally, at my 
store; he explained that the order of expulsion was intended only for three or four 
persons, who had made themselves objectionable, and was given to an Indian 
policeman, who, not understanding the matter, had served the order on all parties. 
He said that his understauding was that, before the openin 8, all parties would have 
sufficient notice to enable them to get out in. time. | 
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On Septemb er 18, 1891—four days before the land in controversy was 
opened to settloment—the President issued the folowing proclamation 
(27 Stat., page 992, last six lines): 


Notice, moreover, is hereby given that it is by law enacted that until said lands 
are opencil to settlement by proclamation, no. person shali be permitted to enter 
upon and ocenpy the same; and no person violating this provision shall be permitted 
to enter any said lands, or acquire any right thereto. 


This proclamation came to witness Daniels’ knowledge on the day of 
its date—he being at the time in Oklahoma City. Daniels explains 
how it was brought to Hensley’s knowledge: : 

I was in Oklahoma City. Knowing Mr. Hensley to be a very poor man, and culti- 
vating my place under a lease, I was anxious to sce him get a home for himself and 
family. Riding home some time between 9 and 10 o’clock at night, accompanied by 
John Clinton; [remarked to Clinton that I had given the Hensley Brothers a lease 
of said place, and that as the president had declared said reservation opened so very. 
unexpectedly, and being fully satisfied that said brothers had not come into posses-. 
sion of the fact, I thonght it would be nothing more than right that we should 
drive around and. notify them that the proclamation had been made. ... He 
(Hensley), being a poor man, got my horses, and moved out of there about 
midnight. 


Hensley aud his family went again to the raneh of his friend Powers, 
on the border of “Old Oklahoma,” and there remained until the morn- — 
ing of the day of the opening. | 

The local officers decided against Hensley on two points, one of 
which was: | 


We can not dispute the conclusion, from all the evidence, that Hensley knew this 
tract in dispute, and that, in a general way at ieast, he had an advantage over other 
homeseekers by reason of his stay in this reservation. 

The Department has frequently held, as expressed in the syllabus to | 
the decision in the case of Monroe et al. v. Taylor (21 L. D., 284): | 
Knowledge of lands within the territory, acquired by presence therein prior to 
the passage of the act, . . can not disqualify a settler who Subsequently com- 
plies with the pronibinires terms of said act. 

In view of this ruling, the mere fact that a person, “in a general way,” 
some time or other, learned something about a tract of land, is not 
sufficient reason for holding him disqualified. It must appear thatsuch 
information was acquired subsequently to the passage of the act. 

Upon this point the decision of your office is specific: 


It does not appear that Hensley gained any advantage by his presence in the ies 
ritory during the prohibited el lt is true he resided within a mile and a half 
ot the land he now seeks to enter. _ It is also true that he had abundant opportunity 
to gain a knowledge of the land before the date of the act opening the country to. 
settlement, March 3, 1891; and his residence within, the country alter that peree 
did not, I think, give him any additional information. 


_ An attempt was made at the hearing to show that Hensley 1 had an ° 
opportunity to obtain “additional information.” He worked one day, | 
in the summer of 1891, for a man named Fansler, hauling to market 
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some hay that Fansler had cut upon the tract in controversy, and 
stacked (with other hay) near his (Fansler’s) house.. Fansler testifies, 
that the land in controversy was “in plain view” from his house, and: 
that “there was nothing to prevent him” (Hensley) “ from looking at 
it.” This is the sum total of the proof tending to show that Hensley 
learned anything additional regarding the tract after March 3, 1891. 

Counsel for Waner specifies as one thing that Hensley Jearned while 
upon the reservation during the prohibited period, that the allotment 
for the land in controversy was fraudulent. Bnt regarding this Hens- 
ley testifies: 

The day before the opening, I learned, on the line there, that the soldiers had 
declared that what was called the “High allotment ” was a fraud, and that it was 
‘then opened up as public domain. | 

Inasmuch as Hensley, “ the day before the opening,” was not in the 
Pottawattomie country, but in the Old Oklahoma country, it appears 
that the information obtained by him that the allotment was a fraud, 
was received by him while outside the Pottawattomie reservation. 

I concur with your office in its finding that there is nothing in the ~ 
testimony to indicate that Hensley gained any additional information 
- regarding the land because of his presence in the territory after the 

passage of the act opening it to settlement and entry. | 

On the morning of March 3, 1891, Hensley started from the point in 
“Old Oklahoma,” where he had been for three days camped upon the: 
ranch of his friend Powers, and, going eastwardly, crossed the line 
into the Kickapco Indian Reservation. He traveled through this a_ 
distance of about twelve miles, until he reached a point on the north 
bank of the North Fork of the Canadian river, as near the land in | 
controversy as he could get and yet be outside of the prohibited terri- 
tory. The question arises, does the fact that Heusley started from the 
Kickapoo country to make the ran for the land in controversy, dis- 
qualify him from acquiring the land? . | 

Sone suggestive light may be thrown upon this question by reference 
to the departmental decision in the case of Brady v. Williams (23 L. D., 
533, supra). That case arose upon the opening of the Cherokee Outlet, 
September 16, 1893. In that case the President’s proclamation (August 
_ 19, 1893,) contained a proviso for a strip of land one hundred feet in 
width along the outer boundary of the country then opened, “open to 
occupancy in advance of the day and hour named for the opening of 
said country, by persons expecting and intending to make settlement” 
of said Cherokee lands. But this one-hundred-foot-strip proviso in no : 
‘way invalidates the argument regarding the right of an intending 
settler to start from the margin of an Indian reservation that had not _ 
yet been opened to settlement and entry. In that decision the Secre- | 
tary said: | 

It must be assumed that it was known to the President and the Secretary of the. 
Interior, at the time the proclamation was promulgated, that the ingen reservations 
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of the Kansas, the Osages, the Poncas, and the Otoes and Missourias, immediately 
joined the Ontlet on the east; yet there is no inhibition in the proclamation from. 
settlers entering from those reservations. . 


In the case at bar, it must be assumed that the President and the 
Secretary of the Interior knew that the Kickapoo Indian reservation 
immediately joined the Pottawattomie reservation on the north; yet. 
_ there is no inhibition in the proclamation from settlers entering from 
that reservation. 7 

Again, the decision in the Brady- Williams Case SAYS: 

The only theory upon which the Secretary of the Interior could possibly prevent 
persons from making the rnn from these Indian reservations was that, under the 
laws and treaties with the tribes, white people were not allowed therein, and were | 
trespassers, and could be forcibly and summarily ejected as such. But... . if 
they passed throngh the Indian reservations, and got on to the one-hnundred-foot 
strip, and made the run from there in good faith, should they be deprived of their 
homestead rights? J find myself unable to yield assent to such a proposition. If 
the settler were guilty of’a crime against the United States, or the Indians, he 
would not be died datutied from availing himself of the right to make a homestead | 
entry. 


In view of the above ruling in the Brady- Williams case, I must hola 
that in the case at bar the fact that Hensley started from the Kickapoo 
Indian reservation did not disqualify bim from acquiring land in the 
former Pottawattomie reservation when it was opened to scbuemeny 
and entry. 

. Hensley does not deny that he ea the High allotment in view when 
he started from.the Kickapoo country at noon of September 22, 1891— 
having that morning, while yet in the “ Old Pottawattomie” country, 
learned from certain soldiers that said allotment had been declared | 
fraudulent and invalid, and the land restored to the public domain. 
He does not deny, but acknowledges, that he sought a starting point as 
near said tract as possible, and yet be outside the prohibited territory. 
The route, after crossing the river (the North Fork of the Canadian) 
was steep and through timber for a short distance—about a quarter of 
a mile. The following is his own story of the rnn—omitting questions: 

The horse I rode was a good horse—fast; he made the winning on the Oklahoma 
race track on the Fourth of July; I rode him just as fast as he could run; I got him 
headed in the direction and Jet him run; I lost my hat and blanket and one of my 
stirrups; the stirrup was torn off early in the race, by the horse running too close 
against a tree; when I reached the claim I jumped off the horse; as quick as I got 
off I saw parties coming from different directions; so I got back into the saddle and 


’ waved iny flag over my head to the people coming in; I thought they could see the 
flag better with me on the horse than if I stood upon ‘the ground, 


An attempt is made to show that Hensley must have er 
the Kickapoo line before noon, in order to reach the land in controversy 
before any of his competitors did. The principal reliance in support 
of this contention is the testimony of witness Ivy, who said of Hensley: 
‘¢He was in there a minute or two before the other parties came; I don’t 
know whether they were slow or he was fast.” But this testimony 


DECISIONS RELATING TO THE PUBLIC LANDS. 99 


must be construed in connection with that previously given by the 
same witness: 7 

A while before noon I had crossed the river into the Pottawattomie couniry; 

. | wasn’t on the line when the rest of the people made the run; ..... The 

first I saw of Hensley he was coming on a run a quarter of a mile west of the claim, 

or about that, | | 

So this witness, after all, does not say that Hensley was in the pro- 
hibited territory a minute or two before the other parties; but that he 
arrived ‘there”—where the witness was, nearly a mile inside the line— 
‘‘a minute or two before the other parties came”: which is precisely 
what Hensley himself asserts. After a careful examination of all the 
testimony bearing upon this branch of the ques On jal Y concur in the 
finding of the local officers, who say: 

Evidence was also introduced tending to show that Hensley could not have 
reached the tract at the time he said he did without having started from the Kicka- 
poo line prior to the noon hour. We do noé think the evidence sufficient to find 
against him on that point, | . 


Upon the question of fact as to whether Hensley made settlement 
ou. the land prior to the date of Waner’s entry, the local officers found: 
It is questionable whether the settlement he made, and his acts subsequent to his 


going on the land on September 22, are sufficient to hold in his favor on the ground 
of prior settlement. | 


In considering this praricl: of the matter it should be remembered | 
that 
the conditions attendant upou the opening of Oklahoina to settlement require the 
recognition of extremely slight initial acts of settlement in determining priorities 


between adverse claimants, if such primary acts are followed by residence within 
such time as clearly show good faith (Penwell v. Christian, syllabus, 23 L. D., 10), 


Hensley slept upon the ground the night after the opening—under a 
wagon-sheet, He testifies that the next day, September 23, he plowed 
about a quarter of anacre. He began the foundation of a house before 
the date of Waner’s entry (September .26, supra), which he afterward 
finished, and he and his family moved into it about the first of Novem- 
ber, and has ever since resided there, with his wife and five children. 

Waner, the entryman, testifies that on the 24th of September, 1891, 
when he first saw the land, he did not notice any plowing or other 
improvements. Toone fiuestion addressed to him on cross-examination 
‘he made a peculiarly evasive answer: 

@. Did you not tell me in my office, here in Oklahoma City, in the fall of 1891, that 
you knew Mr. Hensley was the prior settler on this tract of land, but that he couldn’t 
hold it, because he had been leasing land, and was a sooner?—A. J said he was a 
sooner, and that I believed I could prove every word of it at the trial. 

Witness Kay testified that about September 24, or 25—he is positive 
_ that it was before the 26 (the date of Waner’s entey) ie: “saw a little 

patch of breaking done, and a log foundation a ‘a . 
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~The decision of your office, appealed froit, finds that Hensley, “being 
the prior settler on the land, had the superior right thereto.” 

For the reasons her einbefore given, I concur in the conclusion that _ 
Hensley acquired a superior right to the land in controversy, and there- 
fore affirm said decision. 


DESERT LAND ENTRY—ALIENATION. 
WHEATON v. WALLACE. 


An ag reement by a desert land entryman to convey title to the land after the sub- 
mission of final proof, will not operate to defeat the entry, where said agreement | 
was entered into after the passage of the amendatory act of March 3, 1891, which 
recognizes the right of assignment in the entryman, and where the initial entry 
appears to have been made in good faith. 

An agreement by a desert entryman, made subsequent to the initial entry, to convey 
title to the water supply after the submission of final proof, is not ground for 
cancellation, if it appears that such agreement was afterwards, and prior to 
final proof, repudiated. 


— Seeretary Francis to the Commissioner of the General Land Office, Jan- 
(J, H. L.) uary 30, 1897. - (C. J. W.) 


The land involved herein is the SW. 4 NE. 4, 8.4 NW.4, N.E SW. : | 
and the SH. 4+ SW. 4 section 26, and the NE. NW. 4 4 and NW.4 NH.Z 
of section 35, T.658., 8.32 E., 2 M. D.M., independents: California, and 
district. | | 

‘The records of your office show that on May 4, 1888, Bion Samuel 
Wallace made desert land entry for said tract, together with one hun- 
dred and twenty acres of adjoining land, and that on February 10,1891, _ 
shortly before the expiration of the time within which he was by law 
required to make final proof, he relinquished his entry, whereupon on 
the same day Daniel T. Wallace made desert land entry for the tract 
now in controversy, being three hundred and twenty acres. | 
_ September 13, 1893, the local officers issued notice of Wallace’s inten- — 
tion to offer final proof on October 28, 1893. At the appointed time 
Wallace appeared with Samuel B. Wallace and J. H. Jackson, two of 
the witnesses named in his final proof notice. At the same time 
appeared Wesley J. Wheaton, and filed an affidavit of protest against 
the final proof on the following grounds: 

1. That said Daniel T. Wallace does not own, nor have a clear right to the use of 
sufficient water to irrigate said land and to keep it permanently irrigated. 

_ 2, That the reclamation of said land has been effected by the use of water owned _ 
and controlled by another party, and not by the use of any water owned by this 
claimant. 

That the said entry of Daniel T. Wallace is fraudulent and iNegal in this, to-wit: 
That at the time said entry was made the said claimant made and entered into a 
contract by which he agreed to obtain title to said lands for another party, and that 
said entry was made for speculatiy e purposes and not made in good faith. 


3. That no water owned by this claimant has ever been conducted upon said land 
as required by am or at all. 
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~ Thereupon on motion of Daniel T. Wallace the case was continued 


until October 30, 1893. On that day Wallace filed an affidavit as 


~. 


follows: 


Daniel T. Wallace being first duly sworn, deposes and says; My name is Daniel T. 
Wallace, and J am the identical person who on the 10th day of February, 1891, made 
desert land entry No. 619, at the U. S. Land Office at Independence, California, 
which said entry embraces the [description of land in controversy]. 

That affiant never filed or caused to be filed in the U. 8. Land Office at Independ- 
ence, Cal., any notice of his intention to make final proof of the reclamation of said 
tract of land; that affiant never signed any such notice nor caused the same to be 
signed, and that such notice bearing affiant’s signature thereto was signed bye some 
person other than affiant and without affiant’s authority or permission. 

That affiant received no notice or information of the time or place of making final 
proof herein until the 20th day of October, 1893, on which day affiant received a 
letter from 8. B. Wallace, dated and postmarked at Bishop, Cal., and addressed to 
affiant at ‘‘ Midas, Nev.,” which last meutioned place is more than two hundred miles 
from the U. 8. Land Office at Independence, California; That affiant received said 


letter at his ranch, which is twenty-five miles further from said land office than the 


distance above stated. 

That affiant is not now prepared to make said final proof, nor to prove the recla- 
mation of.said tract of land, and therefore prays that all proceedings heretofore 
nae as to said final proof herein, be dismissed until such time as the same niay be 

Wheaton filed an affidavit re eae allowing the entryman 
to make proof at any other time, and alleging that Daniel T. Wallace 
and Samuel B. Wallace on May 31, 1893, entered into a written agree- 
ment, by the terms of which Daniel T. Wallace was to make final proof 
and receive final certificate for the benefit of Samuel B. Wallace. 

The affidavit was accompanied by a copy of the alleged agreement. 

Wheaton also on the same day, but at different hours, filed two affi- 
davits executed that day by Samuel B. Wallace. 

In the first he states that he was the authorized agent of Daniel T. 
Wallace in Itiyo county. That S. B. Wallace and D. T. Wallace 
entered into an agreement by which 8S. B. Wallace was. authorized to. 
do all nevessary things preparatory for the submission of final proof. 
for the lands embraced in D. BE. No. 619, so that D. 7, Wallace could 
come from his home in Nevada and ee final proof without delay. 


That the copy of the agreement attached to the affidavit of Wesley J. 


Wheaton is a correct copy of the original agreement. That at the 
instance of D. T. Wallace said S. B. Wallace caused notice of said 


final proof to be published, said proof to be submitted on October 28, 


1893. That D. T. Wallace appeared with his witnesses at the time 
named, but when confronted with a protest refused to proceed with his 
final proof, 

_ In the second affidavit he states that on said 28th day of October, 
1893, D. T. Wallace did not even have the right to the use of sufficient 
water to irrigate said land, and does not now own or have such water 
or water-right, and that the water conducted upon the land belonged 
to affiant. That after the water had been run upon the pee 
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affiant transferred to said Daniel certain stock in the Owens River 
Canal.Company, and that said Daniel T. Wallace gave him bond and 
security for the return of said stock, after making his final’ proof. 
The following letter in reference to the agreement is in evidence: 

| | AUSTIN, Nuy., September the 28th, 1893. 
Mr. Bion WALLACE, Bishop. : 


Sir: I have been waiting for some time expecting to hear from you in regard to | 
proving up on that land. I am ready at any time to come down and do my part 
towards it, and would like to know whether you have got the Jand in shape so that 
it can be proved up on or not, and what you intend to do in regard to it. You know 
that the agreement was that it should be ready in August for me to do my share. _ 
Now, sir, I either want you to be ready soon for me to prove up on it, or else send me 
part of the money that is coming to me on it, so that I will know that you intend to 
‘keep your agreement with me in regard to it. Now let me hear from you in regard 
_ to it soon, for if I don’t I shall have to come down there and see what I can do in 
regard to it myself, : 
Yours in haste, (Signed) D. T. WALLACE. 


Wheaton also on October 30, 1893, filed an uneoiroborated affidavit 
of contest against the entry, alleging on information and belief 

that the said Daniel T. Wallace at or before the date of said filing upon said lands 
made aud entered into an agreement for the sale of said lands as soon as he obtained 
patent therefor, and that said entry was not made in good faith but was made and 
is now held for speculative purposes. 

The local officers on November 11, 1893, granted the entryman’s 
request to dismiss the proceedings in regard to the submission of final 
proof, and dismissed the protest on the holding that the entryman may 
offer final proof at any time within the lifetime of the entry. Wheaton 
appealed from said decision to your office. | 

During the pendency of the appeal the entryman, on December 20, 
1893, gave notice of intention to make final proof, whereupon the local 
officers set February 5, 1894, as the date for receiving proof. At the 
appointed time the entryman appeared and submitted his proof, con- 
sisting of the testimony of himself and John Schober and William G, 
Dixon, two of the witnesses named in his notice to make proof, and the 
certificate of said William G. Dixon, as secretary of said Owens River 
Canal Company, to the effect that the entryman is the owner of sixteen 
shares of the capital stock of the Owens River Canal Company, enti- 
tling him to the use of one hundred and sixty inches of water measured 
under a four inch pressure from the canal of said company. Wheaton 
also appeared and protested against the reception of the final proof, 
but did not cross-examine the entryman and his witnesses, although he 
was advised by the local officers of his right of cross-examination. © 
' Wallace offered to make payment for the land, but the local officers 
refused to receive the money, and on the same day reported the facts 
to your office, stating that they will hold the final proof to await the 
disposition of contestant’s appeal from their office decision of November 
11, 1893, dismissing his former protest, and also to await the determ1- 
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nation of the contest, should a hearing be ordered on the contest affi- » 
davit filed by Wheaton, October 30, 1893. April 21, 1894, your office 
considered Wheaton’s appeal, and affirmed the dssiaion of the local 
officers dismissing his protest, and also affirmed their action of Febru- 
ary 5, 1894, holding the entrymaw’s final proof subject to the contest 
rocco ies. No comment was made in said decision on Wheaton’s 
failure to cross-examine the entryman and his final proof witnesses and 
to fully present his case at the time of the submission of the final proof, 
The decision directed the local officers to allow Wheaton to proceed 
against the entry on his affidavit of contest of October 30, 1893, if they 
consider the allegations sufficient. 

June 25, 1894, Wheaton filed an sinsnded afidavit of contest Palioping 
that the said entry is fraudulent and illegal because the said Daniel T. Wallace at — 
or before the date of the said filing upon said land, made and entered into an agree- 
ment for the sale of said land as soon as he should obtain patent therefor; that said 


entry was not made in good faith but was made in the interest of another party, and 
is now held for speculative purposes. : 


This affidavit was corroborated by Samuel B, Wallace. | 

September 14, 1894, the local officers issued notice of contest set- 
ting the hearin for October 30, 1894. After several continuances had 
upon the agreement of the par ties the case went to trial December 15, 
1894. The contestant introduced only one witness, Samuel B. Wallace, 
to prove his allegations against the validity of the entry, while the 
defendant offered no testimony at all. 

Samuel B. Wallace testified that on May 4, 1888, he nade des sert 
land entry for the tract in controversy beseuher with one hundred and 
twenty acres of adjoining land under the name of Bion 8. Wallace, 
and that on February 10, 1891, shortly before the expiration of the 
time within which he was by law required tu make final proof he relin- 
quished his entry for the reason that he had been unable to obtain 
. water to irrigate the land; that prior to his relinquishment he induced. 
Daniel T. Wallace to agree to make entry for the land immediately 
upon his relinquishment; that he went to the land office in company 
with Daniel T. Wallace and filed his relinquisiiment and furnished the 
money to pay the land office fees for Daniel T. Wallace’s entry. He 
further testified on direct examination that he had an understanding 
with Daniel T. Wallace at the date of the entry that he was to receive 
one-half of the land after final proof, for which he was to give his 
nine shares of stock in the Owens River Canal Company, but that this 
understanding was never reduced to writing, and that in 1893, he 
entered into a written agreement with the entryman by the terms of 
which he was to do all the work required by law to be done on the 
land, and to pay for advertising the final proof notice, and to pay | 
$780 after final proof for a title to all of the land. On cross-examina- 
tion, he contradicted his statement that he had hadan understanding 
with Daniel T. Wallace at the date of the entry for the conveyance of 
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one-half of the land, and testified that he did not have such an under- 
standing until after the entry was made. He farther testified that he 
did the work required to be done on the land and paid for advertising 
first final proof notice; that he, on October 28, 1893, or a few days | 
before that date, transferred to Daniel T. Wallace nine shares of stock _ 
in the Owens River Caual Company, but that he took a bond from | 
the entryman fora reconveyance of the stock and that the transfer 
was not made in good faith, but solely for the purpose of enabling the 
entryman to make a satisfactory showing on final proof that he had a 
tight to sufficient water to irrigate the land; that Daniel T. Wallace | 
reconveyed the stock to him about December 3, 1893; that he did not 
- induce Wheaton to bring the contest, but that he expected to acquire 
title to the land under his written agreement with the entryman, and 
that he had the money ($320) ready to make final payment to the local 
i officers in case the final proof should be accepted. No copy of the 
contract alleged to have been entered into between the witness and 
the entryman on May 31, 1893, was offered in evidence, but on January 
9, 1895, after the hearing had been closed, the contestant without 
notice to the entryman filed a certified copy of the complaint in an 
action brought by D. T. Wallace against S. B. Wallace in the district 
court for the State of Nevada in and for the county of Lander, to 
recover damages for the breach of the alleged contract, which is seb 
out in the complaint. 

_ February 23, 1895, the local officers rendered decision as follows, 
after making a statement of the facts: 


-Froin the testimony presented it appears that the said Daniel T. Wallace at or 
before the date of the said filing upon the said lands, made and entered into an 
agreement for the sale of said lands as soon as he should obtain patent therefor, and 
that said entry was not made in good faith but was made in the interest of another 
party and is held for speculative purposes. We accordingly recommend that said 
entry be canceled. 
On the entrymai’s appeal your office on October 10, 1895, rendered 
decision finding that the entryman made the entry in good faith, and 
without any agreement or understanding to convey any part of the 
Jand to Samuel B. Wallace; that at the date of the final proof he had 
-a clear right to sufficient water to irrigate the land; that he wade the 
final proof to acquire title for his own use and benoit and without any 
intention to convey the land to any other party; and that on May Ol, 
1893, he entered into an agreement to convey the land to Samuel B. 
‘Wallace after final proof in consideration of certain work to be done 
‘and money to be paid by him, but that said Samuel B. Wallace refused 
to keep his part of the Resmi hE and did not expect the land to be 
conveyed to him. On this finding, your office held that the agreement 
| to convey the land was a valid assignment of the entry under section 7 
of the desert land act, as. said act is amended by section 2 of the act 
of March 3, 1891 (26 Stat., 1095) and affords no ground for the can- 
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Gellation of the entry. The decision of the Jocal officers was therefore 
reversed and the contest dismissed. 

Wheaton’s appeal from said decision brings the case ‘before the — 
Department. 

Tlie contestant has failed to prove that the entryman had enter ed 
the land under any agreement or understanding to convey any part of 
the land to Samuel B. Wallace, or that he entered into the particular 
agreeinent alleged to have been made May 31, 1893. With reference 
to any written agreement, all that is proved in accordance with the 
rules of evidence, is that such agreement was entered into between the — 
parties. The agreement itself was not offered in evidence. It was not 
shown that any effort was made to have it produced, and no foundation 
was laid to authorize the introduction of a copy or to allow its contents 
to be shown by parol evidence. If there is any record of the agree- 
ment, the fact does not appear. The paper which is denominated a 
certified copy of the agreement, which is found with the record, is 
not a Gertified copy of the agreement, but the certificate is to the effect 
that the paper is a true and correct copy of a complaint in the clerk’s 
office. This paper was inadmissible, and is not in a legal sense a part 
of the record. It was filed with the local officers, without notice to the 
other side, after the case had closed. It does not appear what consid- 
eration was given to it by the local officers. Your office construed it, 
but it is harmless, since, if it were to be considered as evidence, its 
~ terms show that it Tiss reference to a transfer to be made after final 

proof, and was entered into at a timé when it would not have been 
unlawful to make at assignment of thé entry under section seven of 
the desert land act, as amended by the act of Mareh By 1891 (26 Stat., 
1095). 

It has never been carried into effect. S.B. Wallace, one of the parties 
to it, and protestant’s chief witness, repudiates it and claims nothing 
ander it, while the éiitryman submits his final proof on an entirely dif- 
ferent basis from the one contemplated by the agreement. Itis insisted, 
however, as testified to by S. B. Wallace, that there was an antecedent 
verbal agreement in reference to certain shares of water stock to be fur. 
nished the entrymen, but the witness admits that it was made subse- 
quent to the date of the entry of D.'T: Wallace, and this being conceded, 
it could only have reference to acts thereafter to be performed, and 
which were abandoned and never performed. If D. T. Wallace had 
carried out the scheme of submitting his final proof on a false a it 
would have been rejected, and his entry canceled. 

- The mental state, or mere purpose of an entryman, is ouly to be con- 
sidered in connection with some material act to be performed by. him, 
either in making the entry or perfecting it. A fraudulent agreement to 
be acted on in the future, entered into before or at the time of entry 
will vitiate it, because the iNegal purpose and the act of entry are con- 
joined and soexiatent The contestant is in the attitude of denying that 
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an illegal purpose or scheme which has reference to a future act to be 
performed can be abandoned before it ripens into an act, and its conse-. 
quences avoided. This may be true to a limited extent in the domain 
of morals, but, in law, the mere entertaining of an unlawful purpose, 
which is abandoned, while it is yet only a purpose, and never acted 
upon, is without penalty. The illegal purpose which the contestant 
charges against the entryman had its origin between the two material 
acts of making entry and offering final proof. We have aiready seen 
that the entry is untatuted, and it now remains to be seen how it affects 
the final proof. | 
The offense of the entryman is that at one time he contemplated 
basing his final proof on the spurious ownership of certain water rights, 
but becoming alarmed, backed out from doing this, and became the 
owner in his own right of the necessary water and water rights on 
which he submitted his final proof. It is not denied that the land was 
reclaimed, and that the entryman was the owner of the water and water 
rights necessary for its proper irrigation, when his final proof was sub-- 
mitted. This proof meets the requirements of the law. 
Your office decision is accordingly affirmed. 


SCHOOL LAN DS—INDEMNITY SELECTION—APPROVAL. 


ToDD v. STATE OF WASHINGTON. 


The anthony of the Secretary of the Treasury in the matter of school lands con- 
ferred by the act of May 20, 1826, was transferred. to the Secretary of the Interior 
by the act organizing the Interior Department. 

The approval of a school indemnity selection by the Secretary of the Interior passes 
the title thereto, and, in contemplation of law, makes such selection the act of 
_ the Secretary, and it is thereafter not material to inquire how such selection was 

> made in the first instance. 

The provisions contained in sections 10, and 11, of the act of February 22, 1889, in 
so far as in conflict with sections 2275.and 2276, R.S., are superseded by the act © 
of February 28, 1891, amending said sections. 


Secretary Francis to the Commissioner of the General Land Office, Jan- 
(1. H. 1.) - uary 30, 1897. (C, J. G.). 


Thomas W. Todd has appealed from your office decision of September 
23, 1595, sustaining the action of the local officers in rejecting his home- 
stead application of August 5, 1895, for the NE. 4 of Sec. 9, T. 38 N., 
R. 2 E., W. M., Seattle land district, Washington, 

The ground for such action was that the said tract was not public 
land of the United States, the same being included in list No. 1 of 
school indemnity selections approved May 4, 1895, and certified to the 
State of Washington, and therefore not subject to homestead entry. 

It would seem that the said selection was regular and valid notwith- 
standing the contention of the appellant to the contrary. 
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‘The appeal urges that the said seieetions are invalid for the following 
reasons: . | 


1, The county commissioners were not authorized to select, Jand in lieu of defi- 
ciencies for natural causes. 

2. Because Washington was not entitled to indemnity on the basis enrployed. 

8. Because the township in which this land was selected was not entitled to the 


amount selected. 

4, Because the act of February 22,1889, repealed the acts reserving said land, so 
far as they apply to Washington. 

5, Because the act of February 22, 188', has provided school lands for the Biats: 
and the manner-in which she may acquire es 

6. Because the cause for the reservation of the land has acased to exist. 


It will not be necessary for the purposes of this decision to consider 
the foregoing assigninents in regular order. | 

Section 20 of the act of March 2, 1853 (10 Stat., 172), establishing the 
territorial goverument of Washington, Drovideses 

That when the lands in said Territory shall be surveyed under the direction of the 
government of the United States, preparatory to bringing the same into market or 
otherwise (lisposing thereof, sections numbered sixteen and thirty-six in each town- 
ship in said Territory shali be, and the same are hereby, reserved for the purpose of 
being applied to common schools In said Territory, And in all cases where said sec- 
tions sixteen and thirty-six, or either or any of them, shall be oceupied by actual © 
settlers prior to survey thereof, the conuty commissioners of the counties in which | 
said sections so occupied as aforesaid are situated, be, and they are hereby, author- 
ized to locate other lands to an equal amount in sections, or fractional sections, as 
_ the case may be, within their respective counties, in heu of said sections so oceupied 
as aforesaid. 


The act of February 26, 1859 (11 Stat., 385), anthorized the settlers 
ou sections sixteen and thirty-six, provided for in the above act, to 
pre-empt their settlement claims; and if said sections happened to 
be reserved or pledged for the nse of schools, other lands were appro- 
-priated in lieu of such as might be patented by pre-emptors, the said 
lands to be selected and appropriated in accordance with the principles 
of adjustment and the provisions of the act of May 20, 1826 (4 Stat., 
179). ‘The latter act provides that the selections shall be made by the 
Secretary of the Treasury; hence, the appellant contends that there is 
no authority under the act of February 26, 1859, for the said selections 
to be made by the county commissioners, they not pene specifically 
mentioned as in the act of March 2, 1853. , 

The Department of the Interior was created by the act of Conegre 88 
appreved March i) 1849 (9 Stat., 395). Section three of said act 
provides— | 

That the Secretary of the Interior shall perform all the duties in relation to the 
General Land Office, of supervision and aBpOM, now pa pOeRBEE YS by the Secretary of 
the Treasury. 

In section 441 of the Revised Statutes the Secretary of the Interior 
is charged with the supervision of peers business relating to the public 
lands. 


2 
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Hence, all the powers relating to the public lands conferred upon the 
Secretary of the Treasury by the act of May 20, 1826, were transferred 
to the Secretary of the Interior by the act of March 2, 1849, organizing 
the Department. So, granting that the selections herein should be 
made in accordance with the provisions of the act of 1826, as contended 
by plaintiff, yet, by virtue of the organic act of 1849, as embodied in 
said section 441 of the Revised Statutes, the said selections could be 
made by the Secretary of the Interior, and still be in accordance with 
the provisions of the act of 1826. Notwithstanding no specific mention 
is made of the county commissioners in the act of 1859, still the power 
to make the selections remains with the Secretary of the Interior by 
virtue of legislation subsequent to the act of 1826, So long, therefore, 
as they are made under the authority and approval of the Secretary of 
the Interior it matters not how they were niade in the first instance. 
When approved by the Secretary of the Interior they under the law 
become his selections. The fact that the selections were made in the 
first instance by the county commissioners, does not on that account 
invalidate them. The approval of the selections is the act that passes 
title, and as has been shown the Secretary of the Interior possesses 
the author ity to make this approval. , 

Nearly all other propositions contained in | the assignment of errors 
were definitely decided in the case of Daly v. State of Washington (20 
L. D., 35). It was held in that ¢ase that a selection is not necessarily 
invalid though in excess of the basis on which it is made, for the reason. 
that the excess was undoubtedly in compensation for a deficiency in 
some other selection embraced in the list; that the act of February 26, 
1859, is applicable to the State of Washington, as previously held in 
the cases of John W. Bailey e¢ al. (5 L. D., 216), Hulda M. Sinith (11 
L. D., 382), and Sharpstein v. State of Washinton (13 L. D., 878); and 
that tlie reservation created by the act of March 2, 1853, is not released 
by the enabling act of February 22, 1889 (25 Stat. 676), as held in the 
case of L. H. Wheeler (11 L. D., 381). See also cases of Levi Jerome 
et al. (12 L. D., 165), and Sharpstein ». State of Washington (supr a). 

A lengthy ar poaacnt is filed by the appellant in support of the errors 
assigned, and especially in an endeavor to show that the act of Febru- 
ary 26, 1859 (R. S. 2275 and 2276), was repealed by the act of February 
22,1889. The act of February 26, 1859, was a general act, and the 
apparent conflict between said act and sections 10 and 11 of the act of 
_ February 22, 1889, has been recognized by the Department, and it has 


been held that the provisions contained in sections 10 and 11 of the 


Jast mentioned act are superseded by the act of February 28, 1891 (26 
Stat. , 796), amending sections 2275 and 2276 of the Revised Statutes. 
Thus, in the instructions to your office dated Apr il a 1891 (12 L. D., 
400), it was stated 


that the provisions of the prior act of February 22, 1889, - so far as they are in 
conflict with those of said sections 2275 and 2276 of the Revised Statutes as amended 


ie 
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by the later act of February 28, 1891, are superseded by the provisions of said sec- 


tions a8 amended, and the prants of school lands to those States mentioned in said 


act of February 99 , 1889, are to be administered and adjusted under the provisions 
of this later Soneval law. 

The appellant herein makes no allegation of settlement prior to the 
survey of lands in the field, which would bring him within the provi- 
sions of sections 2275 and 2276 asamended. His homestead application 


was presented August 5, 1895, and hence was properly rejected, the land 


having been approved to the State May 4, 1895. 
Your office decision is hereby affirmed. 


PRIVATE LAND CLAIM—ACT OF JULY 7, 18388, 


THE PERRINE GRANT. 


The grant made to Dr. Perrine by the act of July 7, 1838, and subsequently conferred | 
by Congress upon his heirs, was a grant in praesenti, conveying the legal title to 
the grantees, defeasible only by forfeiture duly declared by act of Congress; and 
until such forfeiture be so declared the grantees have the right to make the 
settlement required as a condition precedent to the issue of patent. 


Where the attention of Congress has been called to the fact that the conditions sub-. 


sequent in a grant have not been complied with, and no action is taken by Con- 
gress, such fa. ilure to act will be taken by the Department as an expression of 
the legislative will that the decisions of the courts be accepted as a guide in 
administering the law. 


The right of settlement on the granted premises is restricted to the grantees or those 


claiming under them, and all other settlers thereon are naked trespassers; and 
their settlements may be claimed by the grautees as a fulfillment of the condi- 
tions of the grant, whenever the settlement is such as the grant requires, 


If the terms of the grant are complied with it innres to the beneficiaries thereunder, 
and patent will issue accordingly; it is therefore not material for the government 
to aus as to the interest of others in said grant. | 


Secretary Francis to the Commissioner of the General Land Office, Jan- 
(IL.H.L.)°  - wary 380, 1897, — (P. J.C.) 


Iam in receipt of your report, of date January 9, 1897, upon a com- 
munication addressed to this Department by the Honorable Thomas 
H. Carter, United States Senate, of date December 31, 1896, in refer- 
ence to the Perrine grant in Dade county in the State of Plorida. 

The communication is as follows: 

Referring to your recent communication concerning the Fer rine land grant in Fla., 


addressed to the Senate Committee on Public Lands I, as chairman of the sub-com- 
mittee haviug the matter in charge have been informed that proofs of compliance 


with the terms of the graut are now before the Commoner of the General Land — 
Office awaiting examination.. 


Desiring to dispose of the water I have the honor to request. that the proofs 
referred to be taken up for examination at the earliest practicable date and that I be 
advised of the conclusion of your Department as to their sufficiency, 


The subject of this nUary the Perrine grant, is a matter that has 
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been called to the attention of your office and the Department by those . 
interested since the first grant to Doctor Henry Perrine in.1838. Its 
history, together with that of. the original grantee, is replete with inci- 
‘dents in connection with the early settlements of South Florida and 
endeavors to cultivate and propagate the plants contemplated by the 
act, together with many distressing incidents brought about by the 
Seminole Indian War, which prevailed throughout that region for 
nearly a quarter of a aes after the territory had been purchased 
from Spain. The history of it, so far as necessary to determine the 
matter that has been again recently brought to the attention of the 
Department, is as follows: 

Congress by act of July 7, 1838 (5 Stat., 302), passed the following act: 


Whereas in obedience to the Treasury circular of the 6th of September, eighteen 
hundred and twenty-seven, Doctor Henry Perrine, late American Consul at Cam- 
peachy, has distinquished himself by his persevering exertions to introduce tropical 
- plants into the United States; and whereas he has demonstrated the existence of a 
tropical climate in southern Florida, and has shown the consequent certainty of the 
immediate domestication of tropical plants in tropical Florida, and the great proba- 
_ bility of their gradual acclimation throughout all our southern and son th western 
states, especially of such profitable plants as propagate themselves on the poorest 
soils; and whereas, if the enterprise should be successful, it will render valuable our 
hitherto worthless soils, by covering them with a dense population of small cultiva- 
tors and family maunfacturers, and will thus promote the peace, prosperity, and. 
permanency of the Union: Therefore, be it enacted by the Senate and House of — 
_ Representatives of the United States of America in Congress assembled, that a town- 
ship of land is hereby granted to Doctor Henry Perrine and his associates, in the 
_ southern extremity of the peninsula of east Florida, to be located in one body of six 
-. miles square, upOR any portion of the public lands below twenty-six degrees north 
latitude. 

Suc. 2. And be it further enacted, that the said tract of land shall be located 
within two years from this date, by said Henry Perrine, and shall be surveyed under 
his direction, by the surveyor of Florida, provided, that it shall not embrace auy 
land having sufficient qnantities of naval timber to be reserved to the United States, 
‘nor any site for maritime ports or cities. 

Suc. 3. And be it further enacted, that whenever any section of land in said tract, 
shall be really occupied by a bona fide settler, actually engaged in the propagation 
or cultivation of valuable tropical plants, and upon proof thereof being made to the 
Commissioner of the General Land nee a patent shall issue to the said Henry 
Perrine and his associates, 3 

Suc. 4. And be it further enacted, that every section vee land in the tract afor seh 
which shall not be occupied by an actual settler, positively engaged in the propaga- 
tion or cultivation of useful tropical plants, within eight years trom the location of 
said tract, or when the said adjacent territory shall be surveyed and offered for sale, 
shall he forfeited to the United States. 


It is shown by the voluminous correspondence of Doctor ponies 
after the passage of this act and until some time in the year 1840, that 
although the obstacles he was forced to encounter in order to carry out 
the terms of the grant were almost insurmountable, he did make an 
effort so to do, moved his family there and resided upon the land that 
he had selected in compliance with this act. It is shown by the same 
correspondence that he planted some of the plants that were contem- 
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plated, but owing to the unsettled conditions, marauding bands of 
. Indians infesting the country, the efforts were confined to a very small 
area, upon which it seems he started a nursery for the purpose of pro- . 
ducing the plants that he intended experimenting with. While engaged 
in this work at Indian Key, some time in the summer of 1840, Doctor 
Perrine was murdered by the Seminole Indians, his wife and children 
barely escaping with their lives; his house, furniture, library, out build- 
ings, and other valuable iniprovements were burned and destroyed. _ 
_ Congress, by the act of February 18, 1841 (6 Stat. ee passed the 
following supplemental act: : 
Whereas, under the provisions of the act, to which this act is a supplement, Doctor 
- Henry Perrine made, in the manner thereby required, the location therein author- 
ized; and while engaged in the necessary measure to carry into effect the object 
contemplated by said act, was murdered by the Seminole Indians; and whereas Mrs, 
Ann F, Perrine, the widow of the said Doctor Perrine is anxious to continue the 
undertaking thus commenced by her late husband, but is prevented from sv doing by 
the continuance of the Indian War in Florida: Therefore, be it enacted, etc., that 
Mrs. Ann IF’, Perrine, the widow of the said Henry Perrine, and Sarah Ann Perrine, 
Hester M.S. Perrine, and Henry E. Perrine, his surviving children, are hereby 
declared to be entitled to all the rights and privileges vested in and granted to the 
said Doctor Henry Perrine, by the act to which this is snpplement, and that the 
time limited by said act, in which every section of said grant should be occupied to 
prevent the forfeiture of the same to the United States, be, and the same is hereby, 
- extended to eight years from and after the time when the present Indian War in 
Florida shall cease and determine. 


The land was officially surveyed in 1847 and the tract theretofore 
designated by Doctor Perrine in person was set aside for him, and 
embraces lands described as follows: Sections 12, 13, 24,25 and 36 T, 
55 8., R. 39 E.; Section 1, T. 56 S., R.39 E.; Sections 7, 8, 9, 10, 11, 14, 
15, 16, 17,18, 19, 20, 21, 22, 23, 26, 27, 28, 29, 30, 31, 32,33, 34, and 35, T. 55 
S., R. 40 E.; and Sections 2, 3, 4,5, and 6,T.56 8., KR. 40 ., Tala. Mer, 
It appears that after the passage of the supplemental act the widow 
and children of Doctor Perrine undertook to carry out the provisions 
of the same by establishing settlers on each section. Thirty-six fami- 
lies from the Bahama Islands were engaged came over and commenced _ 
to establish their homes on the land, but were soon compelled to aban- 
don them by reason of being frightened or driven off by the Seminole’ 
Indians. | 

Some effort, however, was evideutly made by these inhabitants, or 
the heirs directly, to comply with the terms of the act, as J] find in the 
record the affidavits. of Alexander Mackay, R. R. Fletcher and Wil- 
liam H. Mears, sworn to on April 5, 1848, in which they say that they 
superintended the planting of fisba sal hemp ” and Jime seed; each of 
them enumerate the sections of land upon which this planting was 
done, and an examination of the same shows that it covered every one 
of the sections included in the grant. 

It appears that the representatives of the heirs in 1850 presented a 
memorial to Con gress praying that the terms of the grant be extended : 
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owing to the unsettled conditions: that then prevailed in ) that vicinity. 
No action, however, seems to have been taken by Congress in relation 
to the matter. | 

It is a matter of history that the Seminole ‘War, which was referred 
to by Congress in the supplemental act, was one of lon g duration and 
seriously retarded the settlement of that part of the country. It 
appears, however, ‘by the records in the War Depar tinent, that open 
hostilities officially ceased in December, 1855; yet it is serra that 
there were marauding bands still har assing the settlers for some time 
thereafter. 

From 1862 down to the present time the heirs of acter Perrine nage 
been before your office, the Department and Congress, persistently 
demanding that their rights to the grant should be recognized; but 
_ little seems to have been accomplished in the matter except by reports 
made from your office to Congress in relation to the status; and In that. 
of March 17, 1887, your office recommended that pateuts be issued to. 
three sections named, because proof had been made of compliance 
with the act. | 

“Tt appears that the laud embraced in the grant was regularly with- 
drawn and set apart under the provisions of said act of 1838, and 
although there had not been a strict compliance with its terms by the 
heirs of Doctor Perrine, and proof made as required, yet the lands had 
been held not subject to disposal on any account until Congress shall 
have given authority to restore the same to the public domain. ae 

The State of Florida at one time laid claim to the land under the — 
swamp act of 1850, and in 1873 made selection of the same, but in 
view of the priority of the Perrine grant these selections were sus- 
pended by your office and no steps taken in relation thereto until the 

rights of the grantees were fully determined. 
_ Yhe inquiry of Senator Carter, quoted above, in relation to this 
grant, seems to have been brought about because of the introduction 
of a bill in the first session of the fifty-fourth Congress to restore to 
the public domain in the lands within the grant, to enable settlers 
within the limits of the same to homestead the tracts actually occupied 
by them. - 

‘The report of your oflice has been forwarded to the Department, by 
reason of the request of Senator Carter, together with all the records 
in connection with the matter, and it has been deemed advisable to 
- investigate the subject with a view of determining whether or not any’ 
- further legislation is required or whether the parties have complied 
with the terms of the grant sufficiently to warrant the issuance of 
patents to them. 

After mature deliberation upon this subject, Tam saueineed that the | 
grant to Doctor Henry Perrine, subsequently conferred as It was by — 
the act of Congress upon his heirs, was a gr ant in praesenti, conveying 


the legal title to the grantee, defeasible only by forfeiture duly declared 


by act of Congress. Until such forfeiture be so declared the - grantee 
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has the right to make the settlement required by the grant as a condi- 
tion precedent to the issuance of patent, as contemplated by the acts 
of Congress, and whenever the requirements of the grant have been 
complied with as to any section of the township, and proofs thereof 
submitted and accepted, a right to title thereto has vested, and Con- 
gress can not declare a for feiture thereof without impairing the validity | 
of the grant. | 

That the grant is one in praesenti is wonelasively decided by the 
supreme court in Schulenberg v. Harriman (21 Wall., 44). The question 
before the court in that case was the construction of an act granting 
lands to the State of Wisconsin to aid in the construction of railroads, — 
and by the first section it is declared, ‘that there be and is hereby 
granted to the State of Wisconsin,” etc., certain sections of land enu- 
merated. And it was provided further, in the fourth section, that, 
if said road. is not completed within ten years, no further sales shall be made, and | 
the lands unsold shall revert to the United States. 

Determining whether this grant should be forfeited because the roud 
was not constructed strictly according to the terms of the statute, and 
referring directly to the last quotation above, the court say: 

It is settled law. that-no one take advantage of the nonperformance of a condition 
subsequent annexed to.an estate in fee, but the grantor or his heirs, or the successors 
of the grantor if the grant proceed from an artificial person; and if they do not see 
lit to assert their right to enforce. a forfeiture on that ground, the title remains 
unimpaired in the grantee. The authorities on this point, with hardly an exception, 
are all one way from the Year Books down. And the same doctrine obtains where 
the grant upon condition proceeds from the government; no individual can assail 
the title it has conveyed on the ground that the grantee has failed to perform the: 


conditions annexed. . 
In what manner the reserved right of the penton for breach of the condition must, 


be asserted so as to restore the estate depends upon the character of the grant. If 
it be a private grant, that right must be asserted by entry or its equivalent. Ifthe 
grant be a public one it must be asserted by judicial proceedings authorized by law, 
the equivalent of an inquest of office at common law, finding the fact of forfeiture. 
and adjudging the restoration of the estate on that ground, or there must.be some. 
legislative assertion of ownership of the property for breach of the condition, such 
as an act directing the possession and appropriation of the property, or that it be 
offered for sale or settlement. 

The doctrine here announced by the court has been followed tne it in. 
a great number of cases subsequently, notably those of Van Wyck v. 
Knevals, 106 U. S., 360; St: Lous &c., Railway v. McGee 115 U.S., . 
469; Bybee v. Ore. and Cal. RB. R. Co. 139 U. S. 663; Deseret Salt Co. 
V. Tarpey, 142 U.8., 241; and Lake Superior Ship Ro, Co. v. Cunning- 
ham, 155 U. S., 354. 

The principle decided in these cases has pean invariably applied by 
the Department in the construction of similar grant. See Cooper et al. 
v. Sioux City R. RB. Co., 1 L. D. 345; im re Central Pacific R. BR. Co., | 
21. D., 489; Wisconsin R. BR. Co., 5 L. D., 81; Wisconsin Central R. R. 
Co., 6. ah D., 190; and Plaetke v. Central R. R, Co., 10 L. D,; 317, 

10671—vo1. 248 
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. It hag also been decided by the Department that where the attention © 
of Congress has been. called to the fact that the conditions subsequent 
have not been complied with (as in this case by a petition of the 
grantees in 1850 and again in 1887), and no action is taken by the Con- 
‘gress, the Department accepts its failure to act as an expression of its 
will that the decisions of the court shall be taken as its pulde in admin- 
istering the law. Daneri v. Texas and Pacific R. B. Co., 2 L. D., 548, | 

In view of these authorities it would seem that if there has been a 
compliance with the terms of the act upon the part of the grantees, 
even though it may have been since the close of the Seminole War, as 
contemplated by Congress in the supplemental act, the fee of the land 
- still rests in them, and before final action by Congress, or judicial pro- 
ceedings instituted, patents may be issued to the grantees. 

‘It may be said further, that the right of settlement upon the granted 
premises would be restricted to the grantees or those claiming under 
them, and all other settlers thereon are naked trespassers and their 
settlement may be claimed by the grantees as a fulfillment of the con- 
dition of the grant whenever the settlement is such as the gr ant 
requires. | 

It appears that there were a number of settlers on ane lands, and in. 
December, 1896, all of them with the exception of John W. Roberts, 
Sarah M. Roberts, James A. Smith, John I. Roberts and George i. 
Mehring, made proof before a United States Commissioner, and the 
same was transmitted to your office. It is not deemed advisable to go | 
into details regarding this proof. Its sufficiency is a matter your office _ 
must primarily pass upon, which has not yet been formally done. It 
is sufficient in this connection to say that in your office letter of Jan- 
uary 9, 1897, reporting on reference of letters of Senator Carter, it is 
said, ub the proofs appear to me to be in compliance with the provisions: 
of. See. 3 of the act of July 7, 1838.” - 

Your office during the month of January, 1897, ‘has forwarded to the 

Department several letters written by the three Boberts, Mehring and 
; Smith, the persons who, as stated above, refused to make final proof, 

and one E. I. Robinson, who is acting as attorney for the others. The 
same parties have also written letters to the Secretary of the Interior; 
also to.a United States Senator, who has forwarded copies of the 
letters he received to the Department. These letters are not deemed , 
of sufficient importance as beari ing upon any question as to the validity 
of the grant or the improvements placed thereon-by. themselves or those - 
: who. did make final proof, to warrant more than a passing consideration. 

In your office report to the Department, of Jé ae a 1897, you refer 
to the letter of. Robinson and say: 

I think no showing is made by the said letter which would warrant the suai of 


an inspector to Flor ida, or which would raise any presneae of bad faith against — 
the. claimants under the grant. 3 : 


‘J concur in this. The statements: are not under: oath, and ean ee 
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therefore be accepted to overcome the final proof. Aside from this 
there is nothing charged, even if sworn to, that would defeat the grant 
or warrant sending an inspector. The parties do not state that there 
has been any failure to comply with the terms of the grant in regard 
to the particular tracts they occupy. : 
- Lhe particular grievance of these persons seems to be against certain 
railway companies which appear to have been instrumental to some 
‘extent in the development of the lands.. It is not shown by the record 
‘before me what interest the companies have in this land, and it is 
wholly immaterial what their interest may be. If the terms of the 
erant are complied with, even if railway companies have assisted in. 
doing so, the grant inures to the beneficiaries under the grant, and the 
patents will necessarily run to them. -Any grievances, therefore, the 
settlers may have against the companies is a matter between themselves 
and not one the government will take part in. | 

- Yhese same patties have also forwarded a copy of an affidavit sent 
to the vice president of the Hast Coast Railway Company in which is 
recited at some length their grievances. But as said in reference to 
the letters, the matters therein cOnunen, do not raise any question the 
- government can consider. 

There is also a copy of another affidavit made by the same parties, 
not addressed to any one, but inasmuch as It says, 

that if a government inspector authorized to take depositions of settlers and. thor- 


oughly honest should come down here he would be kept busy a long time investi- 
‘gating injuries to the settlers and fr auds against the government, 


 L-take it that it was meant for. your office, yet why & copy and not — 
the original should have been filed is ‘unexplained. In addition to this 
suggestion in regard to sending an inspector it appears that all they .- 
ask is for the government to arrange so that they can deal directly with 
‘the government in regard to securing their titles. 
_ As before said the Department is powerless to aid them even if the 
matter were properly presented for its consider ation, By the terms of 
the grant patents must issue in accordance with the terms of the acts 
and could not be given either.to. the settlers or the railway companies. 
, The record is returned to your office with directions. to examine the 
final proof submitted and.if found satisfactory to issue patents. to the 
beneficiaries of said grant. t 3 ; 
It is so. ordered. 
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SALT SPRINGS AND SALINE LANDS—SELECTION. 
STATE OF OREGON ET AL. ». JONES. 


The provisions in the act of February 14, 1859, granting salt springs and adjaceny 
lands to the State of Oregon, and the act of Decemher 17, 1860, amendatory 
thereof, so far as they fix a time for selections under said grant, are directory, 
and not mandatory ;.but as the grant so made only becomes effective as to spe- 
cific tracts on selection by the State, the right to make such selections after 
the expiration of the time fixed therefor will be defeated by an intervening 
adverse right asserted under the general provisions made for the disposal of 
saline lands by the act of J anuary 12, 1877. 


" Secretars y Francis to the Commissioner of the General Land Office, Heb- 
(I. H. L.) ruary 6, 1897, (C.J. W,) 


On September 11, 1895, David R. Jones filed an affidavit duly cor- 
roborated, alleging that the SW. 4 of SW. 4 of Sec. 4 and NW. 4 of 
NW. 4 of Sec. 9, SW. 4 of SE. 4 of Sec. 8 and NW. 4+ of NE. 4 ofSec: 17, 
T. 35 Ne R, 25 B, WwW. M. , Lakeview, Oregon, were lands unfit for culti- 
vation and were saliné in character, and should be disposed of as saline - 
lands. On September 25, 1895, proof was submitted in support of said 
allegations, and on that day, based on the evidence so submitted, the 
local officers rendered a joint decision, finding the land to be saline | in 


character and recommending its sale. 


By letter “C” of date November 23, 1895, your office ordered said 
land to be advertised and offered for sale, in accordance with the pro- 
visions of the act of January 12, 1877 (19 Stat., 221), The land was 
advertised in accordance with departmental regulations and was sold 
on February 21, 1895 to David R. Jones, who was the highest and best 
' bidder, and cash certificates Nos, 1867 and 1868 were issued covering 
said purchases. Subsequently J. K. Barry, who was present and a 
competitive bidder at said sale, filed a protest against the issuing of 
patents to Jones on his cash entries, and asking that said sales be set 
aside and declared void, and that no more lands in Oregon be sold 
under said act of 1877, until salt springs and contiguous lands granted 
to the State for its use by act of Congress of February 14, 1859 (11 
Stat., 384), have been selected by the governor thereof to the extent. 
named in the grant. On April 21, 1896, your office considered the 
report of the local officers, touching said sale and Barry’s protest, and 
held that the sale of the lands was authorized by said act of January | 
12, 1877; that the proceedings connected with said sale were regular 
and that Jones was entitled to patents for the tracts sold. It was 
further held that Barry had no right or interest to be considered, and 
as he exhibited no authority to represent the State of Oregon, he had 
no right to intervene and his protest should be dismissed. 

From this decision Barry appealed. Pending said appeal, but before 
the papers in the case were transmitted here, the governor of Oregon 
_. transmitted to your office an application to select the same lands included 
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in the sale to Jones, under the aforesaid act of February 14, 1859, which 
application was transmitted here by your office as a part of the record 
in said case. W.K. Barry filed his protest, but neither he nor his coun- 
sel exhibited any authority to represent the State of Oregon up to the 
time your office decision wasrendered. Since the application of the gov- 
ernor to make selection of the land in question has been filed, the attor- 
mney who filed the protest, has also filed authority to represent the State, 
so that the State may now be considered as a proper party to the case 
and as properly represented. While your office properly held Barry’s 

protest for dismissal as the record then stood, as the State now makes — 
the. protest its own by adoption, Barry’s right to file and maintain it 
becomes inconsequent, and need not be further considered, inasmuch 
as said protest asserts the right of the State to be parapionnt, The 
application of the governor of Oregon to make selection of the land 
included in Jones’ purchase is met by a protest filed by Jones in the 
form of a motion to reject the list of selections. The contentions thus 
presented call for an interpretation of the acts of February, 1859 (11 
‘Stat., 384), of December 17, 1860 (12 Stat., 124) and of January 12, 1877 
. (19 Stat., 221). The sontention of the State is that the provisions in 
the first named acts, as to the time within which the State shall make 
its selections, are directory and not mandatory, and theretore until the 
claim of the State is first satisfied, sales of saline lands under the act — 


of January 12, 1877, are made subject to the existing prior right of the | 


State to select such land under its grant. 
- The correctness of this contention is denied by Jones. Some of the 
questions presented by the present record and contentions were consid- 
ered here in the somewhat similar case of State of Colorado, ex parte 
(10 L. D., 222), and the ruling in that case as far as the same is applica- 
ble to the present one will be followed. It is to be observed, however, | 
that individual rights were ‘not in issue in that b Cane; and it is aban) in 
the body of the decision, _ | 

Had third parties intervened prior to the selection and initi ated eer under 
the act of 1877 touching the lands in question, the right of the State thereto might : 

have been lost. 
. Here Jones initiated proceedings maieE the act of January 12, 1877; 
- proved the lands to be saline in character; had become the anehaser 
of them; and had paid the purchase price to the government, before the 
State made any motion to select these lands under its grant. In the 
Colorado case, it was held, that the act of January 12, 1877, did not 
repeal the earlier act making the grant to the State, and that the two 
acts might stand together, each having a separate field in which to 
operate, and providing different methods of acquiring title to saline 
lands. 
_ The act makin g the grant to Colorado was as follows: 


. That all salt springs, within said State, not exceeding twelve in amen with Six 
sections of land adjoining, and as contiguous as may be to each, shall be granted to 
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said State for its use, the said land to be selected by the governor of eit State. 
within two years after the admission of the State, and when so selected to be used 
and disposed of on such terms, conditions and regulations as the legislature shal] 
direct; Provided, That no salt spring or lands the right whereof is now vested in 

any individual or individuals, or which hereafter shall be confirmed or adjudged 
_ to any individual or individuals, shall by this act be granted to said State, 

The language of the act under consideration, granting salt springs 
to the State of Oregon, is in the same terms as the Colorado grant, 
except that the selection is to be made in one year after the admission 
of the State instead of two years as in the Colorado act. The act of 
17th of December, 1860 (12 Stat., 124), amending this act, amends it 
only in the matter of time within which the selection is to be made, by’ 
extending it to any time within three years from the passage of the 
amendatory act. It appears therefore that the lan euage to be construed 
in order to determine the character of the grant is the same in both 
grants referred to. As it was held in the Colorado case that the pro- 
vision in reference to the time within which the selection should be — 
made was directory, and that a failure to make such selection within 
that time would not of itself work a forfeiture of the grant, a different 
construction of this. clause of the act can not now be given without 
overruling said decision, and no sufficient reason for doing this appears. 

The act of February 14, 1859 (11 Stat., 334) took effect on its © 
| approval, and was a grant to the State of certain salt springs and 
lands in connection therewith, thereafter to be selected by the gov- 
ernor. The grant operated to pass the title to a certain number of salt 
springs and the prescribed amount of lands in connection with each, 
from the government; but it did not and could not attach to any spe- 
cific salt springs or sections of land until selection was made. The | 
act does not in any way limit the power of Congress to provide other. 
methods of disposing of Jands of the class contemplated, so long as — 
the same remain unselected. Congress had the power to pass the act 
of January 12,1877, and as the act of February 14, 1859, is not repealed 
or affected by it, effect should be given to both acts as far aS may be. 

We here eee therefore, a case where one of the principles announced 
in the case of Shepley e¢ al. v, Cowen e¢ al. (91 U.S., 330) is applicable. 
That is we have two modes of acquiring title to saline lands, both of 
which may stand. The rule announced in the case referred to, is that 
in a particular case, where two modes exist of acquiring title from the 
government, the one will prevail under which the first initiatory step 
was taken. Here the fir st step was taken under the act of J ee 12, 
1877, and by Jones. 

In support of the contention that title passed to the State of Oregon, 
to the particular land in question, on the approval of the act of Feb- 
ruary 14, 1859, the special report in reference to compromise and settle- 
ment between the United States and the State of Arkansas, No. 1958, is 
referred to as an official admission of the correctness uf the construction 
contended for in this case. This report is not authority for the prin- 
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ciple insisted upon. It is nowhere conceded that the government had 
parted with the title to saline lands by its original granting act of salt 
springs to the State of Arkansas, and the very fact that the settle- 
_maent recommended was recommended as a compromise only, deprives © 
it of value as a judicial precedent. It is a mere recommendation of 
terms of compromise, which have not yet been approved by Congress; 
The construction of the act contended for by the State does not seem 
_ to be in harmony with the following proviso of the act: | 

Provided, that no salt spring or land, the right whereof is now vested in any indi- 
vidual or individuals, or which may hereafter be confirmed or adjudged. to any 
individual or individuals shall by this article be granted to said State. 

After due consideration of the several acts of Congress referred to; 3 
" and the authorities cited, my conclusions are: 

1. That the doctrine announced in the Colorado case, supra, -constru- 
ing a similar act to the one here in question to the effect that the pro- 
visions of said act relative to the time within which selections of salt 
springs are to be made by the State, are directory and not mandatory, 
will be adhered to. 

2. That the grant becomes operative, in the sense of attaching to 
specific lands, only on selection by the State. (139 U.S., 1-5). 

3. That the application of the State to make selection of the lands 
purchased by Jones should be rejected, because his right attached 
before it made the application, but the right. of the State. to make 
selection of any unappropriated saline lands in said State in satisfac: 
tion of its grant is recognized. 

Your office decision is affirmed. 


RAILROAD GRANT-—SECTION 2, ACT OF APRIL 21, 1876. 
GoopRIcH v. CALIFORNIA AND OREGON LAND Co. 


The provisions of section 2, act of April 21, 1876, are not restricted to persons who 
made entries under section 1, of said act, but apply, in the event of abandon- 
ment by such original entrymen, to cases where ‘‘under the decisions and rul- 
ings of the Land Department,” the lands covered by such original entries have - 
been “re-entered by pre-emption or homestead claimants who have complied . 
with the laws governing pre-emption and homestead entries,” and submitted 
pieces ero6F of such compliance, 


patie y Francis to the Commissioner of the General Dane: a Feb- 
(I. H. 1.) | ruary 6, 1897, ee . B.) 


This case involved the E. 4 + of the NE. + of See. 9, T. 30 8, RB. 46 i ope 
Lake View land district, Greccn: and is betore the Department upon 
appeal, by the California and Oregon Land Company, from your office 
decision of October 21, 1895, awarding the tract in controversy to 
Amelia Goodrich. 7 
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- The record shows that this tract is within the primary limits of the 
ae made by the act of July 2, 1864 (13 Stat., 355), to aid in the con- 


‘struction of the Oregon Central Military Road, as shown by the with- 


drawal made on account thereof on May 2, 187 6. Two maps showing 
the definite location of this road were filed in the Department—one on 
. March 17, 1869, and the other on February 28, 1870. 

. This tract was listed on August 23, 1883, by the California and. Ore- 
gon Land Company, successor in jater est % the aforesaid road company: 
April 15, 1874, A. C. Goodrich filed declaratory statement for the 
tract in ssnisouuse alleging settlement on July 1, 1873. May 2, 1889, 
Amelia Goodrich filed declaratory statement for the same tract, alleg- 
_ ing settlement on November 18, 1888. After notice given, proof was 
made by the said Amelia Goodrich, and final certificate was issued 
January 7, 1891. 
The ai) in question was withdrawn by your office letter of date April 

15, 1876, which was received on May 2, 1876, upon which date the with- 
al beceine effective. At that date this tract was covered by the 
declaratory statement of A. C. Goodrich. 

Your office decision held that this entry was confirmed under the 
second section of the act of April 21, 1876- a Stat., 35), which is as 
follows: 


That when at the time of such withdrawal as siieusaala valid pre- -emption or home- 
stead claims existed upon any lands within the limits of any such grants which 
afterward were abandoned, and, under the decisions and rulings of the Land Depart- 
ment, were re-entered by pre-emption or homestead claimants who have complied 
with the laws governing pre-emption or homestead entries, and shall make the proper 
- proofs required under rach laws, such entries shall be deemed valid, and patents 
shall issue therefor to the person entitled thereto. 


‘In the argument filed by counsel for the California and Oregon Land 
Company it is urged that the confirmatory provisions of the act of 
April 21, 1876, were intended solely for the benefit of the individual 
claimants who had abandoned such entries, and to sustain that propo- 
_ sition reference is made to the case of the Northern Pacific Railroad 
Company (20 L. D., 191), wherein it was held (syllabus): 

- The confirmation of entries under section 1, act of April 21, 1876, is solely for 
the benefit of the individual claimant, conditioned upon his compliance with law, 


and was not intended to confirm the entry absolutely, as against the right of the 
company, so as to except the land from the grant in favor of any other settler. 


That case does not sustain the contention of counsel. The ruling 


therein laid down applies only to section 1. The second section of the 
act was not involved, and was not considered in that case. 
The case at bar seems clearly to come within the provisions of the 


second. section. That section provides “that when at the time of such 


withdrawal” (referring to the withdrawal mentioned in section one) 
pre-emption or homestead claims existed, which were afterwards aban- 
doned, and ‘‘under the decisions and rulings of the Land Department, 
were re-entered by pre-emption or homestead claimants who have com- 
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plied with the laws governing pre-emption or homestead entries,-. . 
such entries shall be valid, and patents shall issue therefor to the per- 
son entitled thereto.” It does not say, “‘ were re-entered by the original — 
pre-emption or homestead claimants,” but “were re-entered by pre- 
emption or homestead claimant.” 

In this case Amelia Goodrich made declaratory statement, and: sub- 
mitted proof upon which entry was allowed and final certificate issued. 
It therefore becomes pertinent to inquire whether her said filing and 
entry were made “under the decisions and rulings of the Land Depart- 
ment,” as provided in said second section. 

In the case of the Northern Pacific Railroad Company v. Burns, 
decided July 18, 1887 (6 L. D., 21), it was held (syllabus): 

A homestead claim, existing prior to the receipt of notice of withdrawal on general 
route of the Northern Pacific, a a the land covered thereby from the operation of 
said withdrawal. 

Such being the law as then decinted by the Desarinent it was imma- 
terial whether the claim subsequently set up was by the original or a 
new claimant; and this view of the law remained in force and undis- 
turbed: until the decision of March 12, 1895, in the case of the Northern 
Pacific Railroad Company (20 L. D., 191), wherein said decision (supra) 
_ was specifically overruled. 

In this case Amelia Goodrich filed her pre-emption declaratory state- 
ment in 1889, and made her proof and final entry before the Burns case 
was overruled, and during the time when that case was in force as a 
decision and ruling of the Land Department, and it is therefore clear 
. that such filing and entry were made “ under the decisions and rulings 
of the Land Department.” Nor can it be said that the provisions of 
section two of said act operate solely to confirm entries and filings made 
prior to its passage, for this question was considered in the case of the 
Northern Pacific Railroad Company v. Symons (22 L. D., 686), wherein 
it was held (syllabus): - 

The confirmatory provisions of section 2, act of Apvil 21, 1876, are not limited +o 
entries made prior to the passage of said act, but are sonallé applidabic to entries 
made thereafter. 

See also, to the same effect, Northern Pacific Railroad Company v. 
Crosswhite (20 L, D., 526), 

It is therefore eld that the provisions of said section two are not 
restricted to persons who made entries under section one of the act 
but apply, in the event of abandonment of such original entrymen, to 
cases where, “under the decisions and rulings of the Land Depart- 
ment,” the lands covered by such original entries have been ‘“‘re-entered. 
by pre-emption or homestead claimants who have complied with the 
laws governing pre-emption and homestead entries,” and satisfactory | 
proofs of such compliance haye been submitted. : 
. The appellee here having made her filing and entry “under the 
decisions and rulings of the Land Department,” as shown, and having 
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furnished the required proofs of her compliance with the law there- 
under, her entry is clearly confirmed by the second section of said act, 
and the decision of your office is therefore affirmed. 


SURVEY—APPLICATION OF STATE—ACT OF AUGUST 18, 1894. 
STATE OF WASHINGTON. 


An application of a State for the survey and reservation of a township under the 
act of August 18, 1894, must be denied, where, prior to such application, a survey 
of the township. has been ordered for the benefit of settlers. 


Secretary Francis to the Commissioner of the General Land Office, Feb: 
(I. H. L.) , ruary 6,1897, — (0. 0. W.) 


On May 28, 1896, application was duly made by the governor of the 
State of Washington for the survey and reservation, under the act of 
- August 18, 1894 (28 Stat., 394), of certain townships, in the application | 
designated and descuibud, | 

On June 15, 1896, by letter “EB,” of that date, your office denied the 
application on the eroniid that atbee parties had applied for the survey _ 
of the same dorenaliine: and that they were under contract for survey on 
the applications and petitions of settlers, and were not subject to reser- 
vation under the terms of the act of August 18, 1894. 

The State appealed from yout office decision, alleging the following 
errors: 


i. Error in bolding that such lands were not HORNEY EY O4 within the meaning of 
the act referred to. 

2. Error in holding that the State was not entitled to have the same surveyed gia | 
reserved from adverse claims in pursuance of said act. 


Before considering said appeal, on January 7, 1897, your office was: 
requested to report by virtue of what law or statute the applications of 
the settlers referred to were entertained. The Department is in receipt 
of your letter “TH” of January 9, 1897, in response to said request, which 
contains the following report: 


In reply I have the honor to report that section 453 of the Revised Siatiites. of the 
United States provides as follows: 
“The Commissioner of the General Land Office shall perform, under the direction . 
of the Secretary of the Interior, all executive duties appertaining to the surveying 
and sale of the public lands of the United States, or in anywise respecting such — 
public lands.” | | 
Section 2218 of the Revised Statutes U. 8. further provides as follows: 

“The Secretary of the Interior shall take all the necessary measures for the com-- 
_ pletion of the surveys in the several surveying districts for which surveyors general 
have been, or may be, appointed, at the earliest aie compatible with the pur- 
poses contemplated by law.” 

In pursuance of the provisions of law embraced in the quoted statutes this office 
has from year to year issued to the surveyors general of the several surveying dis- 
tricts annual surveying instructions for their information and guidance. 
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The act of Congress making an approptiation for conveying the public lands for — 
the fiscal year ending June 30, 1090; contains the following ene proviso: (29 
Stat., 484) 

“That j In expending this appropriation se eenee shall be given in favor of sur- 
‘veying townships occupied, in whole or in part, by actual settlers and of landg 
granted to the States by the act approved February twenty-second, eighteen hundred 
and eighty-nine, and the Acts approved July third and tenth, eighteen hundred and 
ninety, and other surveys shall be confined to lands adapted to agriculture, except 
that the Commissioner of the General Land Office may allow, for the survey and 
re-survey of lands heavily timbered, mountainous, or covered with dense under- 
erowth, rates not exceeding thirteen dollars per linear mile for standard and meander 
lines, eleven dollars for township, and seven dollars for section lines, and in cases of 
exceptional difficulties in the surveys, when the work cannot be contracted for at — 
these rates, compensation for surveys and resurveys may be made by said Commis- 
sioner, with the approval of the Secretary of the Interior, at rates not exceeding 
eighteen dollars per linear mile for standard and meander lines, fifteen dollars for 
township, and twelve dollars for section lines: Provided, That in the States of Cali- 
fornia, Idaho, Montana, Oregon, Arizona, Wyoming, Washington, Colorado, and 
Utah, there may be allowed, in the discretion of-the Secretary of the Interior, for 
the survey and resurvey of lands heavily timbered, mountainous, or covered with 
dense undergrowth, rates not exceeding twenty-five dollars for township and. Open | 
dollars for section lines.” 

In the annual surveying instructions issued for the fiscal year ending June 30; 
1896, which were eee approved by the Department, are the following para- 
graphs, viz.: 

“The law requires that in expending this appropriation iestenanes shall be given 
in favor of surveying townships occupied, in whole or in part, by actual settlers, 
and of lands granted to the States by the act of February 22, 1889, and the acts 
approved July 3 and 10, 1890; hence in taking measures for the letting of contracts, 
it will be your first duty to ascertain the. localities in-whiéh there are bona fide sets 
tlers, and the funds should be so applied as to benefit the greatest number of settlers. 

“Contracts for subdivisional surveys, when transmitted to this office, should be 
accompanied by evidences of settlement on the lands embraced in such contracts. 
Said evidences are usually applications or petitions for survey signed by actual set- 
tlers on the lands, together with the affidavits of settlers, setting forth length of 
residence on their claims and the nature, extent, and value of the pe pnoverens 
made thereon.” 

_ It will be observed from the foregoing qnotations of ie that in all cases where 
the rates of mileage to be allowed for public surveys exceed the so-called interme- — 
diate ($13, $11, $7), that the same must be specially authorized by the Secretary of 
the Interior. To that end the Department requires this office to submit the applica- 

tion of settlers for survey, and descriptions of the class and character of the lands, 
in connection with the proposed public surveys, a8 provided in the annual surveying 
_ instructions herein referred to. 

Jt may be further stated that the eeistue practice of authorizing the award of 
contracts for public surveys, on the applications of the settlers on the lands, has 
been in vogue since 1886, and that the annual surveying instrnctions from that time 
to the present, which reqnire said applications, have been uniformly approved by 
the Secretary of the Interior. | 


The section of the act of August 18, 1894, under which the governor 
of the State of Washington makes the eye camen under consideration, 
is as follows: 


‘That it shall be lawful for the governors of the Sinton ee Washington, Idaho, 
Montana, North Dakota, South Dakota and Wyoming to apply to the Commissioner 
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of the Gonctal Land Office for the suryey of any township or eananiis of publie 
land then remaining unsurveyed in any of the several surveying districts, with a 
view to satisfy the public land grants made by the several acts admitting the said 
States into the Union to the extent of the full quantity of land called for thereby; 
and upon the application of said governors the Commissioner of the General Land 
Office shall proceed to immediately notify the surveyor-general of the application 
made by the governor of any of the said States of the application made for the with- 
drawal of said lands, and the surveyor-general shall. proceed to have the survey or 
surveys so applied for made, as in the cases of surveys of public lands; and the 
lands that may be found to fall within the limits of such township or townships as. 
ascertained by the survey, shall be reserved upon the. filing of the application for 
survey from any adverse appropriation by settlement or otherwise except under 
- rights that may be found to exist of prior inception, for a period to extend from such 
application for survey until the expiration of sixty days from the date of the filing 
of the township plat of survey in the proper district land office, du ring which period 
of sixty days the State may select any such lands not embraced in any valid adverse. 
claim, for the satisfaction of such. grants, with the condition, however, that the 
governor of the State, within thirty days from the date of such filing of the appli- 
cation for survey, shall cause a notice to be published, which publication shall be 
continued for thirty days from the first publication, in some newspaper of general 
circulation in the viciuity of the lands likely to be embraced in such township or 
townships, giving notice to all parties interested of the fact of such application for 
survey and the exclusive right of selection. by the State for the aforesaid period of — 
sixty days herein provided for; and after the expiration of such period of sixty days — 


_ any lands which may remain apsblected by the State, and not otherwise appropriated 


‘aceording to law, shall be subject to disposal under general laws as other public 
lands: And provided further, That the Commissioner of the General Land Office shall 
give notice immediately of the reservation of any township or townships to the 
local land office in which the land is situate of the withdrawal of such township or 
townships, for the purpose hereinbefore provided. 


The act also contains this provision: 


_ Provided that in expending this appropriation preference shall be given in favor 
of surveying townships occupied in part, by actual settlers and of lands granted to 
the States by the act approved February tweuty-second, eighteen hundred and 
eighty-nine, and the acts approved July third and July tenth, eighteen hundred and 
ninety, and other surveys shal] be confined to lands adapted to agriculture &c. 

Thus while the act makes no specific provision for the survey of 
townships on the application of settlers, it does recognize the right of 
homeseekers to make settlement on unsurveyed public lands, and 
directs that, in expending the appropriation, preference shall be given 
to the survey of townships occupied in part by actual settlers, and of 
land granted to the States. It was evidently not the purpose of the 
act to put any restriction or limitation upon the rights of actual set- 
tlers, not already existing, and the act is as favorable to them, in so 
far as the lands occupied by them are affected, as to the States. The 
effect is the same as to them whether the survey is made on their peti- 
tion or request, or on the application of the State. In either event 
_ their existing settlement rights must be respected. Over the future or 
prospective settler, the State is allowed some advantage by this act. 
On its application the State may have the lands in the townships 
applied for withdrawn from settlement for sixty days during which 
period it may select the desirable lands, and leave the rest for settlers. 
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This privilege is in derogation of the common rights of settlers, and is 
not to be enlarged, by construction, but the act should be given the 
construction which is most favorable to the rights of settlers. The 
townships Which remain unsurveyed are those for which the State may 
make application, under this act. The unsurveyed townships may 
therefore be surveyed on the application of the State, or your office 
may direct the survey without such application, if deemed advisable. | 

In the case under consideration, before the State filed its application 
your office had ordered the survey of the townShips named, and the 
sume were pat under contract to be surveyed, so that they ceased to 
be tow nships: for the survey of which applications would thereafter be 
received. 

Inasmuch as prior to the application of the State, the survey had been 
determined upon and ordered by your office, with a view to the benefit 
of the settlers, the townships for the survey of which measures had 
thus been taken, were no longer within the provisions of said act of 
August 18, 1894, and your ottice pro operly so held, and the decision is 
affirmed. : 


— 


RAILROAD GRANT —MODIFIED LINE—ADJUSTMENT. 
TowA RarILRoAD Lanp. Co. (ON REVIEW). 


The act of June 2, 1864, authorized a modification of the line of unconstructed road 
as located under the original grant of 1856, and provided for a branch line con- 
necting said modified line with the line of the Mississippi and Missouri Railroad 
Company, so as to form a connection with the Union Pacific system... For the 
modified main line the company Was entitled ‘to the same lands and to the same 
amount of lands per mile,” as provided in the original grant, but for the connect- 
ing branch line a new grant was made, to be satisfied from lands within twenty 
miles thereof, hence in the adjustment of the grant, a8 made by the two acts of. 
Congress, the “connecting branch line” cannot be regarded as a part of the 
modified Main line. 

The act of 1864, so far as the modified main line is concerned, enlarged the source 
from which the amount of lands granted by the act of 1856 might be satisfied; 
but the lands certified prior to said act of 1864, along unconstracted road, must 
remain a Charge against the company in the fina] adjustment of the grant under 
the two acts. | 


Secretary Francis to the Commissioner of the General Land Office, Jan- 
(I. H. 1.) wary 30,1897. (BW. C.) 


With your office letter of September 5, 1896, was forwarded a motion, 
filed on behalf of the Iowa Railroad Land Company, successor to the 
Cedar Rapids and Missouri River Railroad Company, for review of 
departmental decision of July 9, 1896 (23 L. D., 79), in the matter of the 
adjustment of the grant made by the act of May 15, 1856 (11 BStat., 9), 
and June 2, 1864 (13 Stat.,95). | 

The motion is based upon the following assignments of error: 


1. The finding and holding that the original location is the measure of the erant 
for the constructed line of said road, and that the only purpose of the act of 1864, so | 
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far as said ee is concerned, was to authorize a change of line and, by enlarging the 

source from which gelostione might be made for losses in place Ate the original 
— line, to fully satisfy the amount granted or intended to be granted for the road west 
of Cedar Rapids by the act of 1856. 

2. The finding and holding that Exhibit Aof the adjustment snbmitted by the Som: 
missioner of the General Land Offive is correct and proper ‘fin so far as the extent of 
- the grant is concerned.” 

_ 8. The failure to find and hold that the 4th. ae of the act of June 2, 1864, is, 

as is found by the supreme court in Herring v. Railroad Company (110 U. S., 27), a 
new grant, and that under it the company is entitled to six sections of land per mile 
for every mile of road constructed by said company west of Cedar Rapids. 

4. The finding and holding that the-2,569.75 acres erroneously certified to the rail- 
road company, they having been Phenetotors disposed of by the United States, being 
outstanding must remain a charge to the grant unless recouveyed to the United 
’ States by said company. 

- 5 The finding and holding that the 76,916.75 acres certified to the State and ssid 
by the Iowa Central Air Line Railroad Company out of the grant of 1856, prior to 
resumption by the State of Iowa, and to the enactment of the grant of 1864, should 
_ not be deducted from the grant made for the modified line by the act of June 2, 1864. 


The first three assignments of error question the directions given as 
to the measure of the grant. 

Your office letter submitting this matter presented five plans of ee | 
ment, the first, which was adopted in the opinion under review, being — 
as follows: . | | 

Exhibit A is an adjustment upon the theory that the company takes under the 
_ original grant from Cedar Rapids, and that the only additional right given the com- 

_ pany under the act of 1864 was to satisfy deficiencies within the grant in place, by 
resorting to the even numbered sections within the six mile limits and-both even and | 
odd within the fifteen mile limits, and if there was still a deficiency to resort to the 
even and odd sectious along the modified line within twenty miles thereof. Under 
this settlement there have been excess approvals to the company of 57,570.24 acres. 

To understand the real position of the company it is necessary to 
‘review, somewhat, the history of the grant. 

The Lowa Central Air Line Company, upon which.the Seats originally 
conferred the grant, filed a map of definite location of the line of road 
October 31, 1856, which was duly accepted and upon which the limits 
‘of the pent were adjusted and withdrawal ordered. | 

_ The road provided for by the act of 1856 was— 

from Lyons City to a point of intersection with the main line of the owe Central 


Air Line Railroad, near Maquoketa, thence on said main line, running as near as 
practicable to the forty second parallel across the State, to the Missouri River. 


_ Said Air Line Company failed to construct any part of the road and 
the State resumed the grant in 1860 and conferred the same aDOn the 
‘Cedar Rapids and Missouri River Railroad Company. - | 
‘Prior to this time, however, a road had been built by the oie: 
lows and Nebraska Railroad Company (not .a land grant road), from a 
point on the Mississippi River within three miles of Lyons City to Cedar 
Rapids, and. practically upon the location. theretofore made between 
said points by the Iowa Central Air Line Company. | 
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. The Cedar Rapids Company therefore began the construction of its 
road at Cedar Rapids and, prior to the year 1864, had completed. about. 
one hundred miles, or, as appears from your letter, to Nevada, Towa. — 
This was the condition of affairs at the time of the passage of the act 
of June 2, 1864 (supra), the fourth section of which provides: 


- That the Cedar Rapids and Missouri River Railroad Company, a corporation estab- 
lished under the laws of the State of Iowa, and to which the said state granted a 
portion of the land mentioned in the title to this act, may modify or change the 
location of the uncompleted portion of its line, as shown by the map thereof now on 
file in the general land office of the United States, so as to secure a better and more 
expeditious line to the Missouri River, and to a connection with the Iowa branch of 
the Union Pacific Railroad; and for the purpose of facilitating the more immediate 
construction of a line of railroads across the State of Iowa, to connect with the lowa. 
branch of the Union Pacific Railroad Company, aforesaid, the said Cedar Rapids 
and Missouri River Railroad Company is hereby authorized to connect its line by a 
-. branch with the line of the Mississippi and Missouri Railroad Company; and the 
said Cedar Rapids and Missouri River Railroad Company shall be entitled for such 
- modified line to the same lands aud to the same amount of lands per mile, and for 
such connecting branch the same amount of land per mile, as originally granted to 
aid in the construction of its main line, subject to the conditions and forfeitures 
mentioned in the original grant, and, for the said purpose, right of way through the 
public lands of the United States is hereby granted to said company. And it is fa. 
ther provided, That whenever said modified main line shall have been established or 
such connecting line located, the said Cedar Rapids and Missouri River Railroad 
Company shall file in the general land office of the United States a map definitely show- — 
ing such modified line and such connecting branch aforesaid; and the Secretary of the 
Interior shall reserve and cause to be certified and conveyed to said company, from 
time to time, as the work progresses on the main line, out of any public lands now 
belonging to the United States, not sold, reserved, or otherwise disposed of, or to 
which a pre-emption right or right of homestead settlement has not attached, and 
on which a bona fide settlement and improvement has not been made under color 
of title derived from the United States or from the State of Iowa, within fifteen 
miles of the original main line, an amount of land equal to that orig ginally authorized 
to be granted to aid in the construction of the said road by the act to which this is. 
an amendment. And if the amount of lands per mile granted, or intended to be 
granted, by the original act to aid in the construction of said railroad shall not be 
found within the limits of the fifteen miles therein prescribed, then such selections 
may be made along said modified line and connecting branch within twenty miles 
thereof: Provided, however, That such new located or modified line shall pass through 
.or near Boonsboro’, in Boon county, and intersect Boyer river not further south 
whan a point at or near Dennison, in Crawford county: And Provided, further, That 
sin case the main line shall be so changed or modified as not to reach the Missouri 
‘River at or near the forty-second parallel north latitude, it shall be the duty of said 
-company, within a reasonable time after the completion of its road to the Missouri 
:Tiver, to construct a branch road to some point in Monona county, in or at Onawa 
: City; and to aid in the construction of such branch the same amount of: lands per 
-inile-are hereby granted as for the main line, and the same Shall be reserved and 
certified in the same manner; said lands to be selected from any of the unappr opri- 
ated -lands as hereinbefore described within twenty miles of said main line and 
branch ; and said company shall file with the Secretary of the Interior a map of the 
jacation of the said branch: And provided fur ther, That the jands hereby granted to — 
aid in the construction of the connecting brauch ‘aforesaid shall not vest in said 
company nor be encumbered or disposed of except in the following manner: When 
the governor of the State of. Iowa shall certify to the Secretary of the Interior that 
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said company has completed in good running order a section of twenty consecutive 
‘miles of the main line of said road west of Nevada, then the Secretary shall convey 
to said company one third, and no more, of the lands granted for said connecting 
branch.’ And when said company shall complete an additional section of twenty 
consecutive miles, and furnish the Secretary of the Interior with proof as aforesaid, 
then the said secretary may convey to the said company another third of the lands 
granted for said connecting branch; and when said company shall complete an 
additional section of twenty miles, making in all sixty miles west of Nevada, the 
secretary, upon proof furnished. as aforesaid, may convey to the said company the 
remainder of said lands to aid in the construction of said connecting branch: Pre- | 
vided, however, That no lands.shall be conveyed to said company on account of said 
connecting branch road until the governor of the State of Iowa shall certify to the 
Secretary of the Interior that the same shall have been completed as a first-class 
railroad, And no land shall be conveyed to said company situate and lying within 


fifteen miles of the original line of the Mississippi and Missouri Railroad, as laid 


down on a map on file in the general land-oftice: Provided, further, That it shall be 
the duty of the Secretary of the Interior, and he is hereby required, to reserve a 
quantity of land embraced in the grant described in this section, sufficient, in the 
opinion of the governor of Iowa, to secure the construction of a branch railroad 
from the town of Lyons, in the State of Iowa, so as. to connect with the main line 
in or west of the town of Clinton in said state, until the governor of said state shall 
certify that.said branch railroad is completed according to the requirements of the 
laws of said state: Provided, further, That nothing herein contained shall be con- 
strued as to release said company from its obligation to complete the said niain line 
within the time mentioned in the original grant: Provided, further, That nothing in 
this act shall be construed to interfere with, or in any manner impair, any rights 
acquired by any railroad company named in the act to which this is an amendment, 
or the rights of any corporation, person or persons, acquired through any such com- 
pany; uor shall it be construed to impair any vested right of property, but such 
rights are hereby reserved and confirmed: Provided, however, That no lands shall be 
conveyed to any company or party whatsoever, under the provisions of this act and 
the act amended. by this act, which have been settled upon and improved. in good. 
faith by a bona fide inhabitant, under color of title derived from the United States 
or from the State of Iowa ‘adverse to the grant made by this act or the act to which 
this act is anamendment. But each of said companies may select an equal quantity 
of public lands as described in this act within the distance of twenty miles of the 
line of each of said roads in lieu of lands thus settled upon and improved by bona 
fide inhabitants in good faith under color of title as aforesaid. 


While this act authorized a change in the location of the NENT Or 
portion of the road, yet, it still provided that it should be built to the 
Missouri River, but permitted a change in order to secure a ‘‘more 
expeditious line.” 

The Pacific railroad system was not in existence at the time of the 
passage of the original act under which this company claims, viz., May 
15, 1856, and a further and new object was included in the legislation 
made iy the act of 1864, viz., a connection with the lowa branch of the 
Union Pacific Railway. | 

To accomplish this latter purpose a branch line was provided for, on 
account of which a new grant was made, and this branch is referred to 
as the “connecting branch.” 

By the act of 1856 the line was to run as near as practicable to the 
forty-second parallel across the State of Iowa. Measurement made of 
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the locations shows that the old line of 1856 diverges to the north of 
that parallel twenty-four miles, while the modified line diverges to the 
south thirty miles, measured to a connection with the Sioux City and 
- Pacific Railroad at California Junction. 

By letter of July 5, 1865, William T. Steiger, as agent of the com- 
pany, filed in this Department a map showing the ainended line of loca- 
tion of said Cedar Rapids and Missouri River Railroad. 

Said letter contained the following: 

Lhave the honor to transinit herewith the letter of W. W. Walker, Esq., Vice 
President Cedar Rapids and Mo. Riv. R. R. Co., addressed to you on the 19th instant, 
together with the accompanying maps duly authenticated of the amended route of 
said road trom Cedar Rapids to the Missouri River, which I beg leave to place on 

file as the basis of the adjustment of the additional graut of 2nd June 1864, — 

This map shows a connection with the Sioux City and Pacific Rail- 
road at California Junction, about three miles from the Missouri River, 
and with this connection the river is reached as the Sioux City and 
Pacific Railroad crosses the Missouri River. | 

By letter of December 19, 1867, Hon. J. I. Blair, President of the 
Cedar Kapids and Missouri Riv er Railroad, filed a second map, with a 
request that it be attached to the one before filed. 

This map shows a line leaving the location made in 1865, at Missouri 
Valley, about six miles east of California Junction, and runs nearly 
due south for about twenty-one miles to a connection with the Missis- 
Sippi and Missouri River Railroad, now the Chicago, Rock Island and. 
Pacific Railroad, at Council Bluffs. 

It is claimed by the company that this piece of road last described 
should be considered as a part of the amended main line, 

This contention, if granted, makes the amended line, as constructed, 
271.6 miles long, and it is claimed that this becomes the basis for 
the adjustment of the grant under the act of 1864, which is to be sat- 
isfied from the limits of the old location of 1856, as far as possible, the — 
deficiency to be made up along the limits of the modified line, and that 
this deficiency is not only of lands lost in place along the old location, 
but that the constructed line, being longer than the old location, the 
grant was commensurably increased, and that this increase is to be | 
also taken along the modified line. | 

In the decision under review it was held that (syllabus): 

The grant to the State of Iowa by the acts of May 15, 1856, and June 2; 1864, is a 
grant in place, the extent of which is determined by the location under the original 
grant, and the amount of lands earned thereunder ascertained by tie line of road 
_ constructed west of Cedar Rapids, with the additional right under the act of 1864, 
to satisfy deficiencies within the grant in place by resorting to even numbered sec- © 
tions within the six mile Hmits, and both even and odd within the fifteen mile 


limits, and if there is still a deficiency to resort to the even and odd sections along 
the modified line within twenty miles thereof. 


After a careful review of the matter this position 1s adhered to, and 


even if the company’s contention as to the length of the modified line 
10671—VoL 24-9 
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be acceded to, yet, the graut made by the act of 1856 for the main 
line cannot be enlarged under the terms of the act of 1864 for the 
“modified main line.” 

For this modified main line the company was to be entitled “to the 
same lands and to the same amount of lands per mile,” and it was 
provided that— 


the Secretary of the Interior shall reserve and cause to be certified and conveyed 
to said company, from time to time, as the work progresses on the main line, ... 
within fifteen miles of the original main line, an amoung of land equal to that orig- 
inally authorized to be granted to aid in the construction of the said road by the act 
to which this is an amendment. And if the amount of lands per mile granted, or 
intended to be granted, by the original act to aid in the construction of said railroad 
shall not be found within the limits of the fifteen miles therein prescribed, then - 
such selections may be made along said modified line and connecting branch within 
twenty miles thereof, 


The act of 1856, fourth section, provides that— 


and when the governor of said State shall certify to the Secretary of the Interior 
that any twenty continuous miles of any of said roads is completed, then another 
quantity of land hereby granted, not to exceed one hundred and twenty sections 
for each of said roads having twenty continnous miles completed as aforesaid, and 
included within a continuous length of twenty miles of each of such roads, may be 
sold, and so from time to time until said roads are completed; and if any of said 
roads are not completed within ten years, no further sale shall be made, and the 
lands unsold shall revert to the United States. 


Under this legislation, when twenty miles were certified as constructed 
along the modified main line, the company was authorized to sell one 
hundred and twenty sections along the original location, if the same 
Shall be found within a continuous line of twenty miles along said origi- 
nal location, and so on until the entire road was built. 

_ No new grant in place was made along the modified main line, but 
_ the lands within twenty miles thereof might be resorted to in order to | 
| satisfy any deficiency not to be found within the limits along the original 
location. 
_ While if is undoubtedly true, as held by the supreme court in the Her- 
ring case (110 U.S8., 27), that “it has been the invariable policy of Con- - 
gress to measure the amount of public lands granted to a land-grant 
railroad by the length of. the road as actually constructed, and not by 
its length as originally located,” when the entire line as originally located 
is not constructed, as was the case with the Cedar Rapids grant, yet, it 
has never been held by that court that the grant, where one in place, as 
is the grant.of 1856, which acquired precision by location, can be 
enlarged, by Showing that the constructed road is longer than the 
located line. 

In my opinion, however, the modified main line as provided for in the | 
act of 1864, was designed to be a more direct and shorter route to the 
Missouri River than that shown by the location made under the act of 
1856; further, that the location shown upon the map of 1865, satisfies 
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the terms for the modified main line, and that the location shown upon 
the map filed in 1867, was intended for, and should be held to be the 
“connecting branch,” provided for in the act of 1864, for which a new 
grant was made, but which must be satisfied from the lands within. 
twenty miles thereof. | 

It is true that the supreme court, in the Herring case Ce held 
that the map of 1865 showed only a part of the modified line and that 
it was not completed until the filing of the map on Deceinber 1, 1867 
(evidently meaning the map filed December 19, 1867), and the company 
urges that this holding is conelusive upon the Department, and that 
the line between Missouri Valley and Council Bluffs must be recognized 
as a part of the modified line and not as the connecting branch. 

The question before the court in said case involved the recognition of 
certain entries made after the location of 1865, 

As before stated, the act of 1864 had two objects, viz., the building 
of a more expeditious line to the Missouri River and the connection of © 
this line with the Mississippi and Missouri River Railroad so as to form 
a running connection with the Iowa branch of the Union Pacific Rail- 
way; further, it coupled the two together so aS to require that both 
objects be seceinplisiied: 

This is clearly shown from several provisions of the act of 1864. 

To provide against the abandonment of the main line west of the 
point at which the connecting branch might be established, the act of 
1864 provided, that the lands should not be conveyed on account of the 

connecting branch except upon the condition that — | 


When the governor of the State of lowa shall certify to the Secretary of the 
Interior that said company has completed in good running order a section of twenty 
consecutive miles of the main line of said road west of Nevada, then the Secretary 
shall convey to said company one-third, and no more, of the lands granted for said 
connecting branch. And when said company shall: complete an additional section 
of twenty consecutive miles, and furnish the Secretary of the Interior-with proof as 
aforesaid, then the said Secretary may convey to the said company another third of 
the lands granted for said connecting branch; and when said company shall com- 
plete an additional section of twenty miles, making in all sixty miles west of 
Nevada, the Secretary, upon proof furnished as aforesaid, may convey to the said 
company the remainder of said. lands to aid in the copaicusion of said connecting 
branch. | 


It further provided— 


That such new located or modified line shall pass through Boonanere’ in Boon — 
county, and intersect the Boyer river not further south than a point at. or near 
Dennison, in Crawford county. 


Again, in the matter of the location of the moditied line and the 
connecting branch, it provided— 

That whenever said modified main line shall have been Suisblished or such con- 
necting line located, the said Cedar Rapids and Missouri River Railroad Company 


shall file in the General Land Office of the United States a map definitely showing 
such modified line and such connecting branch aforesaid. 
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As the act requires that the company shall file a map of the modified 
line and connecting branch before a withdrawal was to be made, it was 
perhaps this fact, viz:, the coupling of the two, that-led the court to 
hold that until the filing of the mee) in 1867, the whole line of the road 
was not established. | | 

While the court uses the term ‘ modified line,” it does not seem to 
have been used in the restricted sense as melanie to the modified main | 
line, but rather the entire line necessary to accomplish the full purposes 
of the grant. | | 

That the portion of the road between St. John and Council Bluffs 
was not considered by the company as a part of the modified main 
line, is clearly. show from a brief filed by William T. Steiger in 1873, as 
attorney for the company, before the committee of public lands in the 
United States Senate, relative to a bill affecting the grant for the 
Onawa branch of said road, copy of which is renee in the papers on 
file in your office relative to said road. 

In this brief he states, on page eight, under the fourth objection to | 
the proposed legislation, as follows: 3 


The Onawa City branch was built, and the best connection—indeed for engineer- — 
ing reasons the only one—thereby made between the company’s new line of road 
and the city, which branch, with that required by the law to connect with the 
Mississippi and Missouri road, secured to Onawa City almost a direct connection 
not only with the Cedar Rapids line of road, but also with Council Bluffs, and that 
important point in the great through line of the Mississippi and Missouri, (now 
Chicago, Reck Island, and Pacific road,) as will be seen on inspection of the maps 
ou file in the Department of the Interior. 


In order that the attorney’s position may be. fully understood JI have 
attached a reduced copy of a map that accompanied the report. 

As to the previous position of the Department on the question I 
have but to refer to letter written by Commissioner Burdett to Hon. 
Addison Oliver, House of Repr esentati ‘a dated January 19, 1876, in 
which it is stated: | 
- Your second question is, ‘‘ Where does the ‘modified line’ of said company, under 
act of June 2d, 1864, begin, and terminate? How long is it and how much land has 
it received therefor ie 

The modified line begins at Cedar Rapids, or near igi: at the western terminus 


of the line built prior to 1864, and terminates.at Missouri Valley, indicated on the 
map by the letter D. 


. From what has been said it is apparent that the approvals neretorere 
made on account of this grant for the modified main line, are in excess 
of that granted by the acts named, and that suit will be necessary. 
[have therefore to modify the previous decision of this Department 

in so far as to direct that the portion of the road between Missouri Valley 
and Council Bluffs be not considered as a part of the modified main 
line, but as the “connecting branch,” for which a new grant was made 
by the act of 1864, but which must be satisted from the lands within 
twenty miles fence 
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This branch is all within the fifteen mile limits of the grant for the 
Mississippi and Missouri River Railroad, and the act of 1864 provides. 
that “no land shall be conveyed to said company situate and lying 
within fifteen miles of the original line of the Mississippi and Missouri 
Railroad, as laid down on a map on file in the General Land Office.” 


7&8 
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74 





I learn upon inquiry at your office that limits were never established 
upon: this line and presumably for thé reason above given. | 
This, however, is not the question before the Department, as. the 
company does not seem to be now claiming anything on account of the 

“connecting branch,” as such. | | | 
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This disposes of the first three assignments of error. 

The fourth assignment is— 

‘The finding and holding that the 2,569.75 acres erroneously certified to the railroad — 
company, they having been theretofore disposed of by the United States being out- 
standing must remain a charge to the grant unless reconveyed to the United States 
by said company. | 
. It 1s clear that certifications made on account of this grant after 
patents had issued to other parties conveyed no title, and strictly 
speaking cannot be considered as a charge upon the grant, but as the 
grant was in process of adjustment, if the company claimed the lands 
a final adjustment would be impossible until the rights of the company, 
not under the certifications but under its grant, had been determined. 

If the company lays no claim. to these lands, a simple release or quit 
claim would remove the cloud from the title of the first pateutees, and 

thereupon the company would be relieved of the char ge made in part 
satisfaction of its grant. 

The fifth and last assignment of error is— | 
_ The finding and holding that the 76,916.75 acres certified to the State and sold by 

the Iowa Central Air Line Railroad Company out of the grant of 1856, prior to 
resumption by the State of Iowa, and to the enactnient of the grant of 1864, should 
aa be deducted from the grant made for the modified line by the act of June 

2, 1864. 

The company’s contention in support of this assignment rests upon 
the assumption that the act of 1864 made an entirely new grant for the — 
unconstructed part of its road free from any charge on account of the 
grant of 1856, to which I am unable to accede. 

AS stated in the opinion under review— 

These lands were certified on account of the grant made by the act of 1856, and 
this claim for deduction seems to rest upon the ground that the company receiving 
the lands did not earn the same, and that the present company never received any 
benefit from such certification, and therefore should not be charged with the same. 

Having held that the purpose of the act of 1864 was merely to enlarge the source 
from which the amount of lands granted by the act of 1856 might be satisfied, it 
follows that indemnity can not be allowed for lands certified under the act of 1856 
and prior to the passage of the act of 1864, ‘and this claim for deduction must be 
denied. 

After a very thorough investigation and careful consideration of the 
legislation upon the subject of this grant and of the decisions of 
the court and this Department relative thereto, I see no reason to 
depart from the previous decision of this Department, except in the 
particulars herein named, and the motion is therefore accordingly 
denied, and you are directed to revise the adjustment in accordance 
with the directions herein given. 

The excess in approvals should be identified, after which formal 
demand should be made upon the company for reconveyance of the 
lands, or, in the event that they have been disposed of to bona fide 
_ purchasers, for their value. - 


DECISIONS RELATING TO THE PUBLIC LANDS. 135 


HOMESTEAD ENTRY_AMENDMENT—ADVERSE CLAIM. 
 CALLICOTTE v, GEER. . 


The right to amend an entry to correspond with the settlement, may be awarded as 
against an itervening entryman if priority of settlement is shown by the appli- 
cant, and it does not appear that he is estopped by his own acts from setting up 
his ae as against the adverse claimant. 


Secretary Francis to the Commissioner of the General Land Office, Jan- 
(Bete | uary 18, 1897, (C.J. W,) 


On September 27, 1893, plaintiff Callicotte made homestead entry, 
No. 947, for the SH.4 of Sec. 12, T. 27 N., BR. 1 W., Perry, Oklahoma, 
under the mistaken apprehension, as he alleges, that this was the 
proper description of the quarter section on which he had made settle- 
ment on the day of the opening, September 16, 1893. On September 
23,1893, defendant Geer made homestead entry, No. 607, for the NE. 4 
of Sec. 12, T,27 N., R.1 W., which turned out to be the quarter section 
on which Callicotte made settlement on the day of the opening. After 
the discovery of the mistake, on November 18, 1893, Callicotte made 
application to amend his entry, so as to substitute the land entered by 
defendaut, to wit, the NE. 4 of Sec. 12, T. 27 N., RB. L W., for that entered 
by himself through mistake, and on the same day he filed affidavit of 
contest against defendant’s entry, alleging prior settlement. By direc- 
tion of your office, action on the application to‘amend Callicotte’s entry 
_was withheld to await final disposition of his contest, and a hearing 
ordered for that purpose on Ifebruary 23, 1895, both parties being 
present. The plaintiff closed his testimony on February 25, 1895, and 
defendant, without offering any testimony, moved to dismiss the con- 
test. The local officers overruled the motion, and thereafter rendered — 
a decision in favor of contestant, and recommended the cancellation of 
defendant’s entry. From this decision Geer appealed, and on Septem- 
ber 18, 1895, your office affirmed the decision of the loeal officers, and 
held defendant’s entry for cancellation. Defendant made further appeal 
to the Department, and the case is now to be considered. 

The following allegations of error are nade: | 

Ist. That it Was error to hold that the initial acts of settlement claimed by C Calli- 
cotte were followed within a reasonable time by residence and improvements. 

_ 2d. Error in not holding that contestant had exhausted his homestead rights, in 

making homestead entry upon the adjoining tract of land. 

3d. Error in awarding to contestant piefensiies right of entry © over defendant and 
holding this entry for cancellation. 

4th. Error in not holding that plaintiff was estopped by his acts in making out. 
defendant’s application to enter from setting up a prior claim against defendant. 

It appears from the record that Callicotte’s entry, No. 947, made by 
mistake for the wrong land, was contested by a man named Sherer, and 
that without pecuniary consideration Callicotte relinquished this entry. 


a 
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Since yeur office decision was rendered, and pending the consideration 
of the case here, defendant Geer has filed an affidavit, under date of 
March 17, 1896, in which he charges that plaintiff has since the hearing 
abandoned the land, and asking for léave to submit proof as to the 
same, and that the case be re-opened for that purpose. This motion 
ean not be entertained, and the case will be disposed of on the record 
as ib exists. | | | 

_ The evidence shows that a little before one o’clock P. M., on Septem- 
ber 16, 1893, the plaintiff reached the land in controversy, with. a valise, — 
- canteen, coffee-sack of provisions, frying pan, blanket, umbrella, a 
spade and axe; that there was no one on the land at the time, and that 
he set his umbrella up as a stake and left his other things with it, and - 
went over to.a crowd of men a fourth of a mile away and introduced 
himself and took their names; that while talking to these men, he saw 
a. wagon drive up.about a fourth of a mile north aud west of his stake; 
that aman got out of the wagon and came to where they were talking; 
that plaintiff took his name and gave his, and called attention of the 


men to witness that he claimed the land where his stake (umbrella) was_ - 


standing, and that if the man who was.on the wayon was on his tract, 
they knew that plaintiff was there first. The man gave his name as 
Geer (defendant in this case;; that defendant replied that he did not 
come there to make trouble, and that if he was on plaintiff’s claim, he 
would not cause him trouble. This occurred thirty to. fifty minutes 
after plaintiff set his stake. The question of wood and water then | 
arose, and there. being-no. spade or axe, except plaintiff’s, it was arranged 
to go to the creek half a mile east and dig for water and get wood. 
Defendant drove his team by plaintiff’s stake, and got his spade and 
axe, and drove to the creek, where they dug for water, and got a load 
of wood, and went back to where Geer had first stopped with his-wagon, 
and camped all night. Next morning plaintiff and Geer attempted to _ 
locate. the lines and corners of the tracts, aud came to the conclusion | 

that plaintiff was on the SE. 4 of Section 12, and that defendant was - 

on the NE. 4; plaintiff threw up a mound, three feet in diameter and 
a foot and a half high, on which he planted a stake, with a white flag 
attached, and then he and defendant started to. the land office to file, 
arriving there Sunday night, September 17, 1893. Plaintiff formed a 
company (No. 151), consisting of himself (No. 1), defendant next, and 
then others, until the number reached ten. Plaintiff being a lawyer, 
made. out his own and defendant’s papers. Defendant left his place in. 
company No. 181, and got a place in another company, and was thereby 
enabled to file on September 23, 1893, four days earlier than he could 
have filed if he had remained in company No. 181. About October 1, . 
1893, plaintiff first learned that he had made a mistake, and had filed: 
on the SEH. 4 of Sec. 12, instead of the NE. 4, where his stake was still 
_ standing, and when he made out defendant’s papers he did not know it 
was. for the land on which he (plaintiff) had settled. About October 1, 
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1893, plaintiff plowed one acre near his stake on the land, and about 
the ist of November following he plowed around the whole tract, and 
built a sod house. On December 14, 1893, he went upon the land, with 
horses, wagons, plows, harrow, cooking utensils, stove, and bedding, 
and proceeded to build a house, in which he and his eldest son resided, 
until he built a six-room house, into which he moved, with his family, 
January 15, 1894. He has fenced the whole of the tract, dug a well, 

and plowed and cultivated fifty acres. The improvements are orth 
seven or eight hundred dollars. Upon this state of facts the defendant 
insists that the plaintiff is not entitled to the land, and that it was 
error to so hold. There can be no question under the record but that 
plaintiff was the prior settler on the laud. His acts of settlement were 
sufficient to segregate the land, and: were followed in due time by resi- 
dence aud valuable improvements. : 
_ Unless the plaintiff has done something which will re against 
him as an estoppel, he is entitled to all the rights of a prior settler 
upon the land. Two things are insisted upon by way of estoppel: 
First. That plaintiff has exhausted bis homestead right, notwithstand- 
ing his. relinquishment, without compensation, of the entry made by 
mistake, Second. That having assisted defendant in preparing his 


_. entry papers, he is estopped from attacking the entry. It 1s perfectly 


apparent that this controversy grows out of the mutual mistake of the 
parties as to the proper description of the quarter-section on which 
their respective settlements were made. There is no fraud connected 
with the acts of either, and it is clear that the mistake in the descrip- 
tion of the land entered by each was.an honest mistake upon the part 
of both. It was mutual, and neither can be either benefited: or de aiaty 
by it, in reference to: the other. The entry by plaintiff of the SE. 4 

upon which he had not settled, and upon which. another. party was, a 
_ the time, a settler (plaintiff's enh being: the result of a mistake), did. 
not exhaust his homestead rights, and upon relinqgnishment of such 
mistaken entry, without any benefit, it ceased to.be a legal. hindrance 
to a second entry. There is, therefore, no reason why the rights of 
these two. parties should. not be made to. depend upon the priority of 
their origin. As defendant has introduced no testimony, and shown 
no actual settlement, it is a mere question of whether plaintiff’s settle- 
ment antedated defendant’s entry. This fact appears from the. evi- 
dence, your office so found, and your office decision is. affirmed. 
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RATLROAD GRANT—PATENT—SUCCESSOR IN INTEREST, 
NORTHERN PaciFIc R. R. Co. 


Under the grant to the Northern Pacific Railr oad Company patents should issue to 
that company and not to a grantee thereof. 


In the preparation of lists of lands granted to aid i in the construction of eoulsonee: 
the lands should be listed to the grantee company or corporation when it is in 
existence. 


Secretary ‘y Francis to the Commissioner of the General Land Office, Feb- 
ruary 6,1897, 0 a? (Jes) 


From time to time there have been transmitted from your office for : 
the consideration and approval of this Department various lists of 
lands selected by the Northern Pacific Railroad Company as inuring to 
the Northern Pacific Railway Company as the successor of the Northern 
Pacific Railroad Company under the grant to that company of July 2, 
1864, and the joint resolution of May 31, 1570. 

It has been invariably held by this Hepat anert that a right to a 
patent from the United States will not be traced beyond the original 
grantee, fe Harrison (2 L. D., 767); re Tower (2 L. D., 779; 12 L. D., 
116). There are obvious reasons for this ruling of the Department. 
If the duty of examining into the sufficiency of transfers made from. 
time to time by the railroad corporations, of the country, or by the 
settlers upon the public lands after a right of disposition shall have 
accrued, be assumed by this Department, a mass of quasi judicial work 
must Be disposed of which will ser a embarr ass the or oars admin- 
istration of its affairs. 

Moreover, under the law as it now stands, if this Department erro- 
neously certifies lands to a railroad corporation, which are not included 
within the grant, the certification is void; but if the list be certified in| 
favor of a bona fide grantee the title of the grantee is good and the 
only recourse of the government is against the corporation. In many 
cases such recourse would be unavailing. [ therefore conclude, for 
administrative reasons, that it will be unwise to certify lists in favor of 
the Northern Pacific aileay Company. | 
_° Upon careful consideration of the language of the grant to the. 

Northeru Pacific Railroad Company, I do not think it my duty to patent 
lands to a grantee of that company. The act provides in terms that 
patents shall be made to the Northern Pacific Railroad Company, and 
although the grant is to said company, its successors and assigns, yet 
i do not believe that the Department can be required to depart from 
the ordinary course of business heretofore followed in other cases. 

In view of the foregoing I am of the opinion that in the preparation 
of lists of lands, granted to aid in the construction of railroads, the 
lands should always be listed to the grantee company or corporation 
when it is in existence. If the grantee company or corporation has. 
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ceased to exist or has been absorbed or amalgamated or identified with 
another company or corporation, then it might be proper to list the 
lands to the latter company as successor of the grantee company or 
corporation. But when the lands are so listed the preamble of the list 
should clearly set forth the character of the eyidence upon which that 
action is based, for the information of the Secretary of phe ee 
whose approval of such lists may be asked. : 

You are therefore directed to be governed in the future by these 
instructions in preparing for my approval list of lands granted to aid 
in the construction of railroads. 


CONFIRMATION —SECTION 7, ACT OF MARCH 8 8, 1891—PATENT. 
SMITH BY AL. v. MURPHY’S HEIRS. 


As between a purchaser from the entryman and one holding under a subsequent tax 
' sale of the land, the benefit of the confirmatory provisions of section 7, act of 
March 3, 1891, must be accorded to the holder of the tax title. 


Under an entry confirmed by said section, patent should issue in the name of the 
entryman, though his death may be disclosed by the record. 


Secretary Francts to the Commissioner of the General Land Office, Feb- 
Ul. H. L.) _ ruary 6, 1897. (P. J. ©.) 


~ The land involved in this controversy is the Sw. 4 x Of the NE. 4, Sec. 
32, Tp. 20 8., R. 65 W., Pueblo, Colorado, land district. 

There Reine bat a single question involved in this stage of this con- 
troversy, it is not necessary to recapitulate all the record facts in 
relation to the history of this tract. It is only necessary to state such 
facts as will give a clear understanding of the single issue. 

- It appears that on November 9, 1873, James Clark made pre emption 
cash entry of the tract, and on the same day, for a valuable consider- 
ation, transferred the same to Margaret Murphy; that Murphy died 
February 1, 1879; that Clark also departed this life during that year. 

As the result of a contest against the entry of Clark, by ove T. F. 
McAllister, which was finally dismissed by your office, and no appeal 
taken, the heirs of Margaret Murphy, pending the coiitest, applied to 
have the entry confirmed and passed to patent under section 7, act of 
March 3, 1891 (26 Stat., 1095). Daniel L. Smith and B. Sweet also 
Inade @ similar application, on the ground that they were transferees 
of the title of Margaret Murphy, by reasou of the fact that they had 
purchased the land from Pueblo county, which had bid it in at a tax 
sale, and subsequently transferred it to Smith, who deeded ue Sweet 
an undivided: half interest in the tract. 

In deciding these questions presented, your office held that: 

From the abstract of title covering the above land and filed in this case, and the 


affidavits of James Murphy and the heirs of Margaret Murphy, deceased, as far as 
heard from, I find that said land has not been reconveyed to said James Clark, nor 
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to his heirs, that the heirs of Margaret Murphy notified, ask for confirmation of 
said entry under the seventh section of the act of March 3, 1891. I further find that 
final receipt was issued to said James Clark November 9, 1878, and that he disposed 
of the same after final entry to a. bona fide purchaser, for a valuable consideration, 
before the first day of March, 1888. Said entry will, therefore, be approved for 
patent by virtue of the 7th section of the act of March 3, 1891, and the same will be 


passed to patent for the heirs of James Clark, deceased. The contest of McAllister 
is dismissed. 


Notify the parties of this decision, and MoAllister and Smith and Sweet of their 
right of appeal. 

Whereupon, Smith and Sweet prosecute this appeal, alleging error 
in holding that they were not transferees within the meaning of said 
section.7, and error in holding that the heirs of Murphy had any 
interest whatever in the land. 

It is clear that the heirs of Clark have no inter est in this tract. He 
had conveyed all-his interest prior to his death, aud there was there- 
fore nothing to descend to his heirs. The decision of your office, there- 
fore, that the entry “will be passed to patent for the heirs of James 
Clark,” is clearly erroneous. I take it that this order was made in 
view of the doctrine announced in Clara Huls (9 L. D., 401), wherein 
it was decided that “where the death of the homesteader is disclosed 
by the record, patent should issue in the name of the heirs generally.” 
But that ruling was modified subsequent to the decision of your office 
in Joseph Ellis (21 L. D., 377), wherein it was held that patent should 
issue in the name of the re though his death be disclosed by 
the record. , | 

. The ent 'y of Clark comes: clearly within the connie atory provisions of 
seccn 7, But the question. is, whether it should be confirmed in the 
interest of the Murphy heirs, or the transferees of the Jand under the 
tax sale by Pueblo county. It is assumed by counsel, both in the 
specifications of error and the brief, that the judgment of your office 
was: in favor of the Murphy heirs. 

Section 12 , Ch apter XCIX, General Statutes, State of Colorado, 1883, 
provides: 7 

Lands entered by pre- -emption, final ousestena at cane or private sale, or other- 


wise, shall be subject to taxation, whether patent for the same shall have been 
issued or hot, ete, 


It appears by the abstract of title to the record that the land was _ 


_ sold for taxes for the year 1879, on October 9, 1880, and by the treas- 
urer or Pueblo county conveyed to the county, March 10, 1886; that 
by order of the county commissioners the land was sold and conveyed 
to Smith, December 11, 1888, who subsequently conveyed an undivided 
one half cr it to. Sweet. : 

The legality or regularity of this sale is not questioned’ by the heirs 
of Murphy. It therefore follows that it must be assumed. that it was 
legal and regular. - 

In Carroll v. Safford (3 How., 441), the United States supreme court 


x 
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held that land upon which final certificate was issued is taxable prop- 
erty, notwithstanding patent has not issued, aud may be sold for taxes. 
This doctrine is followed with approval in Witherspoon v. Duncan, 4 
Wall, 210; Wisconsin Central R. R. v, Prive Co., 183 U.S., 496; and 
Northern Pacific v. Patterson, 155 U.S., 130. 

It is clear, therefore, that the heirs of Murphy have been divested of 
their title to and interest in the Jand by reason of this tax sale, and it . 
follows that the entry can not be confirmed in their interest. 

The title to the tract, having passed by a procedure and conveyance 
recoguized as sufficient to divest the Murphy heirs of their right, would 
seem to be in Smith and Sweet, as contemplated by section 7; that is, 
they are bona fide purchasers for a valuable consideration, and the 
tract had been transferred by the entryman prior to March 1, 1888, 
after final entry. | 

- Your office judgment is therefore modified; the entry of James Clark 
will be confirmed and passed to patent in his name. 


RAILROAD GRANT—LABNDS EXCEPTED—BRELINQUISHMENT. | 


| NORTHERN PActFic Rk. R. Co. v, St. PAUL, MINNEAPOLIS AND MAN- 
ITOBA Ry. Co. 

An expired pre-emption filing of record, at the date a railroad grant takes effect, | 
excepts the land covered thereby from the operation of the grant. 

The grant of March 3, 1871, was not one in presenti, but in futuro, taking effect on 
the delivery and filing of the pega required under the terms of the 
oTant, 

Report called for from the General Land Office as to alleged excess aan selec- 
tions in the second indemnity belt in the State of Minnesota, 


Secretary Francis to the Commissioner of the General Land Office, Feb- 
(I. H.L.) ruary 6, 1897. (Ei. M. R.) 


On June 20, 1895, your office took up for adjustment list No. 24, 
indemnity, of the Northern Pacific Railroad Company, filed in the 
local office on November 5, 1883. This list did not designate tract for 
tract the lost land for which indemnity selections were made, but on 
June 16, 1892, the company filed re-arranged lists No. 24 A, 24 B, and 
24 €, seeerbiae the lost lands tract for tract. 

poi your said decision the St. Paul, Minneapolis and Manitoba 
company filed three appeals: the first involving the NH. 4+ of the SE.4_ 
of Sec. 29, T. 128 N., R.35 W., St. Cloud land district, Minnesota; fhe : 
second, involve the SEH. 4 of Sec. 31, T. 128. N., R. 4 N., same Tad 
sinerict, ane the third, avolee N .4 of the NW. 4, the SH. 4 of 
the NW. 4, the SW. 4 of the NW. 4, and the SW. 4 of Sec. 13, T. 128, 
R. 34, the SE.4 of the NE.4 of Sec. 1, same phones and range; 
the NE. i of. Sec. 5; the NW. e of the NE. i, the NE. 4 of the NW.4 
and the SW. + of the NW. 4 + of Sec. 11, same township aad range, and 
the N. $ of the NE. 4 of ars 15, same township and range, 
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The eround of error in the first appear a is that your office arred in 
holding that the tract in question was excepted from the operation of 
its grant by the pre-emption declaratory statement of one William 
Belcher. Upon thts point your office decision says: 

‘This tract is also within the primary limits of the grant for the St. Vincent 
kixtension company and was excepted from the grant by the pre-emption filing of 
Wim. Belcher, made September 26, 1870, settlement alleged September 24, 1870 (19 
L. D., 215), the Northern Pacific Railroad Company’s pennenun to select this tract 
was accordingly allowed. | 

Jt is urged in the appeal that fie pre-emption filing in question could 
have no effect as against the grant to the Manitoba company “because 
it had ceased to be a subsisting claim at the date the grant to said 
company became operative.” | 

It is alleged further— 


In this case Belcher settled September 24, 1870, and filed his declaratory state- 
ment September 26, 1870. His pre-emption claim therefore expired and the land 


became subject to entry as other public land on September 24, 1871, which was prior 


to the time when appellaut’s grant became operative. 


This Department recently, in considering the case of Whitney v. 
Taylor (158 U. S., 85), determined that the doctrine therein laid down 
applied equally to expired as to unexpired declaratory statements. 
The contention of the appellant is therefore not well taken. 

In the second appeal it is urged that your office erred in holding that 
the SH. 4 of Sec. 31, T. 128 N., BR. 34 W., was excepted from the.opera- 
tion of iia orant by the homestead eney of one Allen D. Bond. pon 
this land your office decision held: | 

This tract was excepted from the grant to the said company by the iheaiewtaaa 
entry of Allen D. Bond, made November 1, 1865, and canceled December 14, 1871 
(19 L. D., 215). The application of the Northern Pacific Railroad Company to select 
this land is allowed and the St. Paul, Minneapolis and Manitoba Railroad Company’s 
list No. 8, is held for cancellation to the extent thereof. | 

This land is within the indemnity limits of the grant for the Northern 
Pacific Railroad Company. It is also within the place limits of the St. 
Paul, Minneapolis and Manitoba Railway Company, and the question 
for consideration is: Did the rights of the said last named company 
become operative from the date of the passage of the act of March 3, 
1871, which authorized the St. Paul, Minneapolis and Manitoba Rail. 
way Company to relocate its St. Vincent extension? | 

Your office decision in citing the case of Hastings and Dakota Rail- 
road Company v. Grinnell ef al. (19 L. D., 215), which was based upon 
the case of Bardon v. Northern Pacific Railroad Company (140 U.5,, . 
535), evidently assumed that the grant to this company was similar to 


that of the Northern Pacific Railroad Company and was one in pre- 


senti while in fact it was one in futuro, and became operative when the 
relinquishment was made as required by that act. St. Paul and Pacific 
Railroad peepee v. Soren Pacific Railroad comenny (189 U.8s 
1-16).. 
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On December 13, 1871, the St. Paul and Pacific Railroad Company, 
through its pr Baicbul dee secretary, made, sealed, and signed the 
release required by the proviso of the act aforesaid and this instrument 
was filed in the Department on December 19, 1871, and was thereupon 
accepted by this Department as a compliance with the requirements of 
the act. 

The rights of the St. Paul, Minneapolis and Manitoba Railway 
Company to this tract of land depend upon a determination of the 
question as to when that relinquishment became effective. Was it 
effective on the date of its being signed or on the date of its delivery 
and filing in this Department? If it was effective on the. date of its 
being signed, the land is excepted from the operation of the grant on 
behalf of this railroad company, as on that day the homestead entry of 
Bond was uneanceled. If it became effective, on the other hand, only 
on delivery, then the grant became operative on that date, to wit, 
December 19, 1871, and as the nap of definite location was filed in your 
office on December 20, 1871, it appears that at both dates the record was 
clear, the entry of Bond having been canceled on December 14th. 

In the recent case of St. Paul, Minneapolis and Manitoba Railway 
Company and Northern Pacific Railroad Company v. Bergerud, on 
review (23 L. D., 408), it was held, that the relinquishment became 
effective only with delivery, inasmuch as the relinquishment was in 
effect a deed under the well-recognized rule of the Jaw. Such being 
the case, it would appear that your office decision was in error in refer- 
ence to this tract and that it should have been awarded to the St. 
Paul, Minneapolis and Manitoba Railway Company. 

In rerevente to the third appeal taken by the appellant, consisting of 
the N. 4 ofthe NW. 4, the SE.iof the NW. 4, the SW. + of the NW. 4 

and the SW. 4, of Sec. 13, T. 128, R. 34 W.; the SH. 4 of the NE. 4 ne 
Sec.1; the NE. 4 of Sec. 0; the NW. 4 of the NE. 4 4, the NE. 4 of ‘the 
NW. 1 and the SW. + of the NW, 4 of Sec. 11; and theN. 4of the NE. 4 
of Sec. 15, same township and range, it is urged that your office deci- 
sion erred in holding that the land in question was subject to the selec- 
tion of the Northern Pacific Railroad Company; second, in not holding 
that said company has selected within its forty miles second indemnity 
limits, a quantity in excess of the quantity it is entitled to select under 
the provisions of the joint resolution of May 31, 1870, and the attention 
of the Department is called to the fact that under the terms of the joint 
resolution of 1870, the Northern Pacific Railroad Company was author- 
ized to select within such indemnity belt in any State, an amouut of 
land equal to the amount which it had failed to secure in its granted 
limits within said State, subsequently to the passage of the act of July 
2, 1864, and prior to the definite location of its road, and it is asserted. 
that an adjustment of the grant for the Northern Pacific Railroad Com- 
pany made by your office in 1886 or 1887, shows that the company had 
made within such indemnity limits in this State, selections of 40,000 _ 
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acres In excess of the quantity sold or otherwise disposed of subse- 
quently to July 2, 1864, and prior to the definite location of itsroad, and — 
that this excess is in addition to the further acreage of 84,000 acres 
awarded to said Northern Pacific Railroad Company by the supreme 
court of the United States in the case of said St. Paul and Pacific Rail- 
road Company v. The Northern Pacific Railroad Company (139 U.S., 1). 

This raises for consideration a very serious question upon which the 
Departinent is unable to pass on the record now before it. The case is 
returned to your office and you will report to the Department all the 
facts shown by the records of your office bearing upon this question, 
and a decision upon the question involved is reserved pending action 
by the Department upon such report. 

The decision appealed from is accordingly modified. 


TIMBER ANB STONE ACT—ADVERSE CLAIM.. 
BATEMAN v. CARROLL. | 


- The timber and stone act does not allow the purchase of land that is ey by a. 
bona fide settler. : 


Secretary Francis to the Commissioner of the General Land Office, Feb- 
(I. H. L.) yuary 6, 1897. | (A. E.) 


On June 16,1893; John W. Carroll filed declaratory statement for the 
S. 3 of the SW. 4 4, Bee. 26, the Ik. § of the SE. 4, Sec. 26, T. 67 N., RL 19 
W., Duluth, Minnesota, alleging settlement December 22, 1890, | 
| On June 23. 1893, Edward J. Batemen applied to mriteiage the same 
land under the Himber and stone act. On November 29, 1893, notice of 
Bateman’s application to purchase was executed by ine. register of the | 
land office, and on December 11, 1893, a copy of said notice was served 
upou Carroll’s attorney. On January 6, 1894, publication of the same 
was begun in a newspaper, the last papleseGn being on March 10, 1894, 
- Action on the declaratory statement of Carroll, filed by him on June 
46, 1893, when the township plat was first put on record, appears to 
have been suspended, but on November 3, 1893, your office allowed the 
declaratory statement to be filed without prejudice, and on November 
25, 1893, Carroll’s declaratory statement went of record. ' 
 - On March 14, 1894, Carroll and Bateman each submitted final proof. 

At this time Bateman moved to dismiss defendaut’s proof on the 
ground of illegality of pre-emption filing. This motion was denied 
because of your office instructions of November 3, 1893, allowing the 
pre-emption filing to go of record without prejudice as. ofthetime when - 
_ first filed. | 
 . A hearing was had on November 15, 1894. The bslapiates recom- 
mended in favor of the timber claimant, and the receiver that the 
timber filing be canceled. On appeal, your office held that: 


The weight and nature of the evidence incline to the position that there are forty - 
or fifty acres of stone, thirty to forty acres of swale, and 1,200,000 feet of pine timber 
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worth $1.50 per thousand. In its present condition it is wholly unfit for agricultural 
purposes, and is valnable chiefly for the timber upon it. 

While Carroll claims to have selected the land for a home, I am satisfied that: the 
contrary is true, and that the meager improvements were made only in order to lend 
color to his claim, | : 

Your office then: held: the aeaaatory statement of Carroll for cancel- 
lation, 

From this Carroll has appealed to the Department. 

On June 23, 1893, when Bateman made his sworn statement that he 
had per senalig: examined the land in controversy, and that it was unin- 
habited, Carroll was a resident upon the land, and your office so finds. 
This alone is sufficient to warrant the rejection of Bateman’s applica- 
tion to purchase the land under the timber and stone act, as the act 
does not allow the purchase of land which is inhabited by a settler. 
The residence and improvement of Carroll can not be presumed to be 
in bad faith simply because they were made in the wilderness. Many 
populous communities throughout the western country were begun by 
a pioneer making a settlement in what was then an almost inaccessible 
locality. There is no evidence to show that Carroll’s settlement was 
made in bad faith, and you will therefore allow his final = oof and 
mee the opplication of Bateman. 


BLAcK TOMAHAWK v. WALDRON. 


On the report submitted under the investigation directed October 20, 

1894, 19 L. D., 311, the former departmental decisions are adhered to, 
and judgment render ed in accordance therewith, by Secretary Francis, 
F ‘ebruary 8, 1897. 


RATLROAD GRANT—INDEMNITY SELECTION: —ABANDONMENT. 


HASTINGS AND DAKOTA Ry. Co. ». BERG ET AL. 


The failure of a railroad company to perfect an indemnity selection, within a reasonu- 
able time after notice of final decision recognizing the right of selection, must 
be held to work an abandonment of its prior right, where the withdrawal has 
been revoked, and an adverse claim intervened. : 


Seivetles y Francis to the Commissioner of the General Land Office, Feb- 
(I. H. L.) | rucary 13, 1897, — | (BW. CG.) 


_ The Hastings and Dakota Railway Company appeals from your office 
decision of March 2, 1893, involving the S. 4 of Sec. 3, T. 118 N., RB. 45_ 
W., in Marshall ian district, Minnesota. — 
This land is within the twenty mile indemnity limits of the grant 
made by the act of July 4, 1866 (14 Stat., 87), to aid in the construction 
| 10671—VOL 2410 
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of the Hastings and Dakota Railway, and was free from any adverse 
entry or right at the time of the withdrawal (May 11, 1868), on account 
of said grant. 

In 1884 Albert McFarlane i ans to enter the SW. 4 af said section, 
--and William Fraser the SE. 4; both of which appliations were refused 
by the local officers because in conflict with said withdrawal for railroad 
purposes, | | 

From this denial the applicants sainenie: 

July 12, 1886, said railway company applied to select both tracts, | 
specifying a eee for the selection and tendering the required fees for 
said selection. 

.This application was also rejected by the local officers Decaawent in 
conflict with the pending homestead applications. aforesaid, and the 
company appealed. 

October 5, 1888, your office decided in favor of the company and that 
it was entitled to select said lands, and refused the said homestead 
applications. Fraser did not appeal. McFarlane appealed, and on. 
March 13, 1891, this Department affirmed your office decision (12 L. D., 
228), holding that the railroad company had the right of selection i ri 
said lands. 

_ May 22, 1891, the indemnity withdrawals to said railway grant were 
revoked by departmental order (12 L. D., 541), as authorized by act of 
September 29, 1890 (26 Stat., 496). 

It is not claimed, after the decision by this Department of March 13, 
1891, said railway company ever made any effort to perfect its selection 
foadored in 1886, by making paymenr of selection fees or by making 
new selection for, the land. 

February 26, 1892, Elling O. Berg made homestead enuy No. 12, 269 
for the SE. 4 (the Fraser quarter). 

May 7, 1892, Hans O. Berg applied to make homestead entry for the . 
SW. 4 (the McFarlane tract), which was refused by the local office 
pecans the tract applied for had been selected’ by said railway com- 
pany July 20, 1886, as being within the twenty miles sndorontty oe 
of said road. 

Haus O. Berg appealed, alleging that the railroad company had 
never paid the selection fees nor completed its attempted selection of 
July, 1886, and that as the company had failed to complete its selection, 
and said land had been opened to settlement by the order of revocation 
of May 22, 1891, his homestead application should be accepted. 

Jé does not seem that notice of this appeal to the General Land Office 
was served upon the railway company, but that defect has been waived 
by its appearance hore by brief both before your office and this 


_. Department. | 


The railway company does not seem to deny that 1t received notice 
both of the decision of your office and this Department, but urges, in 
effect, that it was incumbent upon your office to advise the company 
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what steps should be taken - in order to secure the nCeepeanee of its 
selection. _ Its resident counsel in his brief says: : 

When the Department found the land subject to selection on the company’s aopeal: 
it became the duty of the Secretary or Commissioner to notify the company thereof, 
and that the fees which it had previously tendered to the local officers would how 
be received, upon the payment of which the selection would be approved. 

The company had exércised due diligence in the prosecution of its case by taking 
its appeals in apt time, and it was entitled to notice of the action of the Department 
as well as directions from it as to further requirements. The bounden duty of the 
Department was manifestly to advise the railway company that the money would : 
now be accepted and its application to select allowed. 

The records of the General Land Office show that notice of your office. 
decision of October 5, 1888, was, on that date, given to all parties, and 
that an office letter dated April 7, 1891, gave resident counsel for said 
company notice of the promulgation of the decision of this Department 
in the McFarlane case. | | 

The company was therefore duly and seasonably advised both of the — 
action of your office and this Department in its favor, and was bound | 
to take proper steps within a reasonable time after said decisions te 
perfect its right under its proffered selection of this land, and I cannot | 
agree with counsel that it was necessary that you should advise the - 
company as to the proper steps to be taken in order to complete its . 
attempted selection. : 

Your office decision in favor of the company became final, as to the 
Fraser tract, in 1888, and as to the McFarlane tract, in the spring of 1891, 
but to the date of your office decision, March 2, 1893, the company had 
_ taken no step to secure the acceptance of its proffered selection of 1886. 

In the meantime the withdrawal made of its indemnity lands had 
been revoked, and after the lapse of a year from the date of the last 
decision in its favor Elling O. Berg was permitted to make homestead — 
entry of the Fraser tract and Hans QO. Berg applied to enter ne 
McFarlane tract, : . 

By its failure to complete its selection within a reasonable time after 
decision in its favor, the indemnity withdrawal having been revoked, it 
‘inust be held that its laches worked an abandonment of its rights 
under its list presented in 1886, in the presence of an adverse claim. | 

Your office decision is theretore affirmed. 


SW AMP LANDS—EVERGLADES—SCHOOL LAN DS. 
STATE OF FLORIDA. 


A patent may issue to the State of Florida under the swamp land act for the unsur- 
veyed tract known as the “ Everglades,” subject to the right of the State under 
its grant of school lands. 

Secretary Francis to the Commissioner of the General Land Office, Feb- | 

(I. H. L.) ee ruary 13, 1897. | — (W. M. W.) 


- The Department is in receipt of a communication, dated December 
22, 1896, from the Commissioner of Agriculture and State Land Agent 


148 DECISIONS RELATING TO THE PUBLIC LANDS. 


for the State of Florida, wherein he asks that patents issue for certain 
lands in Florida known as the “ Everglades,” under the act of Septem- 
ber 28, 1850 (9 Stat., 519). 

_ On October 10, 1894, my predecessor found that the unsurveyed 
body of lands vine witlin the State of Florida known as the * Ever- 

glades” is in fact swamp land, and that a survey thereof is not practi- 
cable, and he held that a patent may issue to the State under the 
Swamp grant, upon an estimated area designated by metes and bounds,. 
the State to furnish a meander survey of said “Everglades,” accompa- 
mied by satisfactory proof that said meander line does not include 
within its limits lands not of the character granted. See 19 L. D., 251. 

See also State of Hones, 18 L. D., 26; State of Florida, 8 L. D., 65; 
ug 369, 


On the 13th day of Febraary, 1895, the United Sinise Senate passed 
a resolution, as follows: 


Resolved that the Secretary of the Interior be, atid he is hereby, directed to inform 
the Senate whether it is proposed to issue a patent to the State of Florida for that 
portion of the State known as the ‘‘Everglades,” and if so whether the Seminole 
Indians of Florida will be thereby dispossessed of their occupancy of said lands or 
any portion thereof. : , 


This resolution was sofenred to your office and “aie to the Commis: 
sioner of Indian Affairs for reports. 
On February 28, 1895, the Commissioner of Indian Affairs reported : 


' That the Everglades” as laid dowu upon the map of Florida comprise large por- 
tions of the couuties of Monroe and Dade. From a report made by Special Agent 
Wilson, December 30, 1887 (see Senate Ex. Doc. No. 139, 50th Congress, 1st session), 
it appears that there were then fifty Indians in Monroe county, and one hundred. 
and twenty-six Indians in Dade county. Whether these Indians are located within 
_ the “Everglades” which it is proposed to patent to the State of Florida, I am 
unable to determine. It also appears that there are Indians located in sections 
1 and 2, township 53 south of range 41 east, in Florida, but whether these sections 
will fall within the *‘ Everglades,” as wae may be survered by the governor of 
Florida, is a matter of doubt. 
If the Indians now have the right of occupancy of the anos within the “ Ever- 

glades,” and the United States should convey such lands by patent to the State of 
Florida, Iam of the opinion that the State would take title subject to the right of 
occupancy of the Indians (see Beecher v. Wetherby, 95 U.S. , 517, and the authorities 
therein cited), 


On February 16 , 1895, your office reported on said Senate resolution, 
showing that. in éctiplianee with the departmental directions given in 
19 L. D., 251, letters were sent from your office to the governor of 
Florida and to the United States surveyor-general for Florida, inclosing 
copies of said departmental decision embodying instructions how to 
proceed to execute the “meander survey giving the exterior metes 
and bounds of ‘The Everglades,” and requesting: the governor of 
| Florida. | 


to submit satisfactory proof that said meander line does not include lands. eiion a 
not come within the description of Ergne and Gyerngw et lands as defined in sere 
act of September 28, 1850. 
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On February. 28,1895, the Department, in response to said Senate: 
resolution, transmitted to the President of the Senate copies of the 
reports of your office and the Indian office.. - | 
On January 9, 1896, your office submitted Florida swamp land list: 
No. 87, embracing the lands designated on the maps as “The Ever- 
: glades, ” and containing an estimated area of 2,942,600 acres. In your: 
Office letter it is said: : 


The estimate includes all the lands within the meander given in thelist; and what 
would be school sections (16) in the several townships, if surveyed, are therefore, 
included in the total area submitted for approval under the swamp land grant; this. 
is on the theory that although the school grant is of earlier date than the swamp 
land grant, the latter being a grant in presenti, takes precedence in the case of. 
unsurveyed lands. The approval of the list is respectfully recommended. 


On February 3, 1896, my predecessor, referring to said list, re quested 
your office to prepare and forward for consideration 


an abstract of the evidence in your office, submitted by said State, going to show. 
that the meander line of the survey of the ‘‘ Everglades” does not include within the | 
original limits thereof any lands which do not fall within the description of swamp 
lands under the act of 1850 above mentioned, as required by my decision of October 
10, 1894 (19 L. D., 251). 


Pursuant to said request, your office, on the 6th day of February, : 
1896, transmitted to the Department a résumé of the evidence submit- — 
_ ted by the State of Florida in support of its claim, as follows: 


In addition to certified copies of the field-notes of survey of certain townships: 
bordering on the “Everglades,” the State submitted the affidavits of a number of 
persons having knowledge of the land, two of whom, J. W. Newman and Charles F.- 
Hopkins, were engineers in charge of expeditions crossing the ‘‘ Everglades,” one - 
from Fort Shackleford to Miami, and the other from Lake Okeechobee to the mouth 
of Shark River... The two persons mentioned are the only ones appearing to have. 
any real knowledge as to the character of the interior portion of the “Everglades,” : 
and I inclose their affidavits as they are too concise to bear abridgmeut. : 

Eleven persons testified as to the general character of the land near the gulf of 
Mexico, or the southern portion of the ‘‘Kverglades.” They testified that, with the: 
exception of a few ‘‘islands” or “hammocks” of from two to tiventy acres in extent, 
the whole country is one vast marsh, impracticable to drain, or land utterly worth-: 
less for agricultural purposes. It is not stated that the land is rendered worthless. 
‘by reason of its wet condition. The State refers to the report of Mr. Frank J*lynt, 
which report is fully set. forth in 19 L. D., 251. : 

_ The field-notes of survey of the. dowmahine bordering on the “Everglades,” the: 
lines of which surveys. form the principal meanders mentioned in said list No. 87,.: 
show the lines to have been run through swamps or marshes for almost its entire 
length. Itis the opinion of this office that the public land surveys were extended : 
into the ‘ Everglades” as far as was practicable and, in many instances, the border 
townships were found to be almost entirely. swamp- land. 


In Newman’s affidavit he states, that as engineer in charge of a party 
of twenty persons, he traveled across the peninsula of Florida from 
Fort Myers to the place marked on maps as Fort Shackleford, and. 
thence in a southeasterly direction across the “Everglades” to Miamt. 
on Biscayne Bay; “that he does not think or believe that along the’ 
route from a point ten miles southeast of Fort Myers to a point four 
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miles west of Miami one single tract of forty acres of land can be found 
fit for cultivation without artificial drainage.” 

The affidavit of Charles F, Hopkins shows that in November, 1883, 
he was the engineer of an expedition through the “ Everglades;” that 
the expedition entered Lake Okeechobee and proceeded due south from 
the southern extremity of the lake for nearly eighty miles, and then 
defected to the ‘*W.S. W.” to the head of Shark River, and proceeded 
down that river to its mouth. The party traveled in small boats, 
*‘pnaddling, pushing and dragging them alternately ennoue the shal- 

dow water and saw-grass.”. He further states: 


{I took soundings, with an iron rod, eight feet long, throngh the mud and muck, 
occasionally, for about sixty-five miles; after which the rock ad out on the 
surface. 

At a distance of fifteen miles we found rock at a depth of eight and one- half feeb, 
and afterwards at varying depths of from three to five feet for a total distance from 
the lake of sixty miles. The muck throughout this distauce appeared very rich. 
The rock kept rising nearer the surface, until in the vicinity of the head of Shark 
river it cropped out on the surface. | 
- There are severai streams with a slow current running southerly out of Okeechobee, 
which are about ten feet deep, and about one hundred and fifty feet wide at the 
mouth, gradually growing smaller, until at theend of two or three miles they spread 
out over the country. 

These streams run through a custard apple swamp. We then encountered a plain 
with a stunted growth of Myrtle and “ yama” grass, with water about a foot deep, 
_at that time, which was at the end ofa dry season. We continued through this for 
a few miles and then entered thick and tall saw-grass. 

This saw-grass extended almost uninterruptedly for about forty or fifty miles, and 
then broke up into small Saw-gTass islands separated by small channels and bayous 
of water, 

When we arrived 3 in the vicinity of the head of Shark river, these islands changed 
into innumerable small hammock islands, mixed with the saw-grass islands, and 
strange enough all arranged in rows extending S. S. E., so one could stand and look 
down between the rows, as far as the eye could see. | 

These hammocks vary in size from one to twenty-five acres, and a few of them are 
above ordinary over-flow. The soil of these islands is rich. 

Not over ene in one hundred of these islands are susceptible of cultivatiou, in their 
present state, as they are overflowed during the rainy season, and moreover are 
‘inaccessible until the surroundiug marsh is drained. | 

The country for about sixty miles south of Okeechobee is susceptible of drainage, 
being elevated at Okeechobee twenty-two feet above the sea, and gradually declining 
to the sea level. South of this limit the rock crops out at the surface, and, except 
the islands before mentioned, the land is worthless even if drained. 

Drainage would be impracticable here as the gulf waters back up so as to destroy 
the fall. 

The country in its Gresent condition is a vast marsh covered with water at all sea- 
sons and for forty miles south of Okeechobee is devoid of sae animal life, even to birds 
and alligators, on the line we traversed. 

Our expedition passed down the median line of the State, which is the suiiniit or 
water-shed line. On each side of us, four or five miles away, the water was deeper, 
in the saw-grass being from two to fives feet deep; and for the first fifty miles after 
_ passing the custard apples there was no land in sight, the waving saw-grass extend- 
ing as far as the eye could see in all directions, Bacept on the west. A hazy outline 
of the land could be seen in that direction. 
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Shark river is about four and one-half to five feet deep and about two hundred 
and fifty feet wide, with rock bottom. Water very clear; acre of water at mouth 
twelve feet; mud bottom. 

“The cruise occupied twenty-eight days from Lake Okeechobee to the gulf; during 
which time we slept in boats every night, there being no dry land to camp on. By 
meridian altitude of the sun (using artificial horizon), I find the extreme south end | 
| of Lake Okeechobee to be in latitude 26° 41’ 19” south. | | 


The judgment of your office, that the swamp land grant “ takes pre- 
—cedence in the case of unsurveyed lands,” is not concurred i in, for. reasons 
that will hereinafter be given. 

Section 1 of the act of March 3, 1845 (5 Stat., 788), provides: 


That in consideration of the concessions made by the State of Florida in respect 
to the public lands, there be granted to the said State eight entire sections of land 
for the purpose of fixing their seat of government; also, section number sixteen in 
- every township, or other lands equivalent thereto. for the use of the inhabitants of 
such township, for the support of public schools, 5 


This act was passed over five years before the swamp ind act, and 
was based upon express concessions made by the State teas 
the public lands, and in its nature rests in a solemn compact, which the 
government of the United States should maintain, sacredly keep and 
carry out on its part. It is clear that Congress intended by this act to 
invest the State with title to every sixteenth section of land in that 
State that had not been disposed of, just as soon as such sections 
should be identified by proper surveys of the publiclands. Whenever 
such sections shall be identified, the title thereto will pass to the State —- 
under the granting act; no patent will be necessary. Warren ef al. 
v. State of Colorado, 14 L. D., 681; McCreery v. Haskell, 119 U. 5., 
327-331. 

_ These views find supports in the decisions of the su preme court of the 
United States, as well as those of this Department. 
In Cooper v. Roberts, 18 How., 173, it was said: 


We agree that until the survey of the township and the deeteasting of the snecitic 
section, the right of the State rests in compact—binding, it is true, the public faith, 
and dependent for execution upon the political authorities. Courts of justice have 
no authority to mark out and define the land which shall be subject to the grant. 
But when the political authorities have performed this duty, the compact has an 
object, upon which it can attach, and if there is no se impediment the title of the 
‘State becomes a legal title. 


See also Heydenfeldt v. Daney Gold and Silver Mining Company, 93 
U.S., 634. 

In Beecher v. Wetherby, 95 U. S., 517, in speaking of the school | 
saat to the State of Wisconsin, it is said, p. 523: | | 


It was, therefore, an unalterable condition of the samcanien obligatory upou the 
United States, that section sixteen (16) in every township of the public lands in 
the State, which had not been sold or otherwise disposed of, should be granted - 
to the State for the use of schools. It matters not whether the words of the com- | 
pact be considered as merely promissory on the part of the United States, and 
constituting only a pledge of a grant in the future, or as operating to transfer the 
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title to the State upon her acceptance of the propositions as soon as the sections 
could be afterwards identified by the public surveys. In either ease, the lands 
which might be embraced within those sections were appropriated to the State. 
They were withdrawn from other disposition, and set apart from the public domain, 
so that no subsequent law. authorizing @ sale.of it could be construed to embrace 
them, although they were not spécially excepted. All that afterwards remained 
for the United States to do with respect to them, and all that could be legally done 
under the compact, was to identify the sections by appropriate surveys; or, if any 
further assurance of title was required, to provide for the execution of proper instru- 
ments to transfer the naked fee, or to adopt such further legislation as would 
accomplish that result. They could not be diverted from. their aEPECnage to 
the State, 


On November 20, 1355, Secretary McClelland held that the swamp 
erant of September 28, 1850, did not embrace Jands in Illinois which | 
were included in the railroad grant of September 20, 1850. See 1 
Lester, 521-523. 

Secretary Schurz declined to recall his opinion in a Similar.case ren- 
dered on May 2, 1878. See Copp’s Public Land Laws, 1071. 

In State of Biss se1DD) 10 L.D., 398, Secretary Noble held (syl- 
labus): | | | 


Swamp. lands, included within the alternate sections reser rved to the United States 
from the grant to the State for railroad purposes, did not pass under the eucearen 
act of September 28, 1850. 

In State of Ohio (on review), 10 L. D., 394, ea Noble held | 
(syllabus) : . | 

The swamp lands, included within the slbernute sections reserved to the United 
States from the grant to the State for canal purposes, did not pass under the subse- 
quent grant of swamp lands, and no indemnity call be allowed therefor. 

It does not. follow that because a survey of the “«Byerglades ” ” is 
impracticable, that the State should be deprived of its rights under 
its school grant. The «“ Biverglades ” of Florida present conditions that. 
are exceptional in character, inasmuch as it would seem that the body 
embraced therein can not now be surveyed in such a manner as to mark 
out and specificall y define the township and section lines. It is pos- 
_ sible, however, that such survey may hereafter be made, and under the 
circumstances, and for the reasons hereinbefore given, it is deemed 
proper that the State’s rights under its school grant should be pre- | 
served to it. . It is accordingly held that a patent may issue to the 
State of Florida for the ‘‘lHverglades” under the swamp land act, sub- 
ject to the right of the State- under its school grant, for. the land 
embraced in the swamp list No. 87, a8 approved by me. With this 
modification, said list is approved, and you are directed ns issue a 
patent accordingly. 

- The views of the Commissioner of dian Affairs respecting the rl ights 
of any Indians COCHDyNE the lands in question are concurred i) 


KR 
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PRE-EMPTION—FINAL PROOF—PAYMENT. 
ODETT v. DAVIS, 


The submission of pre-emption final proof, without payment of the purchase price of 
the land as required by law, will not protect the pre-emptor as against an inter- 
vening adverse claim. 


Secretary y Francis to the Commissioner of the Geneai Land Office, Feb- 
(I. O. L.) —  wuary 13, 1897. © (W. M. W.) 


~ The case of Frank Odett v. John C. Davis has been considered on 
the appeal of the former. from your office decision of August 24, 1895, 
holding for cancellation said Odett’s pre-emption declaratory statement 
for the W. 4 of the NW. i, the NE. 4 of the NW. 4, and the NW. 4 of 
the SW. 4 of Sec. 33, T. 30 N., R. It ue California, land 
district. | 

The record shows that on N ovember 1, 1888, Odett filed his pre- 
emption declaratory statement covering the land in question. On 
September 11, 1891, he submitted final -proof in support of his claim, 
but did not pay or tender the purchase money for said land. 

Qn August 7, 1893, John ©, Davis made homestead entry for said 
Jand., | 

On August 15, 1893, Odett appeared at the eal and office, and offer ed 
to pay the government price for said land and asked that final receipt 
be issued. to him therefor. This the register and receiver refused todo. 
There is nothin g in record to show upon what grounds this rerusal 

was based. 

It appears from the decision of the register and receiver in the case 
that vpon : , 
affidavit filed by said Odett citation was issued to said Davis to show cause why his 
said homestead entry should not be canceled. Hearing was set for October 12, 1893. 

The case was coutirned until December 22, 1898, When it was sub- 
mitted on an agreed statement of facts. 

On April 10, 1895, the register and receiver rendered their opinion,. 
in which they held that Odett’s pre-emption filing should be held intact, 
ancl that Davis’s homestead entry should be canceled without prejudice 
to his right to make another homestead en try. 

Davis appealed, 

On August 24, 1895, your office reversed the judgment of the local 
officers, and held Odeti’s filing for cancellation. 

Odett appeals. 

- His specifications of error are as follows: , 
1. In holding that the record herein “fails to disclose any reason for 
giving him (plaintiff) a hearing, or in any way recog mizing his claim to 
said land.” 

2. In holding that «failure to make proof and payment (on a pre- 
emption claim) aS provided by law entails a forfeiture of all rights in 
the presence of an adverse claim.” 
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3. In holding that the “intervention of the Davis entry while Odett 
‘was in default obliterated the latter’s claim.” 

4, In holding the plaintif’s declaratory statement filing OF cancella- 
tion. 

5. In holding Davis’s homestead entry intact, 

The case was submitted to the register and receiver upon an agreed 
statement of facts, on which it was decided by them and by your office. 
Said agreed statement of facts recites the record showing Odett’s pre- 
emption filing, his final proof, failure to tender or pay the purchase 
money at the time of proof, Davis’s entry, and thereafter Odett’s offer 
to pay for the land, as hereinbefore set out. In addition to these mat- 
ters, the agreed statement shows that Odett is a laboring man, depend- 
ent upon his labor for a living; that at the time he made final proof 
he did not have the money to pay for the land, but it was his bona fide 
intention to secure the money to pay for the land as soon as he could; 
that on August 14, 1893, he borrowed the required amount of money to 
pay for said land, and on the 15th day of said month he offered to make 
payment for the land embraced in his pre-emption filing; that at the time © 
Davis made his homestead entry of the tract Odett had on said land “a 
good substantial house, fence inclosing about three or fonr acres, and 
Said garden.” Said statement contains many other facts that can have 
no bearing on.the questions to be determined. 

Counsel tor appellant calls attention to Hugh Taylor, 9 L. D. , 305, 
and. contends that it sustains his allegations of error. — 

_ That case involved the right of a pre-einptor, after the ee life 
of his filing had expired, and while proceedings under his final proof 
Were pending, to transmute his filing under section 2289 of the Revised 
Statutes. His application to transmute was in its nature and effect a 
pending application to make homestead entry of the tract in question. 
It follows that the case at bar does not come within the rule announced 
in the Hugh Taylor case. - 

Referring to Odett’s failure to ais’ payment for aie fans in been; : 
your office held that: | 

While this delinquency would not necessarily defeat his right to make entry, in 
the absence of an adverse Claim, it did, from the moment his delinquency began, 
render the Jand subject to entry by any other qualified applicant. In other words, 
failure to make proof and payment, as prescribed by law, entails a forfeiture of all 
rights in the presence of an adverse claim. 

This holding is concurred in. 

The judgment of your office appealed from is accordingly affirmed. 

On the 17th of January, 1896, counsel for Odett filed what he calls 
‘‘ Petition for Rehearing,” in which he recites that the claims of each of 
the parties have been under investigation by a special agent, who has 
reported against them. He also charges that Davis has abandoned 
the land in question, and asks that another hearing be ordered. Said 
petition does not allege newly discovered evidence, but simply relates 
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to matters of fact arising since the trial which might be the basis of a 
contest, if the entry were in such a condition that it roNoUne be subject 
to contest under the law. 

If the alleged government proceedings shall be discontinued or ter- 
minated without canceling Davis’s entry thereafter, I see no reason why 
Odett may not, if he desires to do so, contest Davis’s entry on any’ 
grounds sufficient to warrant a cancellation thereof. If said proceed- 
ings result in canceling Davis’s entry, the land will be subject to entry 
by the first legal applicant. If Odett is qualified, and desires to enter 
it, and makes the first application after it shall become sunyece to entry, 
aac is nothing to hinder him from doing so. 

The petition is dismissed. 


HOMESTEAD ENTRY—ALIENATION—COMPROMISE. 


MEAL %, DONAHUR. 


An agreement to convey part of the land covered by a homestead entry after final 
proof, with possession given under such contract, calls for cancellation of the 
entry, although the agreement may have been made in the compromise of a prior. 
contest against the entry in question. 


Secretary Francis to the Commissioner of the General Land Office, Feb- 
(I. H. L,) ruary 13, 1897. (Ei. B., Jr.) 


Alfred H. Meal appeals from your office decision of December 9, 1895, 
in his case against John J. Donahue, involving lots 1 and 2 and the 
S.4 of the NE. 4 of section 5, T.17 N., R.2 W., Guthrie, Oklahoma, 
land district, for which the latter ide: his homestead entry April 27, 
1889, and final proof April 9, 1895. 

On May 3, 1895, Meal filed. a protest against Donahue’s entry alleg- 
ing that the same was fraudulent for the reason that about May, 1891, 
Donahue had sold to one John T. Phillips thirty-four acres of the land 
embraced therein, and thereafter held the land fraudulently for the pur- 
pose of acquiring title thereto in order ‘‘ that he might convey title to 
a portion thereof to said John T. Phillips under his contract of sale”; - 
and further, that the said John J. Donahue fraudulently attempted to 
convey title to said land to his sister-in-law, Mrs. Temple, immediately 
after making final proof thereon: wherefore Meal prays that a hearing 
be ordered “to determine the truth of the allegations herein”; and that 
the entry be canceled and he be awarded the preference right to enter 
the land. 

These charges are supported by Meal’s affidavit and the affidavit of 
said Phillips. The latter swears that for some time prior to about May, 
1891, he had a contest pending against Donahue’s entry affecting— 
the E, a of the NE. 1 of said section 5; that about May 1891, he withdrew his said — 
contest against said homestead entry in consideration that the said John J. Donahue 
should prove said land up, and acquire title thereto from the government of the 
United States, and thereafter should deed to this affiant thirty four acres off the east 
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‘side of said NE. + of said section 5; that at said time last mentioned, the said John 
J. Donahue, entered into an agreement with this affiant by which said Donahue 
agreed to acquire title to said land, and thereafter as soon as title was so acquired by 
him, make a good and sufficient deed to this affiant to the thirty four acres above set 
forth; that said Donahue also agreed that this affiant might have the use of said 
thivty: four acres from the time said agreement was entered into free of charge, and 
that this affiant might have and own all improvements of whatever kind and char- 
acter affiant could place upon said thirty fonr acres; that in pursuance of said agree- 
ment and in consideration of the withdrawal by affiant of his contest above referred 
to, this affiant went into possession of said thirty four acres, and has continued in: 
said possession up to the present time; that in pursuance of said agreement and 
promise so entered into by said John J. Donahue, this affiant proceeded to plant and 
raise upon said thirty four acres of land an orchard and vineyard consisting of about 
three hundred fruit trees and about two hundred grape vines, and that affiant also 
planted and has continuously cared for about fifty ornamental and forest trees and 
other shrubbery on said thirty four acres on and abont a building site selected and 
_ enclosed as such by affiant and his family; .... that said Donahue continued 

to re-affirm said agreement as to said thirty four acres until after he had made final 
proof upon his said homestead entry, which was done on April 9th, 1895, but that 
since about the 15th of April 1895, said Donahue has refused to comply with the 
said agreement and has refused to make a deed to said thirty four acres to this affiant; 
but that said Donahue did on the —— day of April 1895, make a deed of said land 
together with the balance of his said homestead entr y to Mrs. Trimble, a sister-in-. 
law of said Donahue, and that his said sister-in‘law has as affiant is informed and 
believes, mortgaged said land for the sum of $700.00. 


In said decision upon consideration of this protest your office held | 
(1) that a conveyance of the land by Donahue after final proof would 
hot be sufficient ground for contest; and (2) that— | 
The contract between Donahue and Phillips pursuant to which the contest was 
dismissed, was in the nature of a compromise, and was not, therefore, such an illegal 
agreement as would justify the cancellation of Donahne’s entry. | : 
_A hearing was therefore denied and the protest dismissed. Meal 
thereupon prosecutes this appeal, contending that your office erred in’ 
its holdings and action adverse to him as above stated. | 
It is well settled that after due final proof and entry a homesteader, 
having then acquired the equitable title to the land entered, may con- 
tract to convey, or may at once convey the same without infracting any 
provision of the homestead law. A conveyance at such time is not per 
se evidence of bad faith on the part of the entryman. Your decision 
as to the alleged conveyance to Mrs. Trimble is therefore correct. 
With the alleged fraud of Donahue against Phillips in connection with 
that conveyance the land department is not concerned. That is a mat- 
ter between themselves. 

I do not concur, however, in the conclusion of your office that such a 
contract as is alleged to have been entered into between Donahue and 
Phillips is in the nature of a compromise such as to be permissible 
under the homestead law, and therefore not an illegal agreement. As_ 
a means of ending vexatious litigation, compromises between claimants. 
to public land may properly be and generally are favored by the land. 
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deparhwenk but to be favored they must, as an essential sendin pre- 
cedent, be within the law, and not involve and require aS a necessary 
Sequence, or as part of the contract on’ which they are founded, the. 
violation of law. The government is to a certain extent a party to 
every valid compromise between adverse claimants to public land; or, to 
state the proposition in another form, no such compromise can be effected 
without the knowledge and consent or subsequent ratification and 
approval of the United States. The alleged contract, or compromise, 
whereby the contest between Phillips and Donahue was brought to an 
end, could not have received the consent, and cannot now receive the 
approval, of the United States speaking through this Department; for 
such a contract or compromise would involve a violation of law on the 
part of said Donahue, then an entryman, and one of the parties 
thereto. 

— It was said by the Depareuisne in the recent case of Walker v. Clay- 
ton (24 I. D., 79), wherein Clayton, prior to final proof, had made a 
contract with one May to convey to the latter his (Clayton’s) homestead— 


In his homestead affidavit he had sworn that the entry was made for his exclusive 
benefit and not directly or indirectly for the benefit or use of any other person or 
persons whatsoever, and he knew that in his final affidavit he would be required to 
make oath, subject to an exception not here in point, that he had not alienated any 
part of the land (Sections 2290 and 2291, Revised Statutes). It was evideutly 
implied, if not expressed, in his contract with the United States, that he would 
continue to hoid, reside upon and cultivate the laud for his exclusive use and benefit 
unti] the time should arrive, when, after the submission of final proof as required — 
by law, he had earned his right to receive patent therefor. 

It is no adequate defence that May could not enforce specific performance of the 
contract. Clayton might, of his own volition, have carried it out, and it is this mis- 
chief that the statute is designed to remedy (Molinari v. Scolari, 15 L. D., 201). 

In the case of Tagg v. Jensen (16 L. D., 113), it was laid down as the settled 
* construction of the pre-emption law selnuive to alienation ‘‘that any agreement to 
convey any part of an entry or claim to another made prior to fiual proof will | 
defeat the claim.” While the language of the pre-emption law was more explicit 
than that of the homestead law as it stood at the date of this entry, the spirit and 
intent of éach on the point at issue was the same; and section 2290 of the Revised 
Statutes, as amended by the act of March 3, 1891 (26 Stat., 1095), was made to con- 
form substantially to the language of the former. See in ae connetice Bashford v, 
Clark et al. (22 L. D. , 828). 7 | 


The Department directed the cancellation of Cl ayton’s entry because 

of the unlawful contract made by him, although no conveyance was 
ever made in pursuance thereof, nor any possession of the land, appar- 
ently, ever given. In this case not only is a similar contract alleged, 
but it is also charged that possession was given Phillips thereunder 
and continued by him up to the date of this protest. - 
. Meal’s allegations as to this contract and its partial execution by 
Donahue, are amply sufficient to require that a hearing be ordered in 
the premises. The decision of your office upon this point is reversed and. 
you are directed to order a hearing, in accordance with the foregoing. 
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HOMESTEAD CONTEST—PRIORITY OF SETTLEMENT. | 
BEHAR v. SWEET. 


The general rule that a settler claiming priority over one having an entry of record 
must establish his claim. by a preponderance of the evidence, may beso far 
departed from, in a special case, as to reach an equitable conclusion, where, on 
the facts shown, justice and equity require a division of the land between the 
parties. 


Secretary prance to the Commissioner of the General Land sie Feb- 
(I. H. L.) | o ruary 18, 1897, | (A. Hi.) 


On July 25, 1896, your office transmitted-a motion filed by Sweet for 
review of departmental decision rendered in the above entitled cause 
on June 9,1896. The land involved i is the NW. 4 of Sec. 23, Tp. 26 N., 
R.1 W. , Parry, Oklahoma. — | | 
- This motion being entertained, on August 25, 1896, you were directed 
to notify Sweet that to insure consideration by the Department, he will 
be required to serve a copy of the motion upon the opposing party, and 
return evidence of such service within thirty days, that then each party 
would be allowed to file briefs in accordance with Rule 114 of Practice. 

On October 10, 1896, your office retransmitted the papers, with evi- 
dence of service and briefs of counsel. | | 

The matter is now before the Department for examination. 

The facts in the case are as follows: The land is divided by a creek, 
running from the northwest corner southeasterly. About one-third of 
the land lies north of this creek, and the timber along the creek 
obstructs the view from either side. Behar settled on the north side 
of the creek, and Sweet on the south side.. A conclusion drawn from 
the evidence is that each settled at the same time, on September 16, 
1893, and neither knew the other was there, each having traveled about 
the same distance going to the land. Each man has built a house and 
improved the land. Over two years ago, when the hearing was had, 
Behar had twenty-one acres broken, fourteen of which were in wheat, 
had built two houses, kitchen, stable, chicken house, dug a well. set 
out fruit trees, and had forty or fifty acres feuced. One month after 
Behar settled ou-the land a child was born to him. Sweet’s improve- 
ments consisted of a house, twenty-five acres fenced, hen house, hog 
pen, and twenty-five or thirty acres planted to crops. Hach man has a _ 
family, and has been a continuous resident upon the land since his set- 
tlement, more than three years ago. - 

When Behar settled upon the land, his wife was sick, and there was” 
urgent necessity for a habitation for her to dwell in. He appears 
therefore to have devoted himself to the improvement of the claim, 
and did not apply to make entry until November 7, 1893, which, | 
however, was within time under the homestead law. Sweet, however, - 
not having a sick wife, for whom improvements were necessary, went 
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to. the local. office and made entry on September 25, 1893, which was 
sixteen days before the birth of Behar’s child. 

It is contended by attorneys for Sweet that Sweet should ee: an. 

advantage by reason of haying made this entry before Behar, in that 
the burden of proof should be placed upon Behar to show that he was 
_ the prior settler. . 
‘The local officers found in favor of Behiae: but your office and the. 
Department agreed in finding that it was Gepoesible to determine that 
either Sweet or Behar had the superior claim, or that either had settled _ 
_ prior to the other, and that, owing to a line of woods which divided the - 
tract of land in controversy, each settled unknown to the other. 
_ Each man had made valuable improvements, and had continuously 
resided. upon the land, with his family, from date of settlement, and the 
Department deemed it unjust to do other than divide the land between 
the parties. 

While the ruling that a settler alatminiee prior pettlonent- over one 
having an entry of record must establish his claim by a preponderance . 
_of evidenve, will be adhered to in most cases, the Department will, where 
justice and equity require it, and great hardship would result were the 
rule applied, depart so far from the rule as to reach an equitable decision 
in the case. If the rule were applied in the case under consideration, 

it would be depriving Behar of his land and improvements, because he 
remained on the land, building a habitation for his sick wife, to whom . 
avchild was born onthe land twenty-five days after his settlement. . 

 Deeming that it would be a great hardship to Behar to disturb the 
decision in the case under consideration, rendered June 9, 1896, the — 
same will stand. | 

The motion is denied. 


PRICE OF LAND—INDEMNITY LIMITS—REPAYMENT. 
| THomAS FOsTEr. : 


Lands falling within the indemnity limits of a railroad are not raised to the double 


Minimum price. — 
There is no statutory authority for the return of a double Minimum excess in fees | 


and commissions erroneously required on a homestead entry of Jands in fact 
Single minimum, where such money has been covered into the United States 
Treasury. 


Secretary Francis to the Commisstoner of the General Land Office Feb- 
eee) |  ruary 18, 1897. e (J.D. 


On February 8, 1889, Thomas Foster made homestead etry No. 6479 | 

of the SW. 4 of RecuGn 14, T. 27 N., R. 32 B., W. M., Spokane Falls 
land district,  Wosiineton He was ed ed io pay aidedid pay to the © 
receiver the sum of twenty-two dollars for fees and commissions, the 
land being rated at double minimum -price, On November 20, 1895, 
Foster filed an application for the repayment of six dollars, alleging | 
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that the land was ‘“‘minimum priced land, upon which the fees. and 
commissions payable when application for homestead entry is made” 
could lawfully amount to only sixteen dollars. | | 

On December 3, 1895, your office rejected the application, saying, 
that the records of this (your) office show that said land is within the limits of the 
grant to the Northern Pacific Railroad Company, branch line.. Hence the land is 
double minimum Jand (Section 2357 R. S.), and the fees and commissions collected 
on said homestead entry, $22.00, was the proper amount. 

rom said decision Ioster has appealed to this Department, respect- 
fully traversing the fact found by your office as aforesaid. 

A re-examination of the records of your office shows, that the quar- 
ter section of land aforesaid lies within the indemnity limits of the 
grant to the Northern Pacific Company for its main line, and does not | 
lie within the granted limits for the branch line. | 

The act of July 2, 1864, incorporating the Northern Pacific Railroad 
Company (See section 6 on page 369 of 13 Statutes), and section 2357 
_ of the Revised Statutes referred to in your office decision, do not extend 
the double minimum price to lands lying within indemnity limits. 
Only reserved alternate sections lying within the limits granted by act 
of Congress, are required to be sold for not less than two dollars and 
fifty cents per acre (19 L. D., 381). . 

According to the list of fees and commissions published on page 34 
of the General Circular of October 30, 1895, it seems that Foster paid. 
six dollars too much. 

- Therefore the reason assigned by your office for HeJeCUe rosters 
apollo 18 erroneous. 

But the relief desired by Mr. Foster cannot be granted, because the 
six dollars which he overpaid on February 8, 1889, and demanded back 
on November 20, 1895, were in due course of business covered into the 
treasury; and there is no statute which authorizes your office or this 
Department to take it out. The Constitution provides that: “No 
money shaj| be drawn from the Treasury, but i In consequence of appro- 
priations made by law.” 

’ For this reason, your oflice decision rejecting the application is her eby 
ae , 


OKLAHOMA LANDS—SETTLEMENT—RESERVATION FOR HIGHWAY. 
HARDING v. Moss. 


| A settlement on land reserved for a public highway, along a section line, as provided 
under section 23, act of May 2, 1890, prior to the actual location and use of such 
highway, is valid and extends to the adjacent quarter section on Se settle- 
ment is intended to be made, Sige a waar 4 

Secretary Francis to the Commissioner of the General Land Office, Feb- 

(,H.L.) -- | ruary 13, 1897. _ (CG. J. W.) | 


- On September 20, 1893,. Albert W. Moss made homestead entry No. 
3839, for SW. 4 Sec. 10, T. 26 R. 2 H., Perry land district, Oklahoma. 
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On October 26, 1893, Harding filed his affidavit of contest aeenEt 
said entry alleen g@ prior settlement. 

The hearing was set for October 26, 1894, 

On motion of Harding the case was continued to J anuary 2, 1895. 
On January 2, 1895, Harding made application to take the depositions 
of absent witnesses and the case was continued to March 11,1895. On 
March 11, 1895, Harding asked for a further continuance of thirty days 
on account of absent witnesses which was denied, but he was allowed 
another day, to wit: until 12th of March to get his witnesses. . 

On March 12, 1895, the hearing was had, both parties being present | 
and represented by counsel. On March 15, 1895, the local officers ren- 
dered their decision in which they found that Moss was the prior settler, 
and recommended the dismissal of the contest. Harding appealed, and 
on October 24, 1895, your office considered the case and rendered an 
opinion, in which it was, in substance, found that the evidence left the 
fact in doubt as to which was the prior settler, and directed a division 
of the land between them in such way as to leave each in possession 
of the half upon which his improvements had been placed. . From this 
decision both Moss and Harding have appealed, each alleging, in sub- 
stance, the same errors of law, and each alleging that it was error not. 
to have found him to have been the prior settler. Harding alleges two 
errors of Jaw not covered by the allegations of Moss. | 


1. That it was error to deny his motion for continuance. 

2. That it was error to hold that a settlement upon the four rods reserved for a 
public highway around the section was a valid settlement. 

The land in controversy is a part of what is known as the Cherokee 
Outlet, and was opened to settlement on the 16th of September, 1893. _ 
Each of the parties claims to have made the race to, and settlement upon, 
the land on the day of the opening. The two distinct legal propositions 
submitted by Harding will be first considered, since, if he is correct in 
either, an examination of the other questions would be unnecessary. 

1st.. Was it error on the part of the local officers to deny the motion 
of Harding for further continuance? The record indicates that ample 
opportunity was offered Harding to prepare his case for trial, and there 
was no abuse of discretion on the part of the local aS m denying 
his last motion for continuance. 

As to the insistence, that a settlement upon that part of a quarter- 
- section reserved for a public highway along section lines, as provided 
by section 23, act of May 2, 1890 (26 Stat., 81), it must be held that 
before such hohwaes is actually located and in use, such settlement must 
be regarded as valid and extends to the quarter-section contiguous, 
upon which such settlement was intended to be made,. The highway 
provided for by the act isa mere easement, and does not prevent title 


to the entire quarter-section from passing to the pane ads to 


the easement. 
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Said section twenty-three is as follows: 


That there shall be reserved public highways four rods wide between each section 
of land in said territory, the section lines being the center of said highways; but 
no deduction shall be made, where cash payments are provided for, in the amount to 
be paid for each quarter-section of land by reason of such reservation, But if the 
said highway shall be vacated by any competent authority, the title to the respec- 
tive strips shall inure to the then owner of the tract of which it forms a part by the 
original survey. 


Where, as in this instance, the initial act of settlement performed by 
a settler is upon, or partially upon, the land thus reserved, it will never- 
theless be deemed settlement upon the quarter-section to which it apper- 
tains and is intended to be settled upon. Your office did not err in SO 
holding. | 

The remaining questions are—Ist, Was it error upon the part of your 
office to direct a division of the land between the two claimants; and 
2d. Was it error to make no ruling as to which one of the partied was: 
the prior settler. As to the first of these propositions it was held here, 
n the case of Sumner v. Roberts (23 L. D. » 201) — 


In case of a contest against an entry ou the ground of a prior settlement right; the 
burden of proof. is on the contestant to show that his settlement antedates both the 
entry and settlement of the contestee, and if he fails to thus apo see PHONY, He 
entry, must stand. | 

In a contest of such character, doubt as to the fact of priority, or a finding of 
simultaneous settlement, does not justify an arbitrary division of the land between 
the parties, or an award thereof to the highest bidder. 

Your office decision as to this proposition is without support either in 
law or the evidence, and must be held to be erroneous. The question 
remains is the evidence of such character as to admit of a specific find- 
ing of priority of settlement upon the part of one or the other of the 
parties, | An examination of the record is all that is necessary on this 
subj ect. The fact is not left either in doubt or uncertainty. The evi- 
dence unmistakably indicates that Moss reached the land and set his 
stake at least thirty minutes before Harding reached the tract. The 
local officers found Moss to have been the prior settler, and the record, 
amply supports that finding. In fact, it is not ‘seriously disputed by © 
contestant that Moss was first on the land, and the gravamen of his 
contention is that, when he reached it, he performed. no act of setile- 
ment for a long time thereafter; that sick as he did perform was in the 
public. highway, and that was erento abandoned. The record does 
not support this contention. _ Upon the contrary, it warrants the specific 
finding that Moss reached the land at least half an hour in advance 
of Harding, and staked it, setting a stake with his name over it and a 
handkerchief on it as a flag. This stake was still standing on the 23d 

of September, and presumably it remained undisturbed from the 16th 
. until that time. It was sufficient notice that the land was taken and 
claimed by Moss, and as an initial act of settlement it was followed 
within a reasonable time by permanent improvements of value and by 
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residence. The finding of the local officers on these questions was | 
proper. Your office decision is reversed, and the decision of the local 
officers affirmed. The bonvert is dinmigeed, and the entry of Moss held 
— Intact. 


RAILROAD GRANT—LANDS. EXCEPTED _SWAMP SELECTION. 


Dorn ”, HLLINGSON. 


The notation of a swamp land selection, appearing of record at the date a railroad 
grant beconies effective, will not operate to except the Jand covered thereby 
from the grant, where prior thereto the approval of such selection has been 
revoked, and the selection itself snperseded by subsequent lists. 


Secretary Francis to the Commissioner of the General Land Office, Feb- 
(I. H. ZL.) réery 13, 1897, . (EK. M. Rt.) 


This case involves the NE. 4 4 of the SW. 4+ and the NW. + of the 
SE. 4 of Sec. 18, T. 98 N., R. 10 W., Des Moines land district, Iowa. 

The record shows that these tracts are within the ten mile limits of | 
the grant to aid in the construction of the McGregor and Missouri 
River Railroad under the act of May 12, 1864 (13 Stat., 72), and on. 
June 19, 1879, were listed by the ‘Chicago, Milwaukee and St. Paul 
Railroad Gon ane: successors in interest to the above mentioned road. 

On June 4, 1883, your office rendered a decision rejecting said listing 
of these lands, holding that the tracts in controversy, having been. 
selected as swamp land on March 17, 1852, were by virtue of the act of 
March 3, 1857 (11 Stat., 251), confirmed to the State of Iowa. The. 
railroad company filed no appeal as to this decision, but thereafter, - 
to wit, on June 4, 1884, the said company filed an application for a 
rovounideration and revocation of that decision. 

On September 3, 1884, your office, acting upon this application denied 
it, and it was farther declared that the decision of Jiine 4, a, Was — 
final. 

The company attempted to appeal, which right 1 was denied them be 
your office, and thereafter an application was made for the issuance of 
a writ of certiorari, and on October 17, 1884, the Department refused | 
the issuance of the writ. In the decision refusing such issuance the 
Department’s action was based upon the laches of the petitioner and | 
_ the decision did not pass upon the merits of the case before your ollice, - 
it being said (L. & R. Press Copybook 109 » D- 427), mae 

-. Butif said decision is not well founded a review here of the rule therein adopted 
nust be reserved until such time as a case involving swamp selections comes regu: 
larly before the Department. 

Your office decision of September 10, 1895, states that the question 
at issue in those. proceedings (the decision of June 4, 1883, and those 
following) was the standing of what is known in your office as the 
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Sargent list”, being a list of certain swamp selections in the State of 
Towa which at one time had been approved by this Department, but 
subsequently such approval, upon the recommendation of your oftice, 
had been rescinded. 

It appears that the tracts in controversy remain upon your records 
as ‘selected as swamp March 17, 1852,” and the decision of your 
office now under consideration, for the purpose of clearing the record, 
‘“« directed that the selection be noted as canceled at this date.” . 

March 24, 1895, Elling H. Ellingson, the defendant-appellant, made 
homestead application and the local officers allowed the entry on a 
| waiver by the Secretary of the State of Iowa showing that the selection 
above referred to did not appear among the swamp selections of the 
county wherein these tracts are situated. 

July 5, 1895, the local officers transmitted the record in the applion: 
tion of David ‘Dera to make final proof-of his right to purchase the 
‘above described land under section five of the act of March 3, 1887 
(24 Stat., 557). | | 


The local officers took no action in the case, and in your office decision 


upon appeal you make the following finding of facts, Wace the record 
sustains: 


October 31, 1874, by deed (contract to sell) the McGregor & Missouri River R. R, 
Company Sonveved the land in controversy to David Dorn for $400. 

June 4, 1886, Dorn and wife, conveyed to Joseph M. Watts, for $3000; Watts, reer 
7, 1893, mortgaged (to secure the loan of $2500) to Charles L. Hutehinson, and 
subsequently: ; 

February 15, 1894, Joseph M. Watts and wife, conveyed the land by warranty deed 
to said Elling H. Ellingson for $2600, there being also au.additional eens, acres of 
_ adjoining land conveyed in same deed. 

In this last mentioned trade Hutchinson executed a release of his megane. Elling z- 
son (February 17, 1894) executing a mortgage to KE, A. Hamill to secure $1600, of the 
purchase price mentioned. By stipulation of adverse parties in this case it was 
agreed, that Ellingson, during February 1894, executed a mortgage, and delivered 

same to the First National Bank of Decorah, Towa, together with $1000 in money, for 
the benefit of Joseph M. Watts. Subsequently Ellingson made homestead entry for 
the land, as shown, and enjoined said bank from paying or delivering said money or — 
mortgage to Watts, and the bank still retains the same under said proceedings. 
In his pleading Ellingson claims settlement on the land March 24, 1894, nine months 
prior to Dorn’s present application to purchase. Also that he ( Ellingson) previously 
‘negotiated with Watts for the purchase of the land at the rate of $26.00 per acre. 
Ellingson found during the pendency of the trade with Watts that the title still 
_<¢yemained in the clonds with the swamp act, the R. R. act, and the U.S. Gov. reach- 
ing for it. Ellingson claims he proposed that Watts get a perfect title (matters 
‘zyemaining in sfatu quo in the meantime) ‘‘or get an adverse ruling from the U.S. 
Commissioner, or the proper State officers.” Ellingson urges that Dorn’s interfer- 
ences, by applying to purchase under Sec. 5, act March 8, 1887, is, under the circum- 
stances a questionable proceeding, and atisees that Dorn in his preliminary affidavit 
to purchase swore that no person had settled on the land subsequent to 1882, while | 
on cross examination he admitted he heard that Ellingson ‘had received a aoanes 
stead filing.” 


As has been set out, this case is before the Department upon the 
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application of Dorn to purehase under the fifth section of the act of 
Congress of March 3, 1887 (24 Stat., 557), which is as follows: 


That where any said company shall have sold to citizens of the United Stated or 
to persons who have declared their intention to become such citizens, as a partof its 
grant, lands not conveyed to or for the use of such company, said lands being the num- 
bered sections prescribed in the grant, and being coterminous with the constructed 
parts of said road, and where the lands so sold are for any reason excepted from 
the operation of the grant to said company, it shall be lawful for the bona fide pur- 
chaser thereof from said company to make payment to the United States for said 
lands at the ordinary Government price for like lands, and thereupon patents shall 
issue therefor to the said bona fide purchaser, his heirs or assigns: Provided, That 
all lands shall be excepted from the provisious of this section which at the date of 
such sales were in the bona fide occupation of adverse claimants under the pre- 
emption or homestead laws of the United States, and whose claims and occupation 
have not since been voluntarily abandoned, as to which excepted Iands the said pre- 
emption and homestead claimants shall be permitted to perfect their proofs and 
entries and receive patents therefor: Provided further, That this section shall not. 
apply to lands settled mpon snbsequent to the first day of December, eighteen hun- 
dred and eighty-two, by persons claiming to enter the same under the settlement 
laws of the United States, as to which lands the parties claiming the same as afore- 

said shall be entitled to prove up and enter as in other like cases. 


Counsel for the appellant argues in his well-considered brief that in 
order that one may be entitled to purchase, it must appear that be 
acted in gocd faith in so purchasing from the railroad company, and 
that in this case it cannot be said that he acted in good faith, inasmuch 
as itis claimed by counsel that an examination or review of the pro- 
ceeding had in reference to this tract discloses that the railroad com-. 
pany had, and could have had, no title in the tracts in controversy; 
the record showing that from 1852 up to the date of the decision 
appealed from this land appeared of record as selected as swamp. In 
this connection it is proper to state that unless the land was excepted 
from the grant to this railroad company, the right to purchase under 
the act supra does not exist. This brings up that question. _ 

On October 30, 1891, by letter ““K” your office decision was rendered 
upon the authority and effect of the “Sargent list”, hereinbefore 
referred to. From the facts therein set forth it appears that. this list. 
was filed in your office on March 17, 1852, by George B. Sargent, sur- 
veyor general. In filing said list the surveyor general did not state 
that the State of Iowa had determined through its proper ageuts: to. 
accept his field notes as a basis of adjustment, but subsequently, on 
March 21,1852, he so stated, but forwarded no agreement to this effect. 
And thereafter, by act of the State legislature, January 13, 1853, the 
swamp lands were granted to the various counties and provision was. 
made for survey and selection by county surveyors. So it appears that: 
if the agreement was entered into as reported by letter from Mr. Sar-. 
gent, this action upon the part of the legislature was a repudiation of it. 

Upon representation made to your office, on February 19, 1855, a 
communication was by your office addressed to the Department, asking: 
that the former approval of the “Sargent list” made by the Depart- 
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ment upon the recommendatiou of the Commissioner of the General 
Land Office, be revoked, and‘ thereafter, to wit, ou March 1, 1855, said 
approval was revoked. FPrior to this time other lists had been filed 
showing the swamp lands claimed by the State under the swamp act. 

Asa matter of history, it may be stated in this connection that about 
1700 tracts were included in the “Sargent list,” and the county sur- 
veyors under the authority of the act of the legislature, supra, selected 
about 1300 of these tracts, leaving 400 tracts. And in your office, for 
a period of nearly thirty years after the revocation of the approval of 
the “Sargent list”, it was treated as superseded by other lists filed. 
And your decision of October 30, 1891, supra, states that this view 
was acquiesced in by the State, it not having ever set forward the 
claim that the lands specified therein were confirmed to the State by 
the act of 1857, 


The tracts in controversy were included in the ‘Sargent list”, but - 


have not been enrolled in any subsequent list filed in the place of and 
superseding that list. It was under these facts that the then Commis- 
sioner of the General Land Office, on June 3, 1883, held that this list 
--was confirmed under the act of March 3, 1857 (11 Stat. , 251), And 
thereafter, as has been set out, the Department refused to disturb that 
decision on account of the laches of the Railroad Company. 

Was the land now in controversy excepted from the operation of the 
' grant to aid in the construction of the McGregor and Missouri River _ 
Railroad under the act of May 12, 1864 (13 Stat., 72)? 

At that time there existed upon the records of your office, opposite 
these tracts, ‘selected as swamp March 17, 1852;” this record being 
made on account of the “Sargent list.” The approval of that list had — 


been revoked. and. it. had been-superseded. by.others when.the grant ...... » 


was made. Under these facts itis clear that the land was not excepted 
from the operation of the grant by an invalid and repudiated selection. 
The clearing of the records in your office was a ministerial act, the 
failure to do which can in no wise affect the rights of the company. 

In the case of Anderson v, Northern Pacific Railroad Company et al. 
(7 L. D., 163) it was held (syllabus): 


The cancellation of anentry by the order of the Commissioner of the General Land 
Office takes effect as of the date when the decision is made, and the fact that such 
order was not noted on the records of the local office until after the definite location 
of the road, maoves) made prior thereto, would not operate to defeat the operation of 
the grant. 


So also in the case of Sioux City and Pacific Railroad Company v. 
Wrich (22 L. D., 515), in which it was held (syllabus): 


A school indemnity selection made prior to statutory authority therefor does not 
reserve the land covered thereby from the operation of a railroad grant. 

The Secretary of the Interior is charged with the adjustment of railroad grants, 
and should withhold from other disposition lands granted for such purposes, even 
though the grantee may fail to appeal from an erroneous adverse decision of the 
General Land Office. 
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And also Knight v. United States (142 U. S., 191). | 
My conclusions are that there wag no existing claim at the date of 
the attachment of the railroad’s right to these tracts that could oper- 
ate to prevent the railroad company from acquiring title, and therefore 
that David Dorn, the defendant herein, is not entitled to purchase under 
the said section of the said act, but that the land involved passed to the 

railroad company. 

The purchasers from the company are amply protected by this 
decision. 

The decision puesnas from is accordingly ree 


TIMBER CUTTING—STATUTORY PROVISIONS. 


INSTRUCTIONS. 


In construing the provisions contained in the two acts of June 3, 1878, and the act of 
August 4, 1892, with respect to timber cutting, it must be held that the first of 
said acts of 1878 (20 Stat., 88), relates to all mineral lands of the United States, 
but to none of any other character, and permits the cutting of timber on such 

- lands for building, agricultural, mining, and other domestic purposes, but not 
for the purpose of sale or commerce, and that the second of said acts (20 Stat., 
89), as amended by the act of 1892, relates to all non-mineral lands of the United 
States, in all public land States, and prohibits the cutting of timber on such 
lands, except as therein otherwise provided. 


Secretary Francis to the Commissioner of the General Land Office, Feb- 
(I. H. L.) ruary 23, 1897. a (Ww. 0. P.) 


Tam in receipt of your communication of May 25, 1896, asking to be 
advised as to the proper construction of the acts of Gonsress of June 
3, 1878 (20 Stat., 88), June 3, 1878 (20 Stat., 89), and of August 4, 1892 
(27 Stat., 348), all of which contain provisions relating to the cutting 
of timber on the public lands. 

The act of June 3, 1878 (20 Stat., me) which may be designated as 
act No. 1, is entitled: 


An act authorizing the citizens of Colorado, Nevada, and the Territories to fell and 
remove timber on the public domain for mining and. domestic purposes— 


and. the first section reads as follows: ; 


That all citizens of the United States, and other persons, bona jide residents of the 
State of Colorado or Nevada, or either of the Territories of New Mexico, Arizona, 
Utah, Wyoming, Dakota, Idaho or Montana, and all other mineral districts of the _ 
United States, shall be, and are hereby, authorized and permitted to fell and remove, 
for building, agricultural, mining, or other domestic purposes, any timber or other 
trees growing or being on the public lands, said lands being mineral, and not sub- 
ject to entry under existing laws of the United States, except for mineral entry, in 
either of said States, Territories or districts of which such citizens or persons may 
be at the time bona fide residents, subject to such rules and regulations as the Secre- 
tary of the Interior may prescribe for the protection of the timber and of the under- 
growth growing upon such lands, and for other purposes: Provided, the provisions 
of this act shall not extend to railroad corporations. 
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The second section provides that the register and receiver of local 

Jand offices in whose district any mineral land may be situated shall 
ascertain from time to time whether any timber is being cut upon any 
such land, except for the purposes authorized by said act, and if so, to 
report the fact to the General Land Office, and section Gite provides 
penalties for the violation of the provisions of the act. 

The other act of Jane 3, 1878, which may be ii rs as act No. 2, 
is entitled: , 
An act for the sale of timber lands in the States of California, Oregon, Nevada, and 

in Washin gton Territory. 
The first section of this act authorizes the sale of public lands in “the 
States of California, Uregon and Nevada and in Washington Terri-— 


tory” which are valuable chiefly for timber and stone thereon, but _ 


‘unfit for cultivation; the second and third sections specify the mode of 
procedure in such cases, and section four prohibits the cuttin g of tim- 
ber on the public lands. It reads as follows: 


That after the passage of this act, it shall be unlawfal to cnt, or canse or procure 
to be cut, or wantonly destroy, any timber growing on any lands of the United 
States, in said States and Territory or remove, or cause to be removed, any timber 
from said lands, with intent to export or dispose of the same; and no owner, master 
or consignee of any vessel, or owner, director, or agent of any railroad, shall know- 
ingly transport the same, or any lumber manufactured therefrom; and any person 
violating the provisions of this section shall be guilty of a acierlemenniGk, and, on 
conviction, shall be fined for every such offense a sum not less than one hundred nor 
more than ove thousand dollars: Provided, That nothing herein contained shall pre- 
vent any miner or agriculturist from clearing his land in the ordinary working of. 
liis miuing claim, or preparing his farm for tillage, or from taking the timber neces- 
_ sary to support his improvements, or the taking of timber for the use of the United 
States; and the penalties herein provided shall not take effect until ninety days 
after ths passage of this act. 


The fifth section provides for relief from prosecutions under Sec. 2461 
of the Revised Statutes, and the sixth section repeals all acts or parts 
of acts inconsistent with the provisions of this act. 

The third act spoken of in your letter is that of August 4, 1892 (27 

Stat, 348), and is entitled: | 


An act to authorize the entry of lands chiefly valuable for building stone under - 


the placer mining laws. 


~The first section of this act provides for the entry of lands chiefly 
valuable for building stone under the provistons of the law in relation 
to placer mineral claims, and the second section, which relates. to the 
' subject now under consideration, reads as follows : 


That an act entitled “Au act for the sale of timber lands in the States of Cali- 
fornia, Oregon, Nevada, and Washington Territory” approved June third, eighteen 
hundred and seventy-écight, be, and the same is hereby, amended by striking out the 
words ‘‘ States of California, Oregon and Nevada, and Washington Territory” where 
the same occur in the second and third lines of said act, and insert in lieu thereof 
the words “ publiq land States,” the purpose of this act being to make said act of 
June third eighteen hundred and seventy-eight, applicable to all the public land 
neers: 
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The proper construction of the two acts of June 3, 1878, was consid- 
ered by the United States circuit court in the case of United States x. 
Smith (11 Fed. Rep., 487), particularly as to their operation within the 
‘State of Oregon. It was there held that act No. 2 was operative in 
that State to the exclusion of act No.1. It was said in. the course of 
that decision that the provision in act No. 2, making it unlawful to cut 
any timber on any public land in Oregon, except that. cut by a miner 
or agticulturist in the ordinary working or clearing of his mining 
claim or farm is inconsistent with and repugnant to the license to cut 
contained in act No.1; that both provisions could not be in full force 
in the same place. This decision was cited in the decision:in United 
States v, Benjamin (21 Fed. Rep., 285), and it was held that :the pro- — 
visions of the act (No. 1) authorizing the cutting of timber on the 
public lands was not applicable to California. 

These decisions were rendered on April 21,1882, and August 18, 1884, 
respectively. This Department on May 25, 1882, considered a number 
of cases of trespass in cutting timber on mineral lands in the Territory 
of Dakota, and gave certain instructions in the case of Frank P. Har- 
din et al. (1 L. D., 597). Secretary Teller then said: | 

The act of Congress approved June 3, 1878, entitled ‘‘An act authorizing the citi- 
zens of Colorado, Nevada, and the Territories, to fell and remove timber from the 
public domain for mining aud domestic purposes” clearly authorizes the cutting of 
timber on the mineral lands of the United States for domestic use. ..... 

It has been alleged that the act of June 3, 1878, does not apply to persons cutiing 
tiinber on the miner lands for sale, and that to enable any person to have the 
beuefit of that act, he must cut the timber for his personal use, and not for sale. 
Such a construction defeats the very intent of the act, which was to allow the settler 
on the mineral lands to have the benefit of the timber thereon growing for use 
within the Territory or State where it grew. 

The purpose and scope of the act were discussed at some length, and 
the conclusion reached is that expressed in the foregoing quotation. 
These views were incorporated in a circular upon said act issued by 
your offive June 30, 1882, and approved by this Department (1, D,, 
697), it being said: 

All citizens and bona fide residents of the States and Territories mentioned therein 


are authorized to fell and remove or to purchase from others who fell and remove, 
any timber growing or being upon the public mineral lands in said States or Terti- 


_ tories: Provided 


1. That the same is not for export from the State or Territory where cut. 

2, That no timber less than eight (8) iuches in diameter is cut or removed. 

3. Thatit is not wantouly wasted or destroyed. 

The attentiou of this Department was in that Same year gasciiecus 
directed to the apparent conflict in the provisions of said acts of June 
3, 1878, by a letter from your office requesting instructions in regard to 
the administration thereof. In departmental letter of August-7, 1882 
(1'L. D., 600), if was held in substance that the words “all other min- 
eral districts of the United States” appearing in act No. 1 brought 
within the provisions of said act not only the mineral lands in the States 
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and Territories named but also those in all mineral districts outside 
such States and Territories, it being specifically said that— 
all privileges granted to inhabitants of mineral districts of the States and Territories 


named in the act were eteniee to the inhabitants of such mineral districts of Cali- 
fornia. 


It was held that the two acts could apply in the same State upon the 
theory that act No.1 related to mineral lands and to that class of lands 
only. That this was recognized as the proper construction is further 
evidenced by a circular of October 12, 1882 (1 L. D., 695), wherein it 
was said that the cutting of mesquite on the public mineral Jands of 
the United States was allowable under the provisions of said act No.1, 
while the cutting of such trees upon non-mineral lands was prohibited. 
This holding seems to have been modified to a certain extent by later 
circulars. In the circular of al 1, 1886 (4 L. D., a it is =e in 
regard to act-No.1—. | 
' The act applies only to the States of Colorado-and- Nevada; -and: tothe Tertitovies 
of New Mexico, Arizona, Utah, Wyoming, Dakota, Idaho and Montana, and other 


inineral districts of the United States not specifically provided for, and does not 
apply to the States of California or Oregon nor to the Territory of Washington. 


That is act No. 1 was held to apply to mineral lands in all States and — 
Territories therein mentioned, also to all mineral districts outside of 
the States specifically named in act No. 2, but not to mineral lands in 
the States expressly named in act No, 2 i those in Nevada, which 
is named in both acts. 

Further on in this circular it is said: | 

4th. Timber felled or removed shall be strictly limited to building, spcicaitater. 
mining and other domestic purposes. 

All cutting of such timber for sale or commerce is forbidden. But for building, 
agricultural, mining and other domestic purposes each person authorized by the act 
may cut or remove for him or her own use, by himself or herself, or by his, her or 
their own personal agent or agents only. 

_ The two acts of 1878 having been passed upon ‘the same day should 
be treated as one act and so constene” if possible, as to give each pro- 
vision of each act effect. 

Act. No. 1 permits the cutting of timber for certain purposes upon 
_ mineral lands of the United States in the “States of Colorado or Neyada 
or either of the Territories of New Mexico, Arizona, Utah, Wyoming, 
Dakota, Idaho or Montana and all other mineral districts of the United 
States”; and act No. 2 prohibits the cutting of timber on any lands of 
the United States in “the public land states”, with the proviso, how- 
ever, that nothing therein contained shall prevent any miner or agri- 
culturist from clearing his land in the ordinary working of his mining 
claim or preparing his farm for tillage, or from ‘taking the timber ‘nec-- 
essary to support hisimprovements. This statement presents the appar- 
ently conflicting provisions of the two laws, the existence of which 
necessitates: construction. If the conclusion of the circuit courts, as 
announced in the decisions hereinbefore cited, that the two acts cannot — 
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operate in the same place, is to be accepted as correct, then it will be 
- neeessary to determine which of the two is to prevail. 

. This Department has held, however, that both acts apply in Nevada, 
and if this holding is to be adhered to, it would necessarily follow that 
both acts are to be held operative in the other public land states brought — 
within the provisions of act No. 2 by the amendatory act. This rule, so 
long followed in the administration of these laws, should not be changed, 
unless it is clearly erroneous. It has been the policy to regard the - 
mineral lands in a different light from other public lands of the United 
States, and:the result has been a. separate and distinct system of laws 
in relation to them. It was evidently this consideration that led to the 
-conelusion by the Department that the two acts might stand, and both 
have effect in the same State. This theory seems to be the only reason- 
— able one to explain the enactment of two laws upon the same day, which 
_ are apparently contradictory... This construction gives effect to both 
_ laws, allowing to each operation in its peculiar sphere, and should be 
adhered to if there be HOUnInS to show a contrary en upon the 
part of Congress. | 
_ The statement in instructions of August 7, 1882 (1 L. D., 600), in 

regard to act No. 2: 

By the express provision of section 2 the mineral lands in the broadest sense of 
that term are excluded from the provisions of said chapter 
is true because the primary object of that Jegislation was to provide for 
_ the sale of lands that were not mineral in character and were at the — 

same time unfit for agricultural purposes. It may be said the insertion 

of the provision in said act allowing the cutting of timber upon mining 
claims negatives the proposition that the general prohibition against 
’ cutting was not intended to apply to mineral lands. - There is some 
force in that statement, but the inference has not sufficient weight to 
overcome the other express statements. 

In the instructions issued under act 3 No. 1 June 30, 1882, it was held 
that timber might be cut from mineral lands for sale to citizens and 
bona fide residents of the States and Territories named in said act. In 
_ the instructions of May 7, 1886 (4 L. D., 521), the cutting of timber for 
sale or commerce was forbidden, but in those of August 5, 1886 (5 L. 
D., 129), the right to cut timber for sale was recognized. I cannot 
agree with this latter position. The express provision is that timber 
may be cut “for building, agricultural, mining or other domestic pur- 
poses.” If it had been intended to make the timber on the public lands 
an article of trade and commerce there should have been inserted 
therein such a provision as ‘or for sale to bona fide residents for such 
purposes.” 

The license given under this provision is in derogation of the rights 
of the public and must therefore be strictly construed and limited to 
the cases clearly and unequivocally specified in the act. The words 
used do not include a license to cut timber for the purpose of sale, and 
such a license cannot properly be included by implication. | 
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The proper construction of these laws would seem to be, No. 1 relates 
to all mineral lands of the United States, but to none of any other 
character, and permits the cutting of timber on such lands for building, 
agricultural, mining and other domestic purposes, but not for the pur- 

_ pose of sale or commerce, while act No. 2, as amended by the act .of 
1892, relates to all non-mineral lands of the United States in all public 

laud States, and prohibits the cutting of timber upon such lands, except 
as therein otherwise provided. 

The effect of this act No. 1 as construed by the Department havitig, 
as you state, “resulted in wholesale devastation of timber on ‘such 
lands for purposes of speculation and personal gain” affords sufficient 
reason for reconsidering the matter for the purpose of correcting the 
evil if possible. Furthermore a change of the ruling-as to the construc- 
tion of said act could not affect any vested rights as it would. simply 
operate as a revocation or limitation of the restricted license to cut 
recognized under the construction heretofore given said act. There 
seems therefore to be good reasons for changing the instructions under 
said act, and no valid reason against sich action at this time. | 

You All. at once prepare instructions in accordance with the views 
herein set forth to take effect upon such future date as may seem proper, 
and submit the same for approval. 


RAILROAD GRANT—MINERAL LANDS—ACT OF MARCH 3, 1887. 
WALKER v. SOUTHERN Pacirio R. B. Co. 


Prior to the approval of a railroad indemnity selection the land incladed therein, if 
roineral in character, is open to pez reravge and purchase under the Tous laws 
of the United States, 

The existence of a mineral location raises the presumption that the location has 
been made in conformity with law, and that the land covered thereby is mineral 
in character. 

Where mineral is found, and it appears that a person of esndiany prudence would be 
justified i in further expenditures, with a reasonable prospect of success in devel- 
oping a mine, the land may be properly regarded as mineral in character. : 

Section 5, act of March 3, 1887, does not confer upon a purchaser from a railroad 
company, Where the title of the company fails, the right to purchase from the 

‘government land known to be valuable for its mineral, — 


Secretary Francis to the Commissioner of the General Land Office, Feb- 
(I.H.L.) — ruary 23, 1897. — (B B., Jr.) 


This is an appeal by the Southern Pacific Railroad Company and J. 
T, McGrath, in the case of 8. E. Walker against the said company and 
McGrath, from your oftice decision of December 21, 1895, holding so 
inuch of the NW. 4 of the NE. 4and the SH. 4 of the NW. § of section 
9,T.68.,B.3 W., 8. B. M., Los Acinelea California; land een as is 
embraced in the Green Mountain and Lucky Boy quartz mining claims 
“to be mineral land, and therefore excepted from the grant to said 
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railroad company,” and the company’s indemnity selection per list No. 
13 for cancellation to that extent, and that McGrath had no right to 
purchase the land thus decided to be mineral, under the fifth section 
of the act of March 3, 1887 (24 Stat., 556). | 

It appears that said Walker duly instituted a contest December 19, 
1891, against said company, alleging that the tracts above described 
contained veins and lodes of rock in place bearing gold and were more 
valuable as mineral than as agricultural land. In due course of pro- 
ceedings, which are recited in said decision, but not necessary to be set 
out here, the case came before the Department on appeal December 5, 
1894, unreported, and it appearing that the testimony was insufficient 
as a basis fora judgment, the case was remanded for a further hearing. 
Said McGrath was allowed to intervene at the second hearing as the 
purchaser from the company of the NE. 4 of said section. 

The second hearing which was begun Aol 23, 1895, and ended May. 
7th, following, resulted in a decision July 22, 1895, by the local office, 
iD favor of Walker, which was affirmed by your Office as already indi- 
cated, whereupon McGrath and the company prosecute here their sepa- 
rate appeals. Both appellants assign error (1) 1n not holding that the 
company’s right to the land vested at once upon its selection thereof, | 
and that its right could not be defeated by the subsequent discovery of 
mineral thereon, and (2) if the company’s right did not then vest, in 
holding that the land was shown to be valuable for its minerals; and 
said McGrath assigns.error (3) in holding that he was not entitled to 
.purchase the land from the government by reason of his alleged pur- 
chase from the. company, under the fifth section of the act of March 3, 
1887 (supra). 

- The land in ueotee is within the indemnity limits of the grant 
by act of March 3, 1871 (16 Stat., 579), to the said company, to aid in 
the construction of its branch line, the location of which was definitely 
fixed April 3, 1871 (Duncanson v. Southern Pacific li, R. Co., 11 L. D., 
638), and is embraced in the company’s selection filed July 13, 1885, as 
per indemnity list No. 13; but this selection, as to such land, has not 
been approved by the Secretary of the Interior. This grant by the 
- 23d section of the act is made—_ | 

with the same rights, grants, and privileges and subject to the same limitations, ~ 
restrictions, and conditions as were granted to said Southern Pacific Railroad Com- 
pany of California by the act of July twenty-seven, eighteen hundred and sixty six. 
_. Section 3 of the act last mentioned (14 Stat., 294) expressly reserved 
‘‘all mineral lands” from the operation of the act, and provided for the 
-seléction “by said company,” “under the direction of the Secretary of 
the Interior” of indemnity lands for lands lost to the company within 
the primary limits by reason of any grant, sale, reservation, occupation 
by homestead or pre-emption settlers, or other disposition, prior to 
definite location. | 

In the case of the Wisconsin Central Railroad Company v. Price 
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County (133 U. §., 496), involving the question as to when the title to 
indemnity lands granted by Congress passed to the State of Wisconsin 
to aid in the construction of a certain line of railroad, in which the 
provisions of the. grant as to selection of such lands were similar to 
those in the case under consideration, Mr. J ustice Field, epee for 
the Supreme Court, said: 3 


For such lands no title could pass to the company not only until the selections 
were made by the agents of the State appointed by the governor, but until such 
selections were approved by the Secretary of the Interior. The agent of the State 
made the selections, and they had been properly authorized. and forwarded to the 
Secretary of the Interior. But that officer never approved them. Nor can such 
approval be inferred from his not formally rejecting them. .... Theapproval of the 
Secretary was essential to the efficacy of the selections, and to give to the company 
any title to the lands selected. His action in that matter was not ministerial but 
judicial. .... There could be no iudemnity until a loss was established. And in 
determining whether a particular selection could be taken as indemnity for the losses 
_ sustained, he was obliged to inquire into the condition of those indemnity lands, and 
determine whether or not any portion of them had been appropriated for any other 
purpose, and ifso, what portion had been thns appropriated, and what portion still. 
remained. This action of the Secretary was required, not merely as supervisory of 
the action of the agent of the State, but for the protection of the United States 
against an improper appropriation of theirlands. Untilthe selections were approved 
there were no selections in fact, only preliminary proceedings taken for that purpose; 
and the indemnity lands remained unaffected in their title. Until then, the lands 
which might be taken as indemnity were incapable of identification; the proposed 
selections remained the property of the United States. The government was, indeed, 
under a promise to give the company indemnity lands in lieu of what might be lost 
by the causes mentioned. Bnt such promise passed no title, and, uutil it was 
executed, created no legal interest which could be enforced in the Sours: 


The doctrine thus authoritatively declared has been recognized in 
other decisions of the same court and stands to-day as law upon the 
point under discussion. In this case no approval of the Secretary has 
been given to the company’s selection. The land, if mineral i in charac- 
ter, is now and heretofore has been open to exploration and purchase — 
under the mining laws of the United States—the grant to the company | 
_ having expressly excepted mineral lands from its operation. 

It is practically conceded by the defendants in this case that the 
Jand contains some minera l—gold and silver. The soil is shown to be 
poor and thin and. the land at best-to be of very little value for agri- 
cultural purposes. Whether gold and silver have been shown to exist 
in such quantities as to render the land chiefly valuable for mining 


- -purposes is a disputed question. The testimony upon this question is 


somewhat conflicting. Both the local office and your office found in 
the affirmative, that is, that the land is chiefly valuable for its minerals; 

and the testimony is set: out at some length in your office decision, I. 
find, upon careful examination of the testimony, no warrant therein to_ 

dissent from the conclusion on this point reached by your ofiice. 
Although the best evidence of Walker’s alleged location of said. mining 
claims—duly certified copies of the location notices—was not filed, the 


DECISIONS RELATING TO THE PUBLIC LANDS. 175 ~ 


testimony is ample to show that such locations existed, that of the 
Green Mountain having been made in 1891, and of the Lucky Boy in 
1892. No objection was made to the admission of this testimony. — 

_ The presumption then was, at the date of the hearing, that these 
locations had been made conformably to law and that the land was 
mineral in character. This was a rebuttable presumption, but until 
overthrown by competent and sufficient evidence it fixed the burden of 
proof upon the defendants (Sweeney v. Northern Pacific R. R. Co., 20 
L. D., 394). They not only failed to carry successfully the burden of 
proving the non. mineral character of the land, but per contra, the testi- 
mony of their own witnesses, taken as a whole, is rather favorable than 
otherwise to the mineral claimant. Samples of ore taken from the 
dumps at various shafts and open cuts on the claims which are upon 
_ the same vein extending from northeast to southwest diagonally through 
the legal subdivisions described above, showed upon assays, as testified 
by a mining engineer and expert for the defendants, various values in 
gold and silver from a trace to nearly $24.00 per ton. These claims are 
shown to be but little developed as yet. It is also shown that their 
mineral value increases as their development is extended. 

The fact that a milling test of thirteen tons of ore taken from a 
development shaft on the Lucky Boy, comparatively near the surface, 
in 1892, ran about $6.50 per ton in gold and silver, although scarcely 
enough to pay for the milling by the inadequate process employed, as 
testified by another of defendant’s witnesses, is not wholly unfavorable 
to the contestant, to say the least. The contestant has expended 
about $800 on the two claims, and from the testimony introduced by 
him the present value of the Lucky Boy, which is the better developed 
claim—although some of the richest ore has recently been found on 
the Green Mountain—is from $4,000 to $5,000, and the Green Mountain 
from $1,000 to $3,000. I am-well satisfied that the rule laid’ down by 
the Department in the case of Castle ». Womble (19 L. D., 455), “ that 
where minerals have been found, and the evidence is of such a charac: 
ter that a person of ordinary prudence-would be justified in the further 
- expenditure of his labor and means with a reasonable prospect of. suc- 
cess, in developing a mine, the requirements of the statute have been 
met” applies in this case in favor of the contestant. — 

Section 5 of the act of March 3, 1887, supra, under wen McGrath 
claims the right to purchase from the United States, reads: : 

That where any said company shall have sold to citizens of the United States, or 
to persons who have declared their intention to become such citizens, as a part of 
its grant, Jands not conveyed to or for the use of such company, said lands being 
_ the uumbered sections prescribed in the grant, and being coterminous with the con- 
_ structed parts of said road, and where the lands so sold are for any reason excepted 
from the operation of the grant to said company, it shall be lawful for the bona fide 
purchaser thereof from said company to make payment to the United States for said 


lands at the ordinary government price for like lands, and thereupon patents shall 
issue therefor to the said bona fide purchaser, his heirs or assigns: Provided, That 
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al] lands shall be excepted from the provisions of this section which at the date of 
such. sales were in the bona fide occupation of adverse claimants under the pre- 
emption or homestead laws of the United States, and whose claims and occupation - 
have not since been voluntarily abandoned, as to which excepted lands the said pre- 


emption and homestead claimants shall be permitted to perfect their proofs and 


entries and receive patents therefor: Provided further, That this section shall not — 
- apply to lands settled upon subsequent to the first day. of December, eighteen hun- 
dred and eighty-two, by persons claiming to enter the same under the settlement 
laws of the United States, as to which lands the parties claiming the same as afore- 
said shall be entitled to prove up and enter as in other like cases. 
_ Lam convinced, after careful examination and. consideration of this 
section in the light of the laws relative'to the acquisition of title to 
mineral lands, and the decisions of this Department and the supreme 
court of the United States, bearing upon the question, that this section 
was not intended to confer upon the purchaser therein indicated from 
“any said company” the right to purchase from the United States 
lands known to be valuable for their minerals. Such lands are subject 
‘to disposition by the United States under the mining laws only. (Sec- 
tions 2318, 2319 Revised Statutes; Deffeback v. Hawke, 115 U.S., 392; 
Davis’s Administrator v. Weibbold, 139 U. 8., 507. ys | 
The company’s objection urged aeniant the proposed sanbaliaiont of. 
_ its selection as to the land embraced in said mining claims to the effect 
that, inasmuch as no record evidence of the locations is on file in the 
case, the boundaries and area of the claims are not definitely shown, 
segregation of these claims from the tracts in which. they lie can not. 
be made, is without force in this proceeding. Segregation is not nec- 
essary to the judgment of cancellation. The necessity for segregation. 
will not arise until in connection with favorable action looking to the 
approval and patenting of these tracts, in whole or in part, under the 
company’s selection, or in connection with other proceedings to secure. 
title to these tracts or some portion thereof. It is shown, as already 
stated, that due locations of these claims have been made, and from 
these locations the boundaries and area of the claims can be determined | 
whenever necessary so to do. The parol evidence which’ ‘Shows these 
locations was admitted without objection by the parties defendant and 
is sufficient for purposes of this decision. Objection to such evidence 
comes too late, therefore, on appeal. 
- The decision of your office is affirmed in accordance with the fore- 
going views. The company’s selection. will be canceled as to land 
embraced in said mining claims. 4 


THE STATE OF FLORIDA. 


Motion for review of departmental decision of August 27, 1396, 23. 
L. D., . denied by pepteaty Francis, February § 23, 1897. 
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RELINQUISHMENT—AGENT—ADVERSE CLAIM. 
Woop vw. Woon. 


A relinquishment executed for the benefit of one holding a confidential and fiduciary » 
Telation to the entryman, can not be recognized as of any validity in the presence 
of a just and equitable adverse claim. 


Secretary y Francis to the Commissioner of the General Tana Office, Feb-— 
(LAL) ruary 23, 1897, Th) 


This case tuples the S. 4 of the NE. 3 + and the N. 4of the SH, 4 of. . 
section 33, T. 6 N., RB. 21 W., Gainesville land district, Florida. ‘On e 
May 29, 1388, Robert E. Wood made homestead enere No, 18,658 of © 
Said tract, annie settlement on September 15, 1887, and improve- 
ments consisting of dwelling-house, kitchen, stable, ob. cotton-house, 
wagon-shelter, and. twenty acres in cultivation, On March 24, 1894, 
Willis C. Wood filed in the local office a paper, dated February 19, 
1894, purporting to be Robert E. Wood’s: relinquishment of. said itact 
~ to the United States. Thereupon Robert E. Wood’s entry was can- 
celed, and Willis C. 00d made homestead ony No. 24,504 of said 
tract. | 

- Robert E. Wood died on April 11,1894. On June 19, 1894, his widow, — 
Alice Wood, filed her affidavit of contest oper Willis C. Wood’s 
entry in the following words: | 
To the Register § Receiver of the United States Land Office, at Gainesville, Fla. 

Your petitioner, Mrs. Alice Wood, being over the age of. twenty one years and a | 
ative born citizen of the United Stated, brings this ler petition of contest against 
. Willis C. Wood and for cause says— 

That one B, F. Cockcroft about the year A. D. 1874 settled upon, improved and 


cultivated certain public lands to-wit:— | | 
The S. 4 of NE. 4 and N. 4 of SE. t of Sec. 38, T. 6 N., R. 21 W., diated in Walton | 


é.. county, Florida, 


That about the year A. D. 1884 Robert J ohnson, the petiole? s father, purchased 
for a good and valuable consideration the claim and improvements of the said B. F. 
Cockcroft in and to said land. 

That your petitioner and her father, the said Robert J ohnson, after the purchase 
aforesaid took possession of said land and continuously resided upon and cultivated 
| the same until about the year A. D. 1887 when the said Robert Johnson died. 

- That the said Johnson left beside your petitioner one other heir and the said heirs . 

amicably divided the estate, your petitioner mevelying as apart of her share the 
claim aud improvements on said land. 

That about the year A. D. 1886 your petitioner was married to one. Robert E. Wood 
who until his death resided with your petitioner on said land. 

That the said Robert E. Wood about the year 1888 made application for homestead — 
entry on said land which application was granted on the 29th day of May, A. -D, 1888. 

That on the 10th day of April, A. D. 1894, the said Robert E. Wood died, and 
shortly after his death your petitioner duly applied to Hon. Alex. Lynch, register, 
Gainesville, Florida, for permission to make final proof as widow of Robert EK: Wood | 

deceased. 

That your petitioner was informed by the said register that the homestead satee 
of Robert E. Wood had been relinquished ‘to Willis C. Wood and that the anit of | 

10671— VoL 24 12 ee | 
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the said Robert E. Wood was congeree on M atoh 24th, A. D. 1804 and that Willis C, 
Wood had entered the same. 

That the said Willis C. Wood is not in possession of said land but your petitioner 
is in possession of, resides on, and cultivates the same and has ever siuce the pur- 
chase by her father from the said B. F. Cockcroft. 3 

That your petitioner is advised, informed and believes that her husband, the said 
Robert E. Wood, never relinquished said entry to the said Willis C. Wood and that 
the said relinquishment was only porten up to defraud your petitioner out of said 
land. | 
~ That your petitioner is poor and wholly dependent, upon the products of said land 
for support. 
| Wherefore your petitioner asks fiat she be permitted to prove the foregoing alle- 

gations, and that said pretended relinquishment by Robert. E. Wood be canceled, and 
that the entry of Robert E. Wood be reinstated, that your ee be allowed to | 
make final proof as widow of Robert E. Wood deceased. 

That you name a day and place where she willbe permitted to prove the freee | 
allegations; that the proper notice be given the said Willis C. Wood of said hearing 
-that you grant such other. or further relief as to you will seem just and eee and 
_ that she pay the expenses of this contest. 7 


After a hearing at which both parties were present i in person and by 
| counsel, the local officers,.on October 19, 1894, found as matter of fact, 
| “that the relinquishment on file was not executed by Robert E. Wood, 
but by Willis GC. Wood.” And thereupon they recommended that 
Willis C. Wood’s entry No. 24,504 be canceled; that Robert BE. Wood’s . 
entry No. 18,658 be reinstated; and that Aline Wood, the widow of 
‘Robert E. Wood be permitted to make final proof thereon. 

Willis C. Wood appealed; and on March 23, 1895, your office reversed 
the decision of the local officers and allowed his enay No. 24,504 to - 
stand, subject to further appeal. 

Alice Wood appealed to this Department; and on April 24, 1896, the 
Department affirmed the decision of your office. On June 10, 1896, the 
_ Department entertained a motion for review filed by Alice Wood. On 
August 28, 1896, said motion was dismissed. And on September 4, 
1896, Alice Wood by her attorney filed here, her petition for a re-review - 
and re-examination of the case, and a revocation of the former depart- 
mental orders therein. Said petition was entertained on October 6, 
_ 1896, and the case is now before the Secretary for further consideration. 

At the hearing, the chief controversy between the parties was, 
whether the signe ate to the relinquishment was genuine or not? 
Whether the relinquishment was or was not.a forgery, ‘only gotten 
up to defraud the petitioner out of said Jand”? The local officers 
favored the “ hypothesis of for gery ”, and found as hereinbefore stated 
‘that the relinquishment on file was not executed by Robert E. Wood 
but by Willis C. Wood.” This finding of the local officers was over- 
ruled by your office, and also twice by this Department. The present 
| Secretary of the Interior will not disturb the finding of his predecessor 


as to this point. 


But it is obvious that the minds of: thie officers ine ina the 
previous decisions in. this case, were chiefly occupied with considera-. | 
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tion of the testimony as it cd to the question of forgery. Conse- 

quently other facts and matters clearly established by the evidence, ee 
and involving questions of law and equity material to a just jucgiens 
in this case, were hot fully considered. 

From aie: after the year 1880, the time of the recognized ie elopment 
of the cancerous disease which terminated in Robert E. Wood’s death, 
Willis C. Wood sustained towards his elder brother Robert, an intimate 
and confidential fiduciary relation. He was Robert’s nurse, his pro- 
tector, his adviser, his agent, his attorney-at-law, the keeper of his’ 
accounts and the manager of his finances. Robert’s confidence in Wil- 
lis was absolute, and Willis’s influence over Robert was unbounded. 


This relation imposed upon Willis the duty of protecting Robert against 


himself; against the consequence of any act that might be prompted 


by a sense of helplessness and dependence, and by fraternal gratitude 


and affection. It matters not whether the proposition for a relinquish- 
_ ment of the homestead, was initiated by Willis or by Robert, Willis | 
was not authorized to accept it. Neither law nor equity will permit 
advantage to be taken of such confidence and influence. (See Story’s 
Equity Jurisprudence Sections 307,311 and others.) In view of the 
testimony showing the relations hetwoen the parties as herein set out, 
the burden was upon Willis to prove the legality and righteousness of. 
the relinquishment in question by clear and convincing evidence.. The 
testimony falls far short of this requirement of law and equity. 

On February 19, 1894, Robert E. Wood went as usual to his brother’s 
mill to have his five aicaeea: Then and there, in the presence of. 
Willis, and of his niece aud her husband (who were also employees of 
Willis), the relinquishment was executed and attested. It was not 
filed until March 24, thirty-three days afterwards. Robert E. Wood 
lived until April 11, Giclee days after that. During those fifty-one 
days Willis made no attempt to take possession of his alleged home- 


stead. The whole transaction was carefully concealed from Mrs. Alice. 


Wood. When after the lapse of a decent interval, she applied at the 
local office to make final proof of her deceased husband’s homestead 
entry, she was told by the register what had been done, SO far ¢ as shown 
‘py the records of his office. 

From the year 1882, Mrs. Wood lived upon the land with her fae: 
Robert Johnson ane his death in September, 1887, a a period of five 
years. Jn January, 1587, Robert E. Wood married her, and moved upon 
the land, and lived there with her and her father anal the father’s 
death. Being then a married woman, and so disqualified to make entry | 
in her own right, her husband Robert BE. Wood made entry in his own 
name on May 29, 1888, claiming settlement on September 15, 1887, the 
date of the wife's father’ s death. Mrs. Wood lived upon the land with | 


her husband from September 15, 1887, until the day of his death, April | 


11,1894; another period exceeding five years. But for the interven- 
tion of the. relinquishment aforesaid, Mrs. Wood would have been | 


180. = DECISIONS RELATING TO THE PUBLIC ‘LANDS. 


clearly entitled to ‘make proof ‘intier her husband's entry, wae thus | 


- acquire title to the whole tract. 


. ‘This Department after mature consideration of all the facts and — 

| circumstances, will not permit Willis ©. Wood to appropriate to hisown — 
-. use the whole real estate of his trustful and dependent brother, under | 
color of a relinquishment to the United States. — , 

For the foregoing reasons, the judgment of this Department award-_ 
ing the land in controversy to Willis C. Wood is hereby revoked.. The 
judgment of your office of March 23, 1895, is reversed; the alleged 
relinquishment by Robert E. Wood filed in the case, iS jean. null 
and void; Willis C, Wood’s entry No. 24,504 is hereby canceled; Robert: 
KE. Wood’s homestead entry No. 18,658 will be reinstated; and Mrs. 
Alice Wood, his widow, will be permitted to make final proof thereon. 


‘ RAILROAD GRANT—LATERAL LIMITS—UNSURV EYED LANDS, 
COLLETT v. NoRTHERN PActIFIC R. R. Co. 


The maps, tract books, and official plats of survey, on file in the General Land Office, 
must determine the location of railroad lines, and the distances therefrom of 
lands in dispute between railroad companies and settlers. 

The fact that lands are unsurveyed does not except them from the operation of a 
railroad grant on definite location. — | 


Secretary francis to the Commissioner of the General Land Office, Leb- 
(I. Hb.) | | ruary 23, 1897, 3 (J. Li. M’C.) 


Your office by letter of November 19, 1895, transmitted to the Depart- 
ment the record in the case of Presley 8. Collett ». Northern Pacific 
Railroad Company, involving lot 9 of Sec. 9, T. 16N, ,R. 8 W., Olympia 
~ land district, Washington. | 

Counsel for said company have filed a motion to dismiss’ the appeal, 
for the reason that the same was not served upon F, M. Dudley, the 
general land agent of the company, and the person. designated by the 
company as the attorney upon whom all notices should be served, but — 
‘upon the local land agent of the company at Tacoma. 

In the essentially similar case of Boyle v. The Northern Pacific Rail- 
road Company. (22 L. D., 184), it was held that service upon Thomas 
Cooper,.the land ageut of sald company at SaCONes was see 
_ Service. 

The motion to dismiss, i in so far as it is bared upon insufficiency of © 
service, must therefore. be denied, and the case considered upon its 
merits. 

The tract in contr oversy is soppnite that portion of the road of said 
company extending from Portland, Oregon, to Tacoma, Washington, _ 

- the grant for which was made by the joint resolution of May 31, 1870 © 
(16 Stat., 378). It is within the withdrawal on map of general route of 
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August 13, 1870, and on definite location of the road, September 13, 
1873, it.fell within.the primary limits of the grant. ‘The records show 
“no entry or filing covering the land at the said dates,.or at.the date.of 
the grant, nor does Collett allege settlement prior to May 15, 1836. 

The allegations of error are as follows, in substance: 

(1) In-holding that said tract was within the primary limits of the 
grant to said company, for the reason that it is more than forty miles 
from the main line of its road. | 

(2) In not holding that, the land péing sinSunveved: the appellant 
had a prior right to the land under the act of .May 14, 1880. 

-Respecting.the above allegations of error it may Be Said: , 

(1) The maps, text-books, and official plats of survey on file.in your 
office must be the guide—there can be no other or better guide—ass to 
the locations of railroad lines, and.the distances ‘therefrom of lands in 

conflict’ between railroad companies and settlers. .A careful examina-— 

_ tion of such maps and plats of survey shows that the tract in contro- 

-versy is considerably less than forty miles from the line of the. Northern 

Pacific Railroad, at its nearest point, — 

(2) - If the. third section of the.act of May 14, 1880 (21 Stat. 140), 
gives the. appellant in this case a superior right to the land, it would 
render it necessary to award settlers. upon all surveyed lands as well, 

_.the tracts upon which they have settled—thus at once deciding all con- 
flicting claims (where settlement has. been made at any time) against 7 

he: railroad company. For tle language of said act is that it is 
intended for the relief of “any settler who has settled,.or who. shall 

hereafter settle, on any of the public lands of the United. States, 
whether surveyed or.unsurveyed.” 

The question, however, has been repeatedly and uniformly . decided 
‘by the Department adversely to the appellant’s contention in this | 
respect. Thus in the case of Olney v. The Hastings & Dakota Railway | 

Company, it was held (10 L. D.,.136, syllabus): 


Definite location of the line of road excludes the subsequent acquisition of set- 
tlement rights on unsurveyed lands subject to the grant. 


The decision of your office was correct, and is hereby affirmed. 





HOMESTEAD_SETTLEMENT RIGHT —WIDOW--REMARRIAGE. 
BELLAMY v. Cox, | 


~The settlement of a homesteader, who dies prior to the expiration of the time given 
for the assertion of his right, without having made application to enter,.inures 
to the benefit of his widow; and her subsequent: remarriage will not defeat her 
claim as the suecessor, to the right of her deceased husband. 


Secretary Francis to the Commissioner. of the. General Land Office, Feb- 
‘QA. ruary 23, 1897. CW, A. EL) 
On September 25, 1893, John H. Cox made homestead entr y-for lots 


land 2 and the S.J 4. of the NE. 4. of Sec. 3, T. 20 N., R. 4 E. ani 
Oklahoma, land district. 
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- On November 15, 1893, Lou B. Crawford filed homestead application 
for the same land. With her application, she filed an affidavit alleg- 
ing, substantially, that on September 16, 1893, she was the wife of | 
William C. Crawford, since deceased ;. nat: Crawford went upon the 
land in controversy on that date and ce settlement thereon prior to 
the settlement of the entryman and prior. to the time of his entry. 
Affiant further alleged that her husband died October 20, 1893, and 
at the time of his settlement he was fully qualified to make entry of 
the land. 

A hearing was ordered, and the case came up for trial on March 12, 
1895, The plaintiffin the meantime had changed her name by migriage 
to Bellamy. 

On March 18, 1895, the Gea oie rendered their secisions in favor 
of the plaintiff From this action Cox appealed, and on October 11, _ 
1895, your office sustained the action of the register and receiver and — 
held the entry of Cox for cancellation. 

The entryman’s farther appeal brings the matter before the Denese: 
ment. 

The testimony shows that William 6, Crawford made the run on. 
September 16, 1893, from the south side of the “Cherokee strip,” and 
that he was the first person to reach the land in controversy and stick 
a Stake. His wife followed in a wagon, arriving on the land the same . 
afternoon. About three o’clock in the afternoon Crawford left, but his 
wife remained on the tract. The following Tuesday he came back, 
remained until Wednesday, was then taken sick, and died the follow- 
ing month. Before he left. the land he had a well dug, a foundation 
laid for a house, and about a quarter of an acre broken. Mrs. Craw- 
ford returned to the land in December and spent one day and night 
there. The following May she was on the tract two days and nights, 


Her improvements at ‘the date of the hearing consisted of nine acres 


broken and a box house, ten by twelve. 
- Cox settled on the same tract on the afternoon of September 16, 1893, 


sabseqaent to Crawford’s settlement. He cut four small poles fora | 


foundation, then left the claim about sundown.and did not return until 
September 23, when he plowed one furrow around theland. In October, 
1893, Le built a small house and furnished it. The greater part of his 
time during the winter of 1893-4 was spent in old Oklahoma, but in- 
the spring of 1894 he established his permanent residence on the land. 
At the date of tle trial he had about one hundred and thirty acres 


' enclosed with a wire fence and about fifty acres broken. 


It thus appears that Crawford was the first settler and consequently ‘e 
had the superior right to the land. - He had three months from date of 
‘settlement in which to assert his rights by making entry or by initiat- 
‘ing a contest agalnst an aeons entry. Before that time oznE ee 
he died. | 

In the case of eepeus B. Howard, 8 L: D., 286, it was held that. 
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since the passage of the act of May 14,1880, the right given the widow, 
heirs, or devisee of a deceased homesteader by section 2291 of the 
Revised Statutes to fulfill the law, make proof, and receive patent, 
inures to them as well when the homestead right rests on settlement 
under said act as when founded on formal application to enter. See 
‘also the case of Tobias Beckner, 6 L. D134. 0 

Mrs. Crawford, having thus succeeded to the rights of her acceded 
husband, ‘inmediately took steps to protect those rights. She filed 
‘her formal application to enter and continued the cultivation and 
_ improvement of the tract. It was not necessary for her to reside on . 
the land. Tauer v. The Heirs of Walter A. Mann, 4 L. “D., 433. 

The: principal question we have to consider, then, 18. what effect her — 
remarriage had on her rights. 

It was held in the case of Prestina B. Howard, above cited, that 
while a Inarried woman is not authorized to initiate or make a hone. | 
stead entry in her own right, she may, as the heir of a deceased - 
homestead claimant, make application, submit proof, and receive patent. 

The plaintiff here claims this land, not in her own right, but by vir- 
tue of her succession to the rights of her deceased husband. She did 

_not, by her remarriage, forfeit those rights. 

Your office decision is accordingly affirmed, Cox’s entry will be can- 
 celed, and the plaintiff will be allowed to perfect her homestead appli- 
cation. | 


_ OIL LANDS.- PLACER ENTRY. 
CIRCULAR. 


DEPARTMENT OF THE INTERIOR, | 
GENERAL LAND OFFICE, 
Washington, D. C., February 25, 1897. 
‘RecisTErs, AND RECEIVERS, >, | 
U, 8. Land Offices. - 


Sirs: Your attention is directed to the act of Con Brees) ones on. 
pena 11, 1897, as follows: , ; | 


(Puprrc—No. 57, | 


AN ACT to authorize the entry and patenting of lands pentaiding petroleum and other miiaoeal oils 
_ under the placer mining laws of the United States. . 


Be tt enacted by the Senate and House of Representatives o if the United States of America. 
in Congress assembled, That any person auth orized to enter lands under the mining. 
laws of the United States may enter and obtain patent to lands containing petro- 
Jeuin or other mineral oils, and chiefly valuable therefor, under the provisions of the 
laws relating to placer mineral claims: Provided, That lands containing such petro- 
leum or pthier mineral oils which have heretofore been filed upon, claimed, or im- 
proved as mineral, but not yet patented, may be heJd' and patented under the 
provisions of this.act the same as if such filing , Claim or improvement were subse- 
‘quent to the date of the passage hereof. - =. a + a 
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 Itis to be observed that though the provisions of the placer mineral 
- Jand laws are by said act extended so as to allow the location and entry 

thereunder of public lands chiefly valuable for petroleum or other min-— 
eral oils, yet the substances named are not expressly stated to be 

mineral, in view of which it would appear that the prior assertion of a 
legal adverse claim to land valuable for petroleum or other mineral oils 

would preclude the: acquisition of any tights thereto under the pro- 
visions of the mineral land laws. ; 

Claims to lands of the character sientoned heretofore initiated 
under the mineral land laws are by said act expressly confirmed, but 
this confirmation must, of course, be construed as applying only to: 
cases where, prior to February 11, 1897, no valid adverse claim to lands 
involved had been acquired under other than the mineral land laws. 

_. In proceeding under this law, moe will act in accordance with the 
_ views herein set forth. 3 


Very a an , | S. W. LAMOREUX, 
| Commissioner. 
Approved: ) 
“ DAVID R. ‘FRANCIS, 
Secretary. 


GREER COUNTY, OKLAHOMA—ACTr OF JANUARY 18, 1897. 


INSTRUCTIONS, 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
: Washington, D. C., February 25, 1897, 
REGISTER .AND RECEIVER, | | 
Mangum, Oklahoma Territory. 


GENTLEMEN: Your attention is called to the provisions of the act of 
Congress, entitled ‘An Act To provide for the entry of lands in Greer 
County, Oklahoma, to give preference rights to settlers, and: for other 
purposes”, approved January 18, 1897 ene = 0.15), a copy of which 

is hereto attached. | 

Sec. 1 provides that every person qualified under the homestead 
laws of the United States; who on March 16, 1896, was a bona fide 
 océupant of land within the territory established as Greer county, 
Oklahoma, shall be entitled to continue his occupation of such land 
‘with improvements thereon, not exceeding one hundred and sixty 
acres, and shall be allowed six months preference right from the pas- 
sage of this act within which to initiate his claim thereto. 

A party desiring to make a homestead entry under this: section, 
must present his formal application with the usual affidavits accom- 
‘panied by the fee and commissions required in an entry of minimum 
land, and a special affidavit showing that he was on March 16, 1896,.a 
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bona fide occupant of the land he applies to enter. Title may. be per- 
fected at the expiration of five years from date of entry or within two 
years thereafter, under the provisions of the homestead law, or such 
_ -person may receive credit for all tinie during which he or those under 


whom he claims have continuonsly occupied the:land prior to March ~ 


16, 1896. Every such person Shall.also have the right for six ‘months - 


prior to.all other persons to purchase at one dollar an acre, in five equal 


aunual payments, any additional land of which he was in actual posses- 
sion on March 16, 1896, not exceeding one hundred and sixty acres, 
-which prior to said date had been con vased; purchased or improved - 
by him. | 
A party wishing to sail him self of the above privileges, ae present | 


_ his application to purchase (form 4-001) together with the prescribed. 


amount of purchase money for the land desired, which need not be con- 
tiguous to his homestead entry, together with evidence showing that he — 
_ had prior to March 16, 1896, cultivated, purchased, or improved the 
same; evidence of cultivation or improvement must consist of the affi- 
-davit of the applicant corroborated by the testimony of two or more 
witnesses: or in case the claim is based on purchase, an abstract of 
title, or other documentary evidence, showing the transfers under which 
“the party claims as purchaser. No certificate can be issued until the 
entire amount of the purchase money shall have been paid:-but the 
‘receiver will issue his receipt (form 4-140,a) properly. modified, for 
the amount paid and deliver a duplicate thereof to the purchaser, 
When any person entitled to a homestead or additional land as above 
provided, is the head of a family, and though still living, shall. not take 
such homestead or additional land, within six months from the passage 
of this act, any member of such family over the age of twenty-one years, 
other than husband or wife, shall succeed to the right ‘to take such 
' homestead or additional land for three months longer, and any ‘such mem- 
ber of the family shall also have the right to take, as before provided, 
any excess of additional land actually cultivated or improved prior to 
March 16, 1896, above the amount to which such head of the fainily. is 
entitled, not to exceed 160 acres to any ohe person thus taking: as: a 
- Inember of such family, . | 
Application for homestead or additional entry under this provision, | 
must be made in the same manner as heretofore prescribed, 
In case of the death of any settler who actually established residence 
and made improvement prior to March 16, 1896, the entry may be made 
by the party in interest, according to section 9291 U. 8. Be S. 
Section 2 provides for the disposal of all land in said county not 


occupied, cultivated or improved, as provided .in section 1, or ‘not 


included within the limits of any townsite. or.reserye, to actual settlers 

only, under the provisions of the homestead law. | 
Any person applying to make. entry. under this Section prior to the 

expiration of the preference right granted by section 1 will be allowed to 
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nas entry, subject: to. any. valid adverse ene under said section 1, on 
filing his affidavit that the land applied for is not occupied, cultivated 
-Or improved by any other person. | 

Section 3 provides that the inhabitants ae any town located in | said 
county shall be entitled to enter‘the same as a townsite under the pro- 
visions of section 2387, 2388, and 2389 of the Revised Statutes. 
Instructions relative to entry of townsites under said sections of the 

‘Revised Statutes are found in circular of this office dated July 9, 1886 
(5 L. D, 265), 
_ Under the proviso to this section of the ieee the uaorue: authori- 
. ties of the town, or the judge of the county court, who shall enter the 
townsite, shall accord to all persons a preference right to the town lots 
‘upon which they have made or own improvements. : 

By section 4, sections numbered sixteen and thirty-six are nenenved 
for school purposes as provided in laws relating to Oklahoma, and sec- 
tions thirteen. and thirty-three in each township are reserved for such 
purpose as the legislature of the future State of Oklahoma may pre- » 
scribe. That, whenever any of the laitids reserved for school or other 
purposes under this act, or under the laws of Congress relating to 
Oklahoma, shall be found to have been occupied by actual settlers or 
for town site purposes or homesteads prior to March 16, 1896, an equal 
quantity of indemnity lands may be selected as provided by law. 

Under section 5, the right of entry to land within said county, which | 
on March 16, 1896, was occupied for church, cemetery, school, or other 
charitable or voluntary purposes, not: for protit, is given to the proper 
authorities in charge thereof. 

In each case the maximum area to be so.entered is two acres. Sec-— 
tions numbered 16 and 36, within each township, within said county, 
are reserved by section 4 of this law for school DUR BOROS and are. 
exempted from the operations of this section. | 
- It will not be practicable for you to locate land applied. ier under this 
section with the certainty required for an entry. You will, then, upon 
the presentment of such an application, forward the same to this office - 
for appropriate action. 

_ Section 7 provides that all laws witiowaing squmulations of home- 
steads in Oklahoma shall apply to Greer county. This makes applica- 
ble section 22 of the act of May 2, 1890 (26 Stat., 81), where the com- — 
mutation of a homestead entry for townsite purposes is sought. 
_- Instructions relative to procedure.under said section 22 of the said 

act are found in circular of this office, dated November 30, 1894 (19 
L. D.,. 348). | 

Commutation of homestead entries dates section 7 of this act, except | 
for townsite purposes, will be governed by the provisions of section 21, 
act of May 2, 1890.(26 Stat.,; 81), which requires the payment of $1. 25 
per acre and proof of compliance with the homestead law for not less 
than twelve months from date of locating upon said homestead. 

It is eapecied| that a above instructions will be found Seen? for 


DECISIONS RELATING TO THE PUBLIC LANDS. eile 


your guidance, but should any case arise which is not covered thereby, | 
you will transmit the papers in such case to this office for Bs ructions. 


‘Very respectfully, - i : 
3}. F. BEST, 


Assistant Commissioner. 
Apa: eS _ 
DaAviIp k. FRANCIS, 

. Secretary. 


[Pusiic—No. 15.] 


AN ACT to provide for the entry of lands in Greer County, Gidahena ' to aive pref | 


erence rights to settlers, and for other purposes. | 


Be it puteion by the Senate and House of Lepresentatives of the United 
States of America in Congress assembled, That every person qualified 
under the homestead laws of the United States, who, on March six- 
teenth, eighteen hundred and ninety-six, was a bona fide occupant 
of land within the territory established as Greer county, Oklahoma, 
shall be entitled to continue his occupation of such land with improve- _ 
‘ments thereon, not exceeding one hundred and sixty acres, and shall 
be allowed six months preference right from the passage of this act 
within which to initiate his claim thereto, and shall be entitled to per-: 
fect title thereto under the provisions of ihe homestead law, upon pay- 


ment of land office fees only, at the expiration of five years from the 


date of entry, except that such person shall receive credit for all time _ 
during which he or those under whom he claims shall have continuously 
occupied the same prior to. March sixteenth, eighteen hundred and 
ninety-six. Every such personshall also have the right, for six mouths 
prior to all other persons, to purchase at one dollar an acre, in five 
equal annual payments, any additional land of which he was in actual 
possession on March sixteenth, eighteen hundred and ninety-six, not 
exceeding one hundred and sixty ACTeS, which, prior to said date, shall 
have been cultivated, purchased, or improved by him. When any per- 
son entitled to a homestead or additional land, as above provided, is 
the head ofa family, and though still living, shall not take such home- _ 
stead or additional land, within six- months from the passage of this” 
act, any. member of such family over the age of twenty-one years, . 
- other than husband or wife, shall succeed to the right to take such 
homestead-or additional land for three months longer, and any such 
member of the family shall also have the right to take, as before pro- 
_ vided, any excess of additional land actually cultivated or improved | 
prior to March sixteenth, eighteen hundred and ninety-six above the 
‘amount to which such head of the family is entitled, not to exceed one 
hundred and sixty acres to any one person thus taking as a member of | 
such family. 

In case of the death of any sotéler who actually setubiened residence 
and made improvement on land in said Greer county prior to March © 
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sixteenth, eighteen hundred and ninety-six, the entry shall be treated 

‘as having accrued at the time the residence was established, and sec- 
_tions twenty-two hundred and ninety-one and twenty-two hundred and 
ninety-two of the Revised Statutes shall be applicable thereto. 

Any person entitled to such homestead or additional land shall have 
the right prior to January first, eighteen hundred and ninéty-seven, 
from the passage of this act to remove all crops and improvements he 
may have on land not taken by him. 

SEC. 2, That all land in said county not occupied, cultivated, or 
improved, as provided in the first section hereof, or not included within 
the limits of any town site or reserve, shall be subject to entry to actual 
‘settlers only, under the provisions of the homestead law. 

SzC.3, That the inhabitants of any town located in said county shall 
.be- entitled to enter the same as a town site under the provisions of — 
sections twenty-three hundred and eighty-seven, twenty-three hundred | 
and eighty-eight, and twenty-three hundred and eighty-nine of. the 


Revised Statutes of the United States: Provided, That all persons who. 


have: made or own improvements on any town lots in said county made © 
prior.to March sixteenth, eighteen hundred and ninety-six, shall have 
the preference right to enter said lots under the DEOMIsONS of this act 
and. of the general town-site laws. 
. Sno..4.. Sections numbered sixteen and eee six are reserved for 
aehao! purposes as provided in laws relating to Oklahoma, and sections 
thirteen and thirty-three in each township are reserved for such pur- 
pose as.the legislature of. the future State of. Oklahoma may prescribe. 
That whenever any of the lands reserved for. school or other purposes 
under this act, or under the laws of Congress relating to Oklahoma, 
shall be found to have been occupied by actual settlers or for town-site 
‘purposes or homesteads prior to March sixteenth, eighteen hundred | 
and. ninety-six, an equal quantity. of eons lands may be selected 
as provided by law. 

(Suce..5. That all lands which .on M: arch sixteenth, eighteen hundred 
and ninety- Six, are occupied for church, cemetery, school, or other chari- 
table or voluntary purposes, not for profit, not exceeding two acres .in 
each case, shall be patented to the proper authorities in charge thereof, 
under such rules and regulations as the Secretary of the Interior shall 
- establish, upon payment of the government price therefor, excepting 

for aieol purposes. — : 

Src. 6. That there shall be a land office established at Mangum, in 
said county, upon the passage of this act. 

Szuc..7. That the provisions of this act shall apply only to Greer 
county, Oklahoma, and that all laws inconsistent with the provisions 
| of this act, applying to said territory in said county, are hereby. | 
repealed; and all laws authorizing. commutations of homesteads in- 
Oklahoma shall apply to Greer county. | 

SEC. 8. That this act take elect. from. its passage and appr oval. 

_ Approved, Jan ay 18, 1897, 
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HOMESTEAD CONTEST-SETTLEMENT RIGHT—BURDEN OF PROOF. 
Irwin v, NEWSOM (ON REVIEW). 


No right can be secured under the contest of one attacking an nite on the ground 
of prior settlement, in the absence of some special equity shown, if the charge 
as made is not established by a preponderance of the evidence. 


Secretary Francis to the Commissioner. of the General Land Office, Feb- 
oho) sea Ve) | yuary 27, 1897. | (C. W. P.) 


On July 18, 1896, you transmitted the motions of Johu W. Irwin and 
Charles B. Newsom, for review of the decision of the Department of 
April 28, 1896, in the case of. said John W. Irwin against the said - 
Charles i. Newsom (22 L. D., 577). Upon examination of said motions, 
the same, under date of September 5, 1896, were entertained by the 
Department for argument, as provided for by rule 114 of. practice. 

The land involved is the NW. 4 of See. 34, T. 23 N.,, Re 2 W., Perry 
land district, Oklahoma, _ 

On September 16, 1893, the day ‘on. which. the land was open to set- 
tlement, these Nartios made settlement on said land. 

On. September 25, 1893, Newsom made homestead entry of said land. 

On October 25, 1893, Irwin. filed affidavit of Cet pepcens prior. 
settlement | | 

A hearing was had; the local officers recommended the cancellation | 
of Newsom’s. entry, and that Irwin be allowed to make homestead entry : 
of the land. Newsom appealed. : 

Your office rendered a decision to the effect, that you were unable to. 
‘determine who was the prior settler, and ‘thought the case should be 
. settled between the parties, and that each of them should make entry 
of such legal subdivisions. of the land as they may agree upon, and 
your office reversed the judgment of the local officers, and ordered that, 
in case of the failure of the parties to compromise, as suggested, within 
sixty days, Newsom’s entry be canceled as to the EH. 4 of the NW. 4 of 
the section, and the right of entry for the E. 2 be awarded to Irwin. 
The Department, on appeal, said: 

I apres with your office that the evidence is so epitneng that it is impossible to 
decide which of the two claimants was the prior settler; but I can not agree with 
that part of your office decision which directs that, in case of failure of the parties 
_ to agree to a compromise, the land be divided between them. I think in such a case _ 


as this, if the parties gan not agree, the laud should be sold to the highest bidder 
of the two. And your office decision was modified accordingly. , 


In the case of Sumner v. Roberts, 23 L. D., 201, it was held by the 
Department that 


in cases where entries have been made and contests thereafter instituted upon the 
ground of prior settlement, unless the contestant shall successfully carry the burden 
of showing by proof that his settlement antecates the entry and the settlement of 
the entryman, the rule that the entry will stand will be adhered to. Tlie cases in 
which this rule would seem to have been disregarded will no longer be regarded 
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as precedents to be followed. The fact of prior setilowient is lawful authority for 
the cancellation of an entry of record, but evidence which leaves the question in 
doubt.as to which settled first, the entryman or the contestant, and is without some 
degree of preponderance in favor of the contestant, will leave the entry intact. - 

‘Even if the evidence should show that settlement was made simultaneously by a 
- contestant and an entryman, this will not authorize the cancellation of an entry 
properly of record as was held in the recent case of Perry et al. v. Haskins (23 L. D., 50). 


In the more recent case of Behar v. Sweet (24 ive D., 158), itis said: 


- While the ruling that a settler claiming prior settlement over one having an entry 

of record must establish his claim by a preponderance of evidence, will be adhered 
to in most.cases, the Department will, when justice and equity require it, and great 
hardship would result-were the rule applied, depart so far ro the rule as to reach 
an equitable decision in the case. | 


As there doés not appear to be any particular equity in favor of Irwin, © 
both parties having shown good faith in their settlement, the rule must 
be applied in the present case. Your office and the Department have 
impliedly found that Irwin failed to show by a preponderance of evi-_ 
dence that he was the prior eeu, and I see no reason to reverse that 
finding. 

‘In his brief, the attorney for Tei ois the attention of the Deoure 


ment to the fact that. two of Newsom’s witnesses, Shaw and Barnhisel, 


were impeached upon the trial of this contest, and that no recognition 
of this fact was made by the decision of the Commissioner, and says: 


This fact, no doubt, was the turning point in the minds of the register and receiver 
in deciding for plaintiff and against the defendant. The testimony of these wit- 
nesses, taken in connection with the testimony of the plaintiff, Irwin, wherein he 
swears that he saw the defendant come on-to this tract of land from the west. side 


after he, the plaintiff, was already located thereon, should certainly leave no doubt - 


in the mind of the reviewing court that plaintiff was first to reach the land, and that 
the decision of the local office should be upheld and the aeons right of Say 
awarded to the plaintiff. 

Two witnesses were called is fmenen the credit of the witness 
_ Shaw—one Raybourn and one Holeman. Raybourn testified that he 

knew nothing of Shaw’s reputation for truth and veracity. Holeman 
testified that it was bad. But, ou the other hand, two witnesses for 
the defendant testified that it was good: The witness Barnhisel’s 
credit for veracity was impeached by one witness, the said Raybourn, 
and sustained by the testimony of the defendant and one witness. 

‘It was by the rejection of the testimony of Shaw and Barnhisel that 
the local officers arrived at the conclusion that Irwin had proved his 
— case by a preponderance of the evidence. But I can not think that 

much credit should be given to the impeaching witnesses. 

_ The decision of the Department of April 28, 1896, is, therefore, 
neyo seus and Irwin’s contest dismissed. 7 
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" “MINING CLAIM-—NOTICE—PARAGRAPH 29, MINING REGULATIONS. 
. GowDY EY AL. v. Kismet GoLp Minine Co. 


The notice of an application for a mineral patent should, in stating the names of 
adjacent claims, include unsurveyed as well as surveyed claims. 
Failure to include in the posted and published notice of a mineral application the 
names of the nearest or adjacent claims, in strict accordance with paragraph 
29, of mining regulations, will not render new notice necessary, where the notice ~ 
- as given is. substantially in 1 conformity with the practice heretofore: observed 
under said paragraph. | : 
Paragraph 29, of mining regulations, sineudied, and directions given for due pro- 


mulgation thereof. 


Secretary Francis to the Commissioner of the onaral Land Office, Feb- 
(I. H. i.) | — . ruary 27, 1897, Oo (Peds C,) . 


A ern for re-review of departmental decision of May 23, 1896 — 
(22 L. D., 624), and for the exercise. of the supervisory powers of the 
Secretary of the Interior, has been filed in this Department by the Kis- 
met Gold Mining Company. On examination thereof the same was 
entertained, and under direction of the Department a copy. thereof 
served on Ww. H. Gowdy et al. The matter now comes up regularly for 
consideration. 

So far as material to the eabetiod now involved, it appears inet aan 
ing the period of publication of notice of application for patent for 
the Kismet Mining claim, survey No. 8868, Pueblo, Colorado, land dis- 
trict, the owners of the Chicago Girl Mining claim, which it is alleged . 
soutlicts with the Kismet, did not file a protest and: adverse as required. 
by section 2325 of the Revised Statutes against the Kisinet. Subse- 
-quently, Gowdy e¢ al. did file a protest, in which it was alleged that 
the notice of application was not conspiciously posted on the Kismet, 
and that the published notice did not contain the names of adjoining . 
claims. . 

When the matter reached the Department, three questions raised ey 
- the appeal were decided. First: That Gowdy et al, having failed to _ 
file their protest and adverse as provided by statute, the Department 
could afford them no relief if there had been a substantial compliance — 
with the -law in the matter of giving notice; that the question as to 
whether proper notice had been given was one in which only the gov: _ 
ernment and the applicant were interested. Second: That the notice. 
posted on the elaim was conspicuously posted in contemplation of the 
regulations, and, Third: That the notices posted and published did not | 
contain the names of adjoining claims, or state where the record of the 
claim might be found. The order was, therefore, that the entry should | 
be suspended, ae new publication be made in eres | with the 
rules, 

A motion for review of this decision Was denied September 1, 1896 . 


(23: L, D., 319). 
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It is not deemed necessary to give in full the errors assigned. 

‘The Department has no intention of receding from the position taken 
in this case originally as to the status of the protestants. In the case 
presented at that time it was not charged or shown that they did not 
have notice of the application for patent, and the ex parte affidavits 


now presented, alleging that they did not have notice, come too late 


for consideration, under the doctrine announ ced in Peacock v. Shearer’s 
Heirs, 20 L. D., 213, and Tennessee Coal, Iron and Railroad. Company 
et al. 23 id., 28. | | 

It is not conceived how it can be seriously contended that ine fain 
in the case at bar is in violation of the regulations. It is not under- 
stood that counsel on either side, either in their briefs or in the oral . 
argument, insist on that position, but the complaint of the petitioner is: 
that the construction placed,on the regulations by the Department is. 
contrary to the practice that has prevailed in your office, and that the 
“rigid enforcement thereof at this time is a serious hardship on the peti- © 
tioner, aS well as the multitude of others who have followed the form of * 
notice published and posted in this case, and if adhered to will cause 
doubt and uncertainty as to titles secured, as well as cause great 
expense in re-advertising. And, it is insisted, that if an unbending 
rule is to be announced and adhered to, those who have proceeded in 
this manner, and have made a substantial compliance with the regula- 
tions, should not be summarily required to republish and repost, and 
thus give those who have been inattentive to their own interests an 
opportunity to harass the applicants with adverse proceedings. 

An informal inquiry at the mineral division in your office discloses 
the fact that a large proportion of the notices of the character under 
discussion are not strictly in conformity with the regulations, and some , 
of the features might on strict construction be subject to the same_ 
criticism as the one at bar. It has been considered by your office that 
these notices are a. substantial compliance with the regulations, 

In view of this, your office, on the promulgation of the decision in 
this case, deemed it advisable -to issue a circular to the local officers, 
in which was quoted DASEte DDS 29, 34, and 35 of the mining circular, 
and then following this: a 

By departmental decision of May 23, 1896, in the case of ore v. Kismet Gold 
Mining Company, it was held that a strict compliance with said paragraph 35 will 
be insisted upon, and in that case republication was required by reason of the tact 
that the published notice failed to contain a reference to the names of adjoining or 
nearest claims. : : 

_ In view of the fact that most published detiecs fail to com ply i in some re eee 
with. the above-quoted regulations, your special attention is called to said decision, 
and you are enjoined to comply with said peg iaione in. the preparation of notices. 
for publication. » 

After mature ieiperation on this subject, [ am convinced that there 
is much force in the proposition that if the rule announced by the 
‘Department in this case, if enforced, would effect a material change in 
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| the eonacies theretofore pr evailing in your office, which by reason of its 
long standing, may be regarded as having become a rile of property, = 
and that the summary enforcement of ‘such rule as to pending applica- 
tions, t in which notice has been given under the former practice, is not | 
only calculated to cause much confu sion, but great expense, both of 
which should be avoided.. _ . ee 

It is conceded on all hands that there should be & uniform practice, | 
and that the fullest and most aceurate notice should be given, so that — 


_- the parties interested adversely may be able to fix the locus of the 


claim, and thereby determine whether or not there is any conflict. ‘The 
language used in this case, and cited with approval in Parsons v. Ellis 
(23 L. D., 504), as to the necessity of this notice, meets my views. | 
It is not improbable that some confusion may have arisen by reason — 
- of the somewhat vague and indefinite wording of paragraph 29, and 

the different constructions that might be placed thereon. It will be 
observed that the language in regard to adjoining claims is: 

The name or names of adjoining claimants on same or other lodes, or, if none adjoin, 
_ the names of the nearest claims, etc. : 


Before commenting on this Janguage, it may be well to state that all 
official surveys of mining claims are made by a deputy mineral sur-— 
veyor, who is regularly appointed by the surveyor-general of the dis- 
trict. He is, therefore, an officer of the land department, and as such 
is strictly un der the highest obligations to perform his duties in accord- 
ance with instructions. Being such officer, his reports and acts must 
be accepted as prima facie true. It is upon bis report, made from 
actual observation in the field, that the data are obtained from which 
the register.must prepare the publication notice. The surveyor, there- 
fore, must act impartially in making his report. . His connection with 
the survey is only that of an officer of the Department, and any fur ther 
acts, especially in connection. with securing a patent, are in direct vio- 
lation of his duties and his instructions. I may add that this discus- 
sion is suggested by reason of the fact that it is charged that the 
deputy surveyor exceeded his duties in this matter by preparing “the 
notices of application for patent.” | 

Recurring uow to the language quoted from paragr aph. 29, ‘ste diffi- 
culty of rigidly enforcing this requirement in all its detail is clearly | 
apparent. To give the names of “adjoining claimants” would require 
a search of the records to ascertain who were the claimants of any 
such claim, which in itself entails a task that’ is burdensome and may 


be expensive, especially where there have been numerous transfers of 


_ fractional interests. .And it is not-clear how any better results so far 
as notice is concerned would be obtained by strictly construing this. 
It would seem as if simply giving the name of the claim would answer 
every purpose. .The claimants would then have all the notice that can 
‘reasonably be required. It is a fact, as I am TONS by your office, - 
ASTI VOU D413 3 
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| that this requirenient is ‘very-rarely fulfilled, and under the practice eet 
that has obtained has practically fallen into Neuse. 
| ~The practice has been simply to name adjoining claims, and i in this 
some confusion has arisen. . The almost universal practice is that only 
-@laims of which official surveys have been made are named. Itis true 
thiit these are the only claims of which the government, in any of its 
departments, bas auy official knowledge, but the fact may be, and not 
infrequently is, that claims of the greatest notoriety in the wining dis- 
tri¢t may never have had an official survey, and may be near, or “the 
nearest claim,” to that applied for. ‘It seems to me that it is the duty 
of the deputy surveyor in all cases where it is practicable to do so, to 
give the names of such claims. As said in this case originally, it is 
primarily the duty of the applicant himself to givesuch information as 
_he-is possessed of in regard to adjoining, or conflicting claims, as he i 18 
- presumed to know more about these matters than a stranger. 
 :It is not improbable that my pr edecessor, in deciding this case as he * 
: did, and holding that a strict construction should be given to this para- 
_ graph, especially in regard to adjoining claims, had in view the uecessity — 
' of naming. all such claims and was not cognizant of the fact that the. 
practice had almost uniformly been to include in mee poe only such. 
claims as had been officially surveyed. . 


It seems to me that paragraph 29 should be amended: so as toremove | 


' any doubt of its meaning, and make as clear and adequate provision — 
- for fature guidance as is possible. It will be readily understood that — 
it i8 practically.impossible to make any regulation that will cover all 
- possible cases that may be presented. The most that can be done is to 
formulate such rule as will be best. adapted to meet all contingencies 
_ that may arise, and leave the question as to whether there has been a 
compliance therewith to be determined as the emergency may be pre-. 


sented. The government has the. mineral lands for sale to those who a 


are entitled to the same by reason: of compliance with the law. The 
- Secretary of the Interior is clothed with power to make such rules and 
regulations in regard to the disposal. thereof as are not inconsistent 
with law. The purpose of giving notice of the application for patent 
for mining claims is to notify all who may have conflicting locations 
that they may protect their interests as provided by law. With this 


end in view, and to make more definite what the practice should be in | 


the future in such cases, I have had prepared the following as a substi- 
tute for the present paragraph 29: 


29. The claimant is then required to post a copy of the plat of such survey ina 
conspicuous place upon the claim, tegether with notice of his intention to apply for 
a patent therefor, which notice will give the date of posting, the name of the claim- 
ant, the name of the claim; the mining district and county; whether or not the loca- 
tion is of record, and, if so, where the record may be found, giving the book and 
page thereof; the number of feet claimed along the vein and the presumed direction 
thereof; the number of feet claimed on the lode in each direction from the point of 
3 discovery, or other well-defined place on the claim; the names of all adjoining and 
conflicting claims, or, if none exist, the notice should s SO state. 
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‘Your notiens is directed to immediately send to. the local officers a copy... 
of this rule, with instructions. that the same will be in full force and . 
' effecton and. after the first day of June, 1897, and all publications inade 
thereafter must be in conformity with this. Au publications. made ~ : 
started prior to that date will be treated under the rule as it was inter- — 
preted prior-to. the original decision In this case. 28 

I am constrained to believe that in the case at bar there was. a 4 sub- 
stantial compliance by the applicants with the rules as then adminis- 
tered and construed, and that the decision should be modified to this — 
extent. The order: requiring republication. and suspending the entry | 


during that poe. is rey rey oked. 
‘It is so order ed. , 


RAILROAD GRANT—IN DEMNITY SELECTTON—CONFLICTIN G LIMTis. 


GRUNEWALD BT “AL. V. NoRTHERN Pacret¢ R. BR. Co. BY AL. “AND 
NORTHERN ‘PACIFIC R.. R. Uo. v BE. PAUL, MINNEAPOLIS AND 


MANITOBA. Ry. Co. 


An: ideality sleetian unaccompanied by a specification of loss is no bar to the 
_ attachment of other rights, 
An uncanceled pre- émption: filing of record, ab the date a railtoad Breast becomes 
effective, excepts the land covered thereby from the operation of the grant. 
The establishment of indemnity limits on the definite location of the Northern 
Pacific, and action taken thereon, did not amount to a finding on the part of 
the Department that all the lands in said limits would be required: to oe the 
grant to said company. 
At the time of the filing and Sneenianee of the map of definite location of ae St. 
' Vincent extension of the Manitoba road, there was no reservation of lands for 
the benefit of the Northern Pacific outside the withdrawal on general route, 
and the primary limits adjusted to'definite location, that would defeat the 
grant to the Manitoba company. 


Secretary Francis to the Commissioner of the General Land Office, Feb- | 
ivHady °  % ruary 27, 1897. i (F. W. C.) 


This case is somewhat complicated, due to the many claimants to the 
tracts involved, August Grunewald, Peder J. Skaar and the Northern 
Pacific Railroad Company having each appealed from your office 
_ decision of February 2, 1895, sea) dispositign of the lands involved 

as hereinafter stated. | 

The case seems to have arisen upon an cic: tendered by. 
Grunewald on December 6, 1887, to make homestead. entry covering 
the S, 4 of the NW. 4, the Nw. 4 of the SW. 4 and lot 4, See. 3, T. 134 
N., R. 43 W., St. Cloud land district, Minnesota. 

This land i < within the primary limits of the erant for the St. Vincent 
‘Extension of the St. Paul, Minneapolis and Manitoba Railway, made 


by act of March 3, 1871, the rights under which attached upon ‘the | | 


acceptance of the map showing the line of definite location of the com- 
pany’s route on December 19, 1871. It is also within the thirty mile 
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or first indemnity belt of the grant to the Northern Bacio Railroad e 
as adjusted to the map of. definite location of said. road filed November 


7, 1871. It was vot within the limits withdrawn upon the map showing _ 


| ie line of general route of the said Northern Pacific Railroad. 
The NW. 4 of the SW. 4 1 of said section 3 had, prior to the tender 


of Gmc is sipplication: ‘been applied. for by Knudt Johnson, and 


 Grunewald’s application was rejected on account of the pending apple : 

- cation by Johnson; from which he duly appealed to your office. - 

The case arising upon Johnson’s application was duly prosecuted to | 
- this Department, final eposion being rendered i in J olinson’s favor oe 
10, 1891. 7 
Followiay: this decision it apears that Gigtewala eentianed a sscoud: 
application, covering only the land in conflict with Johuson’s entry, 
namely, the said NW. 4 of the SW. 4; but on July 13, 1891, he waived. 
any claim as to the said forty, electing to stand upon his application: . 
presented in 1887 as to the said S. 4 of the NW. 4 and lot 4 of See. 3. 

_ On April 5, 1893, one Peder J. Skaar. tendered his homestead appli- 
cation for ne Sw. 1 of the NW. i of. said Sec. 3. He did not allege 
prior settlement, bat the local officers, having misconstrued Grunewald’s 
-- action and supposing that he had withdrawn all claim under his appli- 
cation, instead of only eliminating the tract before referred to, held the — 
application by Skaar for allowance and notified both railroad compa- 
- nies of such action; from which they duly appealed. 

As to the claims made by the companies to the tracts involved, the 
record: discloses that on December 2, 1873, the St. Paul, Minneapolis 
and. Manitoba Railway Company listed the SE, 4 of the NW. 4 4 and lot 
4 of said section 3, and on July 31, 1884, listed fie SW. tof the NW. tof 
said section. The last aenitioned tract was selected by the Nor diern 
Pacific Railroad Company on.October 29, 1883, without specification of 
bases, but the same was applied in the amendatory list filed April 26, 
1892. The local officers rejected the attempted selection by the North. 
ern Pacific Railroad Company for conflict with the prior selection by 
the St. Paul, Minneapolis and Manitoba Railway Company ; from which 
said company duly appealed. 

The record further shows that the said Sw. tof the NW. . involved _ 
in the claim made by:both railroad companies ‘and by both Skaar and - 
Grunewald, was embraced in the pre emption declaratory statement of 
¥, J. Grunewald filed June 19, 1871, alleging settlement on the 7th of 
that month. This filing was never completed but was still of record, © 
—uncanceled, both at the date of the attachment of rights under the | 

Manitoba erant and at the date of withdr awal and selection on account 
of the Northern Pacific grant. | | | 

The conflicting claims of all parties * were sousiisied in your office 
- decision of February 2, 1895, betore referred to, wherein the homestead 

applications of both Grunewald and Skaar ars rejected.as to the said 
SW. fof the NW. 4; the same being held to have been excepted from 
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the grant for the Manitoba company, and was awarded to the N orthern 
Pacific Railroad Company under its selection, before referred to, of 
October 29, 1883. As before stated, this selection was not accom- 
panied by a designation of losses as a basis therefor, and not being 
protected. by the order of May 28, 1883, the. same was no bar to the 
_ attachment of other rights. cou Pacific R. R. Co. v. Miller, 12 
L. D., 428.) : | 
| The action of your office in awarding said tr ach to the said Northern 

Pacific Railroad Company is therefore reversed. This tract was, how- 
ever, excepted from the grant to the St. Vincent Extension by the filing 


' before referred to, and to that extent the holding of your office decision 


as against the grant for the Manitoba Company is affirmed. 

_. Between Grunewald and Skaar, Grunewald was the prior claimant 
under his application presented December 6, 1887, which I find he has 
not waived, and said tract is awarded to him, “ie soniictng applica ; 
. tion of Skaar being rejected. 7 
~The tract remaining for consideration i is ; the SE. 4 of the Nw. 4 4. and | 
: lot 4 of said section 3. a 
. As before stated, this tract. is within the primary limits of the grant 
for the Manitoba Railway Company, the rights under which attached 
December 19, 1871, and is also within the indemnity limits of the grant 
for. the Northern Pacific Railroad Company, on account of which appli- | 


_¢ation was made to select this Jand April 27, 1892; the Same being 


rejected. because of conflict with the Manitoba erates 

Your office decision sustains the rejection of the attempted selection 
by the Northern Pacific Railroad Company upon the ground that the 
lands were withdrawn, on account of the Manitoba grant, at the time 


of the presentation of the list of selections by une Northern Pacific e. 


, Railroad Company. 
_Itis. urged by the company that the: rights of pick parties within: 
this conflict are determined by the decision of the United States Su- 
preme Court in the case between said companies reported in 139 U.8., 
pagel. It is admitted that the Department has ruled otherwise in its 
decision of December 4, 1895, between said companies, reported in 21 
L. D., 462, but it is urged that this holding is pea} in conflict with 
the aseon of the court. | 

Just what was intended to be held by the court in the case referr ed 
‘to is a matter of some doubt. | 
The lands involved in said case were all within the limits of the with- 
.drawal upon the map of general route of the Northern Pacific Railroad 
Company, which withdrawal became eftective before the attachment of 
rightsy.under the Manitoba grant. sa 

As stated by the court (page 17)— 

The withdrawal made by the Secretary of the Interior ‘of lands within the (te. 2 
mile limit, on the i3th of August, 1870, preserved the lands for the benefit of the - 


~ Northern Pacific Railroad’ from the operation of any subsequent grants to other | 
companies not specifically declar ed to cover the: premises. ; 
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This would seem to effectually dispose of the claim of the nob 
; Railway Company as to such lands. —_ 
_ Itis true that it was also stated in said opinion— 


The act of March 3, 1865, 28 already stated, is expressly restrained from in any 
way interfering with any lands previously reserved by Congress or any competent — 
authority to aid in any work of public improvement. Consequently, under that act - 
- no claim could be asserted. that would in any way interfere with the grants to the 
Northern Pacifie Railroad Company. | . | 


But Ido not believe it was the intention of the court to enlarge — 
-upou the case in hand, nor do I think that it should be construed to — 
| include, as involved i in this case, lands outside of the withdrawal on the © 
general routé of the Northern Pacific Railroad Company, and which 
were shown, upon the acceptance of the map of definite location of the — 
-Manitoba grant, to be within the primary limits of said’ grant, and so — 
~ far as the records showed, free from adverse claims. ; 

This was on December 19, 1871, and prior to this time, to wit, on 
November 20,1871, the map of definite location of the Northern Pacific 
Railroad Oona opposite this land bad been filed. 

Upon the lands reserved on December 19, 1871, the Manitoba eran 
could not operate,. but these were only such as had been withdrawn 
upon the line of general route of the Northern Pacifie Railroad Com- 

pany and such as fell within the primary limits adjusted -to its line of 
definite location. 

As to the lands within the indemnity limits of the grant for the 
Northern Pacific Railroad, outside of the withdrawal on general route, 
what were the rights of the Northern Pacific Railroad Company? 

‘Since the decision of this Department in the case of Northern Pacific | 
Railroad Company v. Miller (7 L. D., 100), it has been uniformly ruled 

that the sixth section of the act of July 2, 1864 (13 Stat., 365), prohib- 
ited the withdrawal of indemnity lands on account of the Northern 
Pacific grant, so that there was no reservation thereof on account of 
the grant.- 

- In the case in 139 U. S., 1, it is stated, on pages 8 and 9: 

hee a map of general route of the road of the plaintiff was filed, as above saented. 
_and the line of the road in Minnesota was definitely fixed, the commissioner of fhe 
general land office designated, upon maps and records in his office, the limits of 
the lands granted by Congress to the plaintiff, according to the provisions of the act 
-of 1864,.and the above joiut resolution, namely, the twenty, thirty and forty-mile 
limits on each side of the line of definite location, the first named being the limits of 
tire lands in place ; the second, the limits of the indemnity lands; and the third, or 


forty-mile limit, the limits of the further indemnity granted by the joint resolution | 
of May 31, 1870.. And upon such designation it was found that there was not in the 


[es State, within those limits, at the time of the final location of the road, an amount of —_. 


lands intended by the grant of Congress for the plaintiff, not previously granted, 
sold, occupied by homestead settlers, pre- -empted or.otherwise. disposed of, 
Again on page 19— | 


As to the objection that Do evidence was dpraaioed of ‘any delection by. the Sedre- 
tary of the Interior from the ancom ty: lan ds to make ae for the deficiencies found 
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in the lands within the place limite, it is sufficient to observe that all lands within 
the indemnity limits only made up in part for these deficiencies. There was, there- 
fore, no occasion for the exercise of the pudemeny of the Secretary i In eclocton from 
them, for they were all appropriated. . : 
This is urged as being, in effect, a reservation of all lands within | 
the indemnity limits of the Northern Pacific grant in Minnesota, as_ 
agwinst the grant under the act of 1871 for the Manitoba Company. | 


The language used by the court was perhaps influenced by the admis- _ 
sions of the companies, said case having been tried upon an agreed a 


statement of facts. 

- The records of this epartnieit show that upon the filing of the 
nap of definite location of the Northern Pacific Railroad Company on 
November 20, 1871, the limits of the grant were established, the map 


being forwarded to the local office by letter from your office dated | 


December 12, 1871, which letter was received December. 21, 1871. _ | 

While this diagram showed the forty mile or second indemnity belt, 
yet the letter forwarding it to the local office does NOB, show that, as 
stated by the court, | 


Upon such desi anion it was found that fiers was not in the State, within those | 
limits, at the time of the final location of the road, the-amount of lands intended 
by the grant of Congress for the plaintiff, not previously erauved, sold, occupied by 
- homestead. settlers, pre-empted or otherwise disposed of. | 


The letter states as follows: e 


You will observe by reference to the act of aL} vee 1870, that ‘lis Additional 
indemnity lands therein granted are only for making up deficiency caused within 
their granted or 20 mile limits, by the disposa] of lands in odd sections since the pas- 
sage of the act of 2nd July 1864, and upon the contingency: that such deficiency 
lands cannot be obtained within the 10 mile indemnity limits prescribed. by the act 
of 2nd July 1864. Nor can the company make selection of any lands heretofore 
reserved for the Lake Superior or Mississippi railr oad or reserved.or granted for any 
' other purpose and which were still reserved at the date of definite ‘location of the 

road-and map thereof filed in this office. 

Therefore in the examination of any lists of lands selected by the company you 
will require that those in the 20 mile or granted limits aud those in the 30 mile or 
first indemnity limits shall be presented in separate lists and: you will eliminate 

or reject therefrom any lands to which the United States had not full title or which 
were “reserved, sold, granted, or otherwise appropriated, and” not “free from pre- 
.emption or other claims or rights at-the time the line of said road” was “ definitely 

fixed, and a plat thereof filed in the office of the Commissioner 24 the General Land 

Office” which was 21st November 1871. ‘ 3 


It will be.seen that said letter eiewuly eoienipiated: the eehaustion: 
of the first indemnity belt before the second. was to be resorted to, but 


makes no.. finding on that contingency, the. action: amounting: only 1 to. - 


the establishment of. the limits within which selections might be made | 
— if necessary, which were ordered withdrawn, “as was. re peace’ oe 

prevailing. : : 
As to the lands involved in ihe ‘case before ‘the court, ‘the fesse 
therein made is of course binding, but in the administration of these - 
| grants the facts 5 gathered from the records and files of the Deparment | 
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- are our guide, and in “nao o ieposition of the roe grants we must 
' be governed aécordin gly. 

IT am therefore of opinion that 'no such reservation was created on. 
account of the Northern Pacific Railroad grant outside the limits of 
the withdrawal upon general route at the time of the filing and accept- _ 
ance of the map of definite location of the St. Vincent Extension of 
_ the Manitoba Railroad, as would prevent the grant to the last men- = 

_ tioned company from eae effect. . | 
Your office decision, in so far as it awards nt tracts under consid- 
eration to. the Manitoba Railway Company, is accordingly affirmed. 


PATENT—INADVERTENT ISSUE-VACATION. 
Cook v., ‘TAYLOR. 


Snit fur the recovery of title will be advised. seniais a patent, through inadver sie 
and mistake, is issued in contravention of: departmental directions. 


Secretary Er ancis to the Commissioner of the Gener al Land Office, Feb- 
Ne, 2 TUary 27, 1897, 0° (J. L. Mo€.) © 


Counsel for A ohn F. Cook. has filed. a.motion for review of. depart- 
mental decision of January 19, 1895, affirming the decision of your - 
office, dated April 6, 1893, dismissing his protest jeter the delivery 
to William A. Taylor of patent for the N W. 4 of the NE. 4 of Sec. 32,T. — 
68., B.8 W., Las. Cruces land district, New Mexico. (‘See 300 L. and — 
ht., 439, ) | | 

“The record facts of the case are in brief as follows: —_ 

~ Taylor made pre-emption filing for the tract on February 16, 1884, | 
. (On August 12, 1886, Cook filed an affidavit, alleging that the land: , 

was mineral in character, and that he me atfiant) was owner of a 
mining claim thereon. | 

Taylor made final proof Aneual 26, 1886; and on Sentonbet 21, , Same 
_ year, was allowed to make entry of the tr ace in controversy: 

_ A hearing ou the affidavit was.had October 30, 1886, 
The matter came in due course of appeal betore the Deparment 
which, on December 24, 1891, held that the land was agricultural in 
| char a but that the testimony failed to show that the entryman had 
| “complied with the law as to residence, improvements, aud cultivation. 
Your office, by letter of February 22, 1892, promulgated said decision, 


. and stated fur ther that Taylor) would be allowed sixty days from notice — 
°"ewithin which to submit supplemental proof showing full compliance 


with the pre-emption law as to residence, improvements, and cultivation, | 

if such is the fact; otherwise his entry will be held for cancellation.” 
~ No supplemental proof was ever submitted, and no motion for review. — 
was filed. The case was declar ed closed by your office. letter of Lae 


«6, 1802. 
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The entry papers were ‘filed in division “G” (the pre-emption divi- 
sion) of your office, with the endorsement, ‘Land adjudged agricultural 
and contest closed. Sent to R. & R. April 8, 1892.” The final proof 
(made August 26, 1 886, supra,) showed. compliance with the pre-emption 
law. The testimony adduced at the hearing (had on October 30, 1886, — 
supra) was not with the entry papers. ~ No note on the papers ‘referred 
to the call made by division ““N” (the mineral division) of your office, 
for supplemental proof. In other words, division “G” was wholly 
unaware of the action that had been taken by your office, the record of 
which was in division ““N.” Therefore, upon report by division “G” 
that decision had been rendered and the case closed, patent was issued 
to Taylor on May 4, 1892. 


Counsel for Cook, learning of the issuance of patent, filed a. protest . 
, against its delivery; but your office, by letter of April 6, 1893, held: 


It is not necessary to question whether the patent in this case was issued inadvert- 
ently or not. .It has been issued, signed, sealed, and recorded in this office; and this 


. office has no farther right to pass upon the validity of Taylor’s entry. 


From the above decision of your office Cook appealed to the Depart- 
ment, asking that said decision be reversed, or as an alternative, that 
sult be instituted, for his benefit, to set aside the patent. The Depart- 

ment, on January 19, 1895, held that said ereien was correct, and 
added: : 


| The Department has no legal authority to dstenatne the question of a duly executed 
-patent. It has, then, no right to consider whether the patentee ought to have or 
receive the patent. (United States v. Schurz, 102 U. 8., 378.) The government is 
under no-obligation to the petitioner respecting the relief invoked, and] am not 
satisfied that suit should be brought by the government to vacate the patent. 

In the motion for review. of the above named departmental decision, 
counsel for Cook earnestly contend that.gross fraud and wrong were 
committed by the entryman, or by parties whom he allowed to make 
‘use of his name. ‘ This, however, is a matter which need not be dis- 
cussed. It certainly has been shown that inadvertence and mistake 
were committed in issuing the patent. 

_ In the case of Williams 2, wanted States 138 U. 5 514, om, the 
supreme court said: | | - 

: The allezations of the bill are se fraud and Wrong; : but they also show fanart: 
ence and mistake in the certification to the State; “anti it can not be doubted that — 


inadvertence and mistake are, equally with fraud and wroug g, grounds for judicial - 
interference to divest title acquired thereby. This is equally true in transactions 


- between individuals and in those between the government and its patentee... . 


.The facts and proceeding rs attending the transfer of title are fully disclosed in the bill. 
‘Chey point to fraud and wrong, and equally to inadvertence and mistake; andif the © 
latter be shown the billis sustainable, although the for mer enue against tiie defend- 
ant may not have been fully established. 


The above decision. of the supreme ae appears to. me to be clearly 
applicable to the casé at bar. 
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| Cook’s petition asks, 1n substance, that the government institute suit. 
. for his benefit. But, in my opinion, he makes no showing that would 
justify the bringin g of suit for his benefit; as the Department held in 
its decision of January 19, 1895, ‘the Souerimiont is under no. obliga. 
tion to: the petitioner fepecnng the relief invoked.” Therefore the 
motion for review must be denied. 
"In view, however, of the inadvertence and mistake committed soe 
. your. office in issuing the patent in question in contr avention of the 
departmental decision directing that. Taylor’s claim should not be 
allowed until he had furnished proof of compliance with the pre-emp- 
tion-law, you are hereby directed to prepare the record in the case for 
submission to the Department ofa ustice with a view to institution of 
_ Suit to set aside said patent. 


PRACTICE—WAGON ROAD GRANT—SETTLEMENT CLAIM. 
WATSON eo. THE DALLES MILITARY WAGON Roap Co. 


The an neement of cases on the docket in the General Land Office, i is amatter rest. 
ing in the discretion of the Commissioner, and will not be interfered: with bY Ee 
the Department unless an abuse of discretion appears. 

_ Mere occupation or use of a body of unsurveyed public land of indefinite area, with- 

out intent to acquire title +o the particular portion thereof in controversy,.is 
not such an appropr iation of that portion as to except it, or the sub-division. of 
which it 3 is a part, from the eae of a wagon roa d grents: 


Secretary Francis to aC amone of the General Land Office, Feb- 
hae Ee age * 8 ruary 27,1897, ; (H, B. , JT.) 


[have spent the appeal of Samuel Je Watson from your office 
decision of August 31, 1896, in the case of said Watson against The — 
Dalles Military Wagon Road Company, involving the NE. + of section — 
25, T. 20 8., R. 46 E., Burns, Oregon, land district. | 

Watson claims the land under his homestead entry No. 511, élierafor, 
made January 15, 1894; said company claims it under the grant of 
February 25, 1867 (4 Stat, , 409), to the State of Oregon, to aid in the 
construction of the said wagon road. This case was previously before . 
the Department on appeal by Watson, and a hearing was then ordered | 
March 6, 1896, to determine whether there had been such appropriation 
of. the land under the settlement laws as to except. it from the opera- 
tion of the grant. The hearing was held in May, 1896, and the case 
now again reaches the Department in regular. course of propeedines | 

The land is within the primary limits of the said grant, and unless 
duly reserved or otherwise lawfully appropriated, the right of the com- 
pany attached thereto upon the definite location of the line of the road 
November 1, 1869 (McDowell v. The Dalles Military Wagon Road Co., 22. 
_L.D., 599). Your office held, in effect, that the land was not so r served! 
or aparonriated. that the ight of the company attached thereto on 
| the date last mentioned and that es entry should be canceled. 
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The contentions of Watson on appeal may be reduced to two, viz: first, — 
that your office erred in deciding the case “within twelve days after the 
arrival of the record, in violation of Rule 73 of the Rules of Practice;” 
and second, in not holding that the land was so appropriated by-settle- 
meut thereon of one Hli Keeny, as to except it from the Be se of 
‘the grant. | 
It appears that the record ached your office August 19, 1896, ae 
_ that the case was therefore decided by your office on the. twelfth day - 
after the arrival of the record. The Rule of Pr actice referred. to is as_ 
follows: | Beets 


a After the Gowmiesioner ‘ahali hav received a record of testimony in a: poutested 
case, thirty days will be allowed to expire before any action thereon is taken, unless, 


in the judgment of the Commissioner, public. policy or private necessity shall 


demand summary action, in which case ve will proceed. at his discretion, first noti- 
fying the attorneys of record of his proposed. action, | 


The advancement of cases in your office is discretionary with the 
Commissioner and will not be interfered with by the Secretary unless 
the discretion is shown to have been abused; and the proceeding for 
the correction of any alleged abuse of discretion is .by certiorari and 
not by appeal (#a parte Frank Quinn, 9 L. D., 530, and Taylor v. Roger 8, 
12 L. D., 694). Appellant’s first contention is noe. therefore well taken. 

The featiane shows that about the fall of 1865 or spring of 1866, 
two men, named respectively Brnee and McFarland, enclosed a tract > 
of land of fron’ eighty to two hundred and twenty-five acres, according 
to various estimates, on the west bank of the Owyhee river, some dis- 
tance below its junction with Snake river.in said State, and occupied 
and used the sane chiefly as a hay ranch, A brush fence on three 
sides and the river on the fourth formed the enclosure. said township | 
was then unsurveyed. It was not surveyed until August, 1875. The 
precise position of this enclosure with reference to the. erbdivisiona of the 
subsequent public survey does not clearly appear. According to a 
. diagram offered in evidence, based upon the testimony of one of appel- 
lant’s witnesses, the ranch embraced nearly all ofthe SW. 4 of said sec-._ 
| tion, part of the NW. 4, about thirty-five acres in the 8S. 4 of the NE. 4 

_and about forty acres in the NW. 4 of section 36. Said Keeny Si: 
ceeded Bruce and McFarland in thes occupancy of the ranch about J uly, _ 
_ 1867, and continued there until about 1872. According to appellants | 
witnesses, some hay was cut by Keeny on one or two occasions aloug 
the north side of. said: enclosure, upon ground now claimed to. have | 
been within the same and part of said NE. 4. No other use ther eof a 
~ Keeny or his predecessors is alleged. or noe: : 

From the official plat and field notes of the public survey it appears 
that the Owyhee River enters said section 25 a few rods east of the — 
_ southwest corner thereof and flows northeastward through it, passing 

out of the section about the same distance south of the northeast cor- 

ner, and that its position: in said section is considerably northwest of 
the position shown on said. diagram. This correction of the position 
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— of theriver in said section, taken in connection with the testimony gen- 
erally, would leave only very few acres in the SE. 4 of the said NE, 4, 
if any, within the boundaries of the ranch, even upon: the basis of the 
enlar ged acreage shown in the said mere which basis, however, as 
already indicated, is not correct. The buildings used as Aivellinee by 
these ranchmen were on the extreme western portion of the ranch and 
only a few yards within the brush fence. It. is not clear, therefore, 
- from all the evidence, that any portion of said NE. 4 was embraced in 

the said ranch as cocenpied by the parties famed. or any of them. 
Subsequeut to the occupation of Keeny it would appear that the ranch — 
was considerably enlarged, embracing from six hundred to eight hun- | 
dred acres, which fact is immaterial except to account to some extent 
for the uncertainty in the minds of the witnesses as to its boundaries 
- at and prior to November 1, 1869, when the company’ S Heat under its 
- grant attached. | 
_ Itis not shown that any of the parties ever anied. or tniendel to 
claim said ranch or apy part thereof under the pre-emption or home- 
stead laws or. to take it for the purpose of making thereon a home for 
themselves. Itis not shown that Bruce or McFarland had any of the 
qualifications of a pre-emptor or homesteader, nor that Keeny was com-- 
petent to exercise either a pre-emption or a homestead right at any time 
during his occupancy of said ranch. He was apparently a citizen of 
the United States and the head of a family, but none of the witnesses — 
_ knew whether he had or had not exercised homestead and pre- -emption — 


rights. He could exercise such rights but once. Itis familiar doctrine 


that in the absence of affirmative showing that an alleged settler on the _ 
_ public lands had the necessary qualifications of a settler, his occupancy — 
thereof would not except the same from the oper ation of. any such gr ant ; 
as is herein relied upon. | es 
Even if it should be conceded, Hoseven that Keeny had all the 
qualifications of a settler, the fact that appellant has not shown, as 
already indicated, that Keeny occupied any portion of the land in con- 
- troversy under any claim of homestead or pre-emption settlement, would 
be fatal to his second contention. Mere occupation or use of a body 
of unsurveyed public land of indefinite area, without intent to acquire 
title to the particular portion thereof in controversy, directly proven 
or to be reasonably presumed from acts done in the premises, 1s not 
such an appropriation of that portion as to except it, and much less 
the larger. legal subdivision of which it isa part and which Watson 
claims, from the operation of such a grant. The testimony most favora- 
ble to appellant, that of his witness Harris, does not tend to show that 
‘said ranch covered more than thirty-five or forty acres, at the utmost, | 
. of the land in controversy, and that: -testimony—from. which the ain 
- ‘gram above referred. to Was made—is shown to.be largely guesswork 
~ and unreliable as to the size and precise location of the ranch. 
- The decision of your office is affirmed in accordance with the fore- 
“going views. Watson’s entry will be canceled. | | 


~ 
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PRIVATE CLAIM—ACT OF MAY 26, 1830. 
FRANCISCO PRRRErRA. 


Private claims decided and seceinientied for confirmation by the commissioners, - 
and referred to Congress by the Secretary of the Treasury January 14, 1830, aré 
confirmed by section 1, act of May 26, 1830, 


Secretar y Francis to the Commissioner of the General Land es Feb- 
(HL) | ruary 27, 1897, _ (P. J.C.) 


The Department is in receipt of your office letter ( “@r) of J anuary D, 
1897, in reference to the private claim of Francisco Ferreira to certain | 
ielands-Ge keys—in the southern part of Florida. | 

~The attention of your office recently has been brought to this mater, 
‘as stated in your said office letter, by one Horatio Crain, who claims . 
‘present ownership of a portion of the land embraced in the claim, 
and desires a patent.” 

This matter has been the subject of asiieration by your office, from | 
time to time, for more than three-quarters of a century and is still 
unsettled. The purpose of your office letter is to have the matter 
finally settled so that those claimin g the lands may secure title thereto. _ 
The facts disclosed are as follows: | 
~The ‘petition of. Francisco Ferreira to the povernon of Florida is as | 
follows: : : 
és [‘Translation.] ; 
To his excellenc) y the Gover NOM: . .. 

‘Don Franeiseo Ferreyra, of this city; to your excellency respectfully sheweth: : 
That he is desirous of dedicating himself to the cultivation of the land, and, with. 
some slaves he owns, establish himself on some place that may be ‘advantageous, 
- whenever be can collect funds for the ees obtaining hands; and as the serv- 
ices he has rendered, and is still rendering, to the country with his person and © 
property, and the great losses he has esa during the revolution of this prov ince,. — 
are well known to your excellency, he therefore prays that you will be pleased to | 
_ grant him in absolute property a key situated among those called the llorida Keys, | 


and ig known by the name of Key Bacas, and four small” islands which are situated 


in the vicinity thereof, that hé may, when ho collects sufficient funds, proceed to 

form his, establishment thereon; which may, at the same time, be very useful for 
those who have the misfortune ‘of being shipwrecked near said place—a favor he 
hopes to obtain from the goodness of your excellency. 

Saint eee? January 4, 1814. , 
a Fraw’co FERREIRA, 
On the - following day, J annary:5, Kindelan ordered: “Let there be 
granted to him in absolute property the Key Bacas and the small 
island adjacent, without injury to a third person.” (Ex. Doc. No. 58,. 
44th Cong., 1st Session, House of Representatives.) 

Congress, on May 8, 1822, passed an act (3 Stat., 709), “for ascer- 
taining claims and titles to land within the T Sato of Florida,” which 
provided for the appointment of three commissioners by the President, 
before whom every person, or their heirs, ete., “claimin g title to ands 
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under any ‘patent, grant, ooncéssion,” ate., “dated previous to Ja anuary 
14, 1818,” shall file his claim, “setting forth, particularly, its situation 
and boundaries, if to be ascertained ;” that the commissioners shall — 
examine and determine on the validity of said patents, etc, but all 
claims must be presented prior to May 31, 1823. Section 5 defines the 
powers of the commissioners, and, alnong others, , 1s this: 
| They shall not have power to confirm any claim. or ‘part thereof where | the 
~ amount claimed is undefined i in ‘quantity, or shall exceed a thousand acres; but in 


- all such cases shall report the testimony, with their opinions, to the Secretary of the 
‘Treasury to be laid before Congress for their determination. | 


By act of March 3, 1823 (3 Stat., 754), Congress dened the ach 


above quoted, by providing that the commissioners therein provided — 
. for should confine their labors exclusively to West Florida, and a new 
cominission of three was provided for East Florida, and within that. . 
district, shall“ possess all the powers given by, perform all duties 
required, aud shall, in all respects, be subject to, the provisions and 
restrictions of the act of the eighth of May,” supra, except so far as 
the same is altered or changed by the provisions of this act.” Section 
2 of this act provides, that claims in favor of actual settlers at the 
_ time of cession are to be confirmed, where the claim does not exceed 
three thousand five hundred acres; 

and said commissioners shall have power, any law to the contrary notwithstanding, 
of deciding on the validity of all claims derived from the Spanish government in 
favor of actual settlers, where the quantity does not exceed three thousand five 
hundred acres. 

Section 5 provided that claims not filed on or before pecan yer 1, 1823, 

shall be held to be void and of no effect. 

By act of F ebruary 28, 1824 (4 Stat., 6), the time was again extended 
till January 1, 1825, and so much of the former act as made void those 
claims not filed before December 1, 1823, was repealed. Section 3 of 
this act declares that no person shall Be deemed an actual settler 
within the provisions of the prior act, | | 
unless such persons, or those under whom he. élatna title, shall have been in the 
cultivation, or occupation, of the land, at and before the period of the cession. 

It may be remarked, at this stage of the recital of facts, that it is 
fairly deducible from the petition of Ferreira that he was not at the 
date of the grant or cession an actual settler on the land as defined 
by the statute just quoted. Hence, his claim would not come within 
the provision of the statute authorizing the commissioners to confirm 
the claims of actual settlers where they did not exceed three thousand 
five hundred acres, but would be controlled by the provisions of the 
first act, which limited their confirmations to one thousand acres, pro- 
_ vided, of course, his claim exceeded the latter amount. 

In Volume 3, American State Papers—Duff Groen somueene On” 
page 658, is found ‘the “ Minutes of the Board of Florida Land Com-. 
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missioners.” It is recited that they assemble for. action, under ine acts — 
of May 8, 1822, and March 3, 1823, for “ascertaining claims and titles — 
to lands within the district of Rast Florida.” In these can under — 
‘date of November 17, 1823, is found this: | 


Francis Ferreira presented his memorial to this board, praying confirmation of 
title to an island known by the name of Bacas, and four small islands adjoining, 
situated to the south of Cape Florida, and known as one of the Florida Keys, witha 
concession to memoralist made by Governor Kindelan, and dated the dthof J eae 
1814; which are ordered to be filed, 


This, 80 far as my research can be extended, is the first presentation of 
this Gini: ; 3 
Pursuing this aie in its etesudiogeal order, it is found that Con- 
_ gress from time to time extended the period within which claims should 
be presented to the boards. By the act of February 8, 1827 (4 Stat., 
| 202), it was provided that. all records, etc., in the possession of the 
“secretary of the late-board” be delivered to the register and receiv er 
of the district of East Florida, and it was made their duty - 7 
to examine and decide all claims and titles to land in East Flor ida, not heretofore’ 
decided by the late board: of commissioners, subject to the limitations, and in 
conformity with the provisions of the several acts. on Congress providing for the 
‘adjustment of private land claims in Florida. 

In pursuance of this law the local officers, 1 in J anuary, 1829, submitted 
their final report to the Secretary of the Treasury, which was trans- . 
mitted by him to the President of the Seuate, January 14, 1830 (Vol. ‘5 


Ai’n St. P’rs, etc. 327). On page 420 of the same olan: and being a ° | 


part of the said réport, will be found “abstract No. 15 of sixteen cases ~ 
sent back from.Washington to the register and. receiver for their 
report.” No. 13 is that of Francis Ferreira; “date of concession Janu- 
ary 5, 1814; :” acres blank; conceded by Kindelan, ‘“‘hoyal order, etc., 

1790, ” and described as: Key Bacas. In referring to this claim, they 
say, in a note: _ 7 | 7 
_ No. 18—Francis Ferreira, elin’t. —Key Bacas. The waaay to this land was canes . 
by. Governor Kindelan, in J anuary , 1814, for services. The testimony is filed in the 
Land Office at Wigebingtou: ‘It was recommended for confirmation on the 19th J une; 
1824, | 7 2 

I do not find any record in the American State Papers warranting — 
the statement here made that this grant “was recommended for con- 
firmation on the 19th June, 1824.” This is the date of the confirmation 
of the Key Vacas, an entirely different grant, although to a person by 
the same name. Key Vacas is described as containing ‘14 acres with- 
out the old lines, and about one and three-fourths miles north of the ~ 
City of St. Augustine,” while Key Bacas is located in the Florida Keys 
at the extreme south of the State. It may be possible that the local 
officers in this report have confused the two grants. 

It appears that in 1874 one EH. C. Howe, claiming to be one ar ths 
heirs of Charles Howe, who. held the property by mesne commeyanee: 
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_ from the original claimant, made inquiry of your office as. to the e statns 
of the claim, and he was informed, by Mr. Commissioner Burdett, . 
that it had always been held by this (your) office that the sixteen claims that had 


. been omitted from the Commissioner's report, which was submitted to Congress . 
February 21, 1825, had never been confirmed. 


‘Howe then applied to have the claim confirmed under act of Gane : 
22,1860 (12 Stat., 85), as extended and amended by acts of March 2, 
1867 (14 Stat., 544), and Jue 10, 1872 (17 Stat., 378). ss 
Action was evidently taken ander these acts, for it appears by Es. 
Doe. No, 58, supra, that Mr. Secretary Chandler, on January 6, 1876, 
: Franemibied ‘‘a report on the private claim of Ghavles Howe's. legal 
representatives” to the Speaker of the House of Bepresentanyesss in 
the following language: — =! 
Pursuant to the requirement of the fourth section of the act approved June 92, 
1860, (12 Stat., 85,) I have the honor to transmit herewith the report of the register — 
ancl receiver of the land-office at Gainesville, Fla., acting 4s commissioners’ under’ 
said act, on the private land-claim of the legal representatives of Charles Howe, 
deceased, together with letter of the Commissioner of the General Land-Office, of 
the 28th ultimo, approving said report. 
So far as disclosed, nothing was ever done by Congress on 1 this, 
except to print the Topo 
Thus the matter seems to have rested, until December 8, 1896, hen 
Horatio Crain addressed your office celative to the same. In your said 
office letter.to the Department as a result of this letter from Crain, iti is 
sald: | | 
[ do not agree with the views held by Commissioner Burdett, that it was doubtful 
as to whether Ferreira’s claim has been confirmed by the act of May 28, (26,) 1830. * + : 
I am of the opinion that the claim of Francisco Ferreira, having been recommended 


for confirmation, was duly confirmed by the first section of the act of May 26, 1830 
(4 Stat. , 405), and that no further action is necessary on the part of Congress. 


The first section of the act, of May 26, 1$30, reads as follows: 


‘That all the claims and titles to land filed before the register and receiver of the 
land office, acting as commissioners, in the district of East Florida, under the quan- . 
tity contained in one league sqnare, which have been decided and recommended for - 
confirmation, contained in the reports, abstracts and opinions, of said register and 
‘receiver, transmitted to the Secretary of the Treasury, according. to law, and — 
referred by him to Congress, on the fourteenth day of J anuary, one thousand eight 
hundred and thirty, be, and the same are hereby confirmed, etc. 


It is clear that this act refers to such claims as were filed ae tie 
‘register and receiver, 
which have been decided and recorhmended for soniieniation:/ contained in the 
reports, abstracts and opinions of said register and receiver, 
and referred to” Congress by the Secretary. of the Treasury January 
14, 1830. This claim was referred to Congress by the Secretary of the 
Treasury on said date, as appears by abstract No. 15, and it was stated. 
by the local olicers that “it Was recommended for. confirmation on the 
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19th June, 1824.” The local officers evidently reported the fact only of 
the recommendation by the former board, and do not make any recom- 
mendation themselves. While I am unable to find in the minutes of the | 
board, contained in American State Papers, etc., any official record of 
its yecommendation for confirmation, ee aoe is in the Ex. Doom neny | 
No. 58, this: aa 
B. —Deer ee. 


IRA ve Claim to an island called Key Bacas and four small Televi 
4 adjacent, 


PRANGL FARREI 
THE Unitep STATUS, 
In this case the claimant isnneee a concession made to him: by Governor Kindelan 
for the island set out in this memorial, dated January 5, 1814, the quantity undefined: 
_ The board not being authorized to decide finally on claims of this nature, but 
conceiving that the claimant has made out an equitable title for the lands which‘he ~ 
claims, it is therefore recommended to Congress for confirmation. 7 
a | JUNE 19. 

I, Antonio Alvarez, keeper of the public archives of East Florida, do hereby cer- 
tify the following to he a true and correct extract from the registry of claims kept 
by the board of land- commissioners, (book A, page 250,) now on file in my office; 
according to law. 

Witness. my band and seal of office, at the city of Saint Augustine, Territory of 
Florida, the pyeueyerourys day of March, A, D. one thousand eight hundred and: 
thirty-six, 

: ANTONIO ALVAREZ, A. P. A. 

‘If the copy of this judgment is to be accepted as authentic, and I 
see no reason why it may not, then the statement of the local officers 
would seem to be verified. 

The area contained in the erant. is ‘under tive caantigy contained in 
one league square,” as determined in Teresa Rodriguez (15 L. D., 64), 
being, as reported by the local officers. and Commissioner Burdett, - 
4,144.15 acres. 

I therefore concur in the conclusion of your office, as: announced in 

said letter of January 5, 1897, and suggest that appropriate action be 
taken by your office to issue patents to the proper party or parties. 


- SUDEMENT OF CANCELLATION—APPLICATION TO ENTER. 
| GUILLORY 7% BULLER. 


Under a decision holding an entry for cancellation, if within a specified period the 
-entryman fails to comply with certain requirements, or appeal, the judgment 
becomes final at the: expiration of said period, if. the requirements.of said deci- 
gion are not complied with, and no appeal is taken, and the land involved is 
thereafter open to entry by the first legal applicant; but during the time so 
accorded tothe entryman an application to enter said land shonld not be received. 


Secretary Francis to. the Commissioner of the General Land Office, Feb- 
(I. i) — 3 ruary 27,1897, (GC. J. G.) 


This eeneeret is in relation to the S. 4 of the SE. 3 4, See. 6, T, 4 
S., BR. 2 E., New Orleans land district, Louisiana. 
= 0GtT = ve 24-14 | 
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“Phe record shows that Arcius Vidrine made adjounug farm hlome- 
Stead. entry for this aue on December 14, 1881, claiming as his original | 
farm the 8.4 of SW. 4, same section, township and range. It seems: 
that Vidrine had lived on his original farm since 1876. He continued 
to reside thereon until Noveiuber 1, 18384, when, as he clains, finding 
opportunity to sell at a good price, ie sold his ane farm and moved 
away. He remained away until March 10, 1890, when he retur ned and 
established residence on the adjoining farm. | 

On April 25, 1892, he submitted final moe in support of his adjoin- 
ing farm entry. He claims to have believed that he would receive | 
credit for the time he lived on his original farm.after making his 
adjoining. farm entry. Vidrine’s said final proof was rejected by the 
local’ office, and he appealed. to your office. In your offive letter of 
- July 27, 1893, you decided as follows: | ae | 


In adjoining farm homestead entrics the party rat: fulfil the requir ements of the 
| homestead law as to residence and cultivation, but will not be required to remove 
_ from the land which he originally owned in order to reside upon and cultivate that 
which he thus acquires under the homestead law, Since the whole 160 acres are con-, 
sidered as containing one farm or body. of land, residence upon and eultivation ofa 


portion of which is equivalent to residence upon and cultivation of the whole. Mr. 


Vidrine having disposed of his original farm, his adjoining farm homestead entry. 
must fall as it has no basis on which to stand. Mr. Vidrine could not. be allowed 
credit for residence on his original farm for the three years (nearly) trom December 
14, 1881, to November 1, 1884, and add.the same to the two years residence pon aud 
cultivation of the Jand from March. 10, 1890, to April 25, 1892. 


By your said office decision of J uly 27, 1893, Vidrine 1 was allowed to 
make application to have the character of his entry changed to that of. 
one for settlement and: cultivation, and when he could show five years 
residence upon and cultivation of this land as required by law, he 

would be allowed to submit final proof. He was informed through said 
decision that in the event of his failure to appeal therefrom or make 
application for change of entry, the proper steps would be taken look- 
ing to the cancellation of the same. 

‘Vidrine never appealed from your said decision, and he claims that 
it was impossible for him to comply with the requirements therein as to 
change of entry. He thereupon began looking about for some one to 
whom he could sell the improvements he had placed on the land. He — 
found.a purchaser in the person of Arcade Buller to whom he disposed 
of his improvements for the sum of about $450. 

_ In the mean time, on September 1, 1893, John L, Guillor y filed an | 
application dated August 30, 1890, for entry of said land. He inade 
the proper deposit of fees, thie receipt of which was only acknowl- 
edged on same date. 

-- On November 6, 1893, Arcade D. Buller. filed his apouention dated | 
September 2a, 1893, for the same tract, accompanied by the proper 
deposit. It is stated by Buller’s counsel that his application was pre- 
sented at the local office prior to that date, but that the same together 
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_ with the. fees was returned. This action was attributed to the change : 
ot officers at the New Orleans Office which occurred about that time: | 
The indorsement, however shows: that Buller’s epprenuer was ee | 
on November 6, 1893. | 

Neither of the above applications was rejected upon mea iiie 

On March 3,-1894,:a relinquishment by Vidrine was filed in the local — 
office bearing the note in type-writing, “To, be used in the matter of 
homestead application of Arcade D. ‘Buller for the land relinquished 
by Vidrine, aid applied for at the same moment by Buller.” It seems 
that this relinquishment was nade September 5, 1893, but was not 
filed until above date... In view of said relinquishment, the local office 
on April 7, 1894, rejected the application of Guillory, for the reason 


that the tract applied for was embraced in the homestead’ entry ee _ 


Arcade D. Buller. 

Guillory appealed to your office e, and by letter of May 22, 1894, you 
affirmed the action of the local office, and in said decision you stated 
as follows: . 
| Since an application to enter Jand which is not subject to entry at the time the 
application. is made, confers no rights upon applicant (Hall ef al ». Stone, 16 L. D., 
_ 199), and. as the applications of Guillory and Buller should have been rejected upon. 
presentation, they conld not be recognized as pending applications at the date of 
Vidrine’s relinqnishment. Therefore, Buller, by reuewing his application (as appears 
from the note on Vidrine’s relinquishment), on March 3, 1894, appeared as the first 
legal applicant, and it was proper that his entry was allowed. . 

This decision was on the principle that Vidrine’s adjoiming farm 
homestead entry was still alive, and so remained until March 3, 1894, 
when cancelled for relinguishment: hence, 10 rights. were gained by : 
filing applications prior to that date, | 

Under date of June 21, 1894, resident ene for Guillory filed in 
your office a motion for review of your said office decision of May 22, 
1894. The principal errors assigued were substantially as follows: In 
holding:that Buller had the prior legal application on file. when the 
Jand became vacant; in not holding that the land was public and sub- 
ject to.entry when Vidrine’s final proof on his adjoining ‘farm home- 
stead entry was rejected by your. letter of July 27, 1893;. in allowing 
Buller’s entry upon his application of September 26, 1893, when the 
record shows that he did not make a new application on March Be 1894. 
Resident counsel for Guillory. contends, among other things, that 1f 
the land was not public until the relinquishment was filed, then Buller’s 
entry was illegal, the application being made prior thereto, citing Mills 
%. Daly (17 Li. D.,, 347); that, upon the theory that a new. application 
on the part of Buller Was lecessary; iti is insisted in the absence of AD. 


appeal by Vidrine or aL application on his part for change of entry. as ye - 


allowed by the ‘action of July 27, 1893, said decision of. J uly 27, 1893, 
was a tinal judgment and took effect from that ae citing Perrott i 
| Connick (13 LL, D. ed : tes 
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‘By your office ‘decision of September 6, 1894, you seteratea and — 
reasserted your conclusions of May 22, 1894, but meaitied said decision 
to the extent of saying that in the presence of the adverse claim of 
_ Guillory, your office could not allow Buller to pertect his entry by now 

filing an affidavit, as it were nune pro tunc showiug that he was quali- 

tied on March 3, 1894, to make entry. You therefore directed the local 
office to call upon the respective parties and allow them thirty days in | 
which to file new applications and new affidavits, for entry of said | 


tract. On receipt of such applications within the time pr escribed , they — 


were to be treated as. simultaneously made, and the local office Was, 
then to allow said parties to bid for the privilege of perfecting entry. 
_ The right of entry was to be awarded to the highest ee and the 
local office was to allow his entry: of record. 

As heretofore shown, your office held ‘that the land in question ¥ was” 
reserved from entry until the filing of Vidrine’s relinquishment on 
March 3, 1894. This was error. Any rights that Vidrine may have 
had ceased upon his failure to appeal from yonr office decision of July . 
27, 1893, or to change his entry in accordance with the instructions 
contained therein. He had sixty days within which to comply with the 
terms of said decision. Upon his failure to do so the said decision 
became a final judgment, and the land thereby became subject to entry 
by the first legal applicant. Within that time and to that extent your 

office was correct in holding that the land was not subject to entry, and 
that applications made within that time should have been rejected. 

It will be observed that Guillory’s application was filed September 1; 
1893, which was prior to the expiration of the time allowed Vidrine by 
your office decision to exercise his alternative right of appeal or to 
change his entry, which said decision did not of necessity become’a final 
judgment until the expiration of sixty days from the date it was ren- 
dered. Guillory never renewed his said application. Buller’s applica- 
tion was filed November 6, 1893, after the expiration of the sixty days, 
when the judgment of your Ailes had become final and the land thereby 
released from any rights Vidrine may have had, and subject to entry. 
Hence, the application of Buller to. enter the land having been made 
after it became subject to entry, his rights are superior to those of 
Guillory. 

As previously set out herein, counsel for Guillory sonlends that, uncer 
the ruling in the case of Perrott v. Connick. (13 L. D., 598), inthe — 
absence of an appeal by Vidrine on an application aa his part for — 
change of entry, your office decision-of July 27, 18938, was a final judg- . 
, ment and took effect from that date. This vontention i is not well made, 
‘for the reason that, as heretofore shown, your. said office decision could — 
not become a final judgment until the expiration of the time allowed 
_ Vidrine to. appeal or change his entry. ‘Hence, the doctrine announced 
in Perrott v. Connick, supra, can not be made to apply to this case. 

Atthe same time, no rights could be secured by filing applications to. 
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~ enter during the period allowed Vidrine to Sone or change his entry, 
as the land was thereby reserved subject to his rights, and no such 
, ‘applications should have been received. The proper procedure in such — 
cases is stated in the recent case of Cowles v. Huff e¢ al. es L. D., 81), 
as follows: | | 

That no application ie make entry will be received by the local officers anon the | 
time allowed for appeal from a judgment of cancellation of an entry; but in all — 
such cases the land involved will not be subject to entry or application to enter until © 
the rights of the entrynian have been finally deter mined, until wae time no other 
rights, inchoate or otherwise, can attach. 

It has been determined that your decision of J an 27, 1893, WAS 2 
judgment of. cancellation, which became final upon Vidrine’s failure to 
appeal within the-time allowed. No application to enter could attach _ 
within that time. Buller was the first to file after the land becaine 
' subject to entry; hence, he was the first legal applicant. » 

_ In‘support of the holding that your office decision of J raly 27, 1893, 

was a judgment of cancellation, it will be observed that by said decision 
‘Vidrine was served with notice of what he might expect from your | 
office, He was presented with the alternative of changing his adjoin- 
ing farm entry to a settlement entry, to be followed by residence and 
cultivation sufficient to make a five years’ showing, or in the event of his 
failure to do this, or to appeal from your said decision, he was informed 
that proper steps would be taken looking to the cancellation of his 
entry. . Vidrine took no action. The language of your said office deci- 
- sion is construed to be equivalent to a judgment. holding Vidrine’s entry 
for cancellation, unless within sixty days from notice he should come 
with the requirements contained in said decision. 

It will thus be seen that there is no middle ground. for these parties 
as suggested in your office decision of September 6, 1894. Buller’s 
application must either.be accepted or rejected. He sithior has rights 
sufficient to entitle him to eutry of this land or he lias none. Any 

Tights he may have were secured by his application filed November 6, 
1893. If he secured any rights whatever by his said application, they 
were such as to eutitle him to the land tn éoto, and not merely such as 
would entitle him to an equal bid for it with some other party. - 

- Your decision of September 6, 1884, is accordingly so modified as to_ 
allow. Buller’s application to make entry, and the same will be made of 
record. | : 7 
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| INDIAN LANDS: -ALLOTMENT— TRUST PATENT—CANCELLATION. 
» HULL ET AL. v. INGLE. ai 


. The issuance of a trust patent on an Indian allotment terminates the jurisdiction of | 

the Secretary of the Interior over the lands covered thereby as public lands, and 
~ he consequently has no authority, in the absence of special statutory provision, 
to cancel such patents for the purpose of correcting erroneous allotments. — 

The authority conferred upon the Secretary of the luiterior. by the act of January 26, 
1895, to cancel a trust patent, in order fo correct a mistake in the allotment, is 
limited to cases in which the aTCneS error is oue of those specifically named in 

said act, . . 
Assistant Atte mney Cea Disibe. ger ‘to the Seer etary of the i nterior, 


February 1d, 189%: 2 > * (W.C, P.) 


On Ovtober 12, 1896, Acting Secretary ‘Sims referred to me- certain 
- papers de the matter-of Syly ester Hull é¢ al. v. Jane Ingle, involving 
the NE. 4 of Sec. 24, T. 37 N., BR. 5 W., M.D. M., California, with a 
eequesth for an opinion thereon, Afterwards on November 20, 1896, the 
papers in regard to hearings ordered on certain. approved Indian. 
allotments involving a similar question were also referred to me for an 
opinion. Still later on December 3, 1896, the papers in the matter of 
an allotment.to Lizzie Bergen involving a similar question were also 
referred to me for an opinion... The Commissioner of the General Land 
Office has since requested that all these matters be considered together. 

The question inv..lved is as.to the effect of a trust patent issued upon 
an Indian allotment under the provisions of the act of February 8, 1887 
(24 Stat.,353), aud the act amendatory thereof approved February 28, 
1891. (26 Stat., 794) and the jurisdiction of this Department to cancel 
the same. 

In the case of Hull v. Ingle the Gonmissioues of the General Land 
| Office recommended that a hearing be ordered to determine the charac- 
ter of the land with a view to the cancellation of Ingle’s trust patent, 
if it should be determined it was mineral in character as aileged by 
Hull, reference being made to the act of January 26, 1895 (28 Stat., 
641), as authorizing such action. The papers being pelenedaie this 
office for an Opiniou my predecessor on. June 8, 1896, submitted his 
opinion holding that the case did not come within the purview of said 
act of 1895. | | 3 i re 

The Commissioner cone the matter and states lus reasons tor 
so doing as follows 


After a parotid consideration of the aiditen I teel constr eae ko: direct attention to 
the fact that the Hon. Assistant Attorney General, in rendering the opinion referred 


to omitted to consider what is regarded by this office, with all deference, as the 


determining point in the matter, viz: the particular nature of the so-called patent 
in question, and it is in view of this that I venture wa again direct attention to the © 
case. | 
‘This is, as the Commissioner of the General Tana Office Says, a very 
important question, but it niust be borne in mind that the interest of 
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the Indians, who are so often described as the wards of the govern: 
ment, is as much entitled to consideration as is that of. white Sere 
or of the government itself. 

~The allotment act: contains the. following provision in regard 3 
_patents: 
- That upon approval of the allotments proy id ed for in this act by the Secretary of - 
the Interior he shall cause patents to issue therefor in the name of the allottees, 
which.patents shall be of the legal effect, and declare that the United States does 
and will hold the land thus allotted for the period of twenty-five years, in trust for 
the sole use and benefit of the Indian to whom such allotment shall have been made, 
or in case of his decease, of his heirs according to the laws of the State or Territory | 
' where such land is located, and that at the expiration of said period the United 
States will convey the same by patent to said Indian, or his heirs as aforesaid, in 
fee discharged of said trust and free of all charge or incumbrance whatsoever. 
~The Commissioner of the General Land Office takes the position 
that the title held by an Indian allottee under the first or trust patent 
is an equitable title only, that an entryman under the public land laws 
after the issuance of final receipt holds algo au equitable title, that 
this. Department has authority to cancel an entry illegally allowed and ~ 
theretore it must have authority to cancel an allotment trust patent: 
illegally allowed. In other words, his position is that the Indian 
allottec stands in the same position during the trust period of twenty- 
five years as does an entryman during the period between the date of 
final entry and the issuance of patent thereon. If this theory is to 
prevail the Indian allottee is placed at a great disadvantage as com: 
pared with the citizen entryman. In the one case the period within 
which the title remains subject to attack is the full trust period of 
twenty-five years while in the other it is theoretically nothing and 
practically but a comparatively short time. This is not the position 
that one whose interests the government is bound to npNevene in all 
points should be forced to occupy. : 

Another fact that should be taken into consideration in this matter 
is, that allotments are made by the agents of the government. ‘The 
allotment act con tains the following provision: an 
~ That the allotments provided for in this act shall be made by special agents: . 
appointed by the President for such purpose, and the agents in charge of the. 
respective reservatious on which the allotments are directed to be made under 


such rules and regulations as the Secretary of the Interior may from time to time | 
prescribe. 


While this provision refers specifically to siptenty to reservation 
Indians, yet in the following section it is provided that allotinents to 
-non-reservation Indians shall be made “in quantities and manner. as. 
provided in this act for Indians residing upon reservations.” -The 
respousibility is at least as strong upon the government as upon the 
allottee to see that the allotment is proper in. all respects. While. 
these facts may not go directly. to the question of the authority-of this. 
Department, yet they should. ve borne in’ mind in. the discussion of 
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that question because they show the peculiar position of the govern- 
- ment in its relationship to the allottee. In these matters the gov- 
- ernment is the grantor, also the trustee, and at the same time it is the 
guardian of all the interests of the allottee as an Indian. 

The policy of inducing Indians to break up their tribal relations ind 
to take lands in severalty was adopted as a means of advancing them — 
towards civilization. lt was recognized, however, that they would not 
have an adequate conception of the value of property and would not in 
all probability be able to preserve their holdings if left unrestrained, 
_and hence the salutary provision that the United States would hold 


the land.in trust for the period of twenty-five years. The provision was _ 


made solely in the interest. of the Indian, and to. secure him inthe pos- 


session of the Jand. until he should. ecome ‘able to roa himself 


therein. 

-The-act of July 4, 1884 (23 Stat., 96), provided that iwdidue who. had 
| located or should locate upon the rte lands might avail themselves 
of the provisions of the homestead law “as fully and to the same extent 
as may now be done by citizens of the United States,” and provided 
for patents in the same words as were afterwards used in the allotment 
act of 1887 hereinbefore quoted. It would certainly be most unjust. 


~ and-inequitable to the Indians to hold that their title under the home- 


stead law was subject to attack before this Department for twenty- 
_ five years longer than the title of a citizen might thus be attacked, yet 
the language in the act of 1884 conferring upon Indians rights under 
. the homestead law is the same as that of the allotment act, and if it be 
held that this-Department has authority to cancel patents.issued under 
the latter act it must necessarily be held that it has authority to cancel 
those issued under the homestead law. The manifest injustice in this 
holding is of itself .a stvong argament against its adoption. 

These allotment or trust patents have been considered by this 
Department as having the same effect as:other patents in ousting the 
~ Department of jurisdiction. in the premises. The fact that they have 
been thus tr ‘eated is an argument in-favor of the continuance of the 
rule. That is, no change should be made unless it be clear that this 
practice is enuioally wrong. 

We have also a legislative declaration as to the extent of authority 
in the Secretary of the Interior in the premises in the act of J anuary 
26, 1895, supra, conferring upon him power to cancel “guch patents in — 
shOs6 cases where a double-allotment ‘has been made or a mistake has 
been made in the description of the land, If it lad been understood 
that the power to cancel a patent, wrongly - issued, existed, it would - 
have been unnecessary to enact the law of 1895. ‘While the fact that 
Congress. took this view of the matter should not be considered ‘as 
decisive of the question, it is entitled to consideration, and should be — 
given weight as-an argument in support of the position that the Secre- » 
tary had not, before that, authority to cancel such patents even though — 
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{legally issued, na has not now authority in that Ec beyond 
that conferred upon him by: said act. 

The provision tliat-these lands should be held in. tare for the ante 3 
“was made for his benefit and protection. In:his opinion of July 27, 
1888 (19: Op. Atty. Gen. , 161), Acting Attorney General Jenks, referring ; 
to said provision, uses: ie following language: . 

‘But Congress has not deemed it: safe, in making the Indian a fresholder, to give 
him at-once the same control over the land as other freeholders enjoy, The legisla- 
tion above mentioned deprives fhe Indian settler of the right of conveying or 
encumbering the land, in any way, for a period stated, or provides that it shall be 


held by the United States for a given time in trust for the sole use and benefit of the be 
Indian, and, at the expiration of such time, he conveyed to. him by’ patent. 


Further on in said opinion he Says: 


It is true that the Indian who gives -up his wild life has taken a sat step in the i 


direction of becoming a citizen, but his situation as a member of a civilized commu- — 
nity exposes him to dangers which call for the fostering care and protection of the 
government, without which the attempt to make him a useful citizen must fail 
necessarily.. It is only after a-considerable period of probation that he can be 
educated to understand the dignity and responsibilities that belong to citizenship 
and the ownership of property, aud it is to protect him, while receiving this 
education, that congress has placed the above mentioned restraints apoe his 
proper ty rights. 

If it be true, and it will not be seriously disputed, that this provision 
was made in the interest and for the benefit of the Indian, it should 
not be so administered as to operate to his disadvantage. It is the 
duty of those charged with the administration of such a law to so Gon- 
-strue it as to most certainly attain the end contemplated, while, at the 
same tine doing rio violence to the language used. If the duty dévolv- 
ing upon the trustee in this case were simply that of executing the 
patent at the end of the specified period, the trust would be a simple 
or dry one, and it might perbaps be properly held that the full legal 
title vested at once in the cestuz que trust. The trustee here has, how- 
ever, other and further duties in connection with the trust. This fact 
is clearly set forth by Attorney General Garland in his opinion of Jan- 

uary. 26, 1889 (19 Op. Atty. Gen., 232) as to the right of the allottee to _ 
sell and cut timber stauding upon the lands allotted to him. After 
mentioning the ‘provisions of the act of February 8, 1887, supra, as to 
the issuance of two patents he uses the following lan guage: | 
‘ Prior to the issuing of the second patent the United States is to act as triustee of | 
the lands. This relation as to the lands is substituted for the ouardianship hereto- 
fore exercised over.the tribe. For tweuty-live years, or longer, the obligation exists 
to -see that the intent of the law shall be faithfully carricd out, and no. unlawful 
waste committed SeuHer by the cestui que trust or any one else. 


-For-the proper execution of the trust as thus: considered it is neces. 
sary that the legal title should rest in the trastee, and it follows there- 
fore ‘that the allottee takes under the first patent an equitable title 
only. It does not necessarily follow, however, that the Secretary‘of — 
the Interior has authority to cancel that first or ‘trust. patent. It 


a 
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would seem that a due regard for the rights of the Indians would 
require that they be treated as if a third party had been named as 
the trustee. If that had been done this Department conld have no 
greater authority in the premises than it has with respect to other 
patents. This position is in entire accord with the spirit which should 
govern all dealings between the governmeut and its wards, and should 

be assumed and adhered to, unless the Jaw makes it the plain duty of 
_ the Secretary to do otherwise. It should be borne in mind in the deci- 
sion of this question, not only that the United.States in these trans-_ 
actions stands as grantor, as trustee and as guardian for the Indians, 
and that the Indian is grantee and ward, but. also that. the Se aretary : 
of the Interior must act in two capacities, first, as the agent and officer - 


_ of the government in charge of all business: pe to the public. - 


lands, and second as the one 10 charge of Indian affairs In his first | 
capacity. he approves the allotment selections and causes a patent to 
issue as provided by Taw. When a tract of land is selected for an 
allotment it is thereby reserved from other disposition pending final 
action upon that. selection, but when that final action is taken by the. 
issuance of the first or trust patent the. land is thereby: finally disposed — 
of and is no longer in any sense public. land. under the control of the. 
Secretary of the Interior in his capacity of the officer in charge of 
business pertaining to the publice lands. His work in that capacity is 
completed, and lie is relieved of control of the land in that capacity 
just as effectually as if all further duties in respect to said land had 
been devolved upon an entirely different officer of the executive depart7 
ment. from the time of selection or at least fronmr the time of approval 
thereof to the issuance of the first patent the duties of the Secretary 
in respect to said land are mixed. He still has a certain degree of 
control over it as public land and at the. same time he is to care for it 
as guardian of the Indian, but from the date of the trust patent heis. . 
vested with the care. aia control of the land solely as. agent of the 
‘trustee and as guardian of the allottee. His duty then is to protect 
the Indian not only in the present use and enjoyment of the property 
but also as to his future use and enjoyment thereof. If the dual char- 
acter of the Secretary of the Iuterior be borne in mind, it will be easy 
to determine the point at which his jurisdiction over the land as public 
land ceases aud his control of it as the property of the Indian begins. 
That point of time is the date of the issuance of the first patent pro- 
_ vided for by the law, by which the present equitable estate in the land 
is granted to the allottee, and the ultimate ‘fee ane: is guaranteed 
him. . | 
Tn. asiaes between the ‘government and its wads the Indians, all. 
Inatters of doubt should be. resolved in the interest of the Indian. 
Thus, if the authority of the Secretary of the Interior to cancel the 
patents in question were doubtful, I should be constrained to advise 
against its. exercise. As arule, the powers of an executive officer are 
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not to be enlaneed by implication | in the diréetion of encroachment 
upon the functions of the judiciary. While this rule obtains s generally 
it is especially applicable here where the enlarged powers if used at 
all would be in derogation of the interests of the Indians. oe 
Many mistakes have probably been made both in the way of making 
allotments of:land not subject to disposal in that manner and by award- . 
ing allotments to persons not eutitled thereto. This work is to be done 
by agents of the government, and such mistakes must be due, at least 


to a considerable extent; to the carelessness. of the agents charged 


with that duty.. I gather from the papers before me that this fact Las 
been recognized both by the Commissioner of the General Land Uttice 
and by the Commissiouer of Indian Affairs, and that steps have been 
taken to prevent such mistakes as far as possible in the future. In the 
instructions issued by Secretary Smith on Jone 15, 1896 (22 L. D., 709), 
the respective (luties of those two ofticers are defined, that of deter min- 


ing as to the status of the applicant being left to the Indian Office, ard | 


that of determining the character. of the allotment aud the right ofthe | 
allottee being left to the General Land Office. If the machinery now | 
entirely under the-eontrol: of the. government be properly handled the 
great evils which it is. claimed the Depat tment should have. the power : 
to.correct would be prevented, It would be a dangerous policy for the 
executive: depar tment to assume powers pr operly belonging to. the 


judiciary, in the absence of express legislative authority for the pur- 


pose of correcting evils, the existence of which could bave been pre- 
vented under the authority clearly belonging to the executive. aa 
That mistakes will occur is quite certain but such cases hav e ‘been 
in part at least, provided for in the act of J anuary 26, 18935, and if it 
be absolutely. necessary to the proper administration of the Jaw that 
the powers of the Secretary should be still further extended, Congress 
should be asked to enact such laws as inay be necessary to that end. 
The Commissioner of the General Land Offic e in bis letter submittin ig 
this CASE Says: | | 
Pe have not referred herein to iis act of Santas 26, 1895 (28 Stat. , 641), as santhenlig 
- for this proposed action as I am of the opinion that said act was passed inerely to set- 
tle any possible doubts which might have existed in the minds of sume persons as to_ 
the authority of the Department to cancel such so called patents. The power to do 


what is authorized by said act existed: before its passage, and would exist were the 
act repealed. 


In the matter of the allotment of Lizzie Bergen subsequently sub- 
mitted, which he asks to be considered in connection herewith he argues 
that a patent issved upon an allotment covering lands chiefly valuable 
for the timber thereon was erroneously and wrongfully issued within 
the putview of said act of 1895, and therefore should be canceled under 
the authority vested-in the Secretary by that act. I bave therefore 
examined tbat question in connection with the opinion submitted by my — 
predecessor. The provisions of said act, and the reasons set forth for 


i 
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the couelision reached in said opinion are embodied in the following 
quot ation therefrom: 


~ ‘The act of January 26, 1895 (28 Stat., 641), reads Sesollowas 

‘That in all cases where it shall appear that a double allotment of land has here- 
tofore been, or shall hereafter be, wrongfully or erroneously made by the Secretary 
of the Interior to any Indian by an assumed name or otherwise, or where a mistake 
has been made or shall be made in the description of the land inserted in any patent, 
- sald Secretary is liereby authorized and directed, during the time that the United 
States may hold ‘the title to the land in trust for any such Indian and for which a 
conditional patent may have been issued, to rectify and correct. snch mistake and. 
cancel any patent which may have been erroneously or wrongfully issued, whenever 
in his opinion the same ought to be caucelled. for error in the issue thereof, or for the 
best interests of the Indian, and if possession of the original patent cannot be 
obtained, such cancellation shall be effective if made upon the records of the General 
Land Office; and no prockmnarion shall be nal to open the lands: so allotted 
to scitiemont: 
_ The patent here in question is a trust. patent and therefore of the class contem- 
plated by said act.. The mistake if any, in the issuance of said patent is not one 
which is specifically mentioned in said act. The authority to cancel it, if it exists. 
at all, must be under the very general expression, “and cancel any patent which 
may haa been erroneously and wrongfully issued, wherever in his opinion the same | 


ought to be cancelled for error in the issue thereof.” If these words be read by 


themselves they might be held to authorize the cancellation of any patent whatever, 
but the coutext. plaiuly shows that it must be limited to trust patents issued to 
Indian allottees, Iam inclined to the opinion that it, must be further limited and » 


held to refer to those trust patents only which rest upon mistakes of the character —— 


mentioned in the first part of the act. It it had been intended to authorize the can- 
-cellation of any trust patent erroneously issned, then it was entirely unnecessary to 
specify any class of mistakes which might be corrected. It would have been sufii- 
cient to say: ‘ The Secretary of the Interior is hereby authorized and directed to 
3 cancel ¢ any trust patent issued to an Indian allottee whenever in his opinion such 
patent has beeu er roneously and wrongfully issued.” | 
- To hold that this act is to be construed as if it read thus would beé to say that the 
first half of the law’as it reads in the books is without meaning. This would be 
to violate that elementary rule of construction, which requires that all. parts of a 
statute must, if possible, lie given effect. . To follow that rule i in this instance it is 
- necessar -y to say that the Secretary was authorized to correct certain mistakes in- 
allotments and to cancel any patent issued upon such erroneous allotment. Such 
construction gives effect to all parts of the act and does no violence to the language 
used, 
This act enlarges the jurisdiction of the Secretary. of the -Interior. and confers 
-wpon him powers theretofore exercised by the courts only, and is therefore to be con- 
strued strictly and held to authorized action in only those cases coming Clearly 
_ within the meaning of the law. 

In the case under consideration the party was entitled to an allotment and the 
land applied for was properly described in the patent. Upon the record, as then © 
inade up, the patent was properly issued. It is now alleged, however, that the. 
proof upon which the allotment and the patent in question was issued was, as to 
the character of the land, false and frandulent. If the construction of said act, as 
_ set forth above, be the correct one, this case does not present such a mistake as is. 
- contemplated by this law. 

The question as to the character of this ina was sceeaeie considered before 
the seuss of patent, and the conclusion was reached, and correctly so: upon the 
record, as then made up, that it was of the character contemplated by the laws 
authorizing allotments. It is now asserted that this judgment was wrong and the 
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Depariment j is asked to reopen the matter, make a “further investigation and reverse 
its former judgment. Ido not think the law i in question demands snch. action. 

The propositions laid down here are sound and the conclusion 
reached logically follows from said. propositions. Jt will not do to 
assume that the Secretary of the Interior has authority to exer cise the 
functious properly belonging to the courts simply because fraud. has 
been committed in connection with some of these allotments... No 
doubt patents. have been procured under other laws through fraud, but 
_it would not be. argued that the Secretary therefore has idviediction to 


investigate such cases and authority to.cancel the patent if-he shall 


- determine it was wrongfully issued. The authority conferred by the 
act of 1895 may not be extended by implication, but must be limited 
to those cases clearly coming within the letter of the Jaw. I find no 
_good objection to the conclusion reached in iny predecessor’s opinion. 


After a full consideration of this matter I conclude and so advise | 


you that the Secretary has no authority to. cancel the trust pateny 
heretofore issued in this case. | 7 
Approved: 
DAVID Ki. FRANGIS, 
Secretary Yo. 
- CONTEST-PREFERENCE RIGHT OF ENTRY. 
Hopes Br aL. v. CoLcoRD. 


The preferred right ofa snecessful contestant is not defeated or impaired by adverse . | 
‘settlement claims acquired subsequent to the.entry under attack, 


The right of a successful. contestant accorded by section 2, act of May 14, 1880, is, 


not dependent upon the truth of the charge as laid, if the cancellation of the 
entry is the result ofa contest prosecuted i in good faith. 


Secretary Francis to the Commissioner of the General Land Office, Feb- 
(I. H. L.) | ruary 27, 1897, a (BR. W.H.) 


I have donsidered the appeals of James L. Hodges. and William ©. 
Runyon from your office decision of October 3, 1896 (on review), dis- 
missing their contests and allowing the. entry of Colcord. to remain 
intact. . 

This case involves lots ay 3, 12, 13, 14, 15, and 18 of See, 30 T. 1} Ny 
R. 3 W., Oklahoma district, 0. T. 

Most of the facts as they appear in the record nage heen hevoretars | 
- stated in departmental decisions of December 1, 1894 and April 12, 
1895, in the case of Simpson and Coleord ». John Gaymon, and are fully , 
— set forth in your decision of October 8, 1896, from which the present , 
appeals are taken, so that only such portions: as are material. to’ the | 
pending issues need. be here repeated. | 

Upon a hearing as to the land in question between Colcord and Gay- 
mon, upon the charge of disqualification by reason of Gaymon having 
entered the Bice ee the prppies PEHOGs —in which the 
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application of Hodges to intervene was denied—the jocal office decided 
in favor of Gaymon, and Colcord appealed. 

On March 21, 1893, your office held that. while Gaymon was iu the - 
Territory at the: ae of the opening—working for the A., T. & 8S. F. 
BR. R. Co. on its right of way, he gained no advantage therefrom—and 
affirmed the decision below denying the eDpyeeuel of Hod ges and 
dismissing the contest éf Colcord. 3 

This decision came before the Department for consideration: upon 
the appeal-of Colcord, the motion for review of Hodges (which was 
not acted on by your nficel ond a third contest filed by Runyon on . 
April 18, 1893, alleging prior settlement. and the disqualification of 
Colcord. Hiedees also filed ay supmiementyy y affidavit of contest mak- 
ing the saine charges. | 
a While the case was pending before: the Secretary, to wit, on wer 
12, 1893, Gaymon filed his’ relinquishment. of the tract, and Goleord: 

made homestead entry No. 6850 of said: land. 

On December 1, 1894, the Department, having in view the. one of 
all parties, held that upon the cancellation of Gaymon’s entry by his 
voluntary relinquishment, all contests pending against it necessarily 
abated. There remained nothing for the Department to do, and the 
case was closed,” thus denying Hodges’ motion for review “but with- 
out prejudice. to any rights which Hodges may lawfully assert and 
maintain against the present entryman.” The papers in the case of 
Runyon were returned for appr opriate action. 

Upon this decision, your office, on January 5, 1895, directed a hear- - 
ing on the charges of Hodges and Runyon againt Colcord. | | 

Before said hearing was had, however, a motion for review of the 
departmental decision of December 1, 1894, was filed by Colcord, insist- 
ing that the Department erved in not awarding him the preference _ 
right of entry by reason of the statement made 1 in the relinquishment . 
of Gaymon. | 

Although said motion for review was denied, the Depar tment, in its 
decision thereon of April 12, 1895, s said: 

_ Gaymon’s relinquishment, written on the back of iis duplicate receipt, is in ‘ines 
words and figures following: ‘‘I hereby relinquish all my right’ to and interest in, 
and to the government of the United States, and ask that my entry be cauceled of 
record, This relinquishment is made for the reason that my baat is voidable, for 
the reason that I was in the Oklahoma country at noon of April 22, 1889, and so held 


by the decision of the supreme court of the United States in the case of Smith v. 
Townsend. 
JOHN GAYMON. 
| Subseribed and. acknowledged before me this 12th day of April, 1893. 
| : D. D. Luacn, Register. 


— It is evident by this that the sGaauinent of Gagsied Ws induced by the contest 

of Colvord, and the right of a successful contestant is superior to the right of any ove 

who has not a right superior to that of the entryman whose entry was in contest. 

But as a hearing has been ordered upon the application of Hodges to contest Col- 

cord’s entry, no judgment will be rendered in this case, in advance of such hearing. 
The rights of the respective parties can then be determined. 
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At the hearing had in the case of Hodges and Runyon against Col- 
cord, on September 20, 185, Colcord moved to dismiss said contests, for 
the reason that neither of said plaintiffs alleged sufficient facts to show 
@ superior right to that of Gaymon, the former entryman. 

The evidence introduced by Hodges and Runyon showed that Hodges 
had resided on said land since July 22,1889; Runyon since May 13, 
1880, and Coleord since 1803, and that Colcord had paid Gaymon 8650 
for. his relinquishment, but no evidence was intr oduced to show the 


. disqualification of Colcord. 


Colcord introduced no evidence but elected to stand upon iis. saic 
motion to dismiss, and upon “the record affecting this tract of land.” .. 
On October 25, 1895, the local office rendered a decision reconmimend- 
ing the dismissal of said contests, basing its action upon the opinion’ 
expressed by the Department, relative to said relinquishinent, and the 
right of a successful contestant, in its decision of April 12,1895 (supra). 
Upon the appeals of Hodges and Runyon your office, on April 29, 
- reversed said local office decision and denied to Colcord the preference 
- right to make entry of the Iand, holding that said departmental deci- 
sion of April 12, was not res judicata upon this point, aud that whether 
Colcord acquired any right to said land by virtue of his contest depended 
upon whether the charge of disqualification against Gaymon is true. 
In.its decision upon Colcord’s motion for review iDore er 3, 1896) your 
office used this language: , 

It is apparent that the decision of this office now w sought to be reviewed, misinter- 
preted the decision of the Secretary, which clearly held that Gaymon’s relinquish- 
ment was the result of Colcord’s contest, and that his right was superior to the 
right of any one whose settlement was not made prior to the entry of Gaymon. 
But independently of said decision such should have been the ruling of this office. 
The record shows as well as the relinquishment of Gaymon, that he was in the 
Territory at the hour of the opening and therefore under the decision of the supreme 
court of the United States in the case of Smith v. Townsend he was clearly dis- 
qnalified. It was unnecessary to introduce evidence upon this point. As Hodges 
and Runyon failed to show any settlement upon the tract in controversy prior to 
the entry of Gaymon, tliey could not, by a settlement made thereafter, and while 
the land was covered ‘by said entry, and subject to Colcord’s contest, gain any rights 
by their settlement. ‘Hence the decision of the local office dismissing the contests 
of Runyon and Hodges was correct and should have been affirmed. 3 . 
_ Your office, therefore, granted the motion for review, dismissed the 
contests, and allowed the entry of Colcord to.remain intact. 

The thirty-four specifications of error, in-which the judgment here 
complained of is assailed by the attorney for Hodges, may be géneral- | 
ized so as to bring the material issues in the case within the noone of 
these two questions: | 

1. Did your office err in reviewing and setting aside its decision of — 
the 29th of April, 1896? 

9, Was there any circumstance connected with the ican . 
of Gaymon, which adversely affected Colecord’s right to enter the land; 
either as the first applicant therefor -after it became subject to entry, 
or, as a Successful contestant in the exercise of his preference right? © 
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Tt appears to me that the claims of Hodges and. numer rest upon no 
other basis than that. of settlements upon land, which, at the time, was 
covered by the entry of Gaymon.: It had been gerronated from the. 
public domain by proper official action. No one could acquire any. 
present right to it. while in this condition. A settlement upon it, with 
a view to the initiation of an adverse claim—if not amouuting to a 
trespass under the doctrine of Atherton v. Fowler (96 U.S., 513) is 
certainly without any legal status (Maggie Laird, 13 L. D., 502). 

There is a line of cases to which attention is called in the argument — 
of Hodges’ attorney, in apparent conflict with this doctrine, which 
holds that a settler on land covered by the entry of another acquires. a 
legal status as against the government the instant such entry is relin- 
 quished, and the right thus acquired is not defeated by the entry of a_ 
third party immediately following such relinquishment. (McGowan v. — 
McCann, 15 L. D., 542; Fosgate v. ‘Bell, 14 L. D., 459; Poole: . 
“Molonghney, 11 L. D. 197). | 

In ull of these ar settler being upoll the land at the moment 
it: became a part of the public domain and subject to entry—his right - 
of priority was. recognized as superior to that of a third party whose 
claim: rested. upon: an entry subsequent: to the settlement. The relin- © 
quishment had no other effect than to relieve the land from incumbrance 
-and open up the other questions upon which the: decisions. turned. 
But in the case at bar the question is whether Gaymon’s. relinquish- 
ment was the result of Colcord’s contest? | | 

If this. be. the fact Colcord had a preference right of entry which 
nothing could defeat except his own. disqualification, or a Hee superior 
to that of Gaymon, the original entryman. _ 

It is unnecessary to pass upon the conflicting interpretations of the 
departmental decision of April 12, 1895,:as given in your office decisions 
of April 29; 1896, and October 3, 1896, respectively, further than to 
hold that the judgment of the Department in said decision was sus- 
pended to await the issue of the hearing which had been ordered upon 
the application of Hodges.to contest Colcord’s.entry.. Said decision, 
however, did express a: very decided opinion “that the relinquishment 
of Gaymon was induced by the contest: of Colcord,” and, also, that: 
“the right of a successful contestant is superior to the right of anyone 
who has not aright. superior to that of the: a aad whose. entry was 
in contest.” 

. This language—in view of the. ere purpose to render: no. final 
judgment in the case—must be regarded as dicta and having no,other | 
_ effect than a preliminary intimation to the contestants that, unless a | 
; right superior to Gaymon’s was established at the hearing, ie Dagter 
ence right of Coleord would not be affected. 2 
As neither Hodges nor Runyon alleged actual settlement prior to 


‘Garman entry, and as their contests were subsequent in date of — 


- filing to the contest. of Colcord, there was no error in rejecting Hodges’ 
application to intervene i 1n the latter. : 
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“The only i issue was as to Gaynion’s disqualification, by reason of 
. having entered the territory during the prohibited period. | e. 

‘Upon that issue—Simpson, who -had filed the first contest, hens 
_ abandoned it, Colcord, as next in order, had the right of way as against 
. ‘Hodges and Runyon, No rule is better settled than that contests are 
a entitled. to precedence in the order of their filing at the lucal office. 


The record shows that Colcord was diligent in the prosecution of his 


| contest, and that it was pending on appeal before the Hon. Secretary, 
at the er Gaymon’s relinquishment was filed. . . 
_ The question of Gaymon’s disqualification by reason of his presence | 

in the Territory during the prohibited period has not been passed upon 

by the Department, and it is unnecessary to pass upon it now for the 
reason that it ceased to be an issue when he relinquished his entry. 

Section 2 of the act of May 14, 1880, declares that 

in all cases where any person - has contested, paid the land office fees and anooured: 
the cancellation of any pre-emption, Honcerad or timber-culture entry he..... 
_ Shall be allowed thirty days ..... to enter said lands. 

There is nothing in the language here used which inakes the prefer- 
ence right of the contestant dependent upon the truth of the charge of 
disqualification of the entryman. If the cancellation of the entry— 
whether by the relinguishment of the entryman, or the judgment of | 


-. the Land Department—was the result of the contest, the preference 


right of entry inures to the contestant by operation of law. 

~ The authorities agree that a relinquishment filed during the pend- 
ency of a contest is presumptively the result of the contest, (Webb v. 
Loughrey e¢ al., 9 L. D.,.440, and cases therein cited) and I find nothing 
in the record to over ane this presumption in the case at bar. 

-It is contended that it was the $650 paid by Colcord which moved 
Gaymon to make his relinquishment, and that Gaymon’s statement 
(indorsed on his duplicate receipt) that: ; 
This relinquishment i is made for the reason that my entry is Sotnnle: for the reason 
that I was in. the Oklahoma country at noon of April 22, 1889, and so held by the © 
. decision of the supreme court of the United States, in the case of Smith v. Townsend, 7 
is untruthful. The facts and circumstances of the case lead me to a 
different conclusion. ° 2 

Gaymou had resisted Coleord’s contest at the hearing before the ; 
local office, and again, when it came before your office on Colcord’s | | 
appeal, and still again, when it came on further appeal before the | 
Department. In fact, Gaymon did not relax his hold upon his entry 
until the supreme court rendered its decision in the case of Smith VD 
‘Townsend (149 U. 8., 490)—a decision from the court of last resort, 7 
upon a state of facts, similar in nearly every respect, to the facts in his 


| Own case, 


This decision was upon the 3d of April, 1893, and Gaymon’s ne 
quishment was ten days thereafter, to wit, on April 13th, 1893. It 
would be contrary to every sound principle of deduction to conclude 
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that Gavnion would have continued to rely upon the decisions of the 
local. office holding him to be qualified—although affirmed by your 
office—in the face of a decision of the supreme court. nnn the 
contrary view. 
I have, therefore, no doubt whatever that Gayiien's relinquishment 

was induced by the belief that the charge of disqualification as made — 
in Colcord’s contest would be ‘sustained by the Department, on the . 
authority of Smith v. Townsend.. That he should desire under such 
circumstances to save the cost of his improvements and of the labor he 
had expended upon his entry, by its relinquishment, was natural, and, 

cannot with fairness, be assailed as fraudulent. 

_ His offer to sell to niedes=see far from being an indication of bad 


faith—is, to my mind, a proof that there was no collusion between | - 


Gaymon and Colcord. | | 
- The case of Cullins v. Leonard (17 L. D. , 412), Ganieb be followed tn 
the case at bar, for the reason that Leonard’s contest was in bad faith 
and speculative—as he had held Pentz’ relinquishment in his posses- 
_ sion during the pendency of his contest against Pentz’ any and = 
| frequently offered the same for sale. 3 

The conclusions reached in your office decision (on review) of Oetsnes 
3, 1896, are affirmed. The contests of Hod ges and Runyon will be 
: dismissed and the entry of COORe: allowed to remain intact. 


——— 


RAILROAD GRAN T—FORFEITURE—ACT OF J UNE za, 1874. 
ST PAUL, MINNEAPOLIS AND MANITOBA Ry. Co. %. THOMPSON. 


The conditions on which the. extension of time for the completion of the road was 
given by the act of June 22, 1874, operate as a revocation of the grant to the - 
extent of the rights of actual settlers at the date thereof; and the protection thus 
given such settlers. is effective, even though the lands were listed under the grant, 
and such list approved prior to the passage of said act. : 


Secretary Francis to the Commissioner of the General Land Office, eb- 
(I. H.G,) — ruary 27, 1897, = | (FP. W. ©.) 


The record in the case of the St. Paul, Minneapolis and Manitoba 
Railway Company v. Peter Thompson, involving the N.4 of the SW.4 
and the N.4 of the SE.4 of Sec. 11, 7.148 N., R.49 W., Gioia 
land district, Minnesota, was fewarded with your office letter of 
December 19, 1893, on appeal by the company. from your goles decision 
of July 20, 1883, 

It appears that the appeal was duly filed i in time but the same was 
-mislaid and for that reason the record % ther ein was not forwarded at an. 
pte day. | 

The tract involved is within the primary limits of the sane for Said | 
company upon the line known as the St. Vincent Extension of said 
road, as shown by the map of definite location filed and accepted 


DECISIONS RELATING TO. THE PUBLIC LANDS. 227 


December 19,1871. The g erant mace to aid in the sonseraction of this , 
part of the coud was by the act of March 3, 1871. 


The road was required to be completed by March 3, 1873, but the ~— 


time was extended to December 3, 1873, by the act of “March 3, 1873 
(17 Stat., 631), The company failed to complete the road within the 
time allowed, and by the act of June 22, 1874 (18 Stat., 203), the time 
was again extended to March 3, 1876, upon the following conditions: 

That all rights of actual settlers and their grantees who have heretofore in good. 
faith entered upon and actually resided on any of said lands prior to the passage of 
this act, or who otherwise have legal rights.in any of such Jands, shall be saved 


and secured to such settlers or such other persons in all respects the same as if said 
lands had never been granted to aid in the construction of the said lines of railroad. 


The company listed the land November 28, 1873, which list was 
approved by this Department April 30,1874. Under the instructions 
contained in your office letter of September 3, 1874, which directed 
that “settlers upon the lands of the St. Vincent Extension, . ... . 
who were actual settlers at the date of the act of June 22, 1874, and 
applied to file within the legal period, are protected by the statute and 
their filings may be received,” etc., Thompson was permitted to file 
pre-emption declaratory statement for this land, in white settlement. 
was alleged May 28, 1874. 

By letter of March 28, 1882, the local officers forwarded Thompson’s 
appeal from their Shon rejecting his tender of proof and payment 
upon his filing covering this tract for the reason that the tract had 
been duly listed by the said company, as before stated. It was upon 
a tender of this proof and payment that the present controversy arose, 
the matter being considered in your office decision of July 20 1883, in 
which it was held that as Thompson’s entry was made subsequent to 
the expiration of the grant. of December 3, 1873, the same comes 
within the provisions of the third section of the act of April 21, 1876, 
and is therefore confirmed. Your office decision therefore dir sated 
that Thompson be permitted to make final entry of the land; from 
which action the company appealed to this Department. : 

As thus presented, the case is in all important particulars similar to 
that of Tronnes v. St. Paul, Minneapolis and Manitoba Railway Com-— 
pany (18 L. D.,101), wherein it was held (syllabus): 

‘The act of June 22, 1874, extending the time for the completion of the road, in 
aid of which the ievious grant had been made, and protecting the rights of actual 
settlers at the date of said act, required the company to file its acceptance of the 
terms imposed thereby, but the pr otective PEO vABIOnS therein, for the benefit of 
settlers, are not dependent upon the company’s acceptance of the act. 

The conditions on which the extension of time was given by Congress i in said act 
operate as a revocation of the grant to the extent of the rights of actual settlers at 
he date thereof. It is in effect an extension of the protection intended to be given 
by the excepting clause in the original grant, and is appueene to all Jands whether 
patented or otherwise. | 

The certification of lands prior to the passage of said act in no wise affects the 


right of an actual settler protected thereby, nor does it embarrass the i eabaaieets 
in extendin e@ to such settler ane propecuea of said ae 
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For the reasons given in said decision your. office decision, recogniz-” 


ing the filing by Thompson as against the grant to said company, is — 


affirmed, and the papers are herewith returned fs your further action | 
~ loeking to the eomplenion of said entry. 


STATE SELECTION—CERTIFICATION—PATENT. : 

| Epwin F. Frost ET Au 
The inadvertent certification of State selections at a time ian the lands sivared 
thereby are included within an existing entry, and involved in proceedings then — 


pending before the Department, is inoperative, and constitutes no obstacle tothe — 
issuance of patent in accordance with the final judgment in said proceedings. 


- Seeretary Francis to the Commissioner of the General Land Office, Decem- 
(LBL) a “ber 26, 1896. ee a 


This case involves lots 3 and 4 of section 35, and lots 3 and 7 of sec- 
tion 36, in T. 31 8., BR. 39 E. Gainesville. land district, Florida, contain- 
ing 146.75 acres. 

On June 28, 1895, list No, 14 of lands selected for the State of Florida 
under the provisions of the act of Congress of March 3, 1845 (5 Stat., 
788), and sections 2275 and 2276 of the Revised Statutes, and embrac- | 
ing the four lots described, was approved by the Secretary. ‘Where- 
upon, the State of Florida, by deeds dated July 10, 1895, for valuable 
- considerations, conveyed lot 3 of section 35 and lot 3 of scuba 36, con- 
taining together 88 acres, to HK. M. Lowe; and lot 4 of section 35 and. 
lot 7 of section 36, containing together 58.75 acres, to G. M. Robbins, 
and to B. F. Panton and H. E. Taylor as trustees for the benefit of 
James M. Graham, in equal sharés; that is to say, one undivided half 
_ of said 58.75 acres to said Robbins, a and one undivided half thereof to 
said trustees. 
- On July 31, 1895, your office informed the authorities of the State of 

Florida, that the lands in question had been inadvertently and through 
mistake certified to the State, and requested the governor to immedi- 
ately execute and transmit to your office a proper deed reconveying 
the said land to the United States, and offered to permit the State to_ 
select an equal quantity of land elsewhere in lieu thereof. In reply 
your office was advised that the State had already disposed of said 
 Jand, as above stated, and had thereby, divested itself of title, and 
was without legal. authority to reconvey the land to the United States. 
Nevertheless, the governor, through the commissioner of agriculture, 
-under date of May 28, 1896, transmitted to your office a quit-claim | 
deed to the United: States for. the four lots of land aforesaid, bearing 
date August 17, 1895, and executed. by the board of education of the’ 


_ + State of Florida, under the provisions of sections 234 and 235 of the 


- revised. statutes of the. State. or. 
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Your office was of. opinion that said quit- elaith was « ‘without effect 
for the reason that. the State had previously; to wit: on July 10, 1895, 
divested itself of title.” And therefore your office by letter eqn of 
July 2, 1896, at the instance and request of Homer easier) a) submitted 


—. to the Secretary the following recommendation : 


In order therefore that the United States may be reinvested with title, Irespect- - 
- fully recommend that the Honorable Attorney General be. requested to cause the 
proper proceedings to be instituted to obtain a judicial decree declaring said list 
null and void so far as the same embraces lots 3 and 4 of section 35, and lots 3.and 7 
of section 36, T, 31 8., R. 39 E., and that E. M. Lowe, G. M. Robbins, and B. F. 
Hampton and H. E. Taylor, ieictene for di ames M. Graham, be gonad as parties to 
such suit. 

With said letter your office, transmitted all the: papers in the case, 
consisting of forty- foar Ales. oo are ponies and begin with 
May 7, 1877. | , 

It appears that on Aedie 25, 1383; Hdwin Frost was g permitted to _ 
_. make cash entry, No. 6090, of the four lots of land aforesaid; under 

_the second section of the act of June. 15, 1880 (21 Stat. | 287), Said 
entry. was contested and various mpnboedings were had. in your ofiice, 
during the progress of which, EK, M. Lowe as owner of lot 3 of section 
_ 85:(containing 48 acres) and lot 3-of section 36 (containing 40 acres), + — 
and:-Homer Kessler as owner of lot.4 of section 35 (containing 18.75 

acres), and lot:7 of section 36 (containing 40 acres)—both claiming | 
under Frost’s title—were made parties to the controversy. 

On May 15, 1893, your office held Ifrost’s entry for cancellation. 
Lowe and Kessler Beth appealed; and on December 8, 1894, this Depart- 
ment affirmed your office decision. . 

On April 13, 1895 (within the time presetioed by the Rules of Prac: 
tice), Kessler filed a motion for a review of said departmental decision, — 
And while said motion was pending and undecided, your office inad- 
vertently and by mistake recommended the approval of list No. 14 of 
lands selected by the State of F lorida, and nero the Secretary 
approved said list as aforesaid. 

“On July 6, 1895 (21. L. D., 38), this Department on consideration of 
_ Kessler’s Otol for ioview. revoked and annulled the departmental | 
- decision of December 8, 1894, and held Frost’s entry intact. 

After a careful Seinen of all the papers this Department is of 
opinion, that it is not necessary to begin judicial proceedings to set. 
aside, as to lots 3 and 4 of section 35, and lots 3 and 7 of section 36, the 
approval and certification of list No. 14 described in your fetter of 
- recommendation; that the General Land Office and this Department 
were without: authority to dispose of or to take any action in respect of | 


- the lots of land aforesaid while Kessler’s motion for a review of depart- — ; 


mental decision of December 8, 1894, was pending and undecided, as 
stated in your letter, and while the. land was segregated by Frost’s 
entry; and that therefore the approval and certification of said list No. 
14; is null and void as to the lots of land aforesaid, and interposes no 


. 
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ahserie to the issuing of: waents for said lots in accordance with the 
- departmental clecision of J uy 6, 1895. — case of Weeks v. Bridgma n, 
159 U.S., 541), | 
Your office is, therefore directed to issue to Homer Kessler a patent 
_ for lot 4 of section 35, and lot 7 of section 36, T. 31'S., BR. E.; and to — 

E. M. Lowe (upon his making application therefor), ab pabent for lot 3 
of section 35, and lot 3 of section 36, T. 31 S., BR. 39 E.* , 
The State of Florida will be arinitted to select elsewhere an equal 
quantity of public land in lieu of the four lots aforesaid. — 


| | PRACTICE—APPEAL—CERT IORARI. 
EIMsTAD v, Nort HERN Pacrri¢ R. R. Co. 


A wr it of certiorari will not issue w here it is apparent that the appeal, if berore the . 
Department, would be dismissed. | 


Seor etary Bliss to the Commissioner a the General Land Office, Mar ch 
(1. H. L.) | | 15, 1897, | (ds. L.) 


This case involves the SE. 4 of section 7, T. 144 N., R. 44 W., Crooks: 
ton land district, Minvesota; a tract of land lying within the indem- 
nity limits of the Northern Pacific Railroad Company, and selected by 
. said company on June 17, 1885, 

On January 8, 1895, the local officers rejected Michael Bimsta’s 
application to make homestead entry of said tract; he alleging settle- 
ment in the year 1883, and valuable improvements on the land. On 
May 29, 1895, your office affirmed the action of the local officers and 
rejected Eimstad’s application, because his declaration of intention to 
beconie-a citizen of the United States was not made until March 7, 
1887, and therefore he acquired no rights to the laud applied for, prior 
to June, 1885, the date of the company’s appHCSwon to male selection 
thereof. 

Service of notice of said decision was acknowledged by Bimstads 
attorney on June 13, 1896. On July 28, 1896, he filed his appeal to: 


ee Department; but he failed to file any pr oof of service of notice of 


aid appeal upon the Northern Pacific Railroad Company. He was 
notified of said defect on August 22, 1896, in accordance with Rule of 
Practice 82, and was requested to furnish proof of service of notice of 
his appeal, ete. , ete., on the opposite party in accordance with the 93rd 
Rule of Practios: Th reply he furnished proof that such service was 
not made until October 12, 1896—which was more than 120 days after 
he had received notice of the decision appealed from. — 
In the cases of. Rudolph Wurlitzer, 6 L. D. » Ob, and Hannon om 
Northern Pacific Railroad Company, 11 L. D., 48, this _Depar tment: 


| * By departmental order of February 6, 1897, the. directions for the issuance of 7 
_ patent are modified so as to accord mie the Eepision of July 6, 1895, | 





vu . 
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held that the sufficiency of an appeal, if filed in time, is one for the 
_ appellate authority to pass upon. And that in all cases, whether 
- appeals are defective. under Rule 82 or incomplete under Rules 88 
anil 90, all the papers in the case, and especially the appeal itself, 
should be transmitted, and the letter of transmittal should specifically 
designate wherein the appeal 1 is defective. | 

In this case, however, it is unnecessary to direct your office to certify | 
the proceedings to. the Secretary. It is manifest that notice of the 
appeal was not served upon the opposite party within the time pre- 
scribed by the Rules of Practice. If the appeal were betore the eaenates 
ment it would be immediately ‘dismissed. | : 
Therefore the application for a certiorari is hereby. denied. 


SWAMP LANDS—INDEMNITY—ACTS OF 1849 AND 1850. 
STATE oF LOUISIANA. 


‘The swampy character of land forming the basis of a claim for indemnity should be 
shown in the same way, and by evidence of the same character, a8 required to 
entitle the State to lands under its grant, : ves 

Action on an indemnity list, in which the claim as to some of the tracts is allowed, 
amounts to a rejection of the claim as to the remainder. 

By the act of March 2, 1849, all the swamp lands in the State of Louisiana were 
granted to said State, except lands bordering on streams, rivers, and bayous, 
which were treated by Congress as theretofore reclaimed from their swampy char- 

acter, and falling within the provisions of the act of February 20, 1811, which 
gave to said State five per cent of the proceeds of their sale in order to provide 
a fund for their reclamation. 

At the date of the passage of the general swamp land act of Sepramber 28, 1850, 
there were no lands in the State of Louisiana subject to the operation of sald 
act, as all of the swamp land had, prior thereto, been granted to said State by 
the special act of 1849; and it therefore follows that the State is not included 
within the indemnity provisious made by the act of March 2, 1855, for said pro- 
visions were specifically limited to States included in the general act. 


Secretary Bliss to the Commissioner of the General Land Office, March 
ILH.L) | | © 15, 1897... | (W. M. W.) - 


On the 7th day of January, 1897, your office rejected the application 
of the State of Louisiana for iad eninity under the acts of. March 2, 
1855 (10 Stat., 634), and March 3, 1857 (11 Stat., 251), for lands sold by 
the United States government after the date of fhe swamp land grants 
of March 2, 1849 (9 Stat., 352), and September 28, 1850 (9 Stat., 519), 
and prior to the said acts of March 2, 1855, and March 3, 1857. The 
lands in controversy are embraced in twelve lists, numbered from 14 to 
25, of alleged swamp lands as a basis for the cash indemnity claimed. 

These lists were filed in your office, by the agents for the State of 
Louisiana, on various dates from December 2, 1885, to January 16, 1891. 

These lists were not submitted tothe United States surveyor-general 
for the State of Louisiana for his action, as required by the regulations 
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issued under the eeantio g act to said State. Said regulations required 
am) personal examination to be made of alleged swamp lands under the 
- direction of the surveyor- -general by experienced and faithful deputies; 
* the work to be done to his satisfaction; and | 


| lists of the land falling to the State under the law will be made out by the agent 
for the State and certified to you by him, and, if satisfied of the correctness of the 
lists, you will so certify and transmit them to this office. 


See instructions to the surveyor-general of Louisiana, dated Keil 
18, 1850, Vol. 1, General Land Office Record, pp. 46 to 50, inclusive. 

The lists adel consideration were filed 7 your olfice, and the only 
evidence submitted by the State, in support of the allegation that the 
lands were of the character contemplated by the swamp land grant, is 
the certificate of the State agent, stating that on examination of the 
field notes of survey, the lands appear to have been swamp land. The. 
certificate does not state that the tracts were swamp or overflowed 
lands at the date of the grant. 

The number of tracts involved in your office decision panenied trom 
is about eight hundred: and sixty; the great bulk of them were sur.. 
veyed long before the swamp grant to the State was made; some were 
surveyed as early as 1807, and many of them during the years 1824, 
1828, and 1830. Said lists, except No. 24 and No. 28, were examined in 
your office, and between J anuary 16, 1886, and May 9, 1888, the State - 


ee was allowed—on the bases of the ee ound to have ben swamp 


~ lands at thé date of the grant—on lands embraced in said lists, cash 
indemnity to the amount of $49,371.07,-and land indemnity to the | 
‘amount of 29,214.25 acres. (See Land Office report for 1891, p. 209.) 
No formal action appears to have been taken, at the time said indem- — 
nity was allowed, on. the tracts sound to ae: been non- aie 2 or ; 
doubtfal in character. | 
Selections in the several townships embr nea, In these lists had been. 
made and reported to your office by the surveyor- -general some thirty 
years before the State agents filed the claim embraced in these lists. 
| The lands for which indemnity is asked were sold and patented, and 
- at the dates patents issued there were no conflicting claims under the 
swamp-land grant of record. % 
- Your office held that the issuance of patents, under the existing cir- 
cumstances, raised a presumption against the swampy CHATBEUE! of the 
land at the date of the grant; and that you 


do not feel justified in allowing indemnity for said lands under the acts of 1855 and 
1857, except upon the clearest proof that said lands were swamp and overflowed at 
the date of the grant. 


The State appeals. 

The appeal is based upon the claim that the snomnie made is suffi- 
_ cient to entitle the State to the indemnity claimed uuder the acts of | 
March 2, 1855 (10 Stat., 634), and March 2, 1857 (11 Stat., 251). If it 
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_ be conceded that said acts apply to the State of Louisiana, the conten- : 
tion she makes is not tenable, in the light of the facts hereinbefore 
_ stated. 

The swampy character of the fants fonming the bases for indemnity | 
should be shown in the same way and by evidence of the same character 
as was required to entitle the State to lands under its grant. — ae 
second section of the act of 1855 requires — 

due proof, by the authorized ageut of the State or States, before the Gonmimioner - 


of the General Land Office, that any of the lands purchased were swamp a _ 


within the true intent and meaning of the act aforesaid, etc. 


There is absolutely no proof’ offered by the agent of the State in sup- — 
port of these claims. There is no attempt made to conform to the pro- 
- visions of the act of 1849 or the regulations thereunder respecting the 
character of the lands claimed as swamp lands. These claims, except 
— lists Nos. 24 and 25, have been acted on by the Department adversely 

to the claim of the State; and the lands included in lists Nos. 24 and | 
25 have been found by your office not to be swampy in character, and — 
there is no sufficient evidence before the Department to warrant a 
reversal of your office decision as to lists Nos. 24 and 25. As to lands. 
included in. the other lists, they were passed upon a(lversely to the 
State when they were acted on and in part allowed. ‘The failure’ to 
formally reject such as were not allowed,can avail the State nothing 
now, for it necessarily followed that favorable action on a part of the. 
lands in such list or lists included negative action on the remainder of 
_ the tracts included therein. And now, atter the lapse of from five to 
ten years, the State can not in reason be permitted to say that said 
tracts have never been acted on. As to all these lists, except Nos. 24. . 
and 25, the action heretofore had was final and the cores of res 
judichia applies to them. : | 
In view of the great importance to the gover nment, as well as the 
State, of the questions presented in this claim, it has been deemed 
_ proper to examine with care the several acts of Congress on the ace 
of granting swamp land indemnity. | 

This claim is based upon the. act of March 2, 1855, The first ques- 
tion, therefore, to determine is, whether said: abe has any application to 
the State of Louisiana, 4. Cs, whether said State is now, or ever was, 
entitled to any indemnity i ti cash or in land under said act. 

In order to determine this question, it is necessary to refer to the. 
acts of Congress granting swamp lands to the State of Louisiana, the 
State of Arkansas, and the other States. 

The act of March 2, 1849 (9 Stat., 352), was entitled: GAn el to aid 
the State of Louisiana in draining: the swamp lands therein,” and. 
provided: | | 


That to aid the State of Louisiana in sousmistiaed eo necessary levees and drains 
to reclaim the swamp and overflowed lands therein, the whole of those swamp aud 
overflowed lands, which may be or are found unfit for cultivation, shall be, and the > 
same are hereby, granted to that State. | 
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Src. 2. “And be tt further enacted,That as soon as the. Secretary of the Treasury. 
shall be advised, by the governor of Louisiana, that that State has made the neces- 
sary preparation to defray the expenses thereof, he shall cause a personal examina- 
tion to be made, under the direction of the surveyor-general thereof, by experienced 
and faithful deputies, of all the swamp lands therein which are subject to overflow 
and unfit for cultivation; and a list of the same to be made out, and certified by the 
deputies and surveyor-general, to the Secretary of the Treasury, who shall approve 
_ the same, so far.as they are not claimed or held by individuals; and on that approval,. 

- the fee simple to said lands shall vest in the said State of Louisiana, subject to the 
disposal of the legislature thereof: Provided, however, That the proceeds of said lands. 


shall be applied exclusively, as far as ae to the ronsyeyon. of the leveesand ~ 


drains aforesaid. . 

“Sue. 8. And be tt further enacted, That in sania out a list of these swamp lands, 
subject to overflow and unfit for cultivation, all legal subdivisions; the greater part 
_. of which is of that character, shall be. included in said jist; but when the greater 
part of a subdivision is not of that character, the whole of it shall be excluded 
therefrom: Provided, however, That the provisions of this act shall not apply to any 
lands fronting on rivers, creeks, bayous, water courses, etc., which have beeu sur- 
veyed into lots or tracts under the acts of third March, cighteen huudred and eleven, 
and twenty-fourth May, eighteen hundred and twenty-four: And provided further, 
That the United States shall in no manner be held liable for any expense incurred in 
selecting these lands and making out the lists thereof, or for making any surveys 
that may. be required to carry out the provisions of this act. 


The act of September. 28, 1850 (9 Stat., 519), was entitled: “An Act 
to enable the State of Aveansds and other States to reclaim the ‘swamp 
lands’ within their limits,” and provided: 


‘That to enable the State of Arkansas to construct the necessary levees and drains 
to reclaim the swamp aud overflowed, lands therein, the whole of those swamp and 
overflowed lands, made unfit thereby for cultivation, which shall remain unsold at 
the passage of this act, shall be, and the same are hereby, granted to said State. 

Suc..2. dnd be it further enacted, That it shall be the duty of the Secretary of the 
Interior, as soon as may be practicable after the passage of this act, to make out an 
accurate list and plats of the lands described as aforesaid, and transmit the same to 
the governor of the State of Arkansas, and, at the request of said governor, cause 
a patent to he issued to the State therefor; and on that patent, the fee simple to said 
Jands shal] vest in the said State of Arkansas, subject to the disposal of the legisla- 
ture thereof: Pr ovided, however, That the proceeds. of said lands, whether from sale 
or by direct appropriation in kind, shall be applied, exclusively, as far as necessary, 
to the purpose of reclaiming said lands by means of the levees and drains aforesaid. 

Src. 3. And be it further enacted, That in making out a list and plats of the land 

_aforesaid, all legal subdivisions, the greater part of which is ‘wet and unfit for cul-— 
tivation,” shall be included in said list and plats; but when the greater part of a 
subdivision is not of that character, the whole of it shall be excluded therefrom. 

Src. 4. And be it further enacted, Thatthe provisions of this act be extended to, and 
their benefits be conferred upon, each of the other States of the Union in which such 
swamp and overflowed lands, known as etane) designated ag aroresnid, may: be | 

Sitnated. . : : . 


The act of March 2, 1855 (10 Stat., 634) was entitled: “An Act for | 
the relief of purchasers and locators of swamp and overllowed lands,” uy 
and provided : | 

That the President of the United States cause vatents to be issued, as soon as prac- 


- ticable, to the purchaser or purchasers, locator or locators, who: have made entries | 
of the public lands, claimed as swamp lands, either with cash, or with land war- | 
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rants, or with scrip, prior to the issue of patents to the State or States, as provided 
for hy the second section of the act approved September twenty-eight, eighteen 
hundred and fifty, entitled, “An act to enable the State of Arkansas and other 
States to reclaim the swamp lands within their limits,” any decision of the Secretary 
of the Interior, or other officer of the government of the United States, to the con- 
trary notwithstanding: Provided, Thatin all cases where any State, through its con- 
stituted authorities, may have sold or disposed of any tract or tracts of said land to 
any individual or individuals prior to the entry, sale, or location of the same, under 
the pre-emption or other laws of the United States, no patent shall be issued by the 
President for such tract or tracts of land, until such State, through its constituted — 
authorities, shall release its claim thereto, in such form as shall.be prescribed by the 
Secretary of the Interior: And provided further, That if such State shall not, within 
ninety days from the passage of this act, through its constituted authorities, return 
to the General Land Office of the United States a list of all the lands sold as afore- 
said, together with the dates of such: sale, and the names of the purchasers, the . 
patents sliall be issued immediately thereafter, as directed in the foregoing section, 
Src. 2. And be it further enacted, That upon due proof, by the authorized agent of” 
the State or States before the Commissioner of the General Land Office, that any of 
the lands purchased were swanp lands, within the true intent and meaning of the 
act aforesaid, the purchase money shall be paid over to the said State or States; and . 
where the fae have been located by warrant or serip, the said State or States - 
shall be authorized to locate a- quantity of like amount, upon any of the publie 
lands subject to entry, at one dollar and a quarter per acre, or less, and patents shall 
issue thercfor, upon the terms and conditions enumerated in the act aforesaid: Pro- 
vided, however, That the said decisions of the Commissioner of the General Land Office 
shall be approved by the Secretary of the lnterior. 


The act of March 3, 1857 (11 Stat., 251), provided: 


That the selection. of swamp and overflowed lands granted to the several States 
by the act of Congress, approved September twenty-eight, eighteen hundred and 
fifty, entitled ‘‘An act to enable the State of Arkansas and other States to reclaim 
the swamp lands within their limits,” and the act of the second of March, eighteen 
hundred and forty-nine, entitled ‘‘An act to aid the State of Louisiana in draining 
the swamp lands therein,” heretofore made aud reported to the Commissioner of the 
General Land Office, so far as the same shall remain vacant and nnappropriated, and 
not interfered with by an actual settlement under any existing law of the United 


_. States, be and the same are hereby confirmed, and shall be approved. and patented 


to the said several States, iu conformity with the provisions of the act aforesaid, as 
soon as may be practicable after the passage of this law: Provided, however, That 
nothing in this act contained shall interfere with the provisions of the act of Con- 
gress entitled ‘“‘An act for the relief of purchasers and locators of swamp and over- 
flowed lands,” approved March the second, eighteen hundred and filty-five, which 
shall be and is hereby continued in force, and extended to all entries and locations | 
of lands claimed as swamp lands made since its passage. — 
To save space and repetition, these several acts will hereafter be 
referred to, respectively, as the Louisiana act, the Arkansas act, the 
indemnity act, and the confirmatory act, . 
_ In construing a statute a court may properly refer to the conditions 
of persons and things to be affected by such act, as well as the state of 
things as they appeared to the legislature at the time the enactment 
was considered. See Aldridge v. Williams, 3 How., 9; United States 
_ v. Union Pacific R, R, Co., 91 U.8., 72; District of Columbia v. Wash- 
ington Market. Company, 108 Uz 8.; 243 Platt v. Union Pacific R. R. 


Co, 99 U. 8., 48, 
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This has been applied by the Department. See Townsite of King. | 
fisher v. Wood, 11 L. D., 330; Grandin Bros, et al, 18 L. D., 459. 
Applying this rule to the Tioutsian. act, at the time it was passed the 
- southern portion of the State was lareely. if not principally, low, flat, 
swampy, marshy in character; in some instances, especially towards | 
~ the mouth of the 1 Mississippi river; much the greater part of the land, 
8 little back from the rivers, lakes and bayous, was in fact lower than 
_ the beds of such streams, or other bodies of water. From the northern’ 
boundary of the State to its center there was a. strip of land from fifty 
_ to one hundred miles wide on the west side of the Mississippi river, 
_ which lands were likewise low, swampy and marshy in character. Tt 
_ was stated in the House of Representatives, by Mr. Bowlin, when the 
Louisiana act was under consideration: ‘that the- precise amount of 
swamp lands in the State was 5,429,000 acres, as reported by the sur- 

_veyors.” See Congressional Globe, 30th Congress, 24 Session, p. 591. 

_ On the day the act passed the House, Mr. Harmanson, a representative | 
from the State of TOmsIaNS stated ees the debate, among | other | 
things: 

That the State of icant and the citizens of ee State, had soueented about 
fourteen hundred miles of levee, to keep out the waters of the river from the low 
lands, This worl had been done at a cost of eight millions of dollars, as estimated 
by the committee on public lands; but which, in fact, had cost at least twenty mil- 
lions. What had been accomplished by that work? Three millions five hundred 
thousand acres of land, which were before unfit for cultivation, had been reclaimed 
for the benefit of the general government, This vast amount of rich land, so 
reclaimed by Louisiana levees, had poen sold, and the government: had pocketed 

their proceeds. ° 
~ The report of the Gornmmilssioncr of the General Land Office stated: that there were 
two millions two hundred thousand acres of swamp lands now in Louisiana, and he 
(Mr. H.) believed that one million of acres.of these lands could be reclaimed. It 
would require five millions of dollars to accomplish this work, and the State of Loui- 
‘siana was obliged to do this work, because it was required by the health of the 
country. .... But the State of Louisiana was compelled by the force of cir- 


= | cumstances to reclaim these lands; and the only question was, whether the general — 


government would give them to ne State, ‘by way of compensation for the cost of 
reclaiming them. :.... Would the gentleman refuse to be just to Louisiana, for 
fear of receiving injustice at the hands of other States? .... | 

He urged again the consideration of the claim of his State upon the general g£ov- 


a ernment, because she had already reclaimed three and a half millions of acres of the 


-publi¢e lands; and he claimed the passage of the bill as a debt due. from the genera] 


” government. 


_ Mr. Brodhead said he had ‘put 2 a ‘word to say in ea ianation of the bill, In 1829 
_the officers of the government reported 5,429,260 acres as the whole amouut of the 
great swamp lands in the State of Louisiana. On the 16th of April last, the Com- 
missioner of the General Land Office reported that these swamp lands, at that time, 
had been reduced to 2,246,075 acres. It was apparent, therefore, that, since the year 
1829, the State and people of Louisiana, by the levees which they had thrown up, 
had reclaimed and enabled the general government to throw into the market very | 
large bodies of rich and valuable land. .... 

This large body of government land had been paens into saekobt since the year 
1829 at the expense of the people of Louisiana. 

See Cong. Globe (No. 92), 30th Cong. 24 Sess. p. 592, 
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By an act of the iesisiatars of Louisiana, of February 7, 1829 ee 
Session laws for that year, p. 76), it was provided by section 1: 


That throughout all the por tion of the State watered by the Mississippi « and the — 
bayous running to and from the same which are settled, where levees are necessary _ 
to confine the waters of that river, and to shelter the inhabitants against the inunda-— 

tions, the said levees shall be made by the. riparian propristors in the- “proportions — 
and at the time hereinafter PECeCtyeOe: | 


The second section prescribes the height and character of the levees. | 
Other sections of the act specifically deal with the subject of levees, and 
‘define the duties of the owners of lands on the banks of the Mississippi 
and bayous running to and from it, respeeting the making of levees, 
roads, etc. These provisions were carried forward and are to be found 
.In the Revised Statutes of said State. See Revised Statutes poMsiens, 
1856, p. 481 et seq. 

With these aids, and the plain lang uage of the act. itself, there i is no 
7 difficulty i in arriving at the papers and intention of Coir in pass- | 
ing it. | 

The act. was clearly a gr ant én presenti, giving to the State “the | 
wholé of those swamp and overflowed lands,” which were at the date of 
the act unfit for cultivation. The words used, ‘‘shall be, and the same 
are hereby, granted to that State,” clearly import a present grant, and. 
had the effect of a conveyance at the date of the act; thereafter the — 
only thing that was required to, be done was the identification of the 
land, ‘The second section provided the manner that such identification - 
- should be accomplished, and when accomplished “the fee simple to said — 
lands shall vest in said State of Louisiana;” no patent was required or 
necessary to. complete the State’s title to the lands granted. ‘The first 
proviso in section 3 of the act carves out of the grant “any lands front- | 
ing on rivers, creeks, bayous, water courses,” etc., for the very reason 


i that Congress must have understood that all. aS lands had: been — 


reclaimed either by the riparian owners or the State under State laws; 
and, therefore, such Jands: were not in fact swamp or overtlowed at the: 
date of the act. 

The Arkansas act granted to that State “the whole of those swamp 
and overflowed lands made unfit thereby for cultivation,” which — 
remained unsold at the date said act was passed. It was clearly a 
grant in presenti, taking effect as soon as the lands could be identified 
by listing and platting as specified in the act. It differed from the 
Louisiana actin that the Secretary of the Interior was required to cause 
- to be issued a patent to the State for said lands; “and on that patent, 
the fee simple to said lands shall vest in the said State of Arkansas,” . 
and in other respects. But in this opinion it is not material to discuss 

the provisions of said act, except the 4th section, which extended the 
provisions of said act to, and conferred its benefits upon, ‘each of the 
other States of the Union in which such swamp and overflowed lands, 
known as (and) designated as “aforesaid, may be situated.” e ane right 
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of Louisiana to any swamp land. indeninity depends entirely upou 
whether this section applies to said State, for the indemnity act of 1855, 
under which Louisiana makes the claim herein, specifically refers to the 
Arkansas act, and clearly and distinctly confines the indemnity it pro- 
vides to such States only as were included in the Arkansas act. In 
this particular the language of the indemnity act is so plain and une- 
quivoecal that it can not be misunderstood. 

The confirmatory act of 1857 referred to the ipamiana and Arkansas 
acts, and simply confirmed to the several States the swamp and over- | 
flowed lands theretofore selected and reported to the Commissioner of 
the General Land Office, so far as the lands remained vacant and 

- unappropriated, and when such selections did not interfere with actual 
settlement claims under any existing law of the- United States. The 
proviso to said act continued in force and extended the indemnity act 
to all entries and locations of lands claimed as swamp lands since its © 
passage. The effect of this proviso was to simply keep in force the | 
indemnity act of 1855 as 00 the subject matter as applied to the States 
included therein. |. 

Adverting to the 4th section of the Ae aiiase act, for the purpose of 
determining whether or not it embraced the State of Louisiana, it 
seems proper to refer to the construction heretofore placed upon it by 
the Department. | 

On December 23, 1851, Secretary Stnart held that the Louisiana and 
Arkansas acts were not to be construed in part materia, and that: 

The act of March, 1849, has reference to Louisiana alone, and requires that the - 
selections should be made under the direction of the surveyor-general, at the expense 
of the State of Louisiana entirely, and after the governor of that State should have 
informed the Secretary of the Treasury that the necessary preparatious to defray 
those expenses had been made by the State. The provision in the act of September, 
1850, is entirely different; for it makes it the duty of the Secretary of the Interior to 


make out lists and plats of the lands thereby granted, and to transmit the same to 
the governors of the States. See 1 Lester, 549, 550. 


On January 14, 1856, Secretary McClelland held that: 


The act of 1849 is not merged in the act of 1850, but each-is to be executed accord- 
ing to ils special tenor and provisions, the latter being merely cumulative, and 
embracing land which was excepted from the operation of the former. Ib, 554. 

On February 12, 1886, your office refused to allow the State of Lou- 
isiana indemnity for swamp lands sold in said State between March 2, 
1849, and September 28, 1850, On appeal to the Department doubts 
arose as to the proper construction of the swamp land grants of 1849 © 
and 1850, and also the indemnity act of 1855 and the confirmatory act of 
1857, and the matter was referred to the Attorney General for his opin- 
ion. On January 11, 1887, Attorney General Garland submitted his 
opinion, in which, after referring to the Louisiana and Arkansas acts, 

he said: 


This last act was sébetantially a re-enactment of the act of the 2d of March, 1849, . 
so far as Louisiana was concerned, with an extension of the grant in that act so as 
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to include the lands which had been exeluded by the exception in the former enact- 
Ment, asto which it was anew and substantive grant on the 28th of September, 1850. 
_ Both of these acts were grants in presenti by which, from their respective dates, the 
title to the lands therein descrilved became vested in the several States, .-... 
These definitions of swamp lands in the acts of 1849 and 1850 are substantially the 
same. Ther efore, all swamp lands granted by the act of 1849 would be within the 
intent and meaning of the words ‘‘swamp lands” in the act of 1850.. The considera- 
tion for the grants in the‘acts of 1849 and 1850. was the same. ‘he errors committed 
by the officers of the United States against both grantees were the same in effect. 
The wrongs done to both classes of purchasers were the same. 


Mr. Garland also refers to an opinion rendered by Attorney Gen eral 
Speed (11 Opins., 472, and 3 L. D., p. 396) as supporting his views. See 
Attorney General Garland’s opinion, 5 L. D., 464, et seg. — 

By reference to Attorney General Speed’s opinion (11 Opins., 467 to 

73, inclusive), it will be observed that said opinion related exclusively . 
to the right of the State of Iowa to swamp land indemnity; and involved 
the construction of the acts of March 2, 1855, and March 3, 1857. 
There was no question but what Iowa was included in the Arkansas 
act of 1850. The only bearing General Speed’s opinion could possibly 
have in determining this case is found in that portion wherein he dis- 
cusses the ptoviso in the confirmatory act of 1857. In so far as he 
construed said proviso he seems to have held that it only amounted to 
a legislative declaration that the act of 1855 is “‘ hereby re-enacted,” | 
having the same effect as if it had been in terms repeated and re-en- 
acted on the third of March, 1857. _ 7 | 

The State of Louisiana (3 L. D., 596), referred to by Attorney Gen- 
eral Garland, was a formal affirmance by Secretary Teller of a judg- 
ment of Commissioner McFarland, in which the Commissioner held 
that the State of Louisiana was entitled to indemnity. The decision 
of the Secretary does not discuss the question as to the rights of the 
State. He simply stated that he saw no reason for excluding the State 
of Louisiana from the benefits of the acts of 1855and 1857. The Com- 
missioner’s decision is set out at length, in which it is said, inter alia, 
that: : 

‘It is true that the act of 1849 is not specially mentioned in the act of September 
28, 1850, or of March 2, 1855, bub it is to be presumed from the lauguage of these 
acts, in connection with that used in the act of March 3, 1857, which includes Lon- 
isiana, that it was the intention of Congress to confer the benefits contained in the 
acts of 1850 and 1855 to all the States over which the swamp land grant had been 
extended, if not, why was Lonisiana included in the confirmatory act of March 3, 
1857, which act places her on an equal footing with the other States. 

It is claimed by the State that the act of February 20, 1811 (2 Stat., ° 
641-643), has no bearing on the questions | involved 1 in the case. The 
oth. section of said act provided: : : 

That five per centum of the net proceeds of the sales of lands of ‘ia United States, . 


after the first day of January, shall be applied to laying out and constructing pone | 
lic roads and levees in the said State, as the legislature thereof may direct. , 


Section 1 of the act of September 4, 1841 (5 Stat., 453), provided that | 
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ane States of Ohio, Indiana, [llinois, Alabama, Missouri, Mississippi, | 


Louisiana, Arkansas, and Michigan were to be paid ten per cent of the — 


net proceeds of the sales of public lands therein, without in any man- 
ner diminishing the sum theretofore granted to any of said States. 


Section 2 of ‘said act provided that, after deducting said amount and 
all expenses connected with the survey, sale, etc., of said lands, sold 
after the 21st day of December, 1841, the net proceeds: were to be 


- divided among the twenty-six States of the Union, the District of Co- 


lumbia, and the Territories of Wisconsin, Iowa and Florida, according 


to their respective population, as Shown by the census of 1840. By the 


8th section of said act each of the States named in the first section was 
granted 500,000 acres of public lands, and the same amount for each 


new State thereafter admitted into the Union. Section 9 required the | 


proceeds of the lands granted by section 8 to be faithfully applied to 
objects of internal improvements within the respective States, namely: 
“Roads, railways, bridges, canals, and puEroveMion of water-courses, 
and draining of swamps.” 

. While it may be true that these acts do not directly bear on the 


material questions involved, yet there can be no question but what 


they may properly be considered as aids in arriving at the DIEDORE of 
Congress in passing the Louisiana act of 1849. 
In the appeal great stress is laid upon the opinion of Assistant At- 
torney General McCammon, in State of Ohio (3 L. D., 571), and it is 
claimed by the State that it was upon the authority of said opinion that 
the first indemnity ever allowed the State of Louisiana was on Decem- 
ber 28, 1885, Said opinion refers exclusively to the Arkansas act, the 


acts of 1855 and 1857; it makes no reference to the Louisiana act, and 


can not be accepted aS alr authority in determining the matter herein 

involved. | , 
~The Louisiana act was a eel acti in that it Say applied to the State 

of Louisiana. It granted to said State all the swamp lands therein, 


except lands bordering on streams, rivers, and bayous, which it is clear, 


in view of the debates in Congress, and the Statutes of Louisiana, here-. 


_ inbefore referred to, were not understood to be or regarded as swamp 
lands. The exception seems to have been made for the very purpose of 


protecting the United States from claims thereafter made by the State | 


for the lands embraced in its terms. Said exception refers to lands 
~ surveyed under the act of 1811, which gave to the State five per cent 


of the proceeds of their sale for the very purpose of reclaiming them by 


draining and levees. This construction accords with sound reason, | 


% 


and under it every part of the act is harmonized. ‘Said act was special 


and local, in that it only applied to the State of Louisiana. The United 


States having granted, in contemplation of law, all the swamp lands in 


 . Louisiana, there was no swamp land in that State when the Arkansas. 


act was passed, and in the very nature of things the Arkansas act did 


- not apply to any lands in the State of Louisiana. The Arkansas act 


| 
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was a general act. In construing said acts, the maxim of generalia — 
—specialibus non derogant applies. Endlich on the Pieces of 
Statutes, section 223, states it as follows: 


‘Itis buta particular application of the general, presumption against an intention 
to altér the law beyond the immediate scope of the statute, to say that a general 


act is to be construed as not repealing a particular oue, that is, one directed toward 


a special object or special cluss of objects. .... It is usually presumed to have only. 
general cases in view, and not particular cases which have been already otherwise _ 
provided for by the special act. -.... Having already given its attention to the 


particular subject, and provided for if, the lewinlature is reasonably presumed not 
to intend to alter that special provision by a subseq nent general enactment, unless 
that intention is manifested in explicit language or there be something which shows | 
that the attention of the Legislature had been turned to the special act, and that 
the general one was intended to.embrace the special cases within the previous one; 
or something in the nature of the general one making it unlikely that an exception 
was intended as regards the special act. The general statute is read as silently, — 
rues @ from its operation the cases which have been pr ovided f or by the special 
one. | 


Applying this rule to the 4th paotiolk of the ae act, it i per- 
fectly clear that Congress did not intend that said section should apply 
to the State of Louisiana. The whole snbject-of swamp lands in that | 

State liad been disposed of in the prior special act, and therefore the 
Arkansas act should be read as silently excluding from its operation 
the State of Louisiana. This conclusion must necessarily result in 
denying the right of Louisiana to any indemnity, for, as before sug- 
gested, the indemnity act of 1855 specifically limits its provisions to. 
such States as were included in the Arkansas act. . 

The confirmatory act of 1857.extended the act of 1855 and confirmed 
selections of swamp lands made by all the States, and in clear lan- 
guage included Louisiana in its confirmatory provisions, but it does 
not follow that in the matter of indemnity it had any reference to said 
State. Louisiana under the act of 1849, in common with Arkansas and 
other States under the Arkansas act, had made selections under the - 
respective laws granting swamp land: and Congress by the act of 1857 — 
confirmed said selections. _Such confirmation had nothing to do with _ 
indemnity; it dealt exclusively with State selections. The fact that 
‘the State of Louisiana is referred to specifically in the matter of selec- 
tions in the act of 1857, and not so referred to in the indemnity act, is 
an additional reason for believing that Congress did not intend to | 
include Louisiana in the matter of indemnity. - 

Taking into consideration the conditions that avinteds4 in the State of 
Louisiana, as shown by the debates in Congress and the statutes of that 
State, at the time the Louisiana act was passed, and the nature and 
character of the act itself, there seems to be no escape from the coneln-_ 
sion that Congress intended by said act to convey to said State all the 
swamp lands in said State, and thereby finally and forever settle every 
question in respect.to swamp Tenet so ) far as that Dee er pate was | 

— :10671—VvoL 24-16 cme 7 7 
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concerned; that the lands excepted in said act were clearly understood 
not to be swamp land in character, but reclaimed, in so far as they had | 
_ been swampy. 7 | 
- It is equally clear, in the light of reason and tie surieeties that said 
State was not intended. to be included -in the Arkansas act, nor in the 
indemnity act of 1855; that the act of 1857 only operated in said State 
to confirm to her the selections theretofore made under her grant. | 
It follows that the State’s application inust ne and it 1s hereby; 
rejected and dismissed, | 


“OKLAHOMA LANDS—SECTION 16, ACT OF M ARCH ts 1891, 


‘BONNETT v. J ONES (ON. REVIEW), 


'The provision in section 16, act of March 3, 1891 (26 Stat., 989), that the lands | 
specified therein shall be opened to settlement ‘under ‘the provisions of the 
homestead and townsite laws,” should he construed to mean that said lands are 
to be opened to settlement under the homestead and townsite laws governing the 
disposition of lands in Oklahoma, and not operating to repeal the provision con-— 
tained in section 20, act of May 2, 1890, disqualifying as homesteaders all per- 
sons owning one hundred and sixty acres in any State or Territory, and mappcaple 
to all lands in Oklahoma. 


Secretary Bliss to the Commissioner of the General Land Office, March 
.(7. A. LZ.) : "hg ASOT cc (HE. M. &.) 


This case involves the SE. 4 of Sec. 5, T. 16 N., R. 7 W., Kingfisher 
land district, Oklahoma Territory, and is before the Department 
pen for review, by James Jones, of departmental decision of 
December 28, 1896 (23 L. D., 547), in which was awarded the land in. 

controversy to William J. Bonnett, That decision held that Jones was 
the owner Of 160 acres of land at the time of the -hearing in the case, 
and that under the law such ownership deprived him of the right. of 
entry upon land situated in Oklahoma Territory. 

By act of Congress of may 2, 1890 (26 Stat., 81, page 91 thereof Sec 
tion 20), it is provided: 

And no person who shall at the time be seized in fee simple of one oe and | 


sixty acres of land in any State or Territory, shall hereafter be entitled to enter land 
in said Territory of Oklahoma. 


By act of Congress of March 3, 1891 (26 Stat, 989, page 1026 thereof, 
section 16), it 1s provided: 


That whenever any of the lands acguined — either of the three foregoing agree- 

- ments respecting lands in the Indian or Oklahoma Territory shall by operation of 

law or proclamation of the President of the United States be open to settlement 

they shall be disposed of to actual settlers only, under the provisions of the home- 

stead and townsite laws (except section twenty-three: hundred and one of the. 
Revised Statutes of the United States which shall not apply). 


By act of Congress of March 3, 1891 (26 Stat., 1095, page 1098 thereof, 
under the head of section 5), itis provided, in the amendment of sec- 
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tion 2289 of the Revised Statates, after setting forth the qualifications 
of entry— 

but no person who is the nEgorieter of more ‘tien one hundred and sixty 2 acres of 
land in any State or Territory, shall acquire any right under fhe homestead law. 

In. the decision sought to be reviewed it was held that the act last 
referred to could not under any construction of law known to the 
courts, be held to affect the class of lands mentioned in the act of May 
2, 1890 (supra), because the one is general and the other special. 

Counsel for the petitioner contends that the act of March 3, 1891 
(26 Stat., 989), does serve to except these lands from the abridgment 
of the right of entry contained in the act of May 2, 1890, because it- 
was under one of the three agreements mentioned in this ae that. the 
Cheyenne and Arapahoe lands were thrown. open to settlement, and 
under section 16 (supra) said lands were throw open to settlement 
under the provisions of the general homestead law. 

Section 20 of the act of May 2, 1890, as has already been ‘shown, 
contains an abselute and unqualified prohibition to any one who owned 
160 acres of land in any State or Territory from thereafter acquiring 
title under the homestead law to any land in the Territory of Oklahoma. | 
That was a general prohibition applicable to all lands within the Terri- 
tory of Oklahoma. And as the Cheyenne and Arapahoe reservation - 
is now a portion of that Territory, it is applicable to lands which were © 
_ formerly in such reservation, as much as to any other lands within its 

territory. | 

Repeals by implication are not favored by the courts; aud a subse- 
quent act will not be held to repeal the provisions of a former act unless 
necessitated by the clear intent of Congress; in such instances as where 
there is a clear conflict between the meaning and scope of the acts. 
No. such necessity is here presented. Both acts can stand. | 

The act of March 3, 1891, setting forth that these lands are opened 
to settlement “under the provisions of the homestead and townsite 
laws,” can be and should be construed to mean that the land within — 
the Cheyenne and Arapahoe reservation is open to settlement uuder 
the homestead and townsite laws pertaining to the Territory of Okla- . 
homa. In this manner both acts are given force and effect without | 
such construction being inharmonious with the true meaning of both. 
- The motion for review is therefore denied. 
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An application for a writ a certiorari will be denied where the applicant has not 
previously sought relief through appeal, as pr ovided 1 in the Rules of Practice. 


Secretary Bliss to the Commissioner of the General Land Office, March | 
(LHL) | ‘ 15, 1897, ree Cra! YP MeO.) 


Clay See has filed an n apptication for an order aipectii g your office: 
to transmit to the Departinent the record in the case of Frank V. See 
against said Clay See, in the matter of the simultaneous applications 
of the parties named to enter certain lands—the particular tract in 
conflict, being the NW. 4 of the SW. dof Sec. 34, 1.5 N., BR. 20 W., 
Missoula land district, Montana. 

The applicant complains of the decision of your + office, dated October — 
22, 1896, a copy of which is filed with his application, 

The local officers had recommended that Clay See’s homestead entry 
be canceled in so far as it embraced the forty acres in controversy, and 
that Frank V. See be permitted to file thereon. | 
| Clay See filed an appeal to your office, alleginig that it was error on 
the part of the local officers— 

1. To recommend the homestead entry of Clay be canceled as to the NW. + of the 
SW.4 of Sec. 34, T.5 N,, R. 20 W., and that Frank V. See be allowed to file upon 
the same; — 

2, Not to have recommended that said homestéead entry remain intact, and that 
said contest of Frank Y. See be dismissed. 

A motion was made to dismiss said appeal, on the ground that it failed. 
to set forth specific points of exception to the decision appealed from, 
as required by the Rules of Practice. 

‘This motion was. granted; and your office, eieceetih g to consider the 
case under Rule 48 of Practice, held the decision of the local officers 
final as to facts, concurred with them as to their conclusions of law, 
and directed the cancellation of Clay See’s entry as to the forty acres 
in conflict—in case the plaintiff applied to perfect his application there- 
for into an entry: | 

It does not appear from anything in tie. application or the accom: | 
: panying papers that Clay See has ever filed an appeal from sald adverse : 


decision of your office. 


The right of proceeding by certior aril Was instituted as a remedy for 
any injustice done by your office where the right of appeal therefrom 


does not exist (Florida Navigation Co. v. Miller, 3 L. D., 324-5; George 


K. Bradford, 4 L. D., 269; and many cases since); or where appeal has 
been filed but the right denied by your office (Cedar Hill Mining ©o., 
14. D., 628, and many cases since). But the Department will not 
countenance, upon the grounds appearing by this record, a resort to 
the extraordinary remedy of certiorari where the applicant has not 
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previously sought relief through the aeciigne method provided by the © 
. Rules of Practice,—to wit, by appeal (Smith ». Noble, 11 L. D., 558; 
Spratt ». Edwards, 15 L. D. , 290; and many other a 

The application is denied. | , , 


ag JUDGMENT—FINDING OF FACTS—CORRECTION OF ERROR. 


FLORIDA RAILWAY AND NAVIGATION Co. v, HAWLEY. 


On the application of a party in interest the Department may. reform its finding of 
facts in a previous decision,-so that it may be in accord with the record in the 
case, where such action seems requisite for the protection of the SeEUcane, 
| es the judgment as rendered may. not be affected thereby. 


: Seer etary Bliss to the. Commissioner of the General Land Orfice March — 
(I. H. L.) i: LS, 1897 at (FE. W. C.) 


A motion has been filed on behalf of Chauncey I. Hawley to correct 
an alleged error in the finding of tacts contained in departmental deci- 
sion of March 21, 1894 (18 L. D., 236), In said decision it was held. 
(syllabus): | : 2 * | 

A tract of land withdrawn for indemnity purposes under a railroad grant, and. 
included in a descriptive list of lands announced for public sale under a subsequent 
proclamation of the President, that excepts therefrom all lands ‘‘reserved for rail- 
road purposes” can not be regarded as “offered”; and a private cash eutry of a 
tract occupying such status is void, and not subject to equitable confirmation. 

Said decision was upon a motion filed for a review of departmental 
‘decision of May 20, 1889 (not reported), in which it was held that the 
private cash entry of Chauncey I. Hawley, made April 27,-1882, for. 
certain tracts in the Gainesville land district, Florida, mish be. sub- 
mitted to the board of equitable adjudication for confirmation. 

The tracts covered by said entry are within the indemnity limits of. 
the grant made to the State of Florida by the act of Congress approved 
May 17, 1856 (11 Stat., 15), to aid in the construction of a railroad from 
. Amelia Island toamna Bay and Cedar Keys. The lands were in a 
state of reservation at the date.of the allowance of Hawley’s entry, 
and it was upon this ground that Hawley’s entry was held to have 
been void and not capable of confirmation. The holding to this effect 
will be found in that portion of the opinion reported.on pages 240 and 
241 of the said land decisions, wlierein it was held: 4 
| There being no authority to offer the tract in contr oversy, it must be considered 
as having never been offered, and, under the rulings of the court and of the Depart-: 


ment in the cases above cited, the private cash entryof Hawley was without author- 
_ ity and void and can not be coniemed by the board of equ itable adjudication. 


This would seem to have effectually disposed of any tights under ‘ 
-Hawley’s entry; ; the opinion proceeds, however— — 7 


Si further appears that the company applied to select this tract prior to the revo- 
cation of the withdrawal, and that the application was refused because of the entry 
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of Hawley. ‘The company appealed from the action of the local officers, rejecting 
said list, but it was afterwards discovered that the local officers bad neglected to 
place the selections of record, and your office was asked to correct, that error, which » 
was refused. 


The finding eel of is the ‘the company apoealed: from the 
‘action of the local officers, rejecting said list.” _ | 

While the decision was in no wise predicated upon this finding, and 
would not be affected by its elimination or change, yet as it is urged 
that said finding may prejudice any future rights desired to be asserted 
by Hawley in the courts, I have deemed it proper to inquire as to the 
correctness of the same, and find from the records of the land office, 
gathered from the report mace by your office in response to a call from 
this Department, that, as a matter of fact, the company did not appeal 
from the action of the loeal officers in refusing to accept its list No. 2, 
covering this land, which list was tendered at the local office June 1, 
1887. The finding made in said departmental decision, that the com- 
pany appealed from the actiou of the local officers, rejecting its list 
covering the tract embraced in Py s Diehese) 18 error and is Set 
aside. | 

In answet to the mein iti is urged on belialt of the Florida Central 
and Peninsular Railroad Company, the present claimant under said 
grant, that the finding should not be made that the company did not 
appeal, without a detailed statement of the several actions taken by 
~ your office and the local officers in relation to selections on account of 
this grant, which it is claimed will show that the selection in question 
was simply held in abeyance. | | 

As before stated, the decision of the Department was not predicated 
upon, nor influenced by, the finding complained of, which, it is clearly 
_ shown, was an erroneous finding; and the same having been set aside, 
it seems to be unnecessary to further complicate the record in said 
case by any finding of facts not necessary to the conclusion reached in 
| ‘Said opinion. 

-The motion and accompan yin ° papers are herewith returned for ile 

files of your ue | 


REPAYMENT_ASSIGNEE—MORTGAGEE . 
CALIFORNIA MORTGAGE LOAN AND TRUST Co. 
No right 0 of repayment is acquired by an assignee whose interest in ‘the land is not 
obtained uutil after the cancellation of the entry. | 
The ri ight of assignees to repayment is limited to assiguees of the and, and. does not 
extend to one holding an assigninent of the claim for the money paid on the entry. 
A mortgagee is not an assignee, within the intent and meaning of a act PEOVEINE 
for repayment, if the mortgage is merely a lien on the land. 


On application for repayment by an eaten he must show that the land is free 
from incumbrance, 


Secretary Bliss to the Commissioner of the General Lond Office, March 
-(L A. TL.) ° | 15, 1897, MeO.) 


The California Mortgage, Loan and. Trust Company has appealed 
orn the decision of your office, dated November 19, 1895, denying its 
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application for repayment of the purchase money naa by William B. | 
Stewart for the land embraced in his pre-emption cash entry, No. 3640, | 


_ for the NE. 4 of Sec. 32, T, 4 S., R. L K., Los Angeles Jand district, 


California. 
- Said entry was canceled on March 31, 1890, because. the land had 
been, by executive order of June 19, 1883, reserved from cny; for the 


benefit of the Mission Indians. | 
On Noveinber 27, 1893, the company pee named, claiming as mort- 


gagee, applied to ie the eutry reinstated. “The application was 

denied by your office, on December 8, 1893; and on appeal the Depart- 
mIneut, on April 15, 1895, affirmed said decision, (See 307 L. and RR. 
150.) 

Thereupon the company applied for repayment of the purchase 
money. With said application the company filed a certified copy of 
the receiver’s receipt; the affidavit of the vice-president and general 
manager of the compaiiy, setting forth that said company, on July 28, 
1889, loaned to said Stewart the sum of one thousand dollars, receiving 
as security for such loan a. mortgage on the land; a grant deed, dated 
May 4, 1894, from Stewart to the company (duly recorded); a quit- — 
claim deed fr om the company to the United States; an assignment by 
Stewart to the company of all right, title, and we est in the money 
paid by him to the United States for the: Jand in OER and 
other documents. 

Your office held. that, inasmuch. as the death from Stewart to the 
company was subsequent to the cancellation of the entry, it gave . 
the company no claim to pepayaneny of the oes money. paid by 
Stewart. 

It clearly appears that Stewart's arin was “erroneously allowed, aan 
within the meaning of Sec. 2 of the act of June 16, 1880 (21 Stat., 287); 
the only question for consideration is, whether the repayment should 
be made to the California Mortgage, Loan and Trust Company. 4 
It is well settled that no right of repayment is acquired by an 
_ assignee whose interest in the land is not obtained until after the can- 
cellation of theentry. (Adolph Emert, 14 L.D.,101; AlbertG.Craven, _ 
—id., 140; Alpha L. Sparks, 20 L.D. 15.) Also that theaiahit of repay-. | 
ment is restricted to assignees of the land, and does not extend to -— 
_ persons holding an assignment of the claim for the money paid on the 
entry. (Instructions of November 2, 1895, 21 L.D., 366.) 

- The decision of your office correctly held that the showing made by 
the company relative to. the existence of said mortgage was unsatis- 


‘ factory. Such evidence may, however, be hereafter furnished by sup- 


_ plementary proof. 
The question then remains for dsaatiennton: whether, i in case such 


satisfactory evidence should be furnished, the company would be - 7 


entitled to repay ment? . 
~The Department has repeatedly held that where a mortgage ismerely — 
a lien on the land, the mortgagee is not an assignee of.the entryman 
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-witiiin the meaning and intent of the act providing for repayment. 
| (Alonzo W. Graves, 11 L.D., 283; Emma J. Campbell, 15 L.D., 392.) - 

_ By the Civil Code of California (Sec. 2920), it is declared that @ mort- 
gage ‘Gs a contract by which specific property is hypothecated for the 
performance of an act, without the necessity of a change of possession.” 
Sec. 2923:—The lien of a mortgage is special, nnless otherwise 
| expressly agreed, and is independent of possession.” Sec, 2926:— A 
‘Mortgage is a lien upon everything that would pass by a grant of the 
property.” And Sec. 2927 declares that a mortgage does not entitle a 
mortgagee tO possession. 

The California Mortgage, Loan and Ty ust Company not Sone under 
departmental rulings, an assignee within the meaiing of the act of 
June 16, 1880, repayment cannot be made to it; and your action in 
- denying its cpplicaeon is therefore approved. 

The title to the land was,.at the date of the cancellation of the ae 
in the entryman Stewart, subject only to the lien of the mortgage—if 


such mortgage in fact existed, as. alleged ; and in view thereof, repay- 


ment, if allowed at all, must be made to han: But before this can be 
-done ‘he will have to secure a release of the mortgage, by payment, 
‘relinquishment, or otherwise.. Upon a proper application by the entry- 


man, showing such release, I see No B0ed reason why repayment, may 


- not be allowed. 


OKLAHOMA LANDS—QUALIFICATIONS OF HOMESTEADER. 
_ MAson v. CROMWELL. 


The limitation in section 20, act of May 2, 1890, of the right to make homestead — 
— entry in Oklahoma, to persous who are not ‘‘seized in fee simple of one hundred 
and sixty acres of land,” disqualifies one who owns a “quarter section,” entered 

as such, though the area of the tract thus owned may fall short of one hundred 
and sixty-acres by a small fraction; as shown by the field notes of survey. | 

‘A transfer of land owned by an intending homesteader will not operate to relieve 

- him from the disqualification imposed by said section, if it appears to have not | 

been made in good faith, but for the purpose of evading the statutory inhibition. 


‘Secretary Bliss to the Commissioner of the General Land Office, March 
(I. H. L.) | 8 by £897: (C.J. G.) 


The land involved in this controversy is the SW. 4 of Sec. 20, T, 23 
N., R. 6 W., Enid land district, Oklahoma. 

‘Palleeton C. Cromwell made homestead CHEEY. of the above described 
‘tract on October 27, 1893. 

A few days shereatiae Calvin F, Mason filed an application to make 
“homestead entry of said land, alleging settlement thereon October 13, | 
1893; | 
A hearing was duly had. J PaTUREY 24, 1894, on the issue of prion: 
settlement. | : 7% 3 = i _ 
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The register aenoenad: decision i in favor of asoa ides that he was 
tebe prior settler and a-qualified entryman, He therefore recommended 
_ that Cromwell’s entry be held for cancellation. 

The receiver found in favor of Cr omwell, on the eround that Mason. 
was disqualified to make entry by reason of his ownership of one bun- 
‘dred and sixty acres of land in the State of Kansas, He accordingly 
~ recommended that Cromwell’s entry remain intact. | 


Both parties appealed, and your. office, under date of May 22, 1895, _ 


sustained the decision of the receiver and dismissed the contest. | 

Mason has appealed to this Department, and in his said appeal three 
propositions are submitted: (1) That he was not the owner of one 
hundred and sixty acres of land at the time of his settlement or at the 
time Cromwell made settlement. (2) That before making settlement. 
he had effectually transferred the quarter section of land that he owned © 
_ in Kansas. (3) That he was not alsaouiee and that his ents y should 
be allowed. 

A point is raised in. the plaintifi’s appeal to this Darah tinent which 
was not discussed in the decisions below or in the briefs of the opposing 
counsel, namely, that as the area of the land. owned by Mason in the 
State of Kansas (NE. 4 of Sec. 28, T.9 S., RB. 34 W.) contains 159.35 
acres, according to the field notes of. your office, or less than one hun- 
"dred and sixty acres; he is not therefore barred from making entry 

under section 20 of the act of May 2, 1890 (26 Stat., 81). | 

It will be necessary for the purposes of this Wetision to consider this 
proposition first, although it is the last one discussed by plaintiff in his 
appeal, for the reason if the point-is found to be well taken it will — 
_ render a consideration of the other features of the case unnecessary. © 
The language of the act of May 2 , 1890, supra, having reference: to 
this case, is as follows: | 
and no person who shall at the time be seized in fee simple of a hundred ant sixty | 
aeres of land in any State or Territory shall hereafter be entitled to enter land in 

said Territory of Oklahoma. 


' As the plaintiff insists upon a strict and literal constr ction of the 
| above statute, it will be necessary to ascertain as far as possibie, in 

the light of previous legislation, just what meaning Congress intended — 

to convey by the language employed. While the language of the 
statute is to the effect that no person who is the owner of a “hundred 
and sixty acres” of land shall be entitled to euter land in Oklahoma 
‘Territory, yet I am inclined to think that it would be a too strict inter- 
‘pretation of that language to say that simply because the plaintiff in. 
this case happened to be the owner of a small fraction less than a hun- 
dred and sixty acres he is therefore not disqualified. from making the 
entry applied for. The history of legislation: on this subject would - 
seem to indicate that Congress has used the terms ‘a hundred and 
sixty acres” and “ quarter- section” interchangeably, ‘and if this be | 
ce the. fact that the lauid owned by the. plainat in the State of | 
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antes coutained a faction fede than.< one hundr ed and sixty acres or. 
less than a quarter-section, inakes no difference; he is barred equally 
with the owner of a full hundr ed and sixty acres or a technical quarter- 
section. 

In the case of Benjamin C. Wilkins (2 L. D., 129), the Department 
reviewed at length the several statutes pertaining to the subject under 
consideration, and held that “a ‘quarter-section’ of public land is 
under the homestead laws one hundred and sixty oe It was Eta 
in that case as follows: | 


It seems clear to me from this review that Congress and the President used the 
‘terms “ quarter-section” and ‘‘one hundred and sixty acres” interchangeably and 
as meaning the same quantity of land, and that this resulted from the fact that a 
quarter-section under the government system of public surveys embraces or is 
intended to embrace just one hundred and sixty acres, although from inaccuracies 
_ in adjusting meridians, and other exceptional reasons, if sometimes differs from that | 
amount; and that the purpose was to give settlers under the law one hundred: and 
sixty acres, and no more. When, therefore, by réasou of the surveys, au entry for 
this precise amount is impracticable, it must, as nearly as possible, approximate it. 

. It thus appears that, substantially, the same words are used in limitation 
oof inna to be entered under both the pre- emption and homestead laws, and [ canuot 
doubt that the terms “ quarter-section” and ‘‘one hundred and sixty acres” are used _ 
synonymously in each to mean one huudred and sixty acres; and this is in harmony 
with the general policy of the government under other laws, 


In the interpretation of See. 2289, Revised Statutes, which provides | 
that every qualified person: “ Shall be entitled to enter one quarter- — 
section or a less quantity of. unappropriated public lands,” the Depart- . 
ment, in the case of William C. Elson (6 L. D., 797), said, inter alia | 


It is true that ¢ venerally the quarter-section, if the survey be correct, Will contain 7 
one huudred and sixty acres; but it was well known to Congress that many quarter 
sections were fractional in the survey, and.that many, which were not fractional, 
did not contain exactly the one hundred and sixty acres of land. They, therefore, 
gave a settler the quarter-section as it should be found surveyed. tee ar 

| . An actual area-measurement of the government survey shows, as is well 
known, that few subdivisions contain exactly the number of acres reported by the 
. surveyor, generally containing more or less. The grants of the United States are not 
by quantity, but by description, and, it is a familiar rule, that a call of quantity | 
in a grant must yield to description, and the act of Congress is to be regarded as a 
grant as to each tract, in a certain sense. 

It. willbe observed. that the question involved in the above cited 
cases was as to the entry of a quarter-section containing more than one— 
hundred and sixty acres, and the entry was not rejected on account 
of the excess, the same being regarded as a quarter or one hundred 
and sixty acres “in conrormnuy to the legal subdivisions of the pues 
lands,” 

The issue has probably not heretofore been raised, under the act of 
| May ; 2, 1890, as to an entry of a quarter-section containing less than | 
one handeed and sixty acres, but, as is well known, a great many quar- 
ter sections have been entered as such when the area-measurement 
would not equal the one hundred and sixty acres; but as those entries 
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- containing more have been allowed to stand, simply because the quar- | 
ter-section was in conformity with legal subdivisions, it would seem 
that where the deficiency is shown to be small the rule should work 
_ both ways. Especially is this true since there is a provision of law to. 
the effect that when a settler has entered less than one quarter section 7 


of land he may enter other and additional land lying contiguous. to the 


original entry, which shall not, with the land first-entered and occupied, 
exceed in the aggregate one handred and sixty acres. But an applica- 
tion for additional land to make up the full one hundred and sixty acres 
in such a ease as the Kansas Jand herein referred to, would. probably 

not be considered, for the reason that such entry under the rules must 
be regarded as a quarter-section or one hundred and sixty acr es, and 
the maxim of de minimis non curat lex would apply. It does not logi- 


cally follow therefore, as contended by the plaintitt, that if he is barred 


_ by the ownership of .159. 35 acres, he would be equally barred by the 
- ownership of ten acres or any quantity less than. one hundred and sixty 
acres, for the reason that when an entry is made for a much less quan- 
tity than one hundred and sixty acres, the entryman has the Di eee 
of making an additional entry. 
~ To all intents, therefore, the land owned by Mason in the State of 
Kansas was a full quarter-sectiou according to the legal subdivisions 
made on the basis of one hundred and sixty acres to the quarter. 
Technically, the quarter section of land in Kansas did not coutain one 
hundred and sixty. acres as shown by the field notes in your office. | 
But it was intended that it should, aud the fact thatthe results reached . 
by the survey show a fraction less than one hundred and sixty acres 
was due to the variations allowable in making the said survey. To 
hold otherwise would be to declare Mason a qualified entryman on a_ 
technicality, bused on an interpretution of the statute by itself alone 
and according to the mere literal meaning of its words. The statute 
must .be construed in connection with the whole system governing the 
disposition of the public lands and in the light of previous statutes 
upon the same subject. As heretofore shown, the terms quarter-section | 
and one hundred and sixty acres, are used inter¢éhangeably, unless it is 
‘to be presumed that Congress, in the act of May 2, 1890, intended to 
reverse the former policy and introduce a fundamental change nh the 
well established custom of the Department. 
The evident intent, in all legislation relating to the public lands, has 
been to limit the entry of said lands to those who do not already own 
— one hundred and sixty acres of land or a quarter-section. And the fact 
that the quarter-section may consist.of a little more or a little less than 
one hundred and sixty acres, is Shown by the well established practice 
of the Department to cut no figure either in the admission or rejection 
of applications to make entry. When an entry is made it is made by 


description, and there are numerous ‘decisions going to show that when — 


-a@ quarter-section contains more than one hundred and sixty acres, the 
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entry therefor is not necessarily rejected on account of the excess. 
There seems to be no good reason for enforcing a stricter rule in cases 
where the actual iumber of acres falls in a small fractional degree 
short of one hundred and sixty acres.- The records of your office show, . 
with reference to the Kansas land in question, that one hundred and 
_ sixty acres in round numbers were originally entered. ‘Presumabl y this | 
represents. the number of acres that passed by purchase into the POR 
session of the plaintiff Mason. : 
_ The whole scheme for the disposition of the publie domain has been | 
to afford to landless people the opportunity of securing homes. This 
sentiment runs throughout the debates of Congress in passing various 
_ acts relative to such disposition of the lands. And one of the tests of 
. & person’s qualitications to secure the benefits of the law in this regard 
has been, whether at the time of entry he was the owner of a quarter- 
section of land in any State or Territory, or approximately one hundred 
and sixty acres. This was the evident intent of Congress as gathered — 
from the history of legislation on that subject, regardless of the iveueee 
employed in the acts. This view is certainly in harmouy with sound 
_ policy and is in strict accord with justice and good faith, which cousti- 
tute the essential features in a proper administration of the publie land 
laws. 
As was said in the case of Ryan et al. v. Carter et al: (93 ULS., 78)— 
No known rule of law requires us to interpret it (act of Congress) according to its 
literal import, when its evident intent is different. . It may be that the words, taken 
in their usual sense, would exclude the case of Dodier; but if it can.be gathered, from 
a view of the whole law, and others in. pari materia, that they were not used in that 
sense, and if they admit of another meaning in perfect harmony with the general 
scope of the statute, it will be adopted as the declaration of the will of Congress. 


Especially is this so when this construction withdraw s the least number of cases fr om 
the operation of the statute. 


I think it may fairly be assumed, in the light of past easton that 
it was the evident intent of Congress in the act of May 2, 1890, to con- 
vey the same meaning by the language employed therein as is indicated 
in its previous acts. There would seem to be no good reason for-estab-. 
lishing a different rule from that already existing, especially as a differ-- 
ent interpretation would have the effect of withdrawing a great number 
-. of cases from the operation of the prohibitory statute, and thereby 
qualify a great number of persons. to make entry who have heretofore’ 
been deemed disqualified; and that too on mere technicality. 

It thus being decided that the plaintiff was at one time owner of one 
hundred and sixty acres of land in the State of Kansas, and thereby 
disqualified to make entry, it becomes necessary to determine whether 
he was the owner thereof at 5 P. M. on October 13, 1893, the day and 
hour he alleges settlement on. the tract in controversy. we d in the.con- 
~ sideration of this question it will be proper to attach much importance 
' to Mason’s good faith as gathered from the surrounding circumstances. | 
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The facts relative to Mason’s alleged transfer, of his Kansas land are 
substantially as follows: Mason alleges settlement October 13, 1893. 
The: evidence shows, however, that he was in the Territory aud had 


_ examined the land several days prior ‘to that date. Hewas liegotiating | 
with one Walter A. Carpenter, who had a settler’s right to the land in | 


question, for the purchase of said right. When thé said purciase was - 
consummated Mason alleges that at nine o’clock on the morning: of 
October 13, 1893, he executed a deed transferring 2 his land in the State 
of Kansas a his ate Having ackno wledged the said deed, he mailed 
it to his wife with instructions to send the same to the recorder’s office. 
- It appears that Mason did not know his wife’s address, so he sent the | 


deed to some one at Sabetha, Kansas, to be forwarded to his wife at 


St. Joseph or Marysville, Missouri. . It seems also-that the conveyance — 
-of the Kansas land was not in the nature of a sale, but was made as a 
_ gift, 0 money consideration passing: bétween the parties to the con- 
tract. In-explanation of the transaction. Mason states, in affidavits. — 
accompanying a petition for rehearing, that prior to October 6, 1893, 

he received a letter from his sister ae that she was in need of 
financial aid, and that on that: date he wrote her offering to give her 
the Kansas land and to make her a deed for the same. No evideuce 
regarding these allegations was brought out at the hearing, and no fur- 
- ther communication between Mason and his sister is shown. Mason 
- claims that he has not seen the deed since he mailed it, aud that he 
- does not know whether his wife forwarded the same to ie recorder’s, — 
office. The affidavits referred to, however, state that the deed was. 
finally recorded, but it.was after considerable delay. 

It will-be unnecessary for this Department to consider .at len eth ‘the 
question as to whether or not the manner in which the said deed was 
delivered constituted a proper delivery in contemplation of Jaw. In 
the light of the numerous authorities cited by counsel on both sides, 
and hick it is not necessary to repeat here, 1am of the opinion that 
- Masou’s act, under all the circumstances of the case, did not amount | 
— to proper delivery. - There was-apparently no previous agreement 

between the grantor and grantee as to how the delivery should be 
made, or that Mrs. Mason should act as the agent of both. The deed 
was not even sent to the grantee, uor were there any instructions that 
it should be delivered into the grantee’s possession. _ 

-The authorities are perhaps uniform in holding that when. the 
grantor parts with all control over the deed, that act is effectual and 
operates from the instant of delivery. The inteee of control over the | 
- deed constitutes the essence of the case at bar. The question arises, — 
whether from the fact that Mason mailed the deed to bis wife, without 
any previous agreement to that effect between the parties to the deed, 
he thereby parted with all control over the iustrument. The deed was 
never placed in the possession of the grantee. There were no instruc-. 
tions to Mason’s wite that the deed should be delivered to the grantee; 


7 ait 
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in fact, the latter was at the time in Leavenworth, Kansas, a edistande 
of three hundred miles away. So that if Mason did not really intend 
to transfer the Kansas land to his sister, he still had an opportunity to_. 
recall the deed, and in this view its aelivery could. hardly be regarded: 
as valid. » ; 
When Mason mailed the deed he ther oy constituted the govern sient 
his agent to deliver the same to his wife, and then by instructious he 
made his wife his agent to see that it was recorded, but neither was. 
the agent.of the grantee according to any former agreement; in fact,. 
the grantee, as subsequent events: showed, knew. aounee of Masoxs 
intentions in this regard. | 

The principal question, fas as. her sister ‘implied 4 is as to 
whether or not Mason has acted in entire good faith in his transac- 
tions connected with the land in controversy. One suspicious cireum- 
stance involved in the transaction is that Mason’s sister, the grantee - 
of the deed, apparently knew nothing of it. On the face of the record 
it looks as if she were employed as an unconscions beneficiary for the 
- express purpose of qualifying Mason’ to make entry. No copy of the. 
deed is put in evidence, nor of the letter containing the instructions to 
Mason’s wife. The evidence concerning these things is made to depend 
solely upon the assertions of Mason, and he is the interested party. 
His testimony regarding what became of the deed after he had mailed 
it is entirely too vague and uncertain for a matter of so much i impor- 
tance. He does not know whether the said deed was acknowledged by | 
his wife; does not recollect the description of the land he deeded away, 
nor is he quite sure that the said deed was ever for warded to the 
recorder’s office, as he has never seen it since. | 

Counsel for plaintiff in this ease rely largely upon encanta to 
| supply the deficiency caused by the absence of positive testimony. 


Given the frame-work, consisting of the bare statement of plaintiff 


that he properly eceonted and acknowledged the deed im question and 
placed the same in the mails, they depend upon presumption to com- 
plete the structure. They presume from Mason’s statements that his 
_ intentions were honest and that the deed was properly delivered and 
regularly recorded. But beyond the eae of Mason him- 
self the evidence is silent. 

The Department is unable to conclude honk Mason’s uncor robor ated 
statement, in view of the suspicious circumstances developed by the 
testimony, that being the owner of one hundred and sixty acres of land 
at nine o’clock in the morning of October 13, 1893, he could completely. 
divest himself of all title thereto, without any positive agreement or 
negotiation with the grantee, and by the simple act of placing the deed 
in the mails transform himself into a properly qualified entryman by. — 
. five o’clock in the afternoon of the same day. His purpose seems mani- | 
fest. The history of legislation will show that the government. has. 
jealously limited the disposal of the public domain for the benefit of the 


see 
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landless; so much so that where an applicant to make entry is shown 
to have been the owner at one time of one hundred and sixty acres of 
land, stronger evidence that he has pene divested of title thereto — 
will oe required than is present in this case. 

It is unnecessary to consider the evidence seuchin: Mason's alleged 
settlement on and improvement of the land in question prior to Crom- 
well’s entry, in view of the fact that he is found to be disqualified by 
reason of his ownership of one hundred and sixty acres a land in the 
State of Kansas at the date of said settlement. 

- Your office decision is hereby affirmed. 


REPAYMENT_FEES. AND COMMISSIONS. 
LESLIE O. HUSTED. 


Repayment of the fees and commissions paid on an entry will not be allowed where 
the entry is relinquished on account of the undesirable character of the land, 
and a second entry made. - 


Secretary Bliss.to the Commissioner of the General Land Office, March 
(I. HL.) 10s 1897. (J.L. McO,) | 


Leslie O. Husted, on March 26, 1889, made homestead entry for the © 
SE. 4 of Sec. 15, T. 7 N., R. 49 W., Denver land district, Colorado. 
- Finding it was impossible to obtain water fit for use, he was, 11pon 
his own, request, permitted to relinquish the land and make a second | 
entry. Afterward he applied for repayment of the fees and commis- 
sions paid upon his former entry. This application your office refused, 
by letter of March 4, 1896. He now appeals to the Department. He 
quotes from the General Circular of October 30, 1895, which states that, 


where an entry is canceled.as invalid for some reason other than abandonment, and 
not the wilful act of the party, he... . may have the fee and commissions paid 
on the canceled entry refunded on proper application, under the act of June 16, 1880. 
The paragraph quoted from the General Circular expressly refers to 
an entry “canceled as invalid;” the entry in the case at bar was not 
canceled because invalid. The act of June 16, 1880, provides for repay- 
ment where entries have “been, erroneously allowed and can not be 
confirmed;” the entry here in question could have been confirmed, but: 
the entryman did not wish that it should be; he preferred to relinquish 
it and select other land. | 
The decision of your office was correct, and is eroby affirmed. 


“ 
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REPAYMENT—PATENTEE-SU RRENDER OF PATENT. 
| HENRY H. HARRISON. | 


Qn application for fie atin of pur chase money by a patentee who. was paquived to 
‘purchase under section 5, act of March 8, 1887, when in fact the land passed 
by the railroad grant under which he held, the applicant should surrender the 
patent, but should not be required. to execute a deed: of velinquishment. 


Seerctary Bliss to the Commissioner oe the General Land Office, March 
(1, Hy: Ls): a | 191897, | _— (J. L.): 


This case invol¥es the repayment of the sum of two anived dollars, 
the purchase money paid to the United States by Heury H. Harrison — 
for the E. 4 of the NE. 4 of section 9, T, 47 N., R. 4 W., Ashland land 
‘district, Wiscousin, cone ining eighty acres. or lena ; 

Said tract Wis eranted by the acts of June 3,.1856 (11 Statutes 20), 
aud May 5, 1864 (18 Statutes 66), to the State of Wisconsin to aid in 
the construction of railroads. Decisions of the supreme court rendered 
on June 3, 1895, and reported in 159 U.S. reports—Wisconsin Central 
Railroad Co, v. Forsythe, p. 46, and Spencer v. McDougal, p. 62—finally 
adjudged that the Wisconsin Central Railroad Company acquired from 
- the State of Wisconsiu a good title to said tract of land under said 
grants. And it appears that Harrison by sundry intermediate convey- 
ances had acquired and was owner of the title of the company. 

Previous to the publication of said decisions, your office and this 
Department had held thatthe tract in contest (and other lands in con- 
simili casu), did not pass under the grants’ aforesaid, aud was subject 
to entry under the general land laws. Your office thereupon advised 
Mr. Harrison, that it would be necessary for him to purchase said tract . 
from the government under the fifth section of the act of March 8, 1887 
(24 Statutes, 556). Consequently Harrison, on June 8, 1893, ond the 
government two hundred dollars for the nace aS appears by cer tificate 

No. 5728 of that date issued at Ashland, Wisconsin.’ And on Angust 
- ol, 1894, a patent for the land was assaell to him. . 

‘After the promulgation of said decisions, to wit: on July 3. 1895, 
Harrison filed his application for repayment of the two hundred - 
dollars aforesaid in accordance with section 2362 of the Revised Stat- - 


- utes of the United States.. On December 6, 1895, (by letter “F”), 


your office required Harrison (1) to surrender the patent issued to him, 
(2) to furnish a duly executed deed relinquishing to the United States 
all right and claim to the Jand under said patent, (3) to have said deed 
duly recorded, and (4) to furnish a supplemental abstract of title con- 
tinued from June 27, 1895—the date of the abstract now on file—down 
- to and including the date of recording said deed. | 

On January 15, 1896, Harrison filed a motion for a review of said 
decision. . On J aly 2, 1896 (letter ““F”), your office denied said motion, 
and deena to Inodify the former decision. 
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‘Whereupon Harrison appealed to this Department. 

By section 2362 of the Revised Statutes it is enacted that: 

. The Secretary of the Interior is authorized, upon proof being made to his satis- | 
faction that any tract of land has been erroneously sold by the United States so 
that from any cause the sale can not be confirmed, to repay to the purchaser or to 
his legal representatives or assigns, the sum of money which was pee therefor, out 
of any money in the Treasury not otherwise appropriated. . 

It is conceded, that before he applied to purehase under the act of 
- March 3, 1887, Harrison had acquired the valid title already conveyed 
by the United States to the State of Wisconsin; that the patent issued. 
- to-him conveyed no title, because the land therein described did not 
belong to the Uuited States; and that his right to be repaid the pur- 
chase money is unquestionable, The only question involved is merely - 
a matter of administration to be determined by reference to the 
regulations. 

- The General Land Office circular of February 6, 1892, on page 86, | 
- and the cirenlar of October 30, 1895, on page 98, “both prescribe as 
follows: 

‘If however, the applicant fine acquired the valid title already conveyed by the 
United States, it will not be necessary for him to reconvey the land, but he may 
make a full statement, with corroborative evidence of the facts, waiving all elaim 
under the invalid ae Ee and thereupon receive repayment of the amount erroneously 
pant 

Harrison filed a full statement, which is corroborated Bee the records 
of your office. He is willing and offers to surrender his patent, and 
waive all claims under it, and the invalid entry on which it was issued. 
Your office erred in requiring him to execute a deed of relinquishment, | 
and have the same recorded, and to furnish a supplemental abstract of 
title continued from the date of the eos on file down to the date of 
‘such. recordation. 7 

The patent is null and void to all intents and Sar jones: It conveyed 
‘no right, title, interest or estate which Harrison can consistently under- 
take to relinquish. He should be repaid the money upon the return 
‘and surrender of the patent with his receipt for the money duly attested 
endorsed thereon, in full payment and satisfaction of all his claims 
thereunder, in such form as your office may prescribe. 

- Your office decision is hereby modified as above indicated. 
svete ou 24. 17 7 
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ADJOIN ING FARM ENTRY—LOWNSITE—MINERAL LAND. 
“Okt Gen » GoLp BAR MINING Company. 


An sajeinins fein entry is invalid, and will not be allowed to stand, if the entry man 
was hot infact the owner of the alleged original farm at the time of entry, _ 
An.application to make townsite entry under section 2389 R. S., will not be allowed, 
where the number of bona fide occupants is not given, aud it is not manifest that 
the occupants in fact desire in good faith to make such entry, and also where 
the application covers land apparently mineral i in character » and in close prox- 
imity to anothertown. ~ 
In case of an attack on a mineral location of land that has once been adjudged min- 
eral in character, the abandonment or forfeiture of the claim must be enor by . 
it clear and unmistakable evidence. | 


‘Seer ctary Bliss to the Commissioner of the General rere Office, March 
(I. HL.) 45, 1897. | (P. J.C.) 


The record stows that the Gold Bar Quartz Mining Company made 
application for patent for the Gold Bar mining claim, lot No..206, Sac- 
ramento, California, land district, on November 24, 1893. Notice by 
publication was duly given of this application, which ran from Novem- 
ber 26, 1893, to February 3, 1894. 

J ait Caldwell, a superior judge of Nevada county, California, filed 
‘in the local office an application to enter, for townsite purposes, “in 
accordance with the provisions of sections 2388-9 inclusive (BR. S.),” 
lot 3 in Sec, 33, lot 6 in Sec. 28, lot 12 in Sec. 27, and fractional NW. 4 
of NW. £ (also described as lot 20) in Sec. 34, T. 16N., R. 8 E., M. D. 
M., in Pract for the nses and purposes of the Seeanais and awellers 
thereon. Herepresented that the land was then used and occupied for 


townsite purposes and had been since 1860. This. application is not 


dated, but the local officers say it was presented January 23, 1894. It 
appears that they declined to accept the application because of conflict 
with the mineral application “and with the homestead entry of Richard 
Ryan.” It is also stated by the local officers that on the same day 
Judge Caldwell filed a protest against the mineral entry. It seems 
that this protest was against the “mineral applicants the Gold Bar 
Quartz Mining Company, Richard Ryan, homestead claimant, and Cen- 
tral Pacific Railroad Company.” It is dated January 15, 1894, and 
alleges that: he desires to make entry of the land for the use and benefit 
of the inhabitants thereof; that the land is entirely enclosed and occu- 
pied by persons residing thereon; that there are more than fifteen 
dwellings and families thereon, the total number of inhabitants being 
one hundred and fifty; that the land has been used for townsite pur- 
poses for more than thirty years; “that the majority. of the occupants 
of said premises have requested me to make application in trust for 


them under the United States Revised Statutes;” that he files “ this 


adverse claim and protest against the said application by said Gold 
Bar Quartz Mining Company for said Gold Bar Quartz Mine,” because 
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“the land embraced therein is agricultural land, and that no part of it | 
is mineral and that no mineral or quartz of any kind has ever been 
discovered thereon;” that the land is settled upon and occupied as a. 
townsite; and that “that portion in section 27 is excepted from the 
railroad grant by reason of the pre-emption claim of J. J, Collins.” 

This protest is not sworn to by the judge, but he states “that the 
facts upon which said adverse claim and protest are based being (are) 
fully set forth in the affidavits hereto annexed.” = 

The affidavits referred to were made by Richard Ryan, one of the 
defendants in the protest, and John Thomas, in which they swear that 
there are nine dwellings ete. on theland; that thereis no lode existing 

within the limits of the Gold Bar claim; that no gold nor quartz has 
been extracted from the premises; that the ground embraced is non- 
mineral in character, and that there are no indications of mineral upon 
the same; and that Collins settled upon lot 12 in Sec. 27 prior to 1862 
and filed hie declaratory statement therefor in 1868. This affidavit was 
sworn to on January 12, 1894. . 

— On January 24, following, the local officers issued notice calling for a- 
hearing on this protest. 

On February 3, 1894, the mining compauy made application to pur- 
-chase the land eephied for, which was denied because of the pending . 
contest. Subsequently, in the same month, the mining company | 
applied for a re-hearing on its application to purchase and to recon- 
sider the respective orders issued, and that the notice might be dis- 
missed and quashed. The local officers thereupon modified their former - 
decision to the extent of quashing the notice which had been issued; 


- and thereupon transmitted the record to your office with the recom- 


mendation that a hearing be ordered. The mineral claimants anperey 
from their action. 

Your office, by letter of January 20, 1894, considered this appeal,. 
and in doing so recited the prior history of lot 3, included in the tract, 
as follows: : 


In deciding this question it becomes necessary to consider briefly the facts of 
record relative to said lot 3, of section 33. 
_ This office hy decision dated November ye 1885, (letter F'), in the case of & ae 
Alderman v. ©. P. BR. RB. Co., involving said lot 3, decided: ‘‘ The residence of irish 
antedating the railroad grant, and extending beyond the date of definite location, 
_ excepted the land from the operation of the grant, the same is therefore subject: to 
disposal under the general laws of the United States.” 
- Said office decision was affirmed by the departmental decision of September 28, 1887. 
It appears from the record in quasi contest No. 601, W. H. Weldon claiming the 


Gold Bar Quartz mine v. C. P. R. R. Co. that Weldon on October 8, 1890, filed a peti- 


tion alleging that the land in said lot 3, is mineral in character. 

Upon said petition a heating; ‘which was ordered by this office, was Beles Mareh 
27, 1891. 
_ Said hearing resulted in a final deeision: by this office, dated February 26, 1892, 
from which I quote: ‘ You decided that the Jand was mineral in character | and. 
recommended. that it be excluded from the grant to the oe respondent. | 
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re ‘The sates in interest were duly notified of your ¢lecision: ana no appeal has been 
taken therefrom. 

- “Your decision is accordingly arenaa and dig Ceutral Pacific R. R. Co.'s. selection 
as per list No. 12, is hereby canceled as to the extent of said lot No, 3 of Sec. 33, 
T.16N.,R.8E., M.D.M. ; 

OTE further appears that while the case was rr in this office yon allowed in 
violation of Rule 53 of Practice, homestead entry No. 5945 to be made by Richard 
Ryan” 
~ This entry covers ie tract involved { iu the above contest and was wholly i irregu- 
lar but will be allowed to stand subject to any prior attached rights.” 

In view of the foregoing, the proper towusite authorities and Richard Ryan will 
‘be allowed thirty days.in which to apply for notice of a hearing, to be by them served 
in accordance with the rules of practice, at which evideuce must be submitted to — 
_phow whether the land embraced i in said mining claim is valuable mineral land,-and 
whether that part. thereof embr aced in said lot 3 is more valuable tor mineral than 

agricultural purposes. i 

Lot 12, of section 27, T,16 N., R.8-E., embraced in said declaratory statement is 
also within the grant to the Central Pacific Railroad Company. Before the townsite 
declaratory statement can be received and pou it wh be necessary to have said lot 
12, regnlarly excepted from the grant. 

In order.to show that lot 12, ought to be excepted from the grant, said railroad 
company should be made a party defendant in this case by due service. 


A motion for review of this decision was denied by your office letter 

of October 4, 1894, 
OA ee was had before the local officers in pursuance of this 
order, at which the townsite claimants and Richard Ryan were repre- 
sented by an attorney, and there was also present an attorney for the 
mining company. The railroad company appeared and filed a protest 
in reference to lot 12 in section 27. It may be said in this connection 
that this lot is not included in nor does it conflict with the Gold Bar 
Quartz mine in any way. 

As a result of the hearing before the local officers they decided that - 
the land involved is non-mineral in character and that lot 12 of section 
27 was covered by a valid pre-emption claim at the date of the grant to 
the Central Pacific Railroad Company, and decided that the mineral 
application of the Gold Bar Mining Company should be canceled; that 
Jot 12 was excepted from the terms of the grant; that Richard Ryan’s 
homestead entry of an additional farm homestead should be allowed to 
stand intact; and that Judge Caldwell or his successor in office be 
allowed to enter the land applied for by him and not embraced in 
Richard Ryan’s claim. : 

On appeal your office affirmed the dacision below, except as to Ryans 
additional farm homestead, which was held for cancellation. A motion 
for review of said decision was denied, and the case now comes before 
the Départment on the separate appeals of the mineral claimants and 
Ryan. “The. specifications of error filed by the mining company are 
quite voluminous and will not be set forth, but such errors. as are sug: | 

rested that are pertinent to the issues. involved will be considered. 
The error alleged by. Ryan is in holding his additional farm homestead ; 
eniry for cancellation, 
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. As to the appeal of Ryan: .The judgment of your office that his 
additional farm homestead entry should be canceled is concurred ins 
’ In the first place, it was erroneously allowed by the local officers, inas- 
much as the land was then under contest and of course not subject to 
entry until that contest was disposed of. Again, this entry should 
not be allowed to stand under the circumstances. . In his affidavit he 
_ stated | . 3 - 
that I now own and reside upon an original farm containing about three acres and. 
no more; that the same comprises a portion of mineral lot No, 198, in the NE, ¢ of 
Sec. 33, T. 16N., R. 8 E., and is contiguous to the tract this day applied for. | 

The testimony in. the case shows that Ryan was only a settler or 
“squatter” on the mineral land at the time he made his additional farm 
entry and that he had no title to the land until about two months prior 
to the hearing which was held December 17, 1894. If it be conceded,. 
for the sake of argument, that he had the right to make additional farm 
entry simply by reason of purchase of this tract, yet it is clear that he — 
had no such title to the three acres as would warrant the -allowance of 
the entry at the time it was made ore v. Girtman, 14 L. D., 516; 
Rush v. Bailey, 16 L, D., 565). . 

Apparently a little more than one half of the eround included in the 
Gold Bar is in lot 8 of Sec. 33. It is triangularly shaped, the base of 
the triangle extending almost the entire length of the southerly side — 
line of the mining claim and the apex being just outside the northerly 
side line. 

- This particular piece of land has been the subject of litigation in the 
Department and the local courts since-1885, This is probably owing 
to the fact that the land has been inhabited to some extent ever since 
1860, by a few persons; its close proximity to the city of Grass Valley, 
and that it is surrounded by mines and mining claims, many of which 
have been patented by the government, and which are now, or have 
been in the past, extensively worked. 

‘So far as disclosed there has never before been any attempt iuds to 
secure title to the land for townsite purposes, neither was the tract 
under municipal control or laid off in lots and blocks. It is shown by 
the testimony of one witness, however, that since this proceeding was _. 
commenced it has been included witha the corporate limits of Grass _ 
Valley. 

It will be observed that the senliesaon for townsite entry is not made | 
under the act of March 3, 187 7 (19 Stat., 392), as an additional entry for. 
townsite purposes, buti is ‘for an original townsite ee under “sections: . 
2388-9 inclusive.” — , 

It is gathered from the record that the doplivation of the superior. 
judge was brought about by a petition from the residents. There i is in. 
the record a petition signed by ten persons representing themselves to 
be “of the number represented. by your honor, officially, in a.certain 
petition and application for townsite Dany, ? Ote.,. red nenene him. to; 
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withdraw the application made for entry. In compliance therewith, as 
stated by him, the superior judge filed a formal withdrawal of his said. 
application, which was dated ‘December 10, 1894. Subsequently, how- 
ever, on the day the hearing began, the aadee withdrew this abandon. 
ment. In his letter of withdrawal he states that he had supposed the 
request to abandon the application presented to him had been made by: 
‘‘all the townsite residents within the limits of said Gold Bar quartz 
claim,” but he is “ now informed that five of the townsite residents” did 
not join in the petition. So it appears that the superior judge is now 
representing the wishes of but five persons in prosecuting his applica- 
tion for patent. At the hearing the attorney who appeared for the 
townsite applicants also acted for Ryan, to the extent of offering the 
testimovy taken in behalf of the townsite applicants as evidence for 
Ryan. It will be remembered that the protest of the superior judge 
was made both against Ryan and the mineral claimant, and his appli- 
cation to enter included the land Ryan had entered as an additional 
farm homestead. It is therefore clearly apparent, if these parties—the 
superior judge and Ryab—are acting in pee faith, that their interests 
are necessarily antagonistic. | 

It is shown by the testimony on the anit of the aefendants that at 
the time of the hearing there was residing on the mining claim the 
individuals-who petitioned the superior judge to abandon the applica- — 
tion for townsite. This petition was shown to one of the witnesses for. — 
the defense and he was asked if it included all the settlers within the © 
Gold Bar mining claim. His reply was, that it did not; that those not 
signing were Richard Ryan, John Thomas, John Thompson, Mrs. Wal- 
lace and Peter Keelly. It is shown, however, that Ryan did not live 
on the land, but had a part of it included in his.enclosnre. It is also 
shown that Peter Keelly did not then reside’on the tract, his house 
having been burned previously. The townsite claimants’ testimony 
shows ‘‘ten or eleven dwellings” and gives the names of eleven persons 
living there with their families, including Weldon, who it appears is 
largely interested in the Gold Bar Company. It also shows that there 
have been people living on the land since 1860. 

It also appears that all the settlers, except five, have entated into an 

agreement with the mining company by which they are to get. title to 

the surface of the ground they occupy. 

It further appears that there have been mines worked in this immediate 
- vicinity since its first settlement; that-in all directions immediately sur- 
rounding the Gold Bar are mining claims and on the two sides and one 
end have been patented as mineral land. Itis shown that in 1888 Ryan 
and Keelly and two others located lot 3 as a placer claim. The ground 
included in the Gold Bar claim was originally located in 1877, under the 
name of the Silver Star, and relocated under its present eae in 1888. 

_ It seems to me, in view of all these circumstances, that there is not 
presented such @ case here as will warrant the Department in permit- 
ting an entry of this land under the townsite sail at. least under the 
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sepiiesuion that is now eaneine The etual number of bona fide occu- 
pants of the tract is not given, neither is it shown that any emergency | 
exists that would demand the granting of another and independent 
townsite entry such as this application contemplates, in such close 
proximity to another town. In the protest filed by the superior judge 
it is alleged that there are “more than 9 dwellings occupied by 8 
families,” but-the testimony does not show “more than 9 dwellings.” — 

It is contended that the former decision of your office in the case of 
Weldon v. Ceutral Pacific R. BR. Co., affirming that of the local officers 
adjudgin g the land included in the Gold Bar to be miner al in char acter, 
is res judicata of that question. It appears to me that there is iniiehy: 
force in this proposition. If its mineral character was such as to except 
it from the operation of the grant to the railroad company, it would 
seem to be ample for the purpose of at least throwing the burden of 
proof upon those attacking it on the ground that it is agricultural, 
which is one of the charges made in the affidavit of contest. This | 
question as to the burden of proof in cases where there has been a 
former adjudication on this subject, is fully discussed in all its features 
in Stinchfield v. Pierce, 19 L. D., 12; Dargin et al. v. Koch, 20 L. D., 
384, and McCharles z. Roberts, id. 564, and it is not deemed neceseaty 
to go over the ground again. It is enough to say that in the last-named 
~ ease it was decided that where parties attack a mineral location on land 
that has once been adjudged to be mineral in character it is necessary 
to allege and prove abandonment or forfeiture of the mining claim ong 
- that the testimony should be clear and unmistakable; | 
that after final judgment declaring land to be mineral in character the simple allega- 
- tion that the land is as a-present fact more valuable for agriculture is not sufficient ; 

upon which to order a hear! ing, and again compel the mineral claimant to adjudicate 
the question. 

The clear preponderance of the testimony in the case at bar is with 
the mineral claimants. It is shown that there is some mineral. in 
sight on the claim. Itis true, as said in your office decision, that no 
ore has been produced by the claimants, but this may be accounted for 
by the fact that there has been continuous litigation over the land. 


But be this as it may, the fact is that there is not sufficient evidence in 


the case to warrant a reversal of the former judgment as to the char- © 
acter of the land. 

Your office judgment that the land is not mineral in character is 
_ therefore reversed, and the application by the superior judge denied. 
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INDIAN LANDS—ALLOTMENT—CONTEST. 
OPINION, 


The areca of the Interior has authority £6 iavantiente the validity of an Indian 
. allotment at any time prior to the issue of the first patent provided for under.the. 
_ allotment law, and on sufficient cause shown, to rescind the approval of an allot- 
ment and reject it. 


Assistant Attorney Y- Cnare Lionbers ger to the Secretary of the Interior, 
February by 1897. ee (W. C. P. ) : 


. A letter from the Commissioner of the General Land Office in regard 
to hearings on charges against the legality of certain Indian allotments 
- was referred to me by Kirst Assistant ay Sims, with request for 
an opinion upon the questions involved. 

Other papers relating to similar. matters were ea eeiied by the 
Commissioner before and after said letter was received, and were re- 
ferred to me for an opinion. Subsequently the Commissioner addressed 

a letter to you requesting that all these matters be considered together 

. Jt seems in this particular instance allegations were made that the 
lands covered by certain Indian allotments were covered by a heavy 
growth of timber, which constituted their chief value, and that the 
allotments were made for the benefit of timber speculators, whereupon 
the Commissioner of the General Land Office ordered a hearing to 
determine the facts, This action was taken. under departmental letter 
of December 6, 1895, to the Commissioner of the General Land Office, 
wherein it was said: 


_ In accordauce with your recommendations you are hereb y eatiedied to. suspend 
action on all Indian allotments in said States under section 4 of said act pending 
investigation of the charges préferred against the same. 


In the letter which called forth these instructions the Commissioner 
of the General Land Office made the following statement and: sugges- » 
tion: 

I have temporarily suspended action on a number of allotment applieatious in said 
States now in this office, and on a number of allotments which have been before the 
Department and approved for pateut, penned instructions from the Department in 
the matter. | 

I respectfully suggest that this office be authorized and ‘diventad to suspend all 
action on Indiau allotments under section 4 of the- general allotment act of February. 
8, 1887, in the States of Minnesota and Wisconsin; pending investig ration thereof by 
a special agent of this office as to the char ges preferred against ie. same in the let- 
ters transmitted herewith. 


_ The instructions given by the Department when road in connection — 
with this letter from the Commissioner of the General Land Office 
which called them forth are broad enough to justify his conclusion that . 

_ the order of suspension covered approved allotments as well as those 

where applicatious were under consideration... 
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or take it, however, that my opinion was desired upon the general 
“question as to the authority of the Secretary. to investigate the legality. 
of an allotment after approval, rather than upon the question as to. 
whether the action of the Commissioner of the General Land Office in 
ordering hearings on charges against approved alounents was s within 
the scope of his instructions. 
~ The Commissioner of Indian Affairs: ern fie Commissioner of 
‘the General Land Office to rescind his order for these hearings, con- 
tending that the approval of any Indian allotment is a final determina: | 
tion of the right of the Indian thereto, and that thereafter there is no 
authority to investigate the legality of the allotment. In support 
of this contention he cites the decision in the case of Falconer v. Price: 


(19 L. D., 167), and a decision of December 3, 1888, in respect to selling — 


timber by the allottee after approval. He also argues that the ruling 
of the supreme court that where a right to a patent has. once been 
vested in a purchaser of public lands, it is equivalent to a pavene issued, 
is by analogy applicable to an Indian allotment. | 

The decisions of the supreme court (Stark ». Starrs, 6 Wall., 402, and. 
Simmons v. Wagner, 11 Otto, 260), cited by the (ommnacioner of Indian 
Affairs, do not touch upon the question of the authority of this Depart- 
ment is investigate the legality of an entry of public lands at any time 


prior to the issuance of patent, but announce the rule that a right once ~ _ 


vested, that is, by legal entry or purchase, is equivalent to a patent 
against subsequent claimants of the land. These cases are not in point. 
here. The authority of this Department to investigate entries of the 
public lands, and to cancel any entry shown to be illegal at. any time - 
prior to the issuance of patent, is too well established to require the 
citation of authorities in support of the proposition. _ By.analogy a 
same rule may be well applied to Indian allotments. 

The departmental letter of December 3, 1858, does not announce any 
rule that shonld be recognized as eouteolling: tie: question now under 
consideration. That letter simplyinstructed the Commissioner of Indian _ 
Affairs that certain Chippewa Indians who had been given allotments 
under a treaty with that tribe might be allowed to sell the timber upon 
their allotments after approval by the President and prior to the issue 
of patent thereon. This action does not by any means go to the extent 
of saying that this Departinent would have no authority to investigate 
as to the legality of any allotment at any time prior to the issue of 

patent. It is true that the right under an approved allotment upon 
which patent subsequently issues relates back to the date of approval, 
but that has no influence upon the question now under. consideration,. | 
- The decision in the case of Falconer v. Price (19 L. D., 167,) seems to. 
sustain the contention of the Commissioner of Indian Affairs. It seems 
that Falconer applied to contest Price’s allotment, and in the decision 
thereof, after reciting that the allotment was approved by the Commis: 
sioner of. Indian Affairs, and by the Departments and was sent to the 


, as 


so 
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ee General Land Office, with. divesaous to issue patent thereon, but that | 
no patent had been issued, it is said: — | 

. Your office held that the allounietit having been approved by: the ijshate tment, the 
question as to the ri ight of Price was settled, and your office declined to order a hear- 
ing in the case, Your action is approved. The decision of your office is affirmed. 

There is no discussion of the question, no citation of authority, nor 
_ anything to indicate the line of reasoning by which the conclusion was 
reached. I can not agree with that conclusion. The duty of making 
these allotments devolves upon the Secretary of the Interior, and while 
the interests of the Indians should be carefully guarded, there: is also. 
an obligation-upon him to watch the interests of the government and — 
to prevent the making of illegal allotments... A mistake may be cor- 
rected or a fraud prevented at any time before the Secretary of the- 
Interior, as the officer having charge of the public lands and their dis- 
posal, completes his duties so far as to issue the patent provided for in 
said law. Having been given charge of this work he is necessarily — 
thereby vested with authority to do whatever may be necessary to its 
proper performance. 

As said béfore, this question may be determined by applyin g the rules 
which obtain as to the sale or other disposition of the public lands 
under other laws. A homestead or other. entry is subject to cancella- 
tion at any time prior to the issuance of patent, for fraud or illegality. 
That the same rule should be applied in Indian allotments as in the © 
case. of final entries will not be seriously disputed. 

After a careful consideration of this matter, I am of the opinion, an 
so advise you, that the Secretary of the Interior has authority to inves- 
tigate the validity of an Indian allotment at any time prior to the issue 
of the first.patent provided for in. the allotment act, and upon sufficient . 
cause shown, to rescind the approval of the allotment and ee it. 

' Approved: 7 
Davin R. FRANCIS, 
Secretary. 


MINING CLAIM—NOTICE—POSTING. 
CIRCULAR. 


DEPARTMENT OF THE INTERIOR, 
| GENERAL LAND OFFICE, 
| oe Washington, D. C., March 11, 1897. 
REGISTERS AND RECEIVERS, | 3 | 
United States Land Offices. 

_ GENTLEMEN: Your attention is directed to the fact that by decision 
rendered by the Department on February 27, 1897, in the case of 
W. HL Gowdy et al., v. The Kismet.Gold Mining Company, the decision 
rendered in n said case on May 23, 1896, and Spee in 22 L. D., 624, 
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was modified, and paragraph 29 of the one Regulations amended So 
as to read as follows: | 7 

. 29. The claimant is hen sequined to post a copy of the plat of such survey in a 
conspicuous place upon the claim, together with notice of his intention to apply 
for a patent therefor, which notice will give the date of posting, the name of the 
claimant, the name of the claim; the mining district and county; whether or not 
the location is of record, and, if so, where the record may be found, giving the book 
and page thereof; the number of feet claimed along the vein and the presumed 
direction thereof; the number of feet claimed on the lode in each direction from the 
_ point of discovery, or other well defined place on the claim; the names of all adjoin- 
, ing and conflicting claims, or, if none exist, the notice should so state. 


~ According to the last decision of the Department, the amendment of 
said paragraph will take effect on the first day of June, 1897, and all 
publications thereafter made must contain the information therein pre- 
_seribed. All publications made or started prior to that date are to be 
treated in accordance with the practice of the Department existing 
prior to the original decision in the case of W. H. Gowdy, et al., v. The 

Kismet Gold Mining Company. 
- Said decision of February 27, 1897, will be found published in Vol. 

24 of Land Decisions, page 191. 

| Very respectfully, | E. &. Brst, 
| : Acting Commissioner, 
- Approved: | 
Wm. H. SIMs, 

Acting Secretary. 


MISSISSIPPI LANDS—ACT OF FEBRUARY 17, 1897. 
INSTRUCTIONS, 


DEPARTMENT OF THE INTERIOR, 
- GENERAL LAND OFFICE, 
Washington, D. ms March 22, 1897. 
The REGISTER and the RECEIVER, 
United States Land Office, Jackson, Mi ississippt, 


Sires: The act of Congress, approved ee 17, 1897, provides as 
follows: : 
-, AN ACT to enable certain persons in the State of ‘Mississippi to procure title to public lands. 


- Be it enacted by the Senate and House of Representatives of the United States of Ameri ica, 
in Congress assembled, That all persons who, prior to January nineteenth, eighteen - 
hundred ‘and ninety-five, purchased i in good faith from the State of Mississippi any 
lands within the six miles or granted limits of the Mobile and Ohio Railroad, and 
which lands were included in approved swamp-land list numbered seven, ecusta 
series, their heirs or assigns, shall have the preference right for one year from the | 
passage of this act to enter under the homestead laws of the United States not 
exceeding one hundred and sixty acres of the lands so purchased by them from the 
State of Mississippi and to purchase not exceeding one hundred and sixty acres 
additional of such lands at one dollar and twenty-five cents per acre, or, if they 
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elect not to avail themselves of the homestead law, to purchase. three hundred and 
twenty acres of such land: Provided, however, That this act shall not affect the. 
rights of homestead claimants who, between the sixteenth day of February, eighteen. 
hundred and ninety-five, and the twenty-seventh day of May, eighteen hundred and 
ninety-six, made settlements and entries or filed with the local land officers applica« 
tions to enter in good faith, under the homestead laws, any of the lands included in 
the provisions of this act et occupied or actually and substantially improved by 
such purchasers from the State. 
SEC, 2, That all persons who have legally purchased any of the lands aforesaid at 
tax sales shall be considered assigns within the meaning of this act. 
Approved, February 17, 1897. 
_ The act provides that persons who, prior to January 19, 1895, pur- 
chased in good faith from the State of Mississippi any of the lands in 
question, their heirs or assigns, shall have one year from the passage of 
the act within which to enter, under the homestead laws, not to exceed 
one hundred and sixty acres of: land so purchased by them, and to pur- 
_. ehase from the United States, one hundred and sixty acres additional 
at $1.25 per acre; or, if they do not desire to make entry under the. 
homestead laws, to purchase three hundred and twenty acres of said 
land. Italso provides that such act shall not affect the rights of home- 
stead claimants who, between February 16, 1895, and May 27, 1896, 
made settlements and entries or filed applications to enter in good 
faith, under the homestead laws, any of the lands included in the pro- — 
visions of the act not occupied or actually and substantially improved 
by such purchasers from the State. : 
Section two provides that persons who have legally purchased any 
_of said lands at tax sales shall be considered assigns within the mean- 
ing of this act. : : : 
All persons applying to enter either eader the homidabaad jay or to 
purchase any of such lands by virtue of their rights as purehasers from 
the State, must present to you satisfactory evidence that they were 
- purchasers from the State prior to January 19, 1895, or are heirs or 
assigns of such purchasers. | 
All persons who have made foineeioad: entries of any of said lands 
between the dates mentioned in the proviso to the first section.of the 
act, or had filed applications in the local office to make such entries, 
are entitled to perfect their entries even as against the. purchasers 
from the State unless the-land entered or embraced in their application 
was occupied or actually and substantially improved by such. purchas- 
ers from the State, but they must submit satisfactory evidence that no 
portion of the land embraced in their entry or application to enter Was. 
so occupied or actually and substantially improved by any ‘urehaser 
from the State at the date of their entry or application. 
: If the purchaser from the State of any of the lands embraced withiti 
: the provisions of this act do not apply to make entry under the home- 
stead law,.or to purchase said lands within one year from the passage 
of this act, such lands will be subject to settlement and entry under 
the homestead law as other portions of the public domain, and nothing’ 
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in this act will be so construed as to impair or affect the rights of any 
homestead settler upon said lands, but such subsequent right will be 
subject to the preference ent of purchasers from the State for the | 
period of one year,. | | , bet 

ca ay , | | Se K. F: Bust, | 

| | Acting Doiiiise nee 
Approved: 
C. N. Buiss,. 
‘Secretary, 


ABANDONED MILITARY RESERVATION—FORT CAMERON. 


INSTRUCTIONS. — 


| DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 


| Washington, D. C., March 22, 1897, 
REGISTER AND RECEIVER, 


Salt Lake City, Utah. 


GENTLEMEN: The appraisers have appraised the inde in the Fort 
Cameron, post and wood and timber, abandoned military reservation . 
at from ten cents to two dollars and fifty cents per acre. | 

The Secretary of the Interior has approved the appraisal of the lands 
appraised at or above $1.25 per acre, and for lands appraised at less 
than $1.25 per acre he has, under the law, fixed the minimum price of 
such lands at $1.25 per acre. Therefore, no tract of land in this reser- 
vation can be disposed of at less than $1.25 per acre, although you will 
be governed by the appraisal in disposing of those lands aparece at 
more than $1.25 per acre. 

All of said lands, except the SH, 45H. 4 Sec. 14, the NE. 4 See. 23 and 
NW.4NW.4 See. 24, T.298., R7 W., which contain buildings purchased 
by Mr. John R. Murdock from the government, and all school sections, 
reserved by law from settlement and entry, are subject to settlement — 
under the provisions of the act of August 23, 1894 (28 Stat., 491), 
‘which, among other things, provides: 

That persons who enter under the homestead law shall pay for such lands at not 
less than the value heretofore or hereafter. determined by appraisement, nor less than 
the price of the land at the time of the eniry, and such payment may, at the option of 
‘the purchaser, be made in five equal installments, at times and at rates of interest 
_to be fixed by the Secretary of the Interior. 

On April 9, 1895 (20 L. D., 303), the ee of the Interior directed 
‘this office to issue instractions under said act of August 23, 1894, as 
follows: 

That the homesteader be given the option in making payment upon his entry of 
these lands, of making his payments in fiye equal payments to date from the time of 


“the acceptance of his proof tendered on his entry, and that the rate of the interést 
apn deferred payments be charged at the rate of 4 per cent per annum. 
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Tn allowing entries for lands in this reservation, under said law, you 
will in each case endorse on the application “Fort Cameron Reserva. 
tion, act August 23, 1894,” and make the Same notation on sou abstr act 
of homestead entice | : 

Under the provisions of the homestead law, aly Ss has the 
right either to commute his entry after fourteen months from date of 
settlement, or offer final proof under Sec. 2291 B.S. In entries under | 
said act of August 23, 1894, he may, at his option, commute after 
fourteen months with fall payment in cash, or, after submitting ordl- 
nary five year final proof and after its acceptance, he may pay for the. 
land the fall amount of the appraised value thereof or at not less than 
$1.25 per acre, without inter est, or he may make payment in five equal 
installments, the first payment to be made one year after the accept- — 
ance of his final proof, and the subsequent payments to be made 
annually thereafter, interest to be charged at the rate of four per cent 
per annum from the date of the acceptance of final proof until all pay- 
ments are made. 

In case the full amount is paid after fourteen months from date of 
settlement you will, if the proof is satisfactory, issue cash certificate 
and receipt; and in the event that regular final proof is made, and the 
full amount then paid, you will issue final certificate and receipt; but 
when partial payments are made the receiver will issue a receipt only 
for the amount of the principal and interest paid, reporting the same 
in a special column of the abstract of homestead receipts, and at the 
time last payment is made, you will issue the final papers as in ordinary 
homestead entries. 

In issuing final papers you will make the proper annotations thereon, 
as well as on the applications and abstracts, as before directed, to show 
that the entry covers lands in Fort Cameron reservation. 

You are further advised that the same rule, as to the aiowanes of 
credit for residence prior to entry and for itary service, applies to 
entries under said act of August 23, 1894, as to other homestead entries, 

Where, upon submitting final proofs the entrymen elect to make 
payment for the lands entered in five annual installments, you are 
authorized to make the usual charges for reducing the testimony to 
writing, but as the final certificate and receipt cannot be issued until 
the last payment is made you cannot charge the final commissions 
uutil said final certificate and receipt are issued. 

Where the entrymen submié final proofs and elect to pay for ‘ie, 
lands in installments, you will not give said proofs. current numbers — 
| and dates but will, if they are acceptable to you, make proper notes on 

your records showing that satisfactory proof has been made and the 
dates upon which the partial payments must be made, and then trans- 
mit said proofs to this office, in special letters, and not 1 in your monthly 
returns, for filing with the original entries, | 

ners: are no guarantees to be taken in order to secure wagment of 


A 
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- the installments, but if, when each installment is due, any entryman 


fails to pay the same you will report the matter to this office when 
proper action will be taken in the case. 

The said act of August 23, 1894, did not repeal the act of July 5, 
1884 (23 Stat., 103), hence, parties qualifed to make entry under thie 
second associa of the latter act. may do so without making other ‘pay: | 


- ment than the legal fee and commissions. 


Sections 2, 16, 32 and 36 of this reservation are reserved for school 
pur poses. 

~ On May 4, and ere 5, 1895, you transmitted the spisteations: of 
John R. Murdock to be per mitted to purchase, under the third section 
of the said act of July 5, 1884, the SW. i 1 SW.4 Sec. 13, NW.4NW.4 Sec. 
24, 8.4 SH. 4 Sec. 14 and the NE. 4 Seo. 23, T. 29 8., R. 7. W., sub- 
divisions containing buildings pur cased by hia from the goverment, 

Subsequently Mr. Murdock relinquished all claims to the SW. 4 
SW.4 Sec. 13, and the SW.4 SE. 4 Sec. 14, T. 298., BR. 7 W. It there- 


. fore appears that the subdivisions: containing buildings and which Mr, 


Murdock is entitled to purchase ae = eons: viz: SH. A SH. 4 See. 
14, the NE. 4 Sec. '23, and NW. 4 4 Sec. 24, T. 29.S., R. TW. 

: You will ania Mr. Murdock. £ ue he will be aliowed sixty days from 
notice hereof, within which to make application to purchase the last 
mentioned subdivisions, upon which the buildings are situated, and to - 
pay therefor the appraised value where that is fixed at or more than 
$1.25 per acre, and at the rate of $1.25 per acre for the subdivisions 
appraised at less than $1.25 per acre, and inform him that if he fails 
to make said purchase within the time specified the lands will become 
subject to homestead entry by the first legal applicant. 

In case the application is made and the purchase money tendered 
you will issue cash certificate and receipt, modified to suit the case, 


making the following notation on the margins thereof: ‘Purchased 


under Sec. 3, act of July 5, 1884.” 
Issue notice to Mr. Murdock and in due time make report in accord- 
ance with circular of October 28, 1886 (5 L. D., 204). 
You will acknowledge receipt of this letter. | 
Very respectfully, - 4 _ EB. F. Basz, | 
| : Acting Commissioner. — 
Approved March 22, 1897: “4 
C, N. BLISss, 
. Seeretary. 
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- SETTLEMENT RIGHT—STATE SELECTION. 


BENSON 0, STATE OF IDAHO. 


No Tights are secured by a settlement made for the purpose of securing the timber 
on the land and not for the establishment of a home. | 

A State selection made prior to the offieial filing ss the township plat is proeanare 
and invalid. . 


Secretary Franeis to the Commissioner of the Gone uana Office, Januar. yo 
(i. H. L.) | pe Gy £697, . % (R. W. H.) 


On July 16, 1894, Elmer E. Benson made application to enter, under - 
the homestead ig the W. 4 of the SH. 4 1, the SE. 4 of the SE. 4, See. 
8, and the SW. 4 of the SW. 4 Sec. 9, Tp. 39 N., R. 9 E., Lewiston land 
district, Idaho. His application was rejected, on the ground that the 
State of Idaho had selected the land under its grant for the support 
and maintenance of an insane asylum, as provided by section 11 of 
the act of July 3, 1890, for the admission of the State of Idaho into the 
Union. (26 Stat., 215.) . 

On appeal to your office a hearing was ordered, which resulted in a 
recommendation by the local office that Berean homestead, applica- 
tion be allowed and the State selection canceled. 

- Upon the State’s appeal from this decision of the local office, your 
-office declined to allow said homestead application, for the reason that 
you were not satisfied from the testimony that— | 

Benson went upon the land honestly and in good faith for the purpose of actual 
settlement, and of honestly endeavoring to comply with all the requirements as to 
settlement, residence and cultivation necessary to acquire title under the homestead 
law, [being] of the opinion rather that his purpose from the first was speculative 
. only, in that he intended to obtain the valuable timber upon the land by means of 

a homestead entry, without complying with the conditions of the homestead law. 


This: conclusion is supported by the facts as they appear in the 
record. Benson was an-unmarried man. He first went upon the land, 
which was covered with valuable timber, about April 24, 1894, cleared 
about a quarter of an acre and laid eight small unhewn.logs in square 
form as a foundation of a cabin. In the latter part of May, or early 
part of June followin g, he finished the cabin with logs of the same sort, 
and after that did nothing more upon the land up to the time of the 
hearing. 
There is uo disinterested testimony as to Benson’s’ good faith, his | 
only witnesses being his brother Orin L. Benson, and Mace E. Kent, — 
' both of whom. had contests pending against the State’s selection of 
neighboring tracts, and who depended, each upon the other, for evi- 
~ dence to support ‘eit claims. 

Against this testimony the State produces tio witnesses, ingress 
and Jordan, the former a public officer and the latter his assistant, 
who were employed by the State to make the selections under its sect 
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Hn Congress; and, inasmuch as the ing (act ‘of March 3, 1803 5 pro- 
vided that the pr sfereues right of selection for the period of sixty days, 
given therein to the States, “ shall not accrue against bona fide home- - 
stead and pre-emption settlers on any of said lands at.the date of filing | 
of the plat of survey of any township in any local office of said: States,” 
it must be presumed, in the absence of evidence to the contrary, that 
the State’s selecting agents used due diligence to discover evidences 
of settlement, and were careful to avoid the selection of Be a 
tracts. - 

Both Flore ence and J anda, on behalf of the’ State, swear that they 
weut over this land in May, 1894, and sawimo indications of settlement . 
or improvements alleged to have been made ou the ground in April. 

Upon weighing the testimony, I find that whatever settlement there 
was on the land was only a colorable one, and made to anticipate the © 
filing of the map and the selection of the State, with a view to secur- 
ing the valuable timber thereon, and not for a fiche. 

In Dobie v. Jameson (19 L. D., 91), Little v. Durant (3 L. D., 74), , 
McWeeney v. Greene (9 L. D., 38), oid many other cases, it is held that — 
“(the acts of settlement upon unsurveyed land must be of such a char- 
acter, and so open and notorious, that the public generally may have 
notice of. the settlers’ claims.”. The rule as laid down in Wright ». 
Larson (7 L. D., 555), applies as well to this case as to entries under 
the act of June 3, 1878. It is that “a settlement for the purpose of 
securing the timber on. the land, or for any other purpose than estab- 

lishing a home, is not a hone nae settleniant within the ineaning of said 
act. 3 

Your decision declining to allow Benson’ S homestead application 1s 
therefore aftirmed. 

qe the specifications of error 10 the claimant’s appeal is the 


| following 


The Hon. Commissioner erred in- not holding and deciding that the selection by 
the State of Idaho, embracing the land in controversy, was prematurely mace, and, 
as such, was and is absolutely void. . 


It appears from the record that the His of township 39, range 9g B., 
B. M., was received at the local office at Lewiston, on May 4, 1894, aad 
that George B. Florence, State selecting agent for Idaho, selected the ~ 
land in controversy on J une 30, 1894, for the insane asylum (List No. 3), 
under the grant contained in section 11 of the act of July 3,-1890- (26 


U.S. Stat., 215), providing for the admission of Idaho as a State into-the - | | 
Union. The plat, however, was not. officially filed in the local office — 
until July 2, 1894, Prior to this date, under rules established by the _ 


Department, the land embraced in said approved plat was not meunent | 
to, entry or selection (4 L. D., 202). , 

In Campbell vy. Jackson (ug L. D., 417), it is held 

‘That an application to enter land, we is not subject to entry - the time lie’ 


application is made, confers no rights npen the oa This was held in Goodale 
a 1067 1—VvoL 24 18 . | | 
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v. Olney, (13 L. D. , 498), and i in Maggie Laird, on page 502 of thesame volume. ..... 
The same rule would prevail in the case or aselection by a State, and itmust be madeto — 
appear, that at the time the State applied to select the land, it was subject to such 
selection. Otherwise, no rights would be secured by the application. 


“In Lansdale V. Daniels (100, U5. , 113), Mr, Justice Cliffor 'd said: 


Beyond doubt the declaratory statement was ‘a nullity, as it was filed ‘at a. fie 
‘hen the act of Congress gave it no effect... The fact.that it remained in the local 
office will not remove the aE as it was made and wee without authority 
of law. 


The Depar tment nakes no distinction between entries by individuals. 
and selections by States or corporations under Congressional grants, 
as to the time when their rights, respectively, attach, unless the lan- 
guage of the grant itself makes an exception to the general rule, as 
stated above, which is not claimed in the present case. 

The State selection of the land in question, nade June 30, ‘1°94, prior | 
to the official filing of the township plat on July 2, 1894, was therefore 
premature and invalid. (William Herth, 22 L. D. , 385.) 

- No right, however, accrues to Benson, because his settlement was 
- not bona fide and his application was speculative. | 
The land in question is still a part of “the survey éa: unreserved 
-and unappropriated public lands of the United States within the limits 
of the State,” and subject to selection by the State under the direction 
of the Secretary of the Interior, as provided in section 14 of the act of 
July 3, 1890, provided that, at the time of exercising its right, the land 
is not occupied by a bona fide homestead settler or reserved under any 
other law for the disposal of the public lands. 


—_— «| 


PRACTICE-ORDER FOR HEARING—RAILROAD GRANT. 


7 Sr, ‘Lovts, Iron Mounrain AND SOUTHERN Ry. Co. Vv MoCLarne. 


An order for a hearing issued by the General Land Off ce, on the appeal of an appli- 
cant from the rejection ot his application to enter, operates as a aposticn of 
said appeal, and its want of regularity is thereafter not material. 

Land not protected by withdrawal and embraecd within a bona fide settlement eibirh 

is not subject to indemnity selection. 


Secretar y Bliss to the cineinaione of the Gener ab: Land Office, March 
a H. 1.) “ ©. Oy GO7. “2%. —  (W.M. W.) 


“The case of thé St. Louis, Iron Mountain and Southern Railway 
cones ». John H. McClaine has been considered, on the appeal of 
the former from your office. decision of. November 9, 1895, holding for | 
cancellation its list of selection as to the E. 2.of the Nw. 4 of See, 17, 
"IB 99 N., R. 3 E., Ironton, Missouri, land district. . . 
— The land in question is within the indemnity limits of. ‘the ent ‘to 
the Cairo and Fulton Railroad. Company, now the St. Louis, Iron Moun- 
tain aud Southern Railway Company by. the act of July 22, 1866 (4 : 
Stat., 338), and was selected by the company July 12, 1894, per list Wo... 
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The withdrawal made ii in favor of said road was revoked August 15, - 
1887. See circular, 6 L. D., 131, 133. : 
‘The records of your office show that, on June 6, 1369, one Gish made 
homestead entry for the NW. 4 of Sec. 17, T. 22 N., R. 3 E., which was: 
canceled October 7, 1876; fat on Detones 14, 1878, astin Fuller made — 
‘homestead entry for the: S. 4 of the NW. + of said section, which was 
canceled on May 5, 1886; that on Dacenue: 26, 1885, Andrew Inman . 
made homestead entry for the NH. 4 of the NW.4 Zot sad section, which | 
was canceled May 26, 1893. | ; 
| On August 3, 1894, J ohn H. McClaine filed; in the local office his apple 
— eation to make homestead entry of the tract in controversy, which 
_ application was rejected for conflict with the selection. inade by the 
tailroad company. _ 
'McClaine appealed to your office. 
On June 20, 1895, your office considered McClaine’s appeal, and found 
_ that he based it on the ground that he made bona fide settlement upon — 
this land May 28, 1894, with the intention of ene it under the ~ 
homestead laws; that on the same date : 
he applied at the local office of the clerk of the court of Ripley county, for the 
purpose of making application to homestead this tract, but owing to his not being - 
familiar with the description of the land, he made ont his application papers in 
blank, and left them with the clerk until the proper description could be furnished, 
and feeling secure in his position as possessor in fact, he deferred perfecting his 
- application until Augtst 1, 1894; that his improvements consisted of a dwelling 
house, 19 by 25 feet, and abode twenty acres cleared and 1 in cultivation, — 
and that his improvements were made before the company’s: selection 
and were worth about $1,050. | 

On this showing your. office directed a a hearing, after due nonee to - 
_ the parties in interest, to establish the exact condition of the land at 
the date of its selection by the railroad company. 

-On September 6, 1893, the hearing was had, after due notice to” 
each of the parties. Both parties joes by attorneys at the bear- 
ing. : 
- The aici sp iad at the hearing on ‘the er of MeClaine. 
shows, without conflict, that about October 1, 1893, McClaine and his 
wife moved on this land; that at that time ‘ier were improvements ou 
the Jand, consisting of a log ‘house and two stables; afterwards,- 
| McOlaine built a one-room log house, a frame smoke house, dug two cis- 
terns and made rails to fence a. portion of the land; that on July 1, 
1894, McOlaine had some of the land in cultivation; that McClaine’s 
residence on the tract has been continuous since October, 1893. The | 
county clerk ot Ripley county, Missouri, testified that on May 28, 
1894, McClaine went to his otfice to make out his homestead aalicdtion 
papers, for land embraced in Sec. 17, T. 22 N., R. 3 E.,. but was in 


doubt as to the correct description of the land ai which he settled, so. 


he (the clerk) filled out the blanks, except the description of the tract, 
and McClaine signed the papers and left them ‘and the necessary fees | 
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with the clerk; after that, and Lefore e@ August J, 1894, MeClaine ascer- 
tained the correct description of the tract. he intended to enter, and 
went to the clerk’s office to get his application paper's, and thereupon, 
at the suggestion of the clerk, executed a new application to enter, | 
dated August 1, and filed Augast 3, 1594, 

~ The railroad company did not fated uce any evidence. 

The register and receiver made no decision, but transmitted the ¢ eyl- 
dence and record to your office, and,.in view of the somewhat irregular 
proceedings in the case, you exercised your supervisory authority and 
passed upon the whole record as it was presented. 

On September 24, 1895, resident counsel ‘for the railroad company 
filed a notion in your office to dismiss the appeal of McClaine from the 
action: of the local officers of August 3, 1894, rejecting his application. 
Said motion was-based upon the ground that the appeal was not served 
upon nor any notice thereof given to the railroad company. 

Upon consideration of the case on.the merits, your office set aside 
the action of the local officers in rejecting McClaine’s application, 
as being contrary to the facts and merits of the case, and, under this show ring, I will 


hold that it is immaterial whether a notice of said apEee was served se the 
railroad, or whether he had filed any appeal. a % we 


- Your office fur ther found that 


MeClaine had a bona yide settlement and cauinenee npon ane ane pr ior to its selsetion 
by said railroad company, and also that he enc eavored to make homestead entry for 
the tract-May 28, 1894. * | 

«< wits appeal, the company alle o6s error in . your office. decision on 
five grounds, all of which may practically be considered under two 
general heads: 1. Did your office err in its action on the company’s 
motion to dismiss McClaine’s appeal? 2. Was'the finding of your office 
erroneous in holding that. McClaine’s settlement and improvement on 
the land were sufficient to defeat. the railroad company’s selection? 
Hach of these must be answered in the negative. 

Your office evidently treated McClaine’s appeal as an Asp leation for 
a hearing, and as such found it was sufficient to justify an investiga- 
tion. The matter of ordering a hearing was discretionary with you. 
Reeves v. Emblen, 8 L. D., 444; Ulitalo v. Kline e¢ al., 9 L: D., 377. 
~The action of your office in ordering the hearing has not been ques- 
tioned by the company. It is clear that your office had authority to 
make the order for an investigation without notice to the railroad 
company. When that action was taken it disposed of the appeal; the 
case was not pending on said appeal at the time the motion to dismiss 
it was filed, nor when it was decided on the merits. When the hearing 
was ordered, in a legal sense, the whole case was sent back to the local 

~ officers for disposition de novo by them in the light of such uence as. 

might be adduced by the parties. i 

At the time your office decided’ the case on its merits, the case was 
penne on. the report of the register and receiver and the evidence. 
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taken at the trial. The’ irregular manner in which the case on its 
merits reached your office can not be held to revive 9 the original appeal, 


_- in fact it had nothing to do with it. 


The motion to dismiss clearly related to an immaterial matter. 
From a careful examination of the evidence, the conclusions neHCnee , 
by y your office are concurred i in. 


PRACTICE—NOTICE OF APPEAL—BURDEN OF PROOF. 
MAJORS v. RINDA. 


Rule 105 of Practice, providing for the service of notices upon attorneys, is one of 

convenience, and not of exclusive right; hence an appeal is not defective in the 

watter of notice, if the service is made upon the appellee, and not upon. his 

attorney. 

- The local officers, after due notice given, may ‘inspect the premises in waiasite. and 
use the information thus obtained as an aid to the proper understanding and . 

valuation of the evidence adduced at the hearing. 

The burden of proof is properly upon one alleging the mineral character of a tract 

that has, prior thereto, been adjudged agricultural. 


Secretary Bliss to the Commissioner of dhe Gener al Land Office, iit 
Coeiy = | 4, 1897, 7 (BL B., dx.) 


This is an appeal from the decision of your office dated September 
25, 1896, in a proceeding wher ein Alexander Majors appears aS con- 
testant apaie: the homestead entry of Venzel C, Rinda, made January 
21, 1895, for the SE.-4 of the SE. 4 of section 13, T. 10 N., BR. 4 Wy 
| Malena, Montana; land district, the econ: of Majors’ contest, as set 
out in his corroborated affidavit thereof, filed February 27, 1895, being 
that the land is more valuable for the sold it contains shan for agricul. 
ture, and that he claims the same under placer locations made December 
3, 1894. The decision of your office was in affirmance of the decision 
of the local office dated May 26, 1896, after hearing duly had June 17 
to 29, 1895, and held the land. to be agricultural and not mineral in 
ehanaeces and clismissed the contest, 

_ Mr. George B. Foote, attorney for Rinda, has filed a motion to dis- 
miss the appeal on the ground that the same was not served upon him 
(Foote) as required ea the Rules of Practice, oe Riles 86, 104, and 
105.: | 

_ The rules are cited as follows: 

. Ruxe 86, Notice of an appeal from the Comumnipainnars scion must be filed in 
the General Land Office and served on the appellee or his counsel within papel days 
from the date of the service of notice of such decision. 

RULE. 104, In all cases, contested or ex parte, where the parties in interest are 
represented by attorneys, such attorneys will be pene emia? as fully controlling the 


cases of their respective clients. . 
RULE 105. All notices will be served upon the attoineys of record. 
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’ It appears.from the record that notice of your office decision was — 
mailed to Majors’ attorney on. October 2, 1896, and that on December 

10, 1896, within the seventy days allowed in such case. (Rule 87), | 

Majors, by his attorney, filed an appeal, a copy of which. was received 
by Rinda, himself, the same day, having been mailed to him the day 
preceding. It dees not appear that any direct notice of appeal was 
given Rinda’s attorney. None was necessary in view of the notice to 
Rinda (New Orleans Canal and Banking Co. v. State of Louisiana, 
5 L. D.,.479; and Northern Pacific R. R. Co. v. Bass, 14 L. D., 448). 

Rule 86 is specific and controlling as to the person to whom the notice 
may be given. Rules 104 and 105, under the subhead “Attorneys,” 
were intended to give due recognition to attorneys practicing before 


‘the land department, in their representative capacity, but not to oper- 


ate in any way to accord to them standing or authority there superior 
to that of their clients, nor divest the latter of the right to recognition 
and supreme control in litigation. Rule 105 is one of convenience and 
not of exclusive right. The motion is accordingly denied. 

Of the numerous errors assigned in the appeal, oy three require 
any consideration : 

- i. Error to hold that the arden of proof is upon the e plaintiff 

2. Error not to find that the local officers ignored the weight of the ev idence and 
rested their conclusion as to the character of the land upon alleged tests made in 
their presence upon the land and by partisans of the defendant procured by him for 
the purpose and upon uusworn testimony there received by the local office and error 
not to reverse their decision because thereof. 

-3. Error not to find that the land is shown to be mineral in sinewetee as a present 
fact and more valuable for mining purposes than for agricultural purposes. 

The Jand above described has been the subject of litigation before 
the land department for several years. It is within the granted limits 
of the Northern Pacific Railroad Company, and adjoins the city of © 
Helena, Montana, on the north. Application having been made on 
July 29, 1881, by Karl Kleinschmidt and others to make mineral entry 
for the land, the said company and Rinda filed protests against the 
same, alleging the land to.be agricultural. Upon the testimony sub- 
mitted at a hearing in J une, 1888, at which the mineral applicants 
made default, the local office decided the land to be non-mineral. 
Your office affirmed the decision of the local office, and on May 24, 
1889, canceled said mineral application. A second hearing involving 
the land was had in July, 1889, at which Rinda, said company and 
Majors were parties, the coinpany claiming under its grant and Rinda 
and Majors as applicants to make homestead entry therefor. The his- 
tory of this second case is given in Rinda v. Nor thern Pacific RB. B.-Co. 
et al. (19 L. D., 184), The right of entry was awarded by the Depart- 
ment to. Rinda, as against Majors, by virtue of his successful contest 
against the mineral application of Kleinschmidt et al. and of his prior. 
homestead application, it being held-that, despite his. prior settlement, 
ene who had previously made and relinquished a homestead entry 
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for another tract, could not make a second entry under the act of. 
March 2, 1889 (25 Stat., 854), in the presence of Rinda’s adverse claim. 
Rinda’s entry above mentioned: now under attack by Majors, was mace 
pe to this decision. 

The decisions of the local office and your. office in tie first contest 
rae orae this land and the entry of Rinda pursuant to the decision of 
_ the Department, were beyond question abundantly effective to bestow 

upon this land a strongly agricultural status, and. to place upon any- 
one thereafter asserting its character to be mineral, the burden of 
proof. The onus was therefore rightly placed upon Majors. 

- IT am unable to discover from @ very careful examination of the record 
before me any evidence of. irregular ity, or of undue or- improper influ- 
— ence by or in behalf of the defendant, in or in connection with the © 

visit of the local officers, July 17, 1895, to the land, and their personal 
examination thereof, Their visit and examination were in pursuance 
of motion and notice duly made and given, and it does not appear that . 
the information thus gathered by them was used by them otherwise 
than as an aid to the proper understauding and valuation of the 
evidence adduced at the hearing, nor that they substituted in any 
extent their personal knowledge of the character of the land for 
‘such evidence. The second assignment of error is not therefore well 

founded. 7 | 
. The. testimony taken at the hearing is very voluminous, and, as to 
fie character of the land, very conflicting. At both previous hearings 
hereinbefore mentioned Majors testified very positively that the land 
was non-mineral in character. He had resided upon the land since about: 
April, 1882, he stated, and had had experience as a.miner and had pros: 
pected it and was satisfied that it was not worth anything for mining 
purposes. He testified at the hearing in the case at bar that when he 
learned that the Department had awarded the land to Rinda he went 
ahead and prospected it, and in the latter part of November, 1894, dis-. 
covered gold, and on December 3, following, located one-half of the 
- land as a placer claim for himself and the other half for his wife. Cer- 
tified copies of these locations covering the entire forty acres are on 


 file—the location for the north twenty acres made in the name of said 


Majors and for the south twenty in the name of his wife. 
It is not necessary to discuss the testimony as to the character of 
this land at any length. It has been very carefully read and consid- 


ered. The land has been quite thoroughly prospected. According to | 


the testimony for Majors, gold, ranging from minute particles to nug- 
gets as large as a pea, is quite evenly distributed throughout the 
entire soil (which is gravelly, with some boulders), from the grass roots _ 
down to an unknown depth; and will pay from about two to six dollars 
per day per man, with the use of water which can be readily obtained 
at reasonable cost; and the land is of but very little value for agri- | 
culture, . Rinda’s witnesses testify that from extensive and careful 
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examinations of ground taken from the same shafts, holes, and points 
_ on the surface, from which Majors and his witnesses obtained the 
ground they tested, they (the former) could only get, at the best, a few 
-- scant colors of gold and very often nothing at all; that the mineral | 
.. product of the land would not, at the utmost, amount to more than a 

few cents per day per man with plenty of water and improved processes; ~ 

and that by the reasonable use of water and fertilizers the land is far 
more valuable for agriculture than for mining.. Nearly all of the wit- 
nesses for the respective parties testified that they were experienced 
miners. The local officers who saw and heard the witnesses evidently 
gave more credence to those of the entryman, Rinda, and, I. am con- 
str ained to believe, properly so, from my reading of the restimony: 

The burden of proof has not been successfully carried by Majors, and . 
his contest must therefvre fail. I find no warraut to disturb the decision 
of som office, and the same is econ eane affirmed. 


_ PRACTICE—RECONSIDERATION OF CASE—TY MBER CULTURE 
APPLICATION. 


_NorRTHERN Paciric: R. R. Co. », COFFMAN ET AL. 


Prior to the issuance of patent, the land department may re- -open a case, to correct 
an error in the decision thereof, and readjudicate the same, after due notice to 
the parties, 

The right secured by a timber culture application, erroneously rejected and ce 
on appeal, may be exercised by the heir of the applicant. 


Seoretars y Bliss to the Commissioner of the General Land Office, March 
(I. H. 1.) * QRACG7, 2 (A. B. P.) 


‘This case. involves the SE. 4 of Sec. 19, T. 15 N., R. 42 E., Walla 
Walla, Washington. 
~ The land was within the limits of the executive withdrawal on 
amended map of general route filed by the Northern Pacific Ktailroad 
Company February 2, 1872, and fell within the indemnity limits of said 
company’s grant on map of definite location of its toad filed November 
175-1830, : 

It appears that Thomas H. Coffman made Gaies culture application 
for the tract in June, 1883, but the same was rejected by the local 
officers because of. conflict with the sald withdrawal of 1872, | Coffman : 
appealed... 


On March 20, 1884, the company - selected the land for indemnity pur- = 


‘poses under its grant. 

The appeal of Coffman was eeusiaered by your office on October 2 
1888, and the decision below was reversed. Upon the company 
apical to this Department, your office decision was, on August 8, 1894, 
affirmed.. Coffman was thereupon allowed: thirty” days after otis 
within which to make ee: culture entry for oe land, in which event 
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 it-was directed that. the company’s selection should be canceled, but - 
otherwise, his application would be eae eae and the company’s — 
selection allowed to stand. 

On June 10, 1895, the local officers reported that notice had been 
given as dir acted, by letter addressed to Coffman at Colfax, Washing- | 
ton, but the iebien ind been returned uncalled for. Upon this report 
your office, on June 26, soe finally rejected Coftman’s application and 
closed the case. 

It further appears that on July 8, 1895, 1] Mand A. Coffman filed i in a 
ice office her affidavit, dated. May 13, 1895, at Bexar county, Téxas, 
setting forth that she is the only child of Thomas Coffman, deceased; 
- that said Thomas Coffman never exercised his right to make timber 
culture entry; and that at the date of his timber culture application 
for the land in question, he was qualified to make such an entry. She 
at the same time tendered the necessary fees, and formally applied to 
be allowed to complete the timber culture filing of her father. 

The affidavit. and application were at once forwarded by the local 
_ officers, and npou examination thereof your office, on August 3, 1895, 
re-opened the case for further consideration, and returned the aoplioa: 
tion papers to the local officers for appropriate action, with directions 
that Miss Coffinan.be advised thereof, and allowed thirty days within 
which to make entry for the land in accordance with the provisions. of 
the timber culture law (20 Stat., 113), tf found qualified and entitled to. 
do so, in which event it was further directed that the company’s selec- 
ee of the land be canceled, 

“From this action by your office the rhilroad company has appealed. 

By the errors assigned in. this appeal it is, m effect, asserted : 

1. That having finally rejected the application of ‘Thomas H. Coff- 
man, ou June 20, 1895, your office was without authority thereafter to. - 
reopen the case in the absence of any motion for rehearing by either 
party ; | | 

2, That Thomas H. Coffman having failed to-make entry during his 
life, it was error to allow his daugliter to complete his timber culture 
application by entry after his death, under the timber culture act; and 

3. That in the absence of notice to the company, your office was 
without authority to consider, in any manner, the. application of. 
Maud A. Coffman. 

- The point raised by the first assignment is, in my judgment, wholly 
untenable. While it is true that the case was formally closed, as 
stated, and the company so uotified by your office, it does not follow 
that the Land Department thereby lost jurisdiction of the land 
involved, prior to patent to the company, so : as to absolutely preclude 
-@ reopening of the case of its own motion, or upon application of any 


party interested, in the event it should ‘subsequently appear that the 


_ _ action in closing the case was probably premature, or otherwise errone- - 
ous in any respect, Of course it would be improper. to re- ape! and 
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proceed with the re-adjudication of a case without notice, but such does 


‘nos seem to have been done or attempted in this case. The records of - 
your office show that the attorneys of the appellant company were _ 


advised by letter the very day the action complained of was. taken, 


. not that the application of Miss Coffman had been allowed, but that 


the case had been that day ‘re-opened, with a view to the ailowanee | 
of” said application, the letter closing with the statement: “You will 
take due notice hereof.’ This notice gave the company abundant 
opportunity to reappear and do whatever was noe to protect 1ts 
- Interests in the premises. | 

_ Nor is there, in my judgment, any. merit in. the third assignment of 
error. The simple act of re-opening the case Was il no sense a read- 
judication of any question involved in it, and from the very nature of 
the proceeding, could not be. Notice of that act was duly given, and 
the company was thereby afforded every opportunity of defending the 
' newly presented application that it could have had, if. it had been noti- 
_ fied before the case was reopened. There has been, as yet, no final 
action in the case in favor of Miss Coffman. She appears to have been. 
allowed by the local officers to make. timber culture entry for. the land, 
on September 11, 1895, and the evtry papers. were forwarded to your 
office, aud are filed in this record (though not properly a part thereof), 
“but. there has been no action thereon by your office. The company has 
still the right, and will be allowed to appear'and protect its interests 
- in the premises, by iuterposing such defense as it may wish. While, 
therefore, it would have been. the better practice, upon the receipt of 
the application of Miss Coffman, to have notified the company to show 
- cause, if any it could, why the case should not be re-opened for the 
consideration of that appncaiion: yet. I do not think the failure to do 
so, was, under the circumstances of this case, reversible error. As the 
— company still has opportunity to make any defense not now properly 

presented by its said appeal, I do not see that any good could be 
accomplished by sustaining its oper. in this bes even were it 
otherwise proper to do so. | 

_ The second assignment of error goes, to the merits of the contr oversy 
as far as they can be determined at this stage of the proceeding. It. 
involves a denial of the right of Maud A. Coffman, as the legal heir of 
Thomas H. Coffman (if indeed she is such) to complete. the -latter’s 
application or filing by entry under the timber culture law. The facts ~ 
on this point are that Thomas H. Coffinan while in life, did everything 
he could do toward perfecting his entry. He filed his application to 
enter as early as June, 1883, and tendered the necessary fees, as shown, | 
but the same was rajeated for the reasons stated, which action. was 
afterwards held to be erroneous by this “‘Deparement. But for this 
erroneous action his entry would have been allowed and in.all proba- — 
_ bility, before this. time, passed to patent. Thus by the erroneous 
action of the local office he was preven: from making any meee 
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compliance with the timber culture law, and was compelled to await 
the final adjudication of his rights upon his appeal, which he did, and 
although his appeal was filed in 1883, it was not.acted upon until 1888, 
a seemingly unreasonable delay, due to no fault of his. By his affida-. 
vit filed in this case October 27, 1887, it appears that at.that date he 
had erected two miles of fence on the land (presumably enclosing it) at 
a cost of $320. He also, at. the same time, filed a renewal of his appli- 

cation to enter the land, but. no action BDDOSTE to have been taken 
thereon. 

Can his heir now complete his cates and by further compliance with 
the law thereunder save the land and the improvements. thereon? 

In the case of Southern Pacific Railroad Company v. Sturm (2 L. D., 
546), which arose under the timber culture law, and was in some respects | 
‘Similar to this case, Secretary Teller held:. | 

_ Although Sturm. did not ‘actually make an entry of the tract, he nevertheless 
applied i in good faith so to do and tendered the requisite fees. .... And just as 
there is no difference in principle between a case where-the filing was recorded and 
one where the filing was offered and rejected, neither is there any difference in such 

a case as this, sof ar as the applicant’s rights are. concerned, for they inure to the _ 
benefit of the heirs, That the tract was subject to his entry cannot, in the light of | 
the aforesaid state of facts, be questioned. His right to enter the tract was ‘not 
prejudiced by the register and receiver’s denial of his application. See Duffy ¢ 
' Northern Pacific. Railroad company Copp, 51), and Shepley et al.v.Cowan et al. 
(91 U.S., 3880). 

But inasmuch as sie was iivanted by death for auaeeins ie application, entry 
will be allowed in proper. form in the name of his heirs, provided: the same is made 
_ within ninety days from receipt of notice hereof. 


The principle announced i in that case has been followed by ne Depart. - 
ment in a number of cases. In Tobias Beckner ( L. a pee y it wee 
said: | | | 1 

-.The br aad underlying principle that controls the anes ere tie a person 
initiates any right in compliance with, aud by anthority ofthe public land laws, and 
dies before completing or perfecting that right, it will not escheat and revert to the 
government, but inure to those on whom the law and natural justice cast a man’s 
proper and the fruits of his labor after his death. i 

See also the case of Rosenburg ». Hale’s Heirs (9 L. D., 161); Q’Con- . 
ner v. Hall eé al. (18 L. D., 34); eaanegued v. Ogden a4 L. D., 20) 3 
Bellamy 2. Cox (24 L. D., 181). 

In the present case the right of Sig was lawfully uitiated by — 
Thomas H. Coffnan by the filing of his application and the tender 
by him of the requisite fees; and he appears to have done all he could 
_ to perfect his entry while in life. The land was undoubtedly subject to 

entry when his application was presented; and, therefore, the right ~ 
initiated by him could not be Pens by the action of the local offi- 
cers in rejecting his claim. 

- Under the authorities cited, I am of the opinion that ‘upon ‘hig death 
the right thus initiated, though uncompleted, inured to his heirs, and 
that — should be allowed to oe the right by one under the 
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timber culture law. The application of Mand A. Coffman, as such heir, 
however, is not before me for action on this appeal, and no question 
relative to that. application as allowed by the local officers is intended. 
to be decided. All that is now décided is that the lawful heir or heirs 8, 
if any, of Thomas H. Coffman should be allowed to perfect the entry 
initiated by him. Whether Maud A. Coffman has properly shown her- 
_ self to be such heir is not a question now before me. Upon that ques: 
tion the company will be allowed ample opportunity of proper defense. — 
In view of the foregoing, I find no error in the decision appealed 
from, and the saine is theretore affirmed. 7 


LAND RESERVED PROM. EN TRY—APPLICATION. 


‘LOWELL D. ‘Terer, 


~ . Lancs embraced within a departmental order directing their reservation until fur- 
ther instructions are not subject to entry during the pendeney of said order. - 


| Secretary | Blise to ie Commissioner of the General Land Office, Mareh 
(LEE) a.) 85, 1897. | — (0.5. G) 


I have considered the appeal of Lowell D. Teter from your office — 


decision of March 29, 1895, wherein is affirmed the action of the local .- 


office in rejecting his homestand application for the W, 4 of SW. 4 tr Sec. 
13, T. 17 N,; , R. 2 E., Guthrie land district, Oklahoma, 
The said applcddon was rejected : 
for ie: reason that the schedule of lands opened to settlement by the President’s 
proclamation dated September 18, 1891, on EpeRtener 22, 1891, does not show tract . 
described to be open to entry. » . ; | 
‘The record shows that the land in question was anneal in allot- 

ment No. 104, made to Sydney, au Iowa Indian. The said allotment 
was approved by the Department and patent regularly issued therefor. 
_ Subsequently, under the provisions of the act of Ovtober 19, 1888 (25° 
Stat., 612), the said Indian relinquished said land to the United States, 
and the pateut therefor was canceled. At the Same time your office 


was “directed ‘to reserve the lands thus relinquished until further - 


_ Instructions coucer ning the disposition of them.” | 

If there were any question as to the proper disposition of és land. 
embraced in this allotment after its relinquishment by the allottee and 
the cancellation of the patent, or from whatever cause, the. Secretary of 


the Interior undoubtedly possessecl the power and authority to hold ~ 


said land in reservation subject to future instructions. In the case of 
Wolsey 7. Chapman (101 U. S., 755). the supreme court held that the ; 
act or order of the head of a Department, within the scope of his power _ 
- or authority, is in contemplation of law, the act or order of the President. — 
So long, therefore, as the instructions pati tor remain 1 unrevoked, | 
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the land in question is not subject to entry. Accordingly the action of 
your office in rejecting the ae application to enter said land 
was entirely proper. 
Your said oilice decision is hereby aff med. 


INDIAN LANDS—PATENT—ACT OF JANUARY 26, 1895. 


‘Harpy ¢ v, MOCLELLAN & ET AL. 


The patenis issued on Tidiant allotments in the Cherokee Outlet were not conditional, 
but conveyed a fee simple title, and the Department is consequently without | 
jurisdiction over the lands covered by said patents.. 

The act of January 26, 1895, authorizing the Secretary of the Iuterior to cancel 

~ - patents issued on Indian allotments, for tlhe correction of mistakes thercin, is 
limited in its operation to.a specified class of trust Dahan: and is not applicable 
tow patent that conveys a title in fee simple. . 


Secretary y Bliss to the Commissioner of the General Land Office, March — 
(1. H, Li.) S20, 1897, (E. M. &.) 


“This case involves the SE, 4 of Sec. ne T. 27 N., R.1 W., Perry, 
Oklahoma. 

The record shows that this tract of fan is covered by Cherokee 
Tndian allotments Nos. 56 and 57, made on behalf of John I, MeClellan 
and Mary §. McClellan, and were approved by the Department on 
September 8, 1893, and patents issued thereunder oi November 18, 1893. 

June 17, 1895, Noah Hardy made homestead application for the above | 
described “taud, which was rejected by the local officers on account of 
the allotments made to. the McClellans. 

An appeal having been taken, your office decision of August 27, 1895, 
was rendered, affirming the action of the local office, from which ascision 
Hardy appeals to the Department,. alleging— 
that the said appellees. obtained this land fraudulently by alpacas wherein the 
agreement between the United States and the Cherokee Indians providing for allot- 
_ ments were not complied with by these appellees. That this land so allotted is.not 

now nor never was used for farm purposes and that they have not now and never 
had any valuable farm improvements, that these appellees had not lived in that part. 
of the territory and at the time provided by the proel: imation and the law governing © 
these allotments. That they did not conform to the wishes and requirements of the 
association of settlers on the Cherokee strip and that these appellees were not enti- | 
tled under the Jaw to these allotments. That patents were erroneously issued by 
the United States to these appellees for this land— 


wherefore the appellant asks that the patents be canceled. 
There is contained in the record the affidavits of James W. Hamilton . 

and A. J. Blackwell—that of the former being as follows: _ | 
Personally appeared before a notary public came James W. Hamilton who upon 

his oath says that he is acquainted with, and has been since about 1872, the tract 


now known as John F. McClellan and Mary E. McClellan allotments, viz. The south- 
east quarter, section 23, town. 27 range one west of the I. M. and knows that there 
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never was any sign of any permanent aiid valuable fais improvements of any kina 
or description ever made upon. said land by any Indian or any other person prior to 
1891, and that there was never any improvements of farm nature, made upon any 
lands adjoining or in the vicinity of said land by Charles M. McClellan or the allot- 
tees of said land. That he has for several years known that the home of the allottees’ 
and Charles M. McClellan and family was in the Indian Territory east of the 96° 
- but that said Charles M. McClellan had atone time a cattle ranch upon the eastern 
portion of the strip or triangle part of the Cherokee outlet. 


In the affidavit of Blackwell the only material portion sets forth that 
the McClellan allotments had originally been located about six miles 
east of where they are now located, but that oue Owens, whom he - 
alleges had a contract with Oharlas: McClellan, succeeded in having 
them located adjacent to the townsite of Blackwell. . | 

By the act of Congress of March 3, 1893, 27 Stat., 612, page 641, in 
speaking of the Cherokee outlet, after reciting that a commission had 
been appointed to enter into an ‘Agreement with these Indians, it 18 
stated that— | 


said agreement is fully set forth in the message of the President of the United States, 
communicating the sams to congress, known as executive document numbeted fifty- 
six, of the first session of the Fifty-second Congress, the lands referred to being com- 
monly known aud called the ‘‘ Cherokee Outlet;” and said ag reement j is hereby rati- 
fied by the Congress of the United States. 


Article five of that agreement, as found on page 18 a said anemone: 
is as follows: 


Fifth. That any citizen of the Sheree nation who, prior to the first day of 
November, 1891, was a bona fide resident upon aud further had, as .a farmer and for 
farming purposes, made permanent and valuable inprovements upon any part of the 
land herein ceded and who has not disposed of the same, but desires to occupy the. 
particular lands so improved as a homestead and for farming purposes, shall have 
the right to select one-eighth of a section of land, to conform, however, to the United 

States surveys; such selection to embrace, as far as the above limitation will admit, 
- such improvements. The wife and children of any such.citizen shall have the same 
right to selection that is above given to the citizen, and they shall. have the prefer-. 
ence in making selections to take any lands improved by the husband and father. 
that he cau not take until all of his. improved land shall be taken | 

That any citizen of the Cherokee nation not.a resident within the Jand herein 


ceded, who, prior to the tirst day of November, 1891, had for farming purposes made a. 


valuable aud permauent improvements upon any of the land herein ceded, shall have 
thie right to select one-eightl of a section of land to conform to:the United States 
SULYEYS5 such selection to embrace, as far. as the above limitation will admit, such 
improvemeuts. | 


- In the agreement made for the cession of the Cher okee outlet it is | 
provided that— i. ; 

It is further agreed and understood that the number of such allotnients shall not 
exceed seventy (70) in number and the land allotted shall not exceed five thousand 


and six hundred (5,600).acres; that such allotments shall be made and confirmed — 
under such rules and regulations as shall be prescribed by the Secretary of the Inte- 


-. pior,and when so made and confirmed shall bec conv Hered to the allottees, peer a yy 


*Y the United States i in fee simp le. 
In other words, that. the pan given should convey. absolutely the. 
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title of the government. And in fact the patents issued under this 
agreement were unconditional and conveyed a fee simple title. 

The act of January 26, 1395 (28 Stat., 641), is as follows: 

That in all cases where it shal] appear that a double allotment of land has hcreto- 
fore been, or shall hereafter be, wrongfully or erroncously made by.the Secretary 
of the Interior to any Indian by an assumed name or otherwise, or where.a mistake . 
has been or shall be made in the description of the land inserted in any patert, said 
Secretary is hereby authorized aud directed, during the time that the United States 
may hold the title to the land in trust for any such Indian and for which a condi- 
tional patent may have been issued, to rectify aud correct. such mistake and cancel 
any patent which may have been erroneously and wrongfully issned, whenever in 
his opinion the same ought to be canceled for error in the issue thereof, or for the | 
best interests of the Indian, and, if possession of the original patent can not be 
obtained, such cancellation shall be effective if made upon the records of the General 
Land Office; and no procs mation shall be necessary to ie the lands so allotted to 
settlement. | 

~ The question presented for determination is: Do ‘the facts set forth 
present such a case as comes within the purview of that act? _ 
In the first portion of the act it is said: “That in all eases where it 

shall appear that a double allotment of land has heretofore been, or 
shall hereafter be, wrongfully or erroneously made,” that the Secretary 
of the Interior would have the authority to cancel such patent. 
_ But there has been no double allotment in this case; and whilst the 
rest of the language in the statute is broader, it will be construed as a 
whole, and the same general language following thereafter will, if pos-. 
sible, be construed as carrying out the object first set forth. — 

It is further noted that the act apparently contemplates the cancel- 
ling of patents only where the patent itself is a ‘conditional patent.” 
For, after Speaking of errors that mi ight be corrected by the Pecnewnty, | 
it Is said— | 

‘Said Secretary is hereby anthorized and directed, during the time that the United. 
States may hold the title to the land in trust for any such Indian and for which a 
conditional patent may have been. issued, to rectify and correct such mistake and | 
eancel any patent. 


_ Iam therefore of opinion that the case presented is one which does © 
not fall within the purview of the act, and the patent issued to the 
tracts in controversy not being a conditioual. oue, the Department is 
ousted of jurisdiction. | 

The decision eres from is therefore vilenied: 
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‘TIMBER CULTURE ENTRY-EQUITABLE ACTION. 
CARTER v. Davison, 


Where the notice of the expiration of the arias life of a timber culture entry is . 

_ not given in accordance with the address furnished in the entry papers, aud the | 

_ entry is thereafter canceled for failure to submit final proof within the statutory 

period, such entry should be reinstated; and equitable action thereon will not be 

defeated by. the intervening éntry of another if good faith is mauifest, and the 

final proof shows due compliance with the law in all respects except in 1 the mat- 
Hor: of submitting prCoF within the statutory period. 


: Beoraey Bliss to the Commissioner of the General Land Office, Mareh - 
es et OP ee 8 5, 1BIT, he (R. W. H.) 


It appears from the record in this case that Arthur: M. Davidson 
— Inade timber culture entry No. 2736 for the SW. 4, Sec. 9, T.6.N., BR. 42 W., 
McCook land district, Nebraska June 27, 1879; that October 10, 1894, 
the local office reported the entry for caucellation on account of the 
expiration of the statutory period without proof; and said entry was 
canceled by your office October 25, 1894, for this cause; that, March 31, 
1895, John D. Carter made homestead entry No. 10961 for the tract; 
that, May 1, 1895, Davidson made final proof showing the cultivation 
and planting of ten acres, there being at that date five hundred trees 
to the acre, and one hundred acres in cultivation. ° 

Supplemental testimony was submitted by Davidson and his mits 
nesses to the effect that his entry was made in good faith; thatit had | 
always been his inipression that he was entitled to sixteen years within. 
which to make proof, having learned the contrary only two weeks since; 
that he never received notice of the expiration of the statutory period, 
which he would have done had the same been addressed to the post 
office nearest the land, viz: Karl, six miles distant, whereas they were 
sent to Elwood, sixteen miles away, in a different county, aud to Homer- 
ville, which was discontinued as a post office long before the notice was 
sent, 

Davidson further alleges that he had made arran gements for making 
proof August 1, 1894, but on July 15, 1894, having been thrown from a» 
' wagon, paced such serious injuries that he was confined to the house : . 
until November, 1894, and thus prevented during the winter from going 
to the land office, and will be a cripple for life. He states that about | 
March 30, 1895, he was approached. by a man, since learned to be John 
_D. Carter, who made inquiries regarding his timber culture claim, and 
has since made entry therefor. Further that he has been obliged by 
reason. of crop failures and other misfortunes to mortgage his home- 
stead claim, and if his timber culture proof is rejected, he will be 
deprived of long years of toil. He therefore prayed for the reinstate- 
ment of his entry, acceptance of his prpos and cancellation of the 
. es of Carter. : 
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A physics certificate dated May 5, 1895, sets forth the fact of 
Davidson’s accident and its a from which, it lie: he will 
~ never entirely recover. 

‘In transinitting these papers the loeal nice report: that, AGt beitig | 
informed of the ‘address of Davidson, the offices to which notices were’ 
addressed were taken from'an old map on which the county lines were 
not well defined; and.the fact that the land. was in Frontier county 
was not observed until their attention was called thereto at the time of 
proof. The local office found the proof satisfactory, and also that. the 
failure to submit the same within the statutory period; was due, to his 
ignorance of the law and that he is equitably eltitied to the land. 

The time within which Davidson should have made proof expired — 
June 27, 1892.. Your office held that the notices addressed to David- 
‘son at Elwood (which were returned unclaimed) not having been sent 
to “Frontier county,” the place of his residence as stated in the entry 
papers, nor any kuown-.address of the claimant, cannot be considered 
the notice required by law. : : 

In view whereof the cancellation of Dav idsou’s | entry was eauia 
irregular and void. It was ordered that Carter, the adverse claimant, 
be notified, and that thirty days be granted him to-show cause why his 
homestead entry No, 10961 should not be canceled, and vee timber cul- 
ture entry of Davidson be reinstated. 

July 19, 1895, the affidavit of Carter, uncorroborated, made. J ‘iy 1 . 
1895, was forwarded to your office, in.which he stated his grounds of - 
complaint and asked for a hearing to sustain them, unless deemed suffi- 
cient as presented. Your office held that Carter’s application did not | 
present sufficient grounds for a hearing, and it was denied. 

He then moved for a review of your decision, which resulted in its 
modification in several non-essential respects, but you adhered to your 
‘former ruling that Davidson, having given ‘Frontier county’ as his. 
residence, without further specifying “his address, he was entitled to 
‘notice mailed to ‘Frontier county,’ or to the post office in Erontier comity | 
nearest the claim.” 

‘In connection with your decision on this point you state that, 

It seems from the statements nade by the register and receiver that notice would 
have been sent to some post office in Frontier county, but for the mistaken idea that 
Davidson’s claim was in Gosper county, into which county the notices were sent. 

Carter’s motion for review was accordingly denied, and he appeals 
. from both of your said decisions, alleging that it was: 

(1) Error to accept the ex parte statements of Davidson as a pacie 
for the restoration of a.canceled entry, an adverse right having attached, 
without first calling a hearing in which all parties could be heard. 

(2) It was error on the part of the Commissioner to refuse him a 
hearing when applied for under oath, and under the showing made. 

(3) It was the fault of the entronian that he did not ae the local 
office with his address at the time of making 1g enn ye 
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(4) No valid or even plausible excuse is given by Davidson as to his 
failure to make proot within the statutory time. 

(5) It is error on the part of the Commissioner to hold that aoaee 
should have been sent to “ Frontier county,” when no address is given, 
as it would never leave the McCook post office, but would be returned 


| to the writer from. the oftice where mailed or sent to. the Dead Letter 


Office &e. 
.. Without observing the exact or Ase in which these specifications are 


presented I find the reinstatement of Davidson’s entry on the ground 
that it had been canceled without notice to the entr yman as required 
by law, was proper; : and it appearing that the fact that such notice 
had not been served was officially known to and certified by the local | 
officers, it was not necessary to order a hearing, notwithstanding | 
another entry of the tract had been inadvertently allowed. 

The only question in the case is whether there was sacl notice to 
Davidson as the. law requires. Itis admitted that he did not receive 
actual notice. He had given no other address at the local office than 
“Frontier county”—a circumstance which may be explained, perhaps, 
by the necessity of frequent changes in post office addresses to meet 
the needs of new Settlements. 

It is also im evidence that the local officers, i in sending out the notices 
to Davidson, were misled by an old map in which the county lines were. 
not well defined, and instead of sending them to some office in “ Fron: 
tier county” a them to offices in Gosper county. They state, that 7 
but for this mistake, the. notices would have been sent to an office in 
Frontier county. Davidson was an old settler, well-known at: the 
county-seat and throughout the eastern part of the county where his | 
entry was. male, and itis reasonable to conclude that if a notice had 
been sent to the county-seat or to any office near the land in sas ontier 
county” it would have reached him. 

J agree in the conclusion of your office that Davidson: 


% was entitled to notice in accordance with ‘the address as mentioned in his entry 
papers, viz: Frontier county, or the office 1 in that county nearest the land. : 


The ouly difficulty in the case arises from the fact that Davidson 
failed to make his final proof within the period prescribed bylaw. His 
- entry was on June 27, 1879; its life expired J une 27, bane and his final — 
prot was not made until May 1, 1895. 


The excuses he offers for his detault—that he was. eaorant as tothe — 


~ time when his proof ought to have been made, and, also, that he was 
disabled by an. accident, which occurred after the statutory period of | 
his entry, are of no dail against the plain requirement of the law. 
- The fact, however, that Davidson’s good faith is not questioned, and _ 
that he has fully soinpliad with the timber culture law in every respect, | 
except as to the time of making proof—it appearing that for the period 
of ten years last preceding that tem acres of timber had been planted, 
cultivated and protected and were kept i in a‘healthy growing condition, 
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that the trees. were - of an average. Aiamtse of three iene: and an 
- average” height of from eight to fourteen feet, consisting. of ash, ‘box. 
elder, elm, mulberry, with a few cotton wood trees,—5, 168 by actual connt, 
being more than five hundred to the acr e—entitle his claim to equitable se 
consideration. . 
~The cancellation of Davidson's entry iinout notice being void for 
want of jurisdiction—said entry must be regarded as legally subsisting 
at the date of Carter’s homestead. The latter is not, therefore, such 
- an adverse claim as will defeat equitable confirmation of Davidson’s 
entry. Carter’s homestead entry will ther efore be canceled, and David- 
son’s timber-culture entry after reinstatement upon the record. will be 
_ submitted to the board of equitable adjudication for its consideration : 
_ and action. | , 


SOLDIER'S EDITION. HOMESTEAD- ACT or AUGUST 18, 1894. 
RoBORDS v, _ LAKEY ET AL. 


Under the act of August 18, 1894, an entry made on a certificate of a soldier's addi- 
tional homestead right is valid, and must be approved, where the land i is held by 

- a bona fide purchaser, though the issuance of the certificate may have been 
.secured through frand; and the pascal in such | case should issue in the nate of 

the assignee, os | 


. eae Bliss to ‘the Commissioner of the General Land Office, March — 
(I. HL) 25,1897,  . B., Jr) 


This 3 is a contest for title to the N. 4 of the SE. 4 1 of Sec. 31, P21 N., | 
R. 3 E., Helena, Montana, land district.- On N eyes I. 1882, Simon 
| Lakey, wis had previously made original homestead eatEy, at Spring- 

. field, Missouri, for eighty acres of land (final certificate No, 43135, 
issued December 19, 188], patented August 5, 1882), executed an appli- 
cation for a certificate of right to enter, under section 2306 of the 
Revised Statutes, an additional eighty acres of land. This application 
- and evidence in support thereof tending to show service. by Lakey in 
Co. “I”, 46th Mo. Vol. Inf., were filed in your office in. December, fol- 

lowing, Ay W. C. Hill, then a resident‘attorney. ae 
. On Mareh'19, 1893, your office rejected said application upon the > 
ground that the evidence showed that said Lakey was not the person 
who performed the military service above indicated. Subsequently, 
under a power of attorney from Lakey to L. D. Stone, dated February | 
7,; 1889, to make application for, select, locate, receive duplicate receipt 
of anery for, and demand, receive, aud receipt for patent, for any land 
_ to which he might be entitled under said section 2306, Lakey’s applica- 
tion was by some means, which do not appear, revived aud allowed, 
and such certificate was issued by your office February 26, 1889. Act- 
ing under an appointment as attorney in fact of Lakey, made by Stone | 
under a power of substitution in said power of attorney, one Ashburn 
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K. Barbour, on M ay 4, 1889, urea in. ther name of Lakey ab Héteie 

Montana (final certificate x o. 1381), the land. above described, as an 
additional homestead. This entry has been the subject of repeated 
‘attacks, on the ground of fraud, by different parties, commencing with 
that made by one Amy Gregg November 19, 1890. The history and 


= disposition of certain of these attacks is si out in decisions of the 


- Department i in case of Gregg v. Lakey, dated May 11, 1892 (unrepor ted), . 

and January 10, 1893 (16 L. D., , 39), and in Gregg et al. v Lakey, dated 
July 7, 1893 (17 L. D., 60), and need not be recited here. 

The present coutest by Ezra M. Robords, referred to in said decision 1S, 
was initiated October 20, 1891, and charged that said additional entry 
—avas fraudulent in this, that Sinton Lakey, who made said original 
homestead entry, final Gontifvate No. 4315, at Springtield, Missouri, had 
not rendered service as alleged, nor ronde ed at any time the service 
“necessary to entitle him to He said additional ent y; that said origi- | 
nal entry was not made under section 2304 but under.section 2289 of - 
the Revised Statutes; and that said Lakey had knowingly, wilfully 
and fraudulently, in the matter of said additional entry, personated 
his uncle Simon Lakey, then of Douglas county, Missouri, who had 
served from October, 1864, to May, 1865, in the company and regiment 
hereinbefore mentioned. On June 2, 1892, your office ordered a enne 
upon these charges of Robords. 

_ In its decision of J uly 7, 1893 wae a), the Departament sald, among 
other things: 


In promulgating the departmental decision of May 11, 1892, you directed a hear- 


ing on the contest of Robords. Such hearing was suspended by the filing of motion | 


for review. After that motion was denied, you ordered said hearing to Erne but 
itis now again suspended by the motion for. rereview. .... 

On the 29th of Mareh, 1893, Lucius B. Kendall, who described himself as a party 
in interest, filed a motion, asking that the pending motion for re-review, filed by 
Amy Gregg, be dismissed, and that departmental decisions of May 11, 1902, and 
January 10, 1893, be sustained, in so far as they dismiss the claims of said Gregg, - 
and reversed and set aside, in so far as they recognize the rights of Ezra M. Robords 
to contest said soldier’s additional homestead entry; thatthe homestead application 
of Burlingame for the land be rejected, and his pending appeal be dismissed; and 
. that the entry of Lakey be confirmed, and he (Kendall) be allowed to purchase 
under the act of March 3, 1893. — 

His motion is supported by his affidavit, in which he makes oath that said entr y . 
“was made upon a certificate of the Commissioner of the General Land Office, of the 
tight to make the same; that said land was conveyed to him by warranty deed on 
the 4th of May, 1889, for a valuable consideration, to wit, $3,000; that he purchased .__ 
“the land in good faith, without any knowledge of the fact that the certificate to 
- gaid Lakey had been fraudulently procured; that there are-no adverse claimauts to” 
- the land, which fact the official record will prove, and that he is still the owner | 
thereof. He further states that the invalidity of the certification to the said Lakey 
has been clearly established by affidavits now in the record; that by the confirma- | 
tion of this certificate he will not acquire more than one ‘hundred and sixty acres 
of public land, and he asks that he be permitted to perfect his title by paying the 
government price for said land, as provided in the act of March 3, 1893 (27 Stat., 598). 
- To his affidavit is attached an abstract of title to the land, certified to by the 
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clerk and gecavien of the county, which shows the: title to be in Kendall, his deed 
therefor having been recorded on the 6th of May, 1889. - 4 
ne numerous other things, the act of March 3, 1893, ‘provides: | 

“That where soldier’s additional homestead entries have been made or initiated 
upon certificates of the Commissioner of the General Land Office, of the right to: 
male such entry, aud there is ‘no adverse claimant, and such certificate is found to. 
be erroneous, or invalid for any cause, the purchaser thereunder, on making proof 
of such purchase, may perfect his title’ by payment of the aavernment price for the : 
land; but no person shall be permitted to acquire more than one hundred and. sixty 
acres of public land through the location of any such certificate. ” 

_ If all the matters stated in the affidavit of Kendall, filed in support of lis motion, 
are true, he is brought within the provision of law quoted above. I cau not. accept, 
however, without further proof, his statement that the entry was made upon a cer- ° 
tifieatu issued by you on the 26th of February, 1889. Neither does he make it satis-. 
factorily appear that such certificate is found to be erroneons or invalid. These facts 
must be clearly established, in order to entitle him to the benefits of the act of March 


You will direct the local officers to proceed ‘vith the hearing ordered by you on 
_ the 2d of June, 1892, on the charges of Robords, against the entry of Lakey, that the 
truth as to the ‘ha ge made that Simon Lakey was not a soldier may be ascertained, 


- and whether this fact was known to Kendall before his purchase, 


" Upon the showing made by Kendall, on his motion now before me, he will be 
allowed to intervene at snch heariu g, and submit any proof which he may desire, to 
establish his interest in, anid title to the land i in questi on. 

The decision of. July 7, 1893, eliminated Amy Cues as a uae fei 
re case and denied the application of one J. M. Burlingame Jr. to be. 
allowed to intervene therein. By departmental decision of October 13, 
1893, George W. Bird, claiming to be a transferee of-the onuvinan | 
Sine Lakey, was allowed to intervene in the case.. A hearing was. 
had December 13, 1893, The day following, the local office rendered a 
decision distiseuie Robords’ contest. Robords appealed, and on July 
14, 1894, your office remanded the case for hearing de novo.. By reason 
of various causes of delay, recited in the decision of the local office 
dated March 5, 1895, but not necessary to be.narrated here, the date of 
the hearing was not fixed until March 11, 1895, when, as reported by the 
local office, ‘all parties of interest were ited to appear ‘at this (local) 
_ Office: May 13, 1895, for the trial of the cause.” The. hearing was not. 

finally concluded until December 16, 1895. All parties were repre- 
sented at the hearing except Lakey, who, the local office reports, made 
default. Robords offered no pestnony. at +ne hearing, but was repre- 
sented there by. counsel. : 

The local office held that the jadtatenes and invalidity of ine certifi- 
cate issued to Simon Lakey; upon which entry was allowed, was “ fully 
_ established by the testimony adduced by Kendall,” but that said “ cer- 

-tificate and its assignment before entry are in all respects confirmed 
and validated by act of August 18, 1894 (John M. Rankin, on re review, 
21 L. D., 404),” and that patent should issue to Simon Lakey, and 
recommended the dismissal of Robords’ contest, and the rejection of 
the applications of Kendall and Bird to purchase under the act of 
March 3, 1893-(supra). Upon appeal by Robords your office affirmed’ 
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the decision of the local office as to Robords and Bird, holding that 

_ Robords “was a party to the. fraud in procuring the issuance of said 
certificate, ” and that Bird’s alleged interest was acquired. subsequently 

to and with full knowledge of the sale and conveyance to Kendall, but. 
held that the act of August 18, 1894 (28 Stat., 397), gave Kendall no 
right not already given him by the act. of March 3, 1893, and that his 
application to purchase under the latter act would be allowed Appeals 
_ by Bird and Robords now bring the case before the Department. 

It clearly appears froin the evidence that said certificate was procured 7 
by fraud and ‘that Robords was thé chief instrument in perpetrating 

‘the fraud, He induced Simon Lakey, the nephew, to make application. 
for. the certificate, leading him to believe that a short service, which 

said Lakey informed. him he (Lakey) had had in the Missourl militia j in. 
1865, entitled him (Lakey) to such certificate and additional homestead, 
and hintisély (Robords) making or procuring to be made the false repre- 
sentations of service by Simon Lakey as hereinbefore charged by him 
(Robords). Due to the agency or instrumentality of Robords, appar- 
ently, the second and successful effort for the issuance of said certifi- 
cate was prosecuted, the said power of attorney to Stone was procured, 
and a sale by Lakey of his supposed. right to make additional entry 
was effected, Stone paying Lake $200 therefor. The allegations of 
Kendall. as to the purchase by him in good faith and conveyance to 
him of said land by Simon Lakey, the entryman, are shown to be true. 
A wattanty deed from said Lakey and wife, duly executed May 4, 1889, 

by Ashburn K. Barbour, as their attorney in fact, under a power of 
attorney previously given, conveyed said land to said Lucius B. Ken- 
dall. In addition, said Lakey and wite executed a confirmatory deed . 
to the land, to said Kendall, April 15, 1893, ratifying and confirming | 
their previous deed by Barbour, attonned in fact, and reciting that. 
their certain deed dated May 2, 1890, to George W. Bird; was procured 

by misrepresentation and eee sie same having been executed by 

them (Lakey and wife) in blank, with the understanding that the name 

of said Kendall was to be inserted therein, and that the same was 

intended to coufirin title to said laud to said Kendall. 

The provision in the act of August 18, 1894 (supra), relative to sol- 

_dier’s additional homestead certificates, isas follows:  —S 

_ That all soldiers’ additional homestead certificates heretofore issued under the rules — 
and regulations of the General Land Office under section twenty-three hundred and 
six of the Revised Statutes of the United States, or in pursuance of the decisions or 
. instructions of the Secretary of the Interior, of date March tenth, eighteen hundred. 
and seventy- -seven, or any subsequent decisions or instructious of the Secretary of 
the Interior or the Commissioner of the General Land Office, shall be, and are hereby, 
| declared to be valid, notwithstanding any attempted sale or transfer thereof; and. 
where such certificates have been or may hereafter be sold or transferred, such sale 
_ Or transfer, shall not be regarded as invalidating the right, but the same shall be good 
and valid in. the hands of bora fide purchasers for value; and all entries heretofore 


or‘ hereafter made with such certificates by such purchasers s shall ne > approved, and 
peveue shall i isstie in the name as the assig nees;- 
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AS construed i in the case of John M. Baie (supr tt), this ispiciation 
was intended to afford larger relief than the said act of March 3, 1893, 
and “should not be limited to validating the transfer of certificates,” 
but was intended “to validate. all certificates heretofore (theretofore) 


7 issued, in the hands of bowa fide holders, ” notwithstanding any eho) : 


attending the issuance thereof. , 

--It would seem: unnecessary, hemeions to disctss at length the con- 
tention of Robords that his contest gives him any right or valid claim | 
under the act of May 14, 1880 (21. Stat., 140), as against the claim of 
Kendall, It would: be sufficient answer to any claim of Robords, even 
had the fraud charged by him been proven by the testimony adduced 
by him—which was not the case—that he was shown:to be the prime 
mover in the fraud. He would. not be permitted, as such, to have judg: | 
ment in his favor, and thus reap Advantage. through hiscowil wrong. . 
But were he blam Bec in the entire transaction proof that ‘said certifi: | 
cate was fraudulently obtained would avail him nothing against the — 
right of Kendall under the acts of March 3,1893, and August 18, 1894, 
The proposition can not be entertained that in the former act-Congress 
‘intended in one breath to enable the purchaser under a fraudulent cer- 
tificate to perfect his title, and in the next, to enact that. a contestant 
might defeat that provision by proving the fraud alone. These acts” 
being in pari materia are to be construed together and so construed. 
they were clearly intended to protect any purchaser mentioned in either — 
against the consequences of invalidity, whether by reason of fraud, or 
otherwise, of the certificate to which he traced his title. 3 

The only color of title in Bird to the land in question is under said: 
quit claim deed. But as Kendall’s deed was duly recorded, thus giving 
Bird constructive notice thereof, and as Lakey had no title when the 
deed to Bird was made, the Jatter could certainly take nothing. by his 
deed, and his. application was properly denied. This disposes of the 
entire case so far as the issues between these parties are concerned. 

_ It will be noticed that the act of 1894 dir ects that. | 
all entries heretofore or hereafter made with such aartificates by such purchasers 
Shall be approved, and patent shall issue in the name of the assignees. 4 

Under this provision, following the construction of the act in case of 
_ Rankin (supra), said entry will stand, and patent will issue to said 

Kendall. The only difference in point between the positions of Rankin. 
and Kendall is that the former purchased prior to entry, and Kendall — 
after entry.. In both cases the entry was made in the name of the. party 

hamed in the certificate. The difference is immaterial. : : 
| Your office decision as herein modified is affirmed. 
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“ISOLATED TRACT—ACT OF. FEBRUARY 26,. 1895. 
J ON P, SHANK. 


Séotion 24 55 B.S. , as ; amended by the act of February 26, 1895, iaoutanuiates that no 
“tract shall be ‘Fepended as isolated, within the meaning of the law; unless.atthe — 
time of the application to have it sold under said section the land surrounding 

- said tract is included within entries, filings or sales, made at least three ea 
+ prior thereto. — 


Secretary Bliss to the Commissioner of site. General Land Ofc, Marek. 
(i H. L,) oe Ads : > (B. M., R.) 


This case involves the SW. 4 tof the SW. 4+ of Sec. 25, 7, 15 N,,. R. 18. 
E., Lewistown land district, Montana, and a6 before the Department 3 
upon appeal, by John P. Shank, from your office decision of February 
8, 1896. , | 

- The record shows that on J anuary 16, 1896, the appellant finde appli-. 
_ cation, as a prospective purchaser, to have the above described tract sold 
under section 2455 of the Revised Statutes of the ee States, as 
amended by the actof February 26, 1895 (28 Stat., 687), i, 
_° Your office decision states. that the records show that’ the land . 
Involved is vacant, but does not come within the statute for the reason 
that the SE. 4 of the SW. 4 of Sec. 25, same township and range, is 
embraced in coal ouny No. 1, made by Frank Bland on October 2, 
1894, and the SE.4 of the SE. 4 of Sec. 26, same township and range,. 
is ‘embraced in coal entry } No. 2, made March 4, 1895, by Millie L. 
Conway. | a | _#” @ * 

Section O45 55 as amended by the act of February 26, 1895, is aS follows: 

Sec. 2455, It shall ‘be lawful for the Commissioner of the General Land Office to 
order into market and sell for not less than-one dollar and twenty-five cents per acre 
any isolated or disconnected tract or parcel of the public domain less than ove quarter 
section which in his judgment it would be proper to expose to sale after at least 
thirty days’ notice by the land officers of the district in which such Jands may be 
sittiated: Pr ovided, That lands shall not become so isolated or disconnected until 
the saine have been subject to homest:ad entry for a period of three years after the 
surrounding land has been entered, filed upon, or sold by the government: Provided, 
That. not more than one hundred nad sixty acres shall be sold $o any one person. 

The appellant contends that whilst the entries mentioned in your 
office decision (those of Bland and Conway) have not been made long 
enough to bring the land within the time required by the act, to wit,, 
three. years, that in fact the land surrounding the tract in portroy ersy 
has been filed upon for a much longer period than the time required by 
the act, and he therefore asks for the reversal of your decision. - _ 
| It will be noted that the section is not mandatory in its requirements. 
It says, “It shall be lawful for the Commissioner of the General Land. 
Office,” and again, “which in his judgment it would be proper to expose. 
to salo;” and I am of opinion that the interpretation placed upon this _ 
| Bot by your office is the correct one, . eon ere: the assertion of the 
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appellant to be correct, that ses paeries had been allowed and filings | 
made from time to time covering a period greater than that required by | 

- the statute, that nevertheless the true meaning of the section contem- 
plated that no tract became isolated within the meaning of the: law. 
unless at the time of the application to have it sold, such tract was sur- — 
‘rounded by-entries or filings, or land already gold, which ‘entries or 
filings or sale had been made at least three years prior thereto. 

_ The decision ‘appealed from is therefore affirmed. 


SETTLEMENT RIGHT—ADVERSE CLAIM—ESTOPPEL. 


PHILLIPS Vv, Marrnnys.. 


The right: of: a. settler. to- make | homestead. entry ae not be: ‘defeated by the. prior 
"application of an adverse claimant, if, ‘by the. conduct of said claimant, he is 
estopped from asserting his claim as against such settler, and if apposite al: 

said claim i is wanting i in good faith. 


Secretary Bliss to the Commissioner of the General. Land Office Ce, March: 
(. B. L.) na. | 25, 1897, | a) 


“This case nipalwes that tract of land in the Gainesy ile land district ; 
in the State of Florida known as the N. “8 of the SE, dof Sec, 5, Tr. 15 Sey 
R. 22 E, | 
The record shows that on. eseniver 15, 1890, Dunean D. Matthews 
made homestead application for the tract in. controver sy, together with. 
an affidavit of contest against the claim of the Florida Transit and Pen- 
insular Railroad Company, and subsequently, on November 28, 1892, nes 


was allowed to inake homestead entry. | 
On the second day of December, 1892,. Clifton J. Phillips: made supe ss 


cation to enter under the homestead law the same land, which was 
rejected, and on January 3, 1893, he filed his affidavit of eentoe against 
the entry of Matthews on the ground of prior settlement and superior 
equities and ‘that the entry of the defendant, respondent was not made 
in good faith. — | 

On the day following, the local officers. issued notices of hearing to . 


'. . be had on February. 15, 1893, before the clerk of the circuit court at 


Ocala; at which time and place the parties appeared and submitted 
. testimony.. 

- November 23, 1893, 4né local officers issued a new notice settin @ Jan- 
uary 9, 1894, as the tate of the new hearing and the local office as the 
place. May 7, 1894, the local officers rendered their decision in favor 
of the plain titf and recommended: the cancellation of the entry of the 
defendant. Upon appeal, your office decision of December 6, 1894, was 
rendered, wherein was reversed the action of the local Stidork md the 
homestead entry of Matthews held intact. Further appeal Lie the | 
cause before the. Pepert ment for final adjudication. na, | | 
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From an examination of the évidence it appears that in November, 
1887, Phillips, the contestant, secured the. quitclaim of E. W. Agnew, 
his brother-i in- Jaw, or more accurately, one C, E. L. Schmidt, who had . 
entered into a contract for the purchase of this land from the Florida — 
Transit and Peninsular Railway Company, and who, in consideration 
of an indebtedness due Agnew, left with.said- Agnew this contract-as 
collateral security, it being in the nature uf.an equitable mortgage, 
and having thereafter left the: country, the said Agnew, at the. time 
above mentioned, told the plaintift that he might go into possession of 
~ this land. 

In November, 1887, the plaintiff commenced his improvements upon 
the land by building a fence around forty acr es; a well was also dug 


~ and a house twelve by fourteen feet was - built. ‘He cleared ten acres — 


and planted in oravge trees, and set. ont about 15,000 nursery stock — 
trees, In November, 1892 , he added three rooms to his house... His 
| intention from the start as to acquire title from the railroad company. 
| In J nne, 1892, he discovered that the company could not give title, and 
soon thereafter made Settlement under ane, homes stead. Jaw. His im- 
provements are worth $2,500. 

On June 4, 1892, yonr offices in reply to a ‘letter f rom the plaintiff, 


stated that the tract in controversy was within the limits of the grant — 


to the Florida Railway and Navigation Company and. had been selected — 
by said company on September 3, 1887; that on June 18, 1883, your 
office had. passed. upon the case of said colnpany = %, Schmidt, and — 


rejected the claim of the company, from which action the company bad 


appealed, and on April 22, 1884, the Department had affirmed your 
action; that: thereafter the entry of Schmidt had been canceled; that 


the tract was at the time of the communication involved i in the case of . 


the said company v. “Matthews; and that. on June 9, 1891, your office © 

had considered the above entitled cause and had deca against the 
| company, aud appeal had been taken ‘to the Department. 

| Subsequently, and to wit,-on June 14th, your. office, in ie to 

another communication, informed . the plaintiff. that the claim. of 

_. Matthews was based upon an application to enter under the homestead 
law. The plaintiff, after the receipt of the first letter, saw the defendant 

_and asked him if he laid any claim to the land, and he denied that he 
laid any claim:to any land.in that neighborhood. He denied that. he 
had-ever had any contest with the railroad company over any laud. 

- After the receipt of the second. letter from the then acting Com- 
missioner, the plaintiff went on a visit to his former home:in Kentucky, — 
and upon his return ascertained that. the defendant was absent, but 
succeeded in locating him in North Carolina, and wrote to him with a 


--view to securing his relinquishment’of all claim in and to the.land.. He. 


received a letter from the defendant offering to sign any papers that the « 

plaintiff might desire, if he were paid $15.00; . whereupon: this appellant — 

forwarded to him a.check for that amount, which ¢heck was used: by. 
the pond anE respon monte : 
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Ee Tt. farther appears that i in J uly; 1892, the défendant ¥ was employed by _ 
_ the plaintiff to work on the land in controversy, upon his orange trees, ? 
and was duly paid for such services. Early in December, 1892, Phillips . 
took. his wife on the land to live. Prior to: this time, and extending 
back for some time, the plaintiff: had kept up a ‘destiltory residence 
upon the land, going out from Qeala, where he was employed in the | 
_ wareliouse of Agnew, to spend a day or night, at which times he occa- 
sionally prepared his own meals. About the first: of December, 1892, 
_ Matthews put up notices on the land, which the plaintiéf tore down. | 
Matthews, i in answer to the fact. that he worked. for: Phillips: upon the 
land, states that he did not know it was the land. in controver sy. This. 
land is just on the outskirts of Ocala. He admits that in reply toa 
letter from the plaintiff he promised to sell his interest for fifteen dollars. : 
He says that at that time he expected to remain in North Carolina at 
least one. year; that he had used the check sent by the plaintiff through 
mistake; that he had several other checks in his possession and had 
| inadvertently cashed the check. On the day he preseuted the check. 
he returned to Ocala and shortly thereafter deposited in hits name, at 
the First National Bank of that place, an amount equal to the check. 
He had the land surveyed on the 3rd of December, 1892, and built a 
house on the land in January, 1893, and has two or three acres under 
enclosure and raised some few things. | 
The decision of your office was based upon the fact that the applica- 
tion to enter by Matthews, whilst subsequent to some of the improve- 
ments of Phillips, was prior to his settlement, and as Matthews’ entry 
was followed within a reasonable time by residence, the settlement and 
extensive improvements of Phillips could: not inure to his advantage | 
because of the pending application of the defendant. When viewed 


by itself this position is impregnable, but an examination of the entire 


record shows that the plaintiff is entitled to judgment. 


' An estoppel is the preclusion of & person. from asserting a fact by. previous sunduee, 
inconsistent therewith on his own part, or the part of those under whom he claims, 
or by an adjudication upon his rights which he can not be allowed to call i in ee 
C7 American and English Eneyclopedia of Law, page 1). 

The defendant told the plaintiff that he did not: claim any Crane in 
that neighborhood and had never bad a contest with the railroad com- 
pany over any land. This it seems, under the authorities, amounted 
- to an estoppel in pais. There was a’ false represéntation. of a material 
fact (Pittsburg v. Danforth, 56 N.H. ., 272), which was knowingly made, 
and the plaintiff was peice of the fact; at least the denial came 
from the very highest authority—the applicant himself, And in this 


connection, as intent is a material part of all proceedings before this . 


- Department having as an wtimate end the acquisition of title to the 
- public domain, the fact. that the applicant disavowed any claim to any 

land in that neighborhood, would render the claim of record ineffectual — 
as against Phillips, The false representations were apparently. made | 
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to. mislead this. plaintif in order that He ee act thereon, which 
he did. : 

It further appears that the defendant eonttacted’ to sell his relin- 
quishment to this plaintiff. It is clearly shown. by the record that the 


- defendant, in answer to a communication received from the plaintiff, : 


_ wrote him a letter in which it was stated that for the consideration of. 
$15.00 he would ‘sign any paper the plaintiff considered. necessary to. 
— clear the record; that the said sum was accordingly sent, and there- 
. after used by this defendant. . It is true that the defendant claims that 
. the presenting of the check was-an inadvertence, but an examination 
of the record shows that this is not true. Equitable considerations are 
sufficient to demand: una this defendant be rcvenien from denying 
the sale. 
_ It is shown that. at the time of the application of the defendant to 
| enter, the plaintiff had valuable improvements upon the land, which 


facts. suggest that the application of the defendant was not niade in... 


| good faith, but-with the intent to appropriate the valuable im provements 
of another, This Department has in various decisions indicated that. 
one would not be allowed to appropriate the improvements of another 
in the manuer here attempted. Thus in the case of Caldwell v. Carden 
(4 L. D., 306) it was held that the improvements and settlement of one, 
made with due notice of the bona fide claim of another, was not suffi- 
cient to defeat such prior claim. See also Turner v. Bumgardner (5 
L. D., 377) and the recent case of Tustin 7. Adams (22 .L. D., 268), 
= iereth it was held, inter alia (syllabus): . | 
The right of entry will not be accorded to a homestead applicant who, with full 

notice of the prior equities of an adverse claimant, fraudulently seeks to secure 
title shroush. legal technicalities. | 

_ And again in Roberts v. Gordon (14 L. D. ja, it was held, inter alia 
(syllabus): 3 
| One who fails to assert any sidin to a tract of public land which is in the adverse ~ 
possession of another, and remains silent, though knowing that. the adverse occu- 
pant continues to claim, occupy and improve the land, is estopped thereby from 


subsequently denying the good faith of said occupant and asserting a right of pri- 
ority in himself. 


i ain ther efore of opinion that a rightfcl regard to the equities of this 


cause demands a reversal of your oifice decision. The entr y of Mat- 
thews will accordin gly be canceled. | 
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PRACTICE-REVIEW: OKLAHOMA LANDE —3sETILEMENT. 
- BRADEN v. SHAW. 


The sufficiency of the charge, ou which a hearing has been held, can not be called 
‘in question on review, if no objection thereto was made at the hearing. 
‘The prohibitory provisions of section 14, act of March 2, 1889, with respect to settle- 
ment in.Oklahoma, are general in character as to lands opened to settlentent in 
said territory, and extend to Sac and. Fox lands, becoming effective from the 
date of the act announcing the Boauastior of the Indian title to said lands. . 


oe y Bilis io the Commissioner of the General Land Office, Maven | 
pe oe 25, 1897, | (Bed. O) 


| Counsel for Knowles Shaw have filed two petitions for re- -review of 
departmental decision of May 20, 1896 (333 L. and k., 129), on the 
merits of the contest initiated by George. W. Braden; also of the deci- | 
sion on the motion for review of October 3, 1896 (342 L. and R., 45), 
and on # motion for rehearing on November 12, nee (S44 L. and. R., 
366). | 
_ The petitions were entertained. etiee of the same, together with 
the affidavits, was made on Braden, and the matter now comes up 
regularly for consideration. | 

It appears that Shaw, through his agent, filed soldier’s ‘declaratory 
statement for the NE. 4, Sec. 10, Tp. 16N., R. 4k, Guthrie, Oklahoma, 
September 23, 1891; on Sentember 30, following, Braden made home- 
stead entry of the tract. On March 18, 1892, Shaw presented to the 
local officers his application to make entry ‘under his said soldier’s — 
declaratory, statement. This application was “suspended awaiting the 
determination of rights of” Braden for the said tract “who will be 
cited to appear at this office to show cause why his entry should not be 
canceled.” ~ 

The record does not ng whether Braden was actually cited, but on 
April 16, 1892, he filed an affidavit alleging: 


That the said Knowles Shaw did not make settlement on said land prior to this 
affiant, that on Sept. 22, 1891, in the afternoon of said day, this affiant was iu actual 
- possession of said land; that at that time defendant was not on said land; that on 
- gaid afternoon this affiant made settlement thereon as follows: set stakes. ou said | 
land, and on Sept. 23, 1891, in the. forenoon he laid foundation for dwelling and built 
a shed thereon; slept on land on night of 22 Sept. 91; have built a dwelling thereon, 
planted fruit ee. broken one acre; that his settlement was prior to said Shaw, and 
his claim superior to his, and he asks that his H. E, may remaiu intact on said land, 
| and that he may be allowed opportunity to prove said allegation o prior settlement. 


A hearing was ordered for August 26, 1892, before the local officers, 
when the parties appeared with their eomect On September 30, the 
date to which the hearing was adjourned, counsel for Shaw filed a. 
motion asking the local officers to set aside the suspension of his 
application to make homestead entry. This motion was granted. - 
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As a result of the hearin g the local officers found 


from the evidence in this dase that George Ww. Braden, the pliintif® n made ssitiomant 
upon the claim in: dispute. as a homesteader, in the afternoon of September 22, 1891, 
and that he has in good faith complied with ue requirements of the homestead law 
since said date. 


| They recommended the cancellation of Shaw? 8 entey, and that Br adente 
remain intact. In discussing the facts as disclosed by the testimony 
the local officers say: 


We are of the opinion that the question of soonerisin and disqualification of the 


- plaintiff as a homesteader can not be questioned in this proceeding, because there is 


no evidence showing that plaintiff entered npon said lands embraced in the act of 
February 18, 1891, subsequent to said date and prior to noon September 22, 1891. 

On appeal, your office affirmed the action of the local officers upon 
the facts in relation to settlement on the land, but the question: as to 
- Braden’s disqualification was not discussed, though raised by the 
specifications of error. The Department, May 20, 1596, formally 
affirmed the concurring conclusions below. | 

Motion for review of the latter decision was filed in the local office - 
- August 12, 1896. On October 3, following, this motion was denied. 
The errors assigned by this motion were, (1) that the decision was not 
responsive to the evidence, but repugnant to it; (2) that the affidavit 
of contest failed to allege sufficient grounds of contest, and that the 
decisions of your office and the Secretary did not consider or pass 
upon this question of practice; and (3) that Braden’s alleged disquali- 
fications to take land in Oklahoma was not passed upon. The Depart- 
ment decided these questions: (1) that this assignment was in substance 
an allegation that the judgment is against the testimony, and was 
insufficient to warrant consider ation; (2) “Upon the question of prior- ; 
ity, which was fairly raised by the affidavit of contest, your office ren-' 
dered the judgment which was formally affirmed by the Department,” 
and (3) that Braden was not disqualified. by reason of entering the 
Territory after the passage of the act opening the same to settlement, 
aud before the President's proclamation was issued. It was said: 
Odi it be conceded that he did so enter, he would not be disqualified, for the reason 
that Congress did not fix « any such penalty. The testimony that he did so enter, how- 


ever, is not at all clear or convincing. Braden expressly devi ies that he was fheré or 
that he did any of the acts he i is charged with. 


On August 21, 1896, nine days after the motion for review was filed, | 
Shaw filed a motion for rehearing. Through some oversight in the 
local office this motion was not forwarded to your office till October 10, 
following. The sole ground of this motion was Braden’s alleged dis- 
qualification, and inasmuch as it had been decided that he was not 
_ disqualified, the Department, on N ovember 12, 1896, denied the motion. 
Two petitions for re-review of the former departmental action are how 
presented, one by counsel in Oklahoma, and the other by local attor- 
neys. . In the first, it is alleged (1) that the decision on review is not 
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responsive to the motion, and (2) that it «violates all the-pr evedents of — 
the Departinent heretofore rendered on the question of soonerisin, and 
is in violation of the laws: of Congress upon said question.” In the | 

second it is charged (1) “that the decision of May 20, 1596, absolutely 
ignores the facts shown by the record,” and. aresenied oy counsel in 
argument in respect of Braden’s “unlawful entry” on the land ; (2) that . 
it was error to find that Braden was not disqualified i In the motion for 

review and in the decision on the motion for rehearin Q ; and (3) that in. 
view of the testimony of the contestant and: the affidavits filed, it was 
error not to order a hearing to determine contestant’s qu nliftcatione | 

On the “ question of practice,” that is, as to whether the affidavit of 
contest raises the issue of prior settlement, there is but little to be said. | 
The position of counsel. is, that inasmuch as Shaw did not claim by 
reason of prior settlement, but because of filing -his soldicr’s declara- 
tory statement, the ‘charges in the atfidavit of contest are not suffi- 
ciently full or explicit to raise this issue. This contention is without: 
potency in this case. It was said in the decision on the motion for 
review, that the question of priority was fairly raised. The r easons for 
this naked aupouncement were not given, because it seemed so appar- . 
ent that this was the only i isssue upon which Braden could recover ; 
that is, his settlement must autedate Shaw’s filing, assuming the latter 
to be sufficient. This is the question that was tried and upon it the — 
several concurring decisions have been rendered. Besides, the allega- 
tion, though not expressed i in apt language perhaps, is sufficient In my 
judgment to raise this issue. It is certainly so when the circumstances 
are considered: the filing of the soldier’s declaratory statement; the 
subsequent homestead entry of Braden, and the order citing ae to 
appear and show cause why it should NOE be eel for conflict with | 
Shaw’s. | 7 | 

But aside from this, the question as to the imicieiey of the charge . 
can not now be raised. There was no objection made to it at the hear- 
ing, and both parties proceeded upon this theory of the case. Counsel 
will not, therefore, be permitted now to raise the objection. (Paxton ek 
Owen, 18 L. D., 540.) | : 

It is urged by all the counsel who now appear ‘that Braden was dis. | 
qualified from making entry because, as charged by them, he entered 
the territory after the passage of the act—February 13, 1891,—and 
before the issuance of the President’s proclamation declaring said land | 
open to settlement, and it is insisted that Braden’s own testimony is 
‘sufficient in itseif to establish this fact. a 

‘Phe record does not sustain this charge. In the first place, the local 
officers distinctly ruled on the question as to whether the testimony ~ 
- was sufficient to warrant this finding, and held that it was not. This — 
. Judgment has been affirmed, ‘and it was expressly held by the Depart- 
ment, in the decision on the motion for review, that the evidence was — 
not Siincient to justify this allegation. This finding of fact will not - 
therefore’ be reviewed. 7 a rr oe OU 
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The ruling of the Department, eevee in all its decisions i in thee case 
- that Braden was not disqualified, even though he may have been in 
the territory after the passage of the act and. before the issuance 

of the President’s proclamation was erroneous. This question has been 
~ previously decided in Rittwage ». McClintock ere i 7s 8 pane and the 
- conclusion was (syllabus) yt , | | 
- The prohibitory provisions of: section 14, act of March 2, 1989, with respect to | 
settlement rights in the Territory of Oklahoma, were intended to be general in 


character as to lands opened to settlement i in said Territory, and it therefore follows 
_ that said: prohibition extends. to lands formerly embraced in the Cheyenne and 


~ - Arapahoe reservation, and became effective from March 3, 1891, the date of the act 


announcing the acquisition of the Indian title to said lands. 


This ruling was followed in Griffard et al. ». Gardner, Id., 27 4. 

_ These decisions refer to the Cheyenne and Arapahoe reservations, 
which were opened to settlement by the President's proclamation of 
- April: 12, 1892 (27 Stat., 1018-1021), but the exact language used therein. 
is found in the Aroclariation of September 18, 1891 (27 Stat., 989-992), 
opening the lands in the Sac and lox, etc., reservations, wherein the 
tract in controversy is situated. The ruling in those cases would, there- 
fore, apply to the one at: bar. In the unpublished case of J ohngon Vv. 

Henderson, decided October 3, 1896, the Department applied the ruling 
in those cases to land within the Sac and Fox reservation. 

_ Itis clear that the ruling in this case. on the point as to whether 
Braden would not be disqualified if within the territory during the 
prohibited period, as construed. by the prior decisions of the Depart- 
ment, was erroneous, and that part of it, so holding, must be revoked. 

In view of this determination, it remains to consider the motion for 
_a@ rehearing, the decision on this having been based on an erroneous | 

— construction of the law. 
The motion for rehearing is based on the allegation of newly discov- 
“ered evidence, and relates entirely to Braden’s presence in the territory 
after the passage of the act, February 13, 1891, and the issuance of the 
~ President’s proclamation. At the trial of this case this matter was 
gone into to some extent.in the cross-examination of Braden, and, as 
before said, the testimony was not sufficient to warrant a judgment 
that he was in the territory during the prohibited period. He swore 
positively that he was not, and there was no testimony offered by the 
other side to contradict this, It is alleged by Shaw that the first he - 
knew that Braden was disqualified was by reason of this testimony. 

‘This motion is- ‘supported by several affidavits. Vandruaff swears 
. that Braden admitted to him in 1893 that he had been in the territory 
- In “March, before said country was opened to settlement.” The other — 
affidavits are made by Burger, Todd and Stockton, and are all to the 
effect that they and some other persons named, together with Braden, 
made a trip into the country early in 1891. ‘The date of this trip is not’ 
| fixed with any degree of accuracy. The first witness says that it was 

in the latter part of the winter of 1891, and states that “probably the 


DECISIONS RELATING TO THE PUBLIC LANDS. 305 


_ last suow of the winter fell while they were out.” Another says it was 
‘after the cold weather was over, in the spring of 1891, but does not 
remember the month.” The last witness fixes the time “on or about 
_-. the last of February or the first of March in the year 1891.” - 
In his own affidavit Shaw recites what other witnesses named will 
testify to. It is not deemed necessary to set forth the matters he thus 
states, for the reason that under the rulings their own aftidavits must 
be presented, and for the further reason two persons named by him | 
' have made affidavits denying the statements attributed to. them. _ 
- Braden, in his affidavit, admits having been in the territory in Janu- 
ary, 1891, and unqualifiedly denies being there after that date until - 
September 22, 1891. He also denies havin ng made the declaration 
sworn to by Vandruff. : 
_ The showing made here by Shaw is not sufficient, in my judgment 
_ to warrant a rehearing. ‘The statements made by his witnesses are too, 
indefinite to overcome the positive and direct denials made by Br aden, 
The petition for re-review is therefore denied. 


HOMESTEAD ENTRY—NON-CONTIGUITY_MORTGAGEE. 
JOHN R. CoRRY ET AL. 


When an entry is found to embrace non-contiguous tracts the entryman should be 
called upon to elect which tract or tracts he will relinquish in order to bring the 
‘entry within the rule as to contiguity; and if the entryman fails to take such 
action, the entry may then be canceled as to.such tracts as may be deemed 
proper, having due regard.to interests shown by incumbrancers, 


Secretary Bliss to the Commissioner of the General Land Office, March 
(W.V.D.) 80, 1897, ‘(J, L. McC.) 


John R. Corry, on August 19, 1894, made homestead entry for lots 
10 and 11 of Sec. 4, lots 13 and 14 of Sec. 5, lot 1 of Sec. 8, and lot 4 of 
Sec. 9, T. 11 N., R. 4 W., Oklahoma land district, O. T. 

The several fot named contain in the BESTE SNC an area of 49.95 
acres. 

On March 18, 1895, Corry commuted aid entry to cash, under Sec. 
21 of the act of May 2 2, 1890 (26 Stat. , 81); and cash certificate issued. 
thereon. 

. When the sates papers were Vomrmded to your office, it was found 
that lots 10 and 11 of Sec. 4, and lot 13 of Sec. 5, were not contiguous _ 
to one another, nor to the other subdivisions embraced in the entry. 
Thereupon your office, by letter of June 2, 1895, allowed Corry thirty 
days within which to show cause why his entry should not be canceled. 

A motion for review of the above decision was filed by J. H. Everest, 
attorney for J. R. Corry, J. M. Cox; William Maxwell and R. C. Hager. 

On September 4, 1895, said motion for review was denied, and the 
homestead entry field. for cancellation. | 
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Thereupon, J. M. Cox, claiming to be transferee of said Corry, filed 


application. to relin quish all the land embraced in said entry, exceptlot — 


10 of Sec. 4, and to have the entry as to that lot remain intact—transmit- 


ting his melinquistment for the other lots mentioned. Thereupon your _ 


office, by letter of December 17, 1895, directed the local officers to 
advise the parties that inasmuch as there was no evidence of the land 
_ having been transferred—only that it had been mortgaged—they 
should “ advise the parties in interest that it will be nro for them | 
to furnish evidence of the transfer of said claim.” 
_’ From this action Cox has appealed, contending that your. office erred 
in not holding that, by reason of his mortgage, he was the real party. 
in interest as tr anateree of said John R. Cor i an 
In the view taken of this case, it is not deemed necessary to consider 
and decide-the inatters involved in that contention. 
I am ofthe opinion that instead of calling’ upon the entryman to show 
cause why his entry should not be canceled, the better course would 
- ‘have been to have called upon him to elect ern portions of his entry 
he would relin quish in order to make it contiguous. | 
‘The case is therefore returned to vour office that you may pursue this 
course; and, in the event that the entryman does not elect and relin-. 
quish within the time named in the rule so issued, you will proceed to 
make such. cancellation as in your opinion may seem proper, having 
due regard to the wishes of the mortgagee or incumbrancer. 
The decision of your office is modified as above indicated. 


DESERT LAND ENTRY—ANNUAL PROOF—COMPACTNESS. 
ABRAM M. RSID. 


Orders of the General Land Office made on the submission of annual desert land 
proof are interlocntory in character, and no appeal will lie therefrom. 

In determining whether a desert Jand antis is within the rule as to compactness no- 
inflexible rule can be laid down, but each case must be considered in the light of 
the facts presented. 


Secretary Bliss to the Seiadamiaie i of the General Land Office, March 
We VeDiye « 3 | 80, 1897. oo (W. C, P.) 


Abram M. Reid has appealed from your decision of September 14, 
1896 requiring him torelinquish a portion of the desert land oy, held 
by him as assignee of D. M. Limbaugh, for the SE. 4+ of the SW. 4, and 
_ the 8S. 4 of the SE. + of Sec. 20, and the 8. 4 of ite SW. 4 of See. 21, 
T.4.N., R. 2 E., a raeeoi Anois land district to make it omnes oak 
the requirements as to compactness. | 
This entry was made by Limbaugh on. April LY, 1393, the land being 
then unsurveyed and assigned to Abram M. Reid by an instrument — 
executed } May 19, 1893. The deed of assignment, together with the first 
year’s proof, was filed in the local office April 18, 1894. On March 1, 


DECISIONS RELATING TO THE PUBLIC LANDS. . 807 


1895, Reid as assignee, filed in ihe local office pr oof for Gh ‘secouid 
year. The local officers recommended that his proof be not accepted 
because the claimant’s affidavit was executed “without the Territory: 

‘contrary to the requirements of the act of May 26, 1890 (26 Stat., 121),” 
- and the claimant filed exceptions to their action. When the matter was 
- considered in your office it was said as to this proof: 

The testimony of the assignee having been made before a United States Circnit 
Court Commissioner in Minnesota, the proof is not acceptable to. this office. It, 
however, is disposed of under the Clay berg case. See 20 L. D., 111. 

In the same decision, however, it was held that the ‘entry is not coin- 
. pact, and the claimant was required within sixty days from notice “to 
adjust his entry so as to inake it a consolidated body, by the relinquish- 
ment of a portion thereof.” The claimant asked a review of that deci- 
_. gion, setting forth that by reason of a range of mountains to the north 

and east of said land substantially all the irrigable lands in said sec- 
tions 20 and 21 were included in said entry, and that of Julia A. Reid; 
that at the time these entries were made the plats upon which the. 
entryman relied as correct showed that section 29 had been entered, 
although it was afterwards discovered that it was section ¥8 instead 
of 29 that was thus appropriated, and praying that in view of these 
- facts, and the furtlier fact that the entry was accepted by the local 
office without criticism or objection and had been allowed to stand for 
more than two years, it be allowed to remain as made. By decision of 

September 14, 1596, your office adhered to the former pune and the 
claimant appealed. 

A large part‘of the ar sainien in support of said aspen is directed 
to the proposition that the proof for the second year of said entry was 
properly made. No order was made by your office as to that proof 
and under the decision in the case of Andrew Clayberg (20 L, D., 111) 
any order that might have been made would have been interlocutory in 
character, from which no appeal would lie. It follows, therefore, that 
no question touching thé yearly proof is now before this Department. 

_ This entry embraces five tracts of forty acres lying alongside of each 
_ other, making a tract one and one-quarter miles in length, and of the 
uniform width of one-quarter of a mile. It is asserted by the claim- 
ant that the lands to the north of this entry are not irrigable, and this 
assertion is borne out by the statement in the decision appealed from, — 
that it is shown by the field notes “that a chain of mountains run ~ 
north-west and south-east near and east and north-east of this entry.” 
There is no stream in the immediate vicinity of this land, and nothing 

to indicate that the entryman selected the land for ine purpose of 
securing any advantage by reason of the form in which it was taken. 
Indeed, it would seem from the statements in the decision complained. 
of as to the character of the land in section 29, that the entry would 
- have been more desirable both as to form and quality of land, if it had 
been made to embrace lands iu that section instead of the two tracts in 
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section 21. This tends to support the claim that the entry was made 
in its present form, because it was then understood that the land in 
section 29 had been appropriated. As has been frequently said by 
this Department, no inflexible rule can be laid down as to what does 
constitute compactness, but each case must be considered in the light 
of the facts presented. In this case, as said above, the entryman has 
apparently secured no benefit by taking the land in its present form 
and the governinent has suffered no disadvantage thereby. In fact, it 
would seem that adjoining irrigable tracts left unappropriated are in a 
-much more desirable shape for future purchasers than they would have 
been had this entry extended into section 29 instead of section 21. In 
that. case the two tracts of irrigable laud in the latter section would - 
have remained unconnected with any other tracts of unappropriated 
irrigable land, and therefore undesirable for any purpose. 
_ In view of all the circumstances surrounding this entry, and the fact 
that it was allowed to stand, as made, for more than two years, whereby 
the claimant was Induced to expend his money thereon, I am not 
inclined at this time to require a relinquishment of any portion of the 
land embraced in said entry, even though that. might be done under a 
strict application of the requirements as to compactness. 

The decision appealed from is reversed, and the entry will be allowed 
to stand as inade. 


( mmceiaehieiianienl 


“DESERL LAND ENTRY- REPAYMENT. 
WILLIAM I’, SLocuM. 


A desert land initial entry made under the act of March 3, 1877, by one not a citizen 
of the State in which the land is situated, but a qualified citizen of the United 
States, may be perfected under the amendatory act of March 3, 1891. 

| Repayment of the purchase price of the Jand can not be allowed a desert entryman 

who fails to furnish supplemental proof of reclamation properly called for by 
the local office, and abandons his claim to the land. 


Secretary Bliss. to the Commissioner of the General Land Office, March 
(W. V.D.) 30, 1897. (W. M. B.) 


William F. Slocum appeals from your office decision of July 2, 1894, 
wherein was denied’ his application for repayment of the purchage | 
money paid on his desert land claim initiated by the filing, on October 
28, 1889, of his declaration No, 697, and the payment of the first 
instalment of purchase money, for the W. 4 of the NE.4; the NW. 4; 
the SW.4, and the W. 4 of the SEH. 4 of Sec. 18, T. 248., R. 29 E., Las 
Cruces aad district, Territory of New Mexico. 

The material facts i in the case, as they appear of record, are:—that - 
final proof was made, November 3, 1892, before A. A. Mermod, U. 8. 
Commissioner of the fifth judicial district of New Mexico, and that 
said proof, and certificate of deposit for $440.00, payable to Frank 
Lesnet, receiver, a8 purchase money for the land, were forwarded to the 


DECISIONS RELATING TO THE PUBLIC LANDS. 809 


local office at ie. sane time; that said certificate of deposit was -con- 
verted into cash, and the proceeds placed in bank to the credit of said 
receiver; that the final proof which was submitted on November 6, 
- 1892, was found defective, but was retained in the local office, with the 
endorsement ‘Held for supplemental proof of reclamation” ; Slocum. | 
being notified to furnish such proof. 

It further appears that the required supplemental proof was never 
‘submitted, and that Lesnet never accounted to the government for the 
purchase money received by him. 

There is embodied in the appeal, and made a part ‘heieor the copy | 
of an affidavit made by Slocum himself—said affidavit being forwarded — 
and submitted with the final proof—which clearly shows that there — 


-. was no flow of water upon the land involved at the time final proof 


was made and submitted, which fact of itself was sufficient to warrant, 
a rejection of the said final proof. 

Appellant’s proof being held to be iaconmleté by the foes) office, he . 
abandoned his claim,.as appears, and instead of making farther effort 
to reclaim the land, elected to make application for repayment—under _ 
section 2 of the Act of June 16, 1880 (21 Stat., 287)—of the purchase 
money on the ground that being a resident of the State of Colorado— 
and not the Territory of New Mexico, in which the land in question is 
situated—he was estopped by provision of section 8 of the amendatory — 
act of March 3, 1891 (26 Stat., 1095), from making entry of the said 
land. There is no merit in such contention. The word “entry” as 
-émployed in said section of said act has reference not to the final entry 
but to the original or initial entry. Vide case of ex par te Fred Ww. 
Kimble (20 L. D., 67), | 

Slocum, thou a citizen of .the State of Colorado, having jnitiated 
_ his claim under the act of 1877, which allowed any qualified citizen of 
the United States to make desert land entries, could have completed 
his proof and made final entry under provisions of sections 6 and 7 
of the amendatory act of March 3, 1891, which, among other things, 
protected all valid ngs which had accrued under the former or orig- 
- inal act. 

There is no relief for appellant anal provision of section 2 of the 
act of June 16, 1880, for said section only authorizes repayment where 
au entry of public land is “canceled for conflict, or where, from any 
cause, the entry has been. erroneously allowed and ¢an not be con- 
firmed.” Ag shown, Slocum never made final entry of the land involved, 
and his initial entry was not, and could not be, canceled for conflict for’ 
the reason that there was no adverse claim to the land in question, nor 
can it be said that the same was erroneously allowed, for it was properly 
permitted to be made, and could have been prosecuted to final entry © 
and confirmation by compliance on the part of Slocum with the require- 
ments of law and existing regulations. 

For the foregoing reasons your referred. to office decision rejecting 
| appellant's Span for repayment is hereby affirmed. 


: a 
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HOMESTEAD ENTRY. TIMBER LAND_—CONTEST. 
LUCAS ». DUDLEY. 


A contest against a fementead entry on the ground sions that the Jand embraced 
therein is unfit for cultivation, and of no value except for the timber thereon, 
will not be entertained. | : 

Secretary Bliss to. the Commissioner of the General Land Ofice, March 

(W. V. dD.) 80, 1897. (J. L. McC.) 


- Robert Dudley made homestead entry, on January 24, 1895, of the 

SW.4 of the SEH. 4, the SE. tof the SW. 4, and lot 4, of Sec. 30, and 
Jot1, of Sec. 31, T. 149, R. 31, ‘St. Cloud land district, Minnesota. 

Tater | in the same ang J afi W. Lucas offered for filing his sworn 
statement to enter the same land under the provisions of the timber 
and stone act of June 3, 1878 (20 Stat., 89); but his application was 
rejected because of Dudley’s prior homestead entry, | 

On the next day Lucas filed contest affidavit against Dudley’s entry, 
alleging’: | 

That said land is unfit for cultivation, and has no value except for the timber 
thereon; thatthe same is valnable for the timber thereon; that the same is unfit for 
aoricnitural gr farming purposes, and crops cannot be raised thereon; that about 
. January 12, 1894, affiant selected said land under the timber and stone act as soon as 
the same snonia be subject to entry, and at said time he erected thereon a comfort- 
able house for use in utilizing the timber thereon, and much other improvements. 

Due notice issued for a hearing on the day fixed (March 20, 1895); 
the defendant moved to dismiss the contest, contending, in substance, 
that it set forth no sufficient cause of action; that it did not charge the 
homestead entryman with want of good faith; and.that.an allegation 
thatland entered as a homestead is unfit for cultivation is not sufficient 
basis for a contest. | 

The local officers granted the motion and dismissed the contest. 

The contestant appealed to your office, which, on December 21, 1895, 
sustained the action of the local officers, The contestant ot ae 

to the Department. 

‘The law which provides that land unfit for cultivation, and chiefly © 
valuable for its timber, shall be (in certain states named), subject to 
entry as timber land, does not prohibit the entry of such land under 
the settlementlaws. Itis true that settlements on land chiefly valuable 
for timber should be closely serutinized, and that. the character of the 
land may, in connection with other facts in the case, affect the question 
of the settler’s good faith (Porter v. Throop, 6 L. D.,691). But in the 
case at bar the applicant to contest relies solely upon the character of 
the land, not connecting it with any “other facts” tending to.show bad 
faith on the part of the homestead entryman. The burden of proof 
showing bad faith is on the contestant; and the character of the land 
is not, alone, sufficient proof of such bad faith. (Hoxie 2. Peckinpah, ) 
16 OL. D. , 108.) : 

The decision of your office 1s atirmed. 
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INDIAN LANDS--ALLOTMENT—CITIZENSHIP. 
Unin v. COLBY ET AL. | 


‘Children born of a white man, a citizen of the United States, and an Indian woman, 

. . his wife, follow the status of the father in the matter of citizenship; and are 
. therefore not entitled to allotments under section 4, act of pepeuany 8, 1887, ag 
amended by the act of February 28, 1891. 


Secretars y Bliss to the Commissioner of the Caner al Land Office, March | 
(CW. V: D.) “3 30, 1897, | (O. W. P.) 


Wiliam Ww. Ulin has appealed: from your office decision of July 15, 
1896, in the case of the said Ulin against Elizabeth and Harry Colby, 

The Jand in controversy is the NE. 4 of the NW.4and the NW. 4 
of the NE. 4 of Sec. 15, T. 32 N., R. 13 W.,, Seattle land distriet, 
Washington. ; 
The record shows that on April 14, 1893, Bliza Obalthsa (Mrs. 

Colby} made allotment application No. 5, ander the general allotment 
act of February 8, 1887 (24 Stat., 388), as amended -by the act of Feb- 
ruary 28, 1891 (26 Stat. , (94), for unsurveyed land, supposed to be the 
NE. $ of the SW. 4 and lot 3 of vonnsye 32 N. , range 13 W. Lot3 
is tive fractional 8. 4 of the NW.4. The section is not given, but it 
elsewhere appears to be section 10. 

At the same time she made application No.3 for her minor child, 
Elizabeth Colby, for the SW. 4 of the SE. 4 of Sec. 10, the NW. 4 of 
the NH. 4 of Sec. 15, Tp. 32 N., R. 138 W,, als application No. 4, for 
her minor child Hany Colby, for the. SE. 4 of the SW. 4 of Sec. 10, 
the NE. £ of the NW. 4 of Sec. 15, Tp. 32 N., R. 13 W. “The official 
plat of survey was filed August 2, 1893. 

On October 30, 1893, the local officers allowed: William W. Ulin to 
tinake homestead entry (No. 15,696) of the N. 4 of the NW. 4, the N. $ 
of the Nl. + of Sec. 15, Tp. 32 N., BR. 138 W. On December 23, 1893, 
your office held Ulin’s entry for aanoeiaton Qpn April 18, 1895, the 
Department reversed this action and ordered a hearing. 

The local officers found in favor of the allottees, on the ground that 
the testimony showed that Ulin was aware when he first went to the | 
land in 1892 that it was claimed by said Indians, and that, further- 
more, he failed to make settlement on the land and to sbtaplish resi- 
_ dence before the year 1895. 

Ulin appealed. Your office affit med the judgment ofthe ioat officers 
and held for cancellation Ulin’s homestead entry as to the NE. 4 of the 
NW. 4 and the NW. 4 of the NE. 4 of Sec. 15, T. 32 N., R. 13 We | 

The testimony shows that the father of Mrs. Colby, the mother of 
these children, belonged to the Hoko tribe of Indians and her mother ° 
to the Makah tribe; and it is admitted that she was married to a white — 
man, a citizen of the United States, who is the father of Elizabeth and _ 
Harry. Colby. It also appears that Mrs. Colby was not residing on any - 
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Indian reservation at the time she made selection of the lands f for her- 
self and her children. | 

These being admitted facts, the en arises, are these children 
entitled to allotments under ihe fourth section of the act of February 
8, 1887, as amended by the act of February 28, 1891. | 

The aiculen of September 17, 1887, relating to allotments under the | 
act of 1887, directs that Indian women married to white men, or to 
other ee not entitled to the benefits of this act, will be feoarded 
as heads of families. The husbands of such Indian women are not 
entitled to allotments, but their children are. But in the case of Black 
Tomahawk v. Waldron, reported in 13 L. D., 683, it was held by the 
Department, adopting the opinion of. the ‘AGaistant Attorney- General, 
that: 


The common law ules that offspring of free persons follows the condition of the 
father prevails in determining. the status of children born of a white man, a citi- 
zen of the United States, and an Indian woman his wife. Children of such parents 
are, therefore, by birth not Indians, but citizens of the United States, and conse- — 
‘quently not entitled to allotments under the act of March 2, 1889. 


In the same case, reported in 19 L. D., 311, it is said: 


Upon further considering the matters involved in this controversy, I see no good 
reason for changing the conclusions heretofore reached by the Assistant Attorney- 
General, ou the record then before him, and which conclusions were approved by me. 

There can be no doubt of the correctness of the general rule as laid down, that, 
among free people, the child of married parents follows the condition of the father, 
But it has been suggested that the laws and nsages of the Sioux Indians may have — 
made Mrs. Waldron a member of the tribe on March 2, 1889, the date of the agree- 
ment between the tribe and the United States, either by furnishing a different rule 
as to the effect of her birth, or by causing her adoption as a consequence of the facts 
connected with her life. While the general rule is as has been before held, yet it 
must yield to the laws and usage of the tribe when laws and usage upon the feniee 
are satisfactorily proven. 


Upon the authority of these cases, it must be held that Elizabeth 
and Harry Colby are not entitled to allotments under the acts of Feb- 
ruary 8, 1887, and February 28, 1891. 

sOonseddentia your office decision is reversed. 


ALASKAN LANDS—SURVEY—INDIAN OCCUPANCY. 
BENJAMIN ARNOLD. | 


~ A survey of Alaskan lands under sections 12 and 13, act of March 3, 1891, should not 
be allowed to include a ditch or water way, used. by native Alaskan villagers for | 
the purpose of securing the necessary fresh water supply for domestic use and 
consumption. . 


| Secretary Bliss to the Commissioner of the General Land Onpice, March 
(W. V.D.) 30, 1897. CW. M. B.) 


. This is an appeal by Benjamin Arnold from your office RCC of 
- May 8, 1895, wherein was suspended, in its present form, survey No. 22, 
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faveuited by Apart Lascy, U.S. deputy surveyor, anes provisions of 
sections 12 and 13 of the act of March 3, 1891 (26 Stat., 1095), of a 
tract of land claimed by appellant, Pe a, 19 acres, situated on 


Kayanak Bay, Kadiak Island, district of Alaska, and used as a trading eS 


post. 

‘The field notes and plat of this survey show that the tract. of land 
claimed, as laid off, is about four times as long as its average width, 

| that the same is very irregular in form, and it appears that your office 
suspended the said survey in its existing form for the reason that it 
does not embrace a tract of land in square form as near as pr acticable,. 
and for the further reason that the whole of the tract does not appear 
to be used by the claimant for carrying on the business engaged in. 

The right of the claimant to the tract in its existing form appears to. 
be affected by a feature or condition other than those already men- 
tioned, ‘with respect to which your said office. (lecision contains the 
following statement: 


Upon the tract of land embraced within this survey and running across from one 
side to the other is shown a ditch almost a half mile long which the depnty says 
“leads the water from the lake on the west boundary line to another below the 
native village of 1/0 inhabitants on the southeast, and supplies the same with water”, 
It is not stated. whether this ditch is a natural water course, or built by aud for the 
natives for supplying the necessary fresh water for their consumption. Upon this 
fact hinges the right of the claimant to lands including any portion of the ditch. 


An emendation of the survey is suggested in yout office decision in 
“manner therein particularly described, but it appears from a careful 
examination of the plat of the survey that if said survey was so 
amended the entire portion of the referred to ditch which is included 
in the survey in its original or present form would still be embraced 
within the lines of a survey amended and made in the form indicated | 
in your said office decision, and it matters not whether said ditch be 
an artificial or natural water course the right of the native villagers | 
to the free and uninterrupted use and. enjoyment of the said stream of 
water would appear to be protected by that par ticular portion of sec- 
tion 14 of the said act of March 3, 1891, in wor ds following: 


That none of the provisions of the last two preceaine seouons of this act seit) be 
so construed as to warrant the sale of any lands... . to which the natives of 
Alaska have prior rights by virtue of actual occupation. 


If it be ascertained that said diteh is an attificial water course cou- 
structed by or for the natives for the purpose stated, no portion of the 
land upon which it is located should be included in a purehbase and 
entry made by claimant, and if on the other hand it is found to be a 
natural water way the actual and prior appropriation of the same by 
the native Alaskan villagers for the purpose of securing the necessary _ 


fresh water supply for domestic use. and consumption entitle the said : 


villagers to the exclusive use, control, and possession of said water 
way, and the particular portion-of the land which is occupied, by said - 
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water way, and sought to be purchased and entered by claimant, may 
_ be considered, as land in or under the ‘actual occupation” of the said 
villagers, by virtue of which they have a prior right thereto, within 
the meaning of said section 14 of the act herein cited. 

For the foregoing reasons if there be an emendation of the survey, 
the same should not be amended as suggested in your office decision, 
but on the other. hand the lines of survey should berun in such manner 
as not to include any portiou of the above described ditch. | 

The decision of your office, with the modification herein ee 
is hereby affirmed. ; 


ALASKAN LANDS—ACTUAL USE AND OCCUPANCY. 
SOUTH OLGA FISHING Sraqron.* 


On seo ienlies to qianelean Alaskan aria under the act of March 3, 1891, the extent 
of the avtual use and occupancy of the Jand shonld not be determined on the 
report of the deputy-surveyor alone, and prior to the submission of final proof. 


Secretary Francis to the Commissioner of the General Land Office, Decem- 
. ber 23, 1896. (W.C. P.) 


The South Olga Fishing Station (a corporation) has appealed from 
your office decision of June 27, 1895, in the matter of survey No. 47, of 
a tract of land claimed by said company, situate on the south shore of 
Olga Bay, Kadiak Island, Alaska, COntATE INE 39.30 acres, and used as 
a fishing station. 

It seems that said survey was approved on May 29, 1893, but hee 
wards by the decision appealed from herein, that action was revoked, 
and the survey “suspended pending emendation, for the reason that 
mote Jand is claimed than is actually occupied by the claimants for 
their business.” It is stated in the appeal from this decision that final 
proof has been submitted in support of the application to purchase, but. 
this proof presumably had not reached your office when said decision 
was rendered, There seems to be no objection to the manner in which 
the survey was made nor to the form of the tract. | 7 
~ Claimants are entitled to purchase only'so muchsland as is occupied, 
that is, actually used for trade and manufacture, in no case to exceed 
one hundred and sixty acres. Instructions (20 L. D. ae McColom . 
| Fishing and Trading Co., (23 L. D., 7). | 
The character of the use made of the land and the extent of the 

occupancy thereof can not as a rule be satisfactorily determined until 
final proof shall have been submitted, as required by the regulations 
provided under said act. Among other things required to be shown 
by the final proof are the actual use and occupancy of the land as a 
trading post or-for manufacturing purposes, the date when the land 


“Not reported in Vol. 23, 
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was so occupied, the character and value of the improvements, and the 
annual value of the trade and. business conducted upon the land. (12, 
iL. D., 583, 590), 

The conclusion reached by your office that the tract as sar veyed ( con- 
tains more land than is actually occupied is based upon the report of 
the deputy surveyor alone... While the surveyor is instructed to report — 
the facts as to occupancy as shown upon the ground, yet it was not 
contemplated or intended that such report should be accepted as con- — 
-clusively determining the extent of such occupancy. If such had been 
the intention no further proof would have been required. It would be 
‘unwise aud unfair to all interested parties to rest the determination of 
so important a question upon the statements of the surveyor. | 

It cannot be satisfactorily determined from the information furnished 
by the record now here whether the occupancy of this tract is of the 
character contemplated by the act of March 3, 1891, nor can the quan- 
tity of land thus occupied be determined. 

The decision complained of having becn rendered before the ques. 
tions involved had been properly presented, and therefore upon an_ 
incomplete record, is for that reason set aside, and the case will be - 
now returned to your office for consideration in connection with the 
final proof therein, and such action as may be proper. | 


—S ee 


SETTLEMENT RIGHTS—ADVERSE CLAIMS. 
HENLEY ET AL. v. SHARPNACK, 


An alleged act of settlement, set up to establish priority of right os against an 
adverse settlement claim, can uot be accepted as sufficient, if said act is not of 
a character to give notice of a neue mens claim. 


Secretary Bliss ta the Commissioner PY the General Land Office, March 
Sakae, a 25, 1897. a (i. B., Jr.) 


The land involyed in this case is the NE, 4 of section 20, T. 21 N., 
R. 7 B., Perry, Oklahoma, land district, for which: George Sharpnack 
made homestead entry No. 203 September 19,1893. It hes within what | 
was formerly known as the Cherokee Outlet and was opened to home- 
stead settlement at twelve o’clock,. noon, of September 16, 1893. | 

On October 12, 1893, John Newell, and on December 14, 1893, 
Edward S. Henley, respectively, initiated contests against said entry, - 
each alleging settlement.ou the land prior to any other person, and prior 
to the date of the entry. The contests were consolidated and hearing 
were duly had, ending March 12, 1895. The.local office found in favor | 
of Henley, recommending the dismissal of Newell’s contest and the 
cancellation of Sharpnack’s entry, on the ground that altbough Newell 
was first upon the land his only prior act ot settlement, which consisted 
in nailing a small. board, on which his name was written, in a “black © 
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jack thicket,” was insufficient aveuiee to Henley; that Henley made due 
_ settlement prior to.said entry, upon which alone Sharpnack relied; and 
that Henley had duly complied since with the homestead law. The 
local office also found from the testimony that: charges of “soonerism Maes 
made at the hearing by Newell and Henley against each other, ae 
not sustained by the evidence. Your office decision of Septeniber 23, 
1895, on appeal by Sharpnack and Newell, affirmed the decision of the 
local office, held said entry subject to the prior settlement right of 
Henley, and dismissed Newell’s contest. Motions for review and 
rehearing by Newell were denied March 2, 1896. Appeals by Sharp- 
~ nack and Newell , presenting questions relanve to priority of settle- 

"ment and soonerism” in the case, now bring the same before the 

Department. 

- Sharpnack offered no testimony at the heari ing, resting his claim of | 
priority of right to the land upon his entry alone. The testimony in 
the case is voluminous and very conflicting. It is fainiliar doctrine 
that the Department accords great respect to the decisions of the local 
officers upon questions of fact, where, as. in this case, they heard the 
- witnesses and had opportunity to observe their demeanor in giving’ 
testimony; and it is well settled that the concurring decisions of your 
office and the local office upon such questions, where the evidence is 
conflicting, will generally be accepted here as conclusive (Tyler ». 
Kmde, and cases cited therein, 12 L. D., 94). 

The evidence in this case nas been sareraily read and. considered, 
and therefrom no warrant is found for distur bing the conclusions of | 
your ofiice upon the questions of fact. I find, substantially as found by 
your office, that while Newell reached the land early in the afternoon 
of Septeinber 16, 1893, the day of the opening, he did no act of settlement 
thereon that day, save only to nail a small piece of board, about ten inches 
long and less than two inches wide, to a tree in the midst of a piece of 
‘black jack timber near the west side of the land, where it was not con- 
spicuous; that he remained on. the land that day only a few minutes; 
that he did not return thereto until September 25, following; that he left 
again the next day and did not return and actually take up his resi- 
dence upon the land until October 5, following; that Henley went upon 
the land early in the forenoon of Sapicabet 17 , 1893; that he laid, that 
day, two foundatious of poles thereon, blazed trees and put up a stake 
eight or ten feet high with flag attached; that he remained there 
claiming the land and warning persons off and doing other acts of settle- 
. ment for one week, when he spent about two days going to Pawnee, 
about fifteen miles from his claim, to make application to euter the 
land; that from his return, September 26, 1893, until early in Novem- 
ber, following, save a few days absence on a nip to Perry, early in 
October, for the purpose of filing a homestead application, he was on 


and about the land, chiefly engaged in building a house, which was __. 


completed October 98, and also in plowing, and doing what he could ~ 
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with his scanty means to improve his claim; and that, with the excep- 
tion of about one month ending in December, 1893, during which he 
was absent at Okmulgee, Indian Territory, earning money to maintain 
and improve his claim, he has continued to reside upon the land and 
make permanent improvements thereon. He denies any knowledge 
whatever, and it is not shown that ‘he had any, direct or indirect, of 
the claim of Newell to the land until after the latter’s. return thereto 
- in October, 1893, 

. [I concur in the conclusion of your office and the ibeal office that the - 
seidenes fails to show that Henley was in any part of the Cherokee 
Outlet at any time between August 19, and noon of September 16, 1893, 
the period of inhibition, against entrance thereinto as fixed by the ~ 
President’s proclamation opening the same tor settlement (28 Stat., 
— 1222). And see, as to the ca of inhibition, Bowles v. Frazier (22 
L. D., 310), 

Water the facts in this case, aiid the law applicable thereto, Henley’s 
settlement right to the land is clearly superior to the right of Sharp- 
nack to the same under his entry. .I think 1t is likewise superior to the 
claim of Newell thereto. This conclusion does not in any way contra- 
vene, but, on the other hand, J think, harmonizes with, the views of 
the Department in Hurt »v. Giffin (17 L. D., 162); Bowles v. Frazier 
(supra); and Penwell v. Christian (23 L. D., 10), which are leading 
cases upon the question:—What are valid acts of settlement upon 
Oklahoma lands as between adverse claimants who made the race for a 
homestead therein ? - 

In the first of these it was held feviiaba): 

- As between two claimants for Oklahoma lands, each of whom alleges settlement in 
the afternoon of the day on which the lands were opened to settlement, priority of 
right may be properly accorded to the one who first reaches the tract and puts up a 


“stake” with the announcement of his claim thereon, where such initial act of set- 
tlement is duly followed by the establishment of residence i in good faith, 


Tn the second it was said that— 


The initial acts of settlement are addressed to the purpose of giving notice that 
the land is taken and claimed; 


- And it was held that (syllabus): 


. Initial acts of settlement are sufficient if of such character as to give notice that 
the land is claimed under the settlement laws. 


In the third it was held that (syHabus): 


The conditions attendant upon the opening of Oklahoma to settlement require the 
recognition of extremely slight initial acts of settlement in determining priorities 
between adverse claimants, if such primary acts are followed by residence within 
such time as clearly shows good faith; 


and it was further said that— 


In cases of this nature, where the good faith of both parties is established and | 
neither party is guilty of laches, I am of the opinion that the only sound rule that 
can be adopted is to award the land to the person who was first upon the laud and 
performed any act that evinces an intention to assert title, , 
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In each of these cases the successful contestant was not only actually 
first upon the land but gave immediate notice of his claim to all comers 
by setting up his stake thereon, apparently where it could be readily 
seen, and by his personal presence thereon during much of the day 
of the race and on the day following. Each of those parties gave, 
therefore, much better notice of his settlement, than did Newell, of his. 
alleged settlement; and neither of the cases dined affords any sound. 
basis for an aout in his (Newell’s) favor. The several acts of 
settlements therein, on the day of the race, were sufficient notice for 
that day, and were, perhaps, all that could well have been given under 
the conditions of fatigue, anxiety, hurry and confusion ot that day. 
But Newell’s single proven act, done and hidden away in a piece of © 
woods—a small piece of board containing his name in pencil, nailed to 
a small tree surrounded by many others in full foliage; incolspicuous, | 
aud practically invisible at any considerable distance, as he substan- 
tially admitted at the hearing,—was not sufficient notice to protect his 
claim against adverse settlement even on the day of the race, and much 
less was it notice for more than a week thereafter, against one who, 
during that period, made a sufficient settlement thereon in ignorance 
of such act or claim, ane duly complied with the homestead law there- 
after. 7 | : 

This disposes of the case ‘upon the inerits. It-is unnecessary to dis- 
cuss appellant Newell’s assignments of error relative to the denials of 
the motions for review and rehearing. The affidavits of Hook and 
others, relative to Newell’s alleged settlement, are merely cumulative - 
upon that point and afford no eround for a den eaniies : 
The decision of your office is affirmed in accordance with the fore- 


. going. 


RAILROAD GRANT—SECTION 2, ACT OF APRIL 21, 1876. - 
INMAN v, NORTHERN PaciFic R. B. Co. 


An entry allowed, under the rulings-and decisions of the Land Department, of land 
_ to which a homestead claim had attached prior to notice of withdrawal.on gen-— 
eral route, that remained of record till after definite location, and was then 
abandoned, is within the confirmatory provisions of section 2, act of April 21, 
1876, though made after the passage of said act. 


Secretary Francis to the Commissioner of the General Land Office, Feb- 
(I. A. L,) ie Pury 235, 1897. - (EF. W. C.) 


James Inman has appealed from the decision of your office, dated | 
October 26, 1895, holding for concellation his homestead entry coyer- 
ing the W. 4 of the SH. 4 of Sec. 35, T. 13 N,, R. 2 W., Vancouver 
land district, Washington, “for conflict with the oe to the sore 
Pacific Railroad Company. — 

“Said tract is within the primary limits of the grant to said company 
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upon the portion of. its road between Portland, Oregon, at Tacoma, 
. Washington, to aid-in the construction of which a grant was made by 
the joint resolution of May 31, 1870 (16 Stat., 378). It is within the 
limits of the withdrawal upon the map of: general route filed August 
13, 1870, and within the primary limits adjusted to the map of definite 
location filed September 13, 1873. _ : | 
| The withdrawal upon the map of gener ‘al route was not received at 
the local office until October 19,1870. Prior to this time, to wit, on 
August 23, 1870, Anna M. Lane was permitted to make homestead 
entry No. 1131 for the SE. 4 of said See. 35, which entry remained of 
record until N ovember 26, 1877. 
_ In,the case of Nor thers Pacific Railroad Coney ». Burns (6 L,D., 
21), it was held that a homestead claim, existing prior to the receipt of 
“notice of: withdrawal on general route of the Northern Pacific, excepts 
the land covered thereby from the operation of the grant, it being held 


_ that said entry was confirmed by the first section of the act of April 21, 


1876 (19 Stat., 35), without regard to the question as to whether said 
entry was ever completed. 

_ This decision was overruled by departmental decision of March 12, 
1895 (20 L. D., 192), in which it was held that the confirmation of entries 
“under seeuion. 1 of the act of April 21, 1876, is solely for the benefit. of 
the individual claimant; conditioned upon his compliance with law, and 
_ was not intended to confirm the entry absolutely, as against the right 
. of the company, so as to except the land from the grant in fayor OF any 
other settler. 

Following the decision in the Burns case, before the same was over- 
ruled, James Inman, the present claimant, was, on November 27, 1888, 
permitted by the local officers to file pre-emption declaratory statement 
for the land here in controversy, which filing he atter wards, on October 
31, 1889, transmuted to a homestead entry. | 

By the second section of the act of April 21, 1876, it is provided: 

_ That when at the time of such withdrawal as aforesaid valid pre-emption or home- 
_ stead claims existed upon any lands within the limits of any such grants which 
afterward were abandoned, and, under the decisions and rulings of the Land Depart- 
ment, were re-entered by pre-emption or homestead claimants who have complied 
with the laws governing pre-emption or homestead entries, and shall make the 
proper proofs required under sucb. laws, such entries shall be teamed valid, and 
patents shall issue therefor to the person entitled thereto. 

The facts heretofore recited bring the entry by Ininan clearly within — 
the provisions of the second section of said act. (See decision in case 
of Northern Pacific Railroad Company v. Symons, 22 L. D., 686.) 

_ Your office decision holding Inman’s entry for cancellation is there- 
fore reversed, and upon showing compliance with law his entry will be 
deemed valid and patent issue thereon under the. second section. of the 
4 act of =e 21, 1876. 7 
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RAILROAD GRANT—CONFLICTING GRANTS—ADJUSTMENT. 
NorRTHERN Paciric R. R. Co.* 


In the adjustment of the Northern Pacific grant between Thomson and Duluth said. 

~ . grant should be charged with all lands received by the Lake Superior and Mis- 
sissippi company between said points under the prior grant thereto, whether 
within the primary or indemnity limits of said grant. | 


Secretary Francis to the Commissioner of the General Land a Novem- 
(I. H. L.) ber 17, 1896. | (F. W..) 


With your office letter of October 7 , 1896, Was forwarded, with favor- 
able recommendation, clear list of icone made on behalf. of the 
Northern Pacific Railroad Company, covering 1,250.20 acres, within 
the St. Cloud land district, Minnesota. These lands are within the 
second indemnity belt, and were seJected on account of losses set forth 
in the list submitted, which upon inquiry at your office I learn are 
lands lost to the grant by reason of patents issued to the Lake Superior 
and. Mississippi River Railroad Company under the grant of May 5, 
1864 (13 Stat., 4). These lands are opposite the portion of the last 
meutioned coal between Thomson and Duluth, which road was used 
by the Northern Pacific Railroad under an agreement entered into with 
the Lake Superior and Mississippi River Railroad Company, which 
agreement has been held by this office to have been in effect.a confed- 
eration, consolidation or association of the latter company as contem- 
plated by the provisions of Sec. 3 of the act of J uly 2, 1864 (13 Stat., 

365), by which the grant to the Northern Pacific Railroad was made. 

In considering the question as.to the proper establishment of the 
terminal of the Northern Pacific grant at Duluth, it was held in depart- 
mental decision of October 29, 1896 (23 L. D., 428), that the Northern 
Pacific Railroad Company will not be entitled to indemnity for any 
lands received by the Lake Superior and Mississippi River Railroad 
Company opposite the portion of the road between Thomson aud 
Duluth. In referring to that pare of the act of J ha 2, 1864, supra, 
wherein it is provided 
that if said route shall be found upon the line of any other railroad route to aid in 
the construction of which lands have heretofore been granted by the United States, 
as far as the routes are upon the same general line, the amount of land heretofore. .. 
-. granted shall be deducted from the amount granted by this act, 
it was held that the intention of Congress evidently was to provide 
against making a double grant where two land grant railroads were 
found to.be upon the same general line, and this can only be arrived 
at by charging to the Northern Pacific all lands received by the com- — 
_ pany to which the first grant was made, opposite the portion of the 
lines which are similar, whether within the primary or indemnity limits - 
of that grant. 


* Not. reported in Vol. 23. 
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It is clear therefore that the basis as assigned in the list submitted 
for the approval of this Department is not a satisfactory basis, and 
the list is herewith returned mathout my approval: . 


RAILROAD SELECTIONS MINERAL LANDS. 
INSTRUCTIONS, 


Secretary Biiss to the Commissioner of the General Land Office April 
9, 1897. 


I am in receipt of your r letter oN of the 2nd instant, requestin: g an 
amendment of the last paragraph of the circular of wile 9, 1894 (19 
L. D., 21), providing for the examination of selections by railroad com- 
panies of lands i in mineral belts so as to read as follows: | 
- That all lists that have been: heretofore prepared in accordance with any aie 
regulations or instructions of the Secretary of the Interior, where such rules havé 
been complied with (such as furnishing affidavits showing the non-mineral character 
of the lands in accordance with the instructions of the Interior Department) and 
such mineral! affidavits furnished for each and ever y legal subdivision shall be excepted 
from the terms of the foregoing regulations. 


Said paragraph, as now in force, reads in lieu of the underscored 
words in the proposed amended paragraph above indicated, ‘for each 
subdivision of 40 acres.” | 

After reciting the history of the occasion that gave rise to the circu- 
lar of July 9, 1894, you stated as follows: 

To require the non-mineral affidavits to specify ‘ ‘each subdivision of forty acres” 
would disturb the established practice of this office, require new affidavits in State _ 
and railroad selections, and compel a new form of affidavit to be made in these cases. 

After an examination of the question it appears to me that the pro- 
posed amendment of said paragraph will operate as effectually to 
protect the government against the selection of mineral Jands by rail- 
roads and states under their grants as it now does in the present form. 

Said paragraph is therefore hereby amended so as to read as follows: 
- That all lists which have been heretofore prepared in accordance with the rules, 
regulations or instructions of the Secretary of the Interior, where such rules have ~ 
been complied with (such as furnishing affidavits showing the non-mineral char- 
acter of the lands in accordance with the instructions of the Interior Department) 


and such mineral affidavits furnished for each and every legal subdivision shall be 
sacened from the terms of the foregoing regulations. 


It is also hereby ordered that the form of the | non-mineral affidavit 
now in use in your office be amended as follows: After the following 
clause in the body of the affidavit “but with the object of securing 
said land for agricultural purposes”, you will insert the following: | 
“and the above and foregoing statements as to the character of said 
land a to each and every negave subdivision ureneon a 
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PRACTICE—NOTICE OF APPEAL—JURISDICTION. 
Van Dyke v. LEDRBASS. 


An appeal will not be entertained, if notice thereof is not served on the opposite: 
party within the time allowed for filing the same, 


Secretar ‘y Bliss to the Commissioner of the General Land Ofice, April 
(WVeD) 19, 1897. — (E. B., Jr.) 


In the case of Frank H. Van Dyke v. Albert Lehrbass, involving the | 
soe entry No. 6484 of the latter, made November 6, 1891, for 
the SW. 4 of section 8, T. 17 N., R. 3 E, , Wausan, Wisconsin, latid 
district, said Van Dyke has filed a anger to dismiss the appeal of — 
Lehrbass, on the ground that no copy of the appeal was served upon 
appellee within the time allowed for filing the same. | 
. It appears that on November 19, 1896, your office, on appeal by ie. 
bass, affirmed the decision of the local office, holding that Lehrbass. had 
failed to reside upon his homestead as required by law, and that his 
entry should therefore be canceled. On November 21, 1896, the local - 
office notified Lehrbass by mail of your office decision and of his right 
of appeal therefrom, enclosing a copy of the decision. This notice, it 
is alleged under oath by Van Dyke, and not denied by Lehrbass, the 
latter received on November 24th following. On February 8, 1897, the 
following notice was served on Van Dyke by Lehrbass: 


In the matter of the homestead entry of A. Lehrbass No. feet, to the SW. + of Sec. 
8, township 17'N., R. 3 E.— 


To Frank HH. VAN “DYKE, 
Contestant,— 
_ Take Notice, That on affidavits of which the following are copies, I have and do 
Hereby appeal from the decision of the Register & Receiver of the Land Office at 
Wausau, Wisconsin, denying said H. E., to the Secretary of the Interior at Wash- 
ington, D. C., for a reversal of said decision, and the allowance of my said H. EK. 
Ped 4th, 1897, 7 
(Signed). ALBERT LEHRBASS, 
Appellant. 


With this notice were what purport to be copies of affidavits of eight 
persons, including Lehrbass and his daughter, relative to Lehrbass* 
residence and improvements’on the land. A. duplicate of the above 
notice, to which were attached what appear to be the originals of the 


-. above copies of affidavits, sworn to before “Richard Smith, Ct. Com. 
Juneau Co. Wis.,” was filed in. your office on February 11, 1897. Said _ 


Smith is the attorney of record for Lehrbass. 

Under the rnle in Murphy v. Logan (19 L. D. , 478), allowing secant 
days within which to file appeal from a decision of your office when 
notice of the same is given through: the mails by the local office, the 
. time within which appeal from your office decision in this case might 

have been filed expired on January 30,1897. Notice of appeal was not, 
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_ therefore, given the appellee within the time required. by the rules of 
practice (Rules 87 and 93), which make it necessary that a copy of the 
notice of appeal and specification of errors shall be served on He oppo- 
site party within the time allowed for filing the same. 

It is unnecessary, in view of the foregoing, to discuss the inherent 
and obvious defects in the appeal itself. Notice of the appeal having © 
been given too late, the Department is without jurisdiction, under its 
rule, to entertain the same (Gregg v. Lakey, 16 L. D:, , 39), 

The motion is allowed, and the appeal dismissed. _ 


INDIAN LANDS—ALLOI'MENT RIGHTS—ADVERSE CLAIMS. 
PHILOMME SMITH ET AL. 


The burden of proof rests upon one who attacks an. approved allotment, dilerine a 

superior right to the land covered thereby. 

An allotment duly made and approved must be regarded as a judicial debemminutian 
that the allottee is entitled to an allotment in the reservation involved, and such 
question, so determined, must thereafter be held ves judicata. 

A: departmental determination that an applicant for the right of allotment is entitled: 
to recognition, so far as tribal relationship is concerned, removes such question © 
from further consideration in subsequent proceedings involving the assertion of 
said right. 

An allotment made and soroued ou the selection of the allotting agent, and with: 
out a formal selection on the part of the allottee, is not for such reason invalid. 

An adverse claim set up against an approved allotment by another applicant for the 

‘right of allotment and based on alleged prior selection and improvement of the 
tract in question, can not be recognized, in the absence of an affirmative show-~ 
ing of injustice done, amounting to a frand upon his a rights in the 
premises. 

The relinqnishment of an allotment is inoperative if not approved by the Depart- 
nent. 


Assistant Be lad General Van Devaney to the Secretary of the £ eon 
April 19, 1897, | (EM. BR.) 


I am in receipt, by reference from you, of the report of the Com. 
missioner of Indian Affairs, of date March 16, 1897, together with a 
request for an opinion “as to the rights of Philomme Smith eé al. and 
Mrs, Louisa Morrisette et al., to the allotments of lands claimed by 
them respectively on the Umatilia reservation.”. 

The record shows that on July 1, 1893, Assistant Attorney- snes 
Hall rendered an opinion in which ne held that these parties were not 
entitled to allotments in the Umatilla reservation; but, subsequently, 
the matter being before. him on review, he reversed his ane and 
decided that they were so entitled. - 

The matter having been referred to his successor, Assistant metorney: 
General Little, an opinion was rendered by him on August 6, 1896, in 
which the conclusion reached by Assistant Attorney- ‘Cencul Hall in 
his oe mentioned opinion; was Sanne and eae suggestion made that 
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inasmuch. as it appeared that the ray then before the Depar tment 
was ex parte in character, a hearing be had to determine the question 
as to whether these eosin were entitled to, have allotted to them 
the various tracts selected by them. Accordingly, a hearing was duly. 
had and the allottees hereinafter referred to were called upon to show 
cause why the allotments made to them should not be canceled and 
these petitioners awarded the land. 
_. In this connection, it appears that Philomme Smith claims the SE. 4 
of Sec. 20, T. 3 N., R. 34 E., Oregon. This tract has been allotted to 
Aoyntsemilkin: an ‘Taatans: and the allotment was approved by the 
Department April 12, 1893, and, by the appr oval. of the Department, 
leased for two years foi March 1, 1894, — : 
Charles Smith, a minor child. of Philomme Smith, claims the N BE. 4 | 
of the NE. tof See: 29, of said township and range. The NW. + of the 
NE. 4, same section, is claimed for Maggie Smith, minor child of Mrs. — 
Smith. The SE. 4 of the NE. + of the said section is claimed for Jen- 
nie Smith, minor child of Mrs. Smith. The SW. 4 of the NE. + of said 
section, is claimed for Lura Smith, minor child of Mrs. Smith, all of: 
~ which four forties were allotted 6 Martha Hebeart, a Walla Walla | 
Indian, and approved by the Department April 12, 1893. 

The NE. tof the NW. 4 of Sec. 29, of the same omens and range, 
_is.claimed for George Smith, minor child of Mrs. Smith. The SH. 4 of 
the NW. + of said section, is claimed for Soffa or Sophia Smith, a minor 
child.of Mrs. Smith. The W. $ of the NW. 4 of said section is claimed 
for James Smith, minor child of Mrs. Smith, which eighty, with the 
two above mentioned forties, were allotted to Margaret Bourner, a 
Walla Walla Indian, approved by the Department April 12, 1893, and, 
by its approval, were leased for two years. ommenenie on November 
1, 1894. 

The W.4 of the SE. 4 of Sec. 29, is s claimed for William Smith, minor 
child of Mrs. Smith. The NW.+ of the SH. 4 was allotted to Mary B. 
Guyott, a minor child of Mary Guyott, and the SW. 4 of the SE. 4 to 
Carrie Chalifoe, a minor child of Julia Ann Chalifoe. The portion 
| allotted to Mary B.Guyott was leased, with the approval of the Depart- 
ment, for three years from Marcel 1, 1894, 7 | 

Mrs. Louisa Morrisette, or Marcette, claimed the NE. x of section 14, 
T.3N., R.3 E., which tract was allotted to Charles MeWhirk and the 
allotment was Appice by the Department April 12,1893. | 
_ Mrs, Mary Pecar, daughter of Louisa Morrisette, and over eighteen 
years of age, claims the H. $ of the SE. 4 of Sec: 29, and the I. 4 of the 
NE. of Sec. 32, These tracts were allotted to Mary Guyott and 
nieeed by the Department April 12, 1893, and by its approv al have 
been leased for three years from March 1, 1894, 


August Meshee, or Misplay, a minor shuld of Mrs. Mary Pecar and .- 


grandson of Louisa Morrisette, claims the SW. 4 of the NE. 4 of See. 32, 
- and John Meshee or John Albert. Misplay claims the N W.4 of the NE. 1 
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of said section, both of which tracts were allotted. to Louis Chalifoe, - 
and approved by the Department on April 12, 1893. | 
It thus appears that there are eight contests in. this pneceeinie 
between as many, or more, parties, and involving different tracts of land. 
‘The hearing ordered by the Department in carrying out the sugges- 
tion of Assistant Attorney-General Little was had before the Indian 
agent at the Umatilla agency in Oregon, to which place and before 
- whom the various. parties were cited to appear. ae Bebroary 17, mee . 
in rendering his opinion, the Indian agent said: 
If settling on land before allotment in good faith, and by direction of the chief of 


the tribe, whose word seems to have been law at that time, and making valuable 
improvements on the same gives an Indian a right to that particular land, then the 


allotments to the different parties of the land so claimed, by reason of. priority of . | 


occupancy and improvement by Mrs. Philomme Smith ought to be canceled and 
Mrs. Smith and children allotted thereon, and Iso recommend. 

As to Mrs. Morrisette’s claim, I am uot so positive, and cannot, from the eriaenes, 
make a conclusion in the matter, and Recpechhtl’y, submit the same without Tecom~ | 
- Inendation. | | 
| In the letter of the Commissioner of Indian Affairs of date March 

_ 16, 1897, it is stated as a reason for making no finding of facts upon 
the various 1Ssues joined, that— , . 

AS the claims of Mrs. Smith and Mrs. Morrisette ct al. to the land involved, were 
passe.l upon by the Assistant Attorney-General for this Department in his said 
opinion dated August 6, 1896, concurred in by the Department, and in view of the 
—instrnetions contained in departmental letter of September 24 last, it is thought - 
proper fo submit the new evidence in these cases to the Department without com- | 
- ment or recommendation, to the end that the Department may reach such conclusions 
in the matter as nay be justified by the evidence submitted by the. allottees when 
considered in connection with the opinion of the Assistant Attorney- General and 
_. the evidence submitted before the’ same was rendered, by the petitioners. 


It is to be regretted that the Commissioner of Indian Affairs made — 
‘no findings of facts to assist in determining the vexed questions of fact 
presented by this voluminous record and its complicated issues, | 

It appears that the standing of the parties has been misunderstood, 
It is set out in the record that Smith and Morrisette e¢ al. are the 
claimants and the allottees are the contestants. This is an error and 
one of moment. The contestants are Smith and. Morrisette et al. and 
the allottees are the defendants. Upon the ‘attacking party rests the 
burden of proof. The fact that these allottees were called upon to show 
cause why their allotments should not be canceled in no wise affected. 
their status, It is the duty of these contestants to affirmatively show _ 
such a state of facts as will necessitate the cancelling of the allotments — 
already. made. It was not even incumbent upon the defendants to 
enter al appearance; had they not done so it would have been no less 
the duty of these contestants to present the requisite showing of 
superior rights. — 

Much testimony was autansed at the hearing for the purpose of 
showing that certain of the allottees were not entitled to allotments on - 
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this feservation. ‘The allotments have bean duly made and approved 
by the Department. The determination that those allotted were so 

. entitled was a judicial one, and the question thus raised became res 
~ judicata and will not now be entered into i in these proceedings. 

On the other hand, an attempt is made to show that Philomme Smith 
and Louisa Moricettc are not Indians entitled by reason of tribal rela-. 
tionship to allotments. In so far. as they.are concerned, this Depart- 
ment by approval of the opinion of Assistant Attorney-General Little, 
supra, has determined that question - in the affirmative and that issue is 
therefore concluded. | | 

Aside from this it is doubtful if the silognienis alr ato tore made could 
be attacked in the manner set ont in these proceedings. : 

The question for determination presented by this record is: age the | 

petitioners entitled to have the allotments made and approved, canceled 
by reason of superior equities existing in them? | | 

The act authorizing these allotments is that of ae 3, 1885 (28 | 
Stat., 340), and provides: 


That the President of the United States cause lands to be allotted to the confeder- 
ated bands of Cayuse, Walla Walla, and Umatilla Indians, residing upon the Uma- 
tilla reservation in the State of Oregon as follows, of agricultural lands: 

. To each head of a famil y, one hundred and sixty acres; to each single persoi over | 

the age of eighteen years, eighty acres; and to each orphan child being under eight- 
een years of age eighty acres; and to each child under eighteen years of age, not 
otherwise provided for, forty acres, 
_ Allotments to heads of families and to children under eighteen years of age belong. 
ing to families shall be made upon the selections made by the head of the family; 
alloineiite to ‘persons over eighteen years of age not classed as heads of families | 
shall be made upon the selections of such persons; and allotments to orphans shall 
be macle upon selections made by the agent in eneteee or other person duly authorized 
by the Department. ... . 

Before any allotments are made, a commission of three disinterested persons to be 
appointed by the President shall go upon said reservation and ascertain as near as 

may be the number of Indians who will remain on said reservation and who shall be 

entitled to take lands in severalty thereon... .. Said commission shall report to 
the Secretary of the Interior the number and classes of persons entitled to allot- 
ments, as near 48 they inay be able to. 


April 24, 1891, this Department baswured ‘ie: instruction ‘dss to 
| Messrs Bushee nin Eddy, allotting agents upon this reservation, found 
in letter books 215-216, contained in Vol, 108, page 307, of ine. Land 

Division of the office of Andis Affairs. 

- Some stress has been laid by the conrestasa upon the fact that no 
formal selections of their allotments were made by some of these allot- 
tees prior to the making thereof. Iam of opinion that there is uo invali- 

dating consequence by reason of allowing the allottin g agents to select, - 

and the approval of such selections when made. | 
In the case of Louisa Morrisette v. MeWhirk, involving NE. 4, See. 

14, T. 3 N., BR. 34, the evidence shows that in 1889 Charles MeWhirk, 

the defendant, selected this land and that subsequently i it was allotted 
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tohim. The land was first claimed by one Maria Bushman, who after-_ 
-. wards married Morrisette. She improved the land by building a fence 
and cultivation. Before her death she expressed the desire that this - 
~ allottee should have the land; thereupon, he came from Montana, where 
he resided, to this reservation and asserted claim to the land, which, 
as already set out, culminated in the allotment being duly made. It 
appears from the record that this plaintiff, Mrs. Louisa Morrisette, for- 
merly Mrs, Ceror, married Morrisette after the death of Maria Morrisette, 
and asserted claim to this land subsequently i in point of time to such 
assertion by the defendant. She did not in any way during her life. — 
‘time, as far as this record shows, make any een epee this 
land, and she never lived thereon. 

In the case of Philomme Smith ». Héyutsemilkin, ‘ieotdas the SE. 
4 of Sec. 20, the same township and range, it appears from the record 
| that at the time of the allotment to the defendant the land had been” 
selected by Mrs. Smith, and .that a barn had been built thereon, some 
fencing done, and a well dug, with probably some ploughing. There 
is absolutely no evidence offered by this contestant as to the value of . 
_ these improvements and there is nothing in the record from which it 
— can be judged. 

This Department has determined that these plaintiffs (Mrs. Morrisette 
and Mrs. Smith) are entitled to allotments. That action was in nowise 
a determination that they were entitled to allotments to these tracts; 
that question depends solely upon the special equities present in them 
arising from their actions upon, and in reference to, these several tracts. 

It is.a familiar rule of the Department that needs no citation of 
authority, that the establishment of a reservation prevents the acquire- 
ment of ludividual rights inbarmonious with tlie purposes of its forma- 
tion. 

The object to be attained by idling this reservation was to have a. 
general home for these Indians until the allotment in severalty. Under 
these circumstances, was it possible for one to acquire a personal prop: 
-erty right prior to the time of allotment by mere selection and slight 
improvements? It was the duty of the allotting agents in the first 
instance, to set apart the allotments. Until this was done, it may be 
said in general, that no rights could be acquired by an individual. By 
this it is not meant that the acts of these officials in making allotments 
could not be reviewed by the Commissiouer of Indian Affairs, or by 
_ this Department, but that in the absence of an affirmative showing of 

injustice done, amounting to a frand upon their equitable rights by rea- © 
son of the amount and extent of improvements placed thereon by some. 

one other than the allottee, the acts of allotment. should stand. 

~ Yo hold that rights could be acquired by selection and improvement 

in the face of adverse action by the allotting agents, would be, in effect, 

to say that the establishment of the reservation was without force and — 
effect in setting aside the land so withdrawn for the purposes in view, — 
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and would be to apply the ordinary doctrine of settlements as. appli- 
cable to the pre-emption and homestead law, which was | never — 
contemplated. | 

Applying these views to the ¢ causes at ear it is easy to see that Louisa 
Morrisette was not entitled to the allotments asked for. There are no 
equitable rights in her, so far as this record discloses, such as demand 
the cancellation of the allotment heretofore made. Her selection. of 
this land—even if that gave her any rights—was subsequent to that - 
of MeWhirk. Iam, therefore of opinion that the allotment should 
stand. | | 
A somewhat different case confronts us in the case of Smith v. Heyut-— 
-semilkin. As has been seen, that allotment was made after its selec- 
tion by Mrs. Smith and aiftor some improvements had been placed upon 
the land by her, yet the record fails absolutely to disclose the value of | 
' these improvements. It has-been already said that mere selection and. 
slight improvements would not suffice to defeat an allotment made in 
due form and which has received the approval of the Department.. 
~ The burden of proof rested with the contestant. Upon her the duty 
lay of affirmatively presenting a case that would demand the cancella- 
tion of the allotment. She has had her day in court, carrying with it 
the opportunity and oblig atiou of presenting her case fully, and in the 
entire absence of any showing as to the value of these impr ovements 
the allotment made must stand. - 

In the case of Charles Smith, Maggie Smith, Jennie Smith and Luria 
Smith v. Martha Hebeart, now Martha Botiter, involving the NE. 4 of 
Sec, 29, it appears that re to the allotment made the ‘defendant, 
these plaintiffs—minor children of Philomme Smith—had this land 
selected for them by Mrs. Smith, who, prior to the time of allotment, | 
had the house in which they lived, built thereon. Asin the case, supra, 
no evidence whatever is introduced as to the value of this house, or the 
other improvements in the way of fencing and cultivation. For the 
reasons above given, the allotment will stand. 

Tt appears in the case of George Smith, Soffa Smith and James 
Smith v. Margaret Bourner, involving the NW. 4 of Sec. 29, that the 
land was selected for them the plaintiffs, by Mrs. Smith whose minor 
children they are, prior to the allotment to the defendant. Aside from 
some fencing and cultivation no improvements have been placed on 
this land by the plaintiffs. A house was built by the defendant.. In 
- consideration of these facts it is apparent that the allotment should 
stand, 

In the contest of William Smith v. Mary B. Guyott ae Carrie Chal- 
ifoe, involving the W. 4 of the SE. 4 of Sec. 29, the plaintiff does not 
live upon this land. There is no ydeuee of the value of improve- 
ments upon the land, if any, and the allotment should stand. | 

- In the case of Mary Pecar v. Mary Guyott, now Mary McIntyre, 
involving the E, $ of the SE. 4, of Sec. 29 and the E.4 of the NE.jof  . 
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Sec. 32, the plaintiff is the daughter of Louisa Morrisette.. One Pross 
Pecar was living on the defendant’s land at the time of the allotment. 
The Pecars did not claim the land. They wanted to be paid for the 
house and fence. A law suit resulted aud the Pecars got the crop for 
one year in settlement for the improvements. : Mrs. Mclntyre went 
into possession. It would seem from this that no pects reason appears 
for disturbing the rights of the allottee. 

August Meshee or Misplay, and John Albert Misshies or Misplay VD. 
3 Louis Chalifoe involves the W. § of the NE. 4 of Sec. 32. The evidence 
shows that these contestants were aware, or their natural guardian 
was aware, that this land was claimed by the defendant at the time 
they first asserted right thereto. They can not, in consequence, set 
up an equitable claim to the land in view of the fact that it was subse- 
quently allotted to the defendant. | | : 

It appears from the evidence submitted. at the teagan that William, 
George and Soffa or Sophia Smith, and Louisa Morrisette are dead. 
The question arises, therefore, whether their heirs are entitled to have 
land allotted to them.. In the instructions issued to Messrs. Bushee 
and Eddy, allotting agents hereinbefore referred to, it was said (page 
3814) « all persons now living whose names appear on the census rolls of 
1887, are entitled to aad will be given allotments;” aud. further on © 
therein it is more fully and specifically stated (page 320): 
 Sinee the foregoing was prepared my attention has been called to a recent inspec- 
tion report at the Umatilla agency, by Inspector Gardner, in which he observes that 
a question which greatly concerns the Indians is ‘‘whether or not a person living at 
the time of making the agreement, and who has since died, is entitled through his or 
her heirs to receive an allotment of land.” The inspector states that he informed the — 
lndians that in his opinion deceased parties had no right and that allotments would 
only be given to those living at the time of making the allotments. Upon this sub- | 
ject I have to say that allotments will be made only to those who are living when | 
the allotments come to be made. The heirs of an Indian who was living at the date - 
_of the acceptance of the act of 1885 by the Indians and who has since died cannot 
have the allotments to which the deceased party would have been entitled had he 
| lived. | e 

hese instructions have been approved by the apartment and it may 
be that the heirs of those mentioned would not be entitled to have 
allotments made. On the other hand, the true test in such cases may 
hot depend upon the person in whose behalf the allotment is asked 
being.alive when the specific allotment: asked for is made. It may be 
sufficient if such person was alive when the allotment should have 
been made. It will be time enough to consider this question when it is 
presented by. the applications of the heirs-of these parties. 

_ There is contained in the record: the relinquishment of Charles Me- 
Whirk and Martha Bonifer. The former sets out that since the time of 
his “allotment of and to said lands (it) has been contested by Louise — 


‘Morrisette (Marcette) who claims a right to the same premises,” and in 


consequence recites ‘that it is my desire that the allotment made to me 
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of the north-east quarter of section fourteen (14) in township three (3) _ 

_ north of range thirty-four. (34) east of the Willamette meridian, be can- 

celed and vacated, ”on the express condition. that he be allotted 4 certain 
tract of land thereafter described. | 

The relinquishment of Martha Bonifer, emmy Hebeart, was spleo: 7 


- upon the express condition that she receive a particular tract of land. 


On December 15, 1896, subsequently to the relinquishment which bears 
date December 9, 1896, she made an affidavit to the effect that.said 
relinquishment Was the result of annoyances to which she had been 
—sabjected on account of adverse claims to the land allotted to her, and 
representations that she could get other land equally good, and she 
Pegue eee that said relinquishment. be disregarded. | 
No right of relinguishment exists in an Indian. It may be that such 
action, with the approval of the Department, might be taken, but in 
the absence of such approval the act of the Indian is valueless to clear 
the record of the allotment, or in any wise affect its validity.« Hx parte 
George Price (12 L. D., 162). No good reason appearing why the allot- 
ments made to these Indians should be canceled, no reason is seen for 
approving the relinguishments made. Aside from the general views — 
here expressed, it does not affirmatively appear from this record that 
the relinquishments—even if the Indians had the authority to make 
and execute them—have ever become effective or operative, because of 


- the fact that they were conditioned upon obtaining certain Jands. It | 


is not shown that this Department is in position to award them the 
land for which they applied. : 
- Approved, April 19, 1897. 
. ©. N. Buss, 
—  Seeretary. 


INDIAN LANDS—ALLOTMENT—ACT OF MARCH 2, 1889. 
J. H. Scrsson, | 


Under section 8, act of March 2, 1889, all ‘Indians receiving rations” ata reserva- 
tion, on the date of the President’s order directing allotments thereof, are entitled 
to recognition under said order. 


Assistant Attor ney- General Van Devanter to the Seer etary of the Titator. | 
. April I9I897. OW. O, PB) 


[am in receipt of the papers in the matter of the application of J. H. 
Scisson,; a mixed blood Sioux Indian, for allotments to his two minor 
children upon the Rosebud reservation, with a request from First 
Assistant Secretary Sims “for an opinion as to whether the children 
alluded to. in the within letter are entitled to allotments on the Rose- 
bud reservation.” : 


‘By the act of March 2, 1889 os Stat. 888), certain portions of the a 


great reservation of the Sioux Indians in Dakota were set apart as. 
reservations of the oes receiving rations at one ee agencies 
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within said “ great reservation,” and provision was made for the cession 
of the remainder of said reservation to the United States. It was pro- 
vided in said act (Section 8), that the President should, whenever in 
his opinion any of said reservations was advantageous for agricultural . 
‘or grazing purposes, and the Indians were sufficiently advanced in 
civilization, cause the lands of such reservation to be allotted, to the 
Indians located thereon. It was further provided (Section 13) that any 
Indian receiving and entitled to rations and annuities at either of the 
agencies named in said act, at the time the same should take effect, 


but residing upon any portion of said “ great reservation” not included 


in either of the separate reservations therein established, might at his. 
option have his allotment upon the land where he was thus residing. 
J. H. Scisson, a mixed -blood Sioux Indian drawing rations at the 
Rosebud agency, elected to take his allotment upon the ceded lands, 
and. the same was awarded to him. Afterwards he was married, and 
before the President’s order, dated June 22, 1893, directing the allot- 
ment of lands upon the Rosebud reservation, two children. were born 
to him. 
_ Section 8 of said act, so far as it is necessary to consider it in this 

case reads as follows: OS 

That the President is hereby authorized and required, whenever in his opinion 
any reservation of such Indians, or any part thereof, is advantageous for agricul- 
tural ot grazing purposes, and the progress in civilization of the “Indians receiving 
rations on either of said reservations shall be such as to encourage the belief that 
an allotment in severalty to such Indians, or any of them, would be for the best 
interest of said Indians, to cause said reservation, or so much thereof as is neces- 
sary, to be surveyed, or resurveyed, and to allot the lands in said reservation in 
severalty to the Indians located thereon as aforesaid. 


- The phrase—“ Indians located thereon as aforesaid”—does not of 

itself furnish a description of the. persons entitled to allotments, but 
refers to a class previously described. Nowhere in said act, however, 
before this, is the word “ located” used in describing the connection of 
the Indians with any reservation. ‘The various reservations are set 
apart for the Indians “receiving rations and annuities” at certain 
agencies, and in said section eight it is provided that allotments shall 
be made when the “Indians receiving rations” upon any specified 
reservation shall be deemed prepared therefor. Naturally the condi- 
tion of the persons entitled to take allotments would be taken as the 
best criterion for determining the time at which such allotments should 
be made, and therefore when the Jaw provides that the condition of 
‘Indians receiving rations upon any of said reservations” shall be the 
criterion for deciding as to when allotments shall be made on that 
reservation, it must be presumed that the persons thus described are 
the ones entitled to allotments. The only logical conclusion to be — 
drawn from the language used is that the phrase “Indians located 
thereon as aforesaid” refers to the preceding descriptive paar’ 
= Indians receiving rations” and i is defined thereby. 
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These sillanes were, at the date of the Bresideaes Bote directing 
allotments to be made on the Rosebud reservation, receiving rations 
there and, so far as the facts before me show, were entitled to allot- 
ments, unless it be that the fact that they were not actually residing 
within the boundaries of that reservation debars them from partici- 
 pating in the division of the lands therein. If the conclusion reached © 
herein as to the proper construction of the lavw be the correct one uhey 
are not thus barred, 

Tn my opinion, and I so maison you, these children ar e, so far as. the 
record before me shows, entitled to allotments upon the Rosebud 
reservation. — | 

Approved, April 19, 1897. 

' C, N. Buiss, 
Secretary. 


RAILROAD AND WAGON ROAD GRANTS—CONFLICTING LIMITS. 
EASTERN OREGON LAND COMPANY. 


Action will be suspended on all entries allowed for lands within the conflicting lim- 
its of the grants for The Dalles Military Wagon Road Co., and the Northern Pacific 
R. R. Co., pending a judicial determination of the status of said lands. 


Secretar y Bliss to the Commissioner of the General Land Office, April 
Oe) : 7 21, 1897, (BL W. ©.) 


With your office letter of March 19, 1897, was transmitted a petition, 
filed on behalf of the Eastern Oregon Land Company, successor to The 
Dalles Military Wagon Road Company, requesting that action be sus- 
pended upon all entries allowed for lands within the conflicting limits 
of the grants for The Dalles Military Wagon Road Company and the 
Northern Pacific Railroad Company. Upon this said pee your 
office makes no recommendation. 

The material facts governing the rights of The Dalles company in the 
premises are similar to those in the case of the conflict between the 
grants for the Northern Pacific Railroad Company and the Oregon and 
California Railroad Company, which were considered in departmental 
decision of pean 17, 1892 (14 L. D. , 187), in which it was held 
(syllabus): | a 

The grant of the odd aaunbered sections within the overlapping primary limits 
of the Northern Pacific, and Oregon and California roads, east of Portland, Ore- 
gon, was for the benefit of the former company under the act of July 2, 1864, and 


| _ the. forfeiture. thereof by the act of September 29, 1890, is to the. stent of the 


withdrawal.made under the sixth section of the act of 1864; and under said act of 
forfeiture no rights of the Oregon anc California road are recognized within said 
conflicting limits. 

‘Within the conflict last seieined to, a large aaautity of and had been 
patented on account of the Oregon and Corton Railroad grant, and 
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suit: was instituted to restore the title of said tracts to the United 
States. | 

It appears that: upon an spplication filed on behalf. of the Onevon , 
and California Railroad Company, for the suspension of action under 
the decision of February 17, 1892 (supra), the local officers were directed 
by your office to withhold the lands within the primary limits from — 
entry, and such lands as had been selected within the indemnity limits ; 
which action was approved by this Department. . | 

The Eastern Oregon Land Company, successor to The Dalles Military 
Wagon Road Company through purchase, it appears from the petition,- 
instituted two suits against E. I. Messinger and John D. Wilcox, in the 
_ circuit court of the United States for the district of Oregon, to set aside 
patents which had been issued under the land laws to said parties for 
lands within the overlapping limits of the grants for the said The 
Dalles Wagon Road Company and the Northern Pacific Railroad Com- 
pany; that said court rendered a pro forma decree dismissing the bills, 
but upon appeal to the circuit court of appeals for the ninth circuit, the 
decr ees were reversed; said circuit court of appeals holding that the | 
lands in question belonged. to the Eastern Oregon Land Company and 
that they had been wrongfully opened to cen and wrong riy 
_ sold and patented by the United States. 

It is stated in the petition that it is the Sat eivtioil of ine deendants 
to appeal the said suits at once to =O supreme court of the United 
States. 

In view of the action taken upon the petition of the Orseot and 
California Railroad Company, and of the decision of the court-as to — 
_ the rights of the petitioners, I have determined to grant their request, 
and: have to. direct that you give proper dir ections to the local officers 
to carry into effect the suspension, and that all action upon entries 
heretofore allowed be suspended to await the result of the decision of 
the supreme cour in the case referred to. 


ACCOUNTS- ADJUSTMENT OF DEPUTY SURVEYOR’S CLAIM. 
JAMES H. MARTINEAU. 


The adjustment of deputy surveyors’ accounts is made upon the intrinsic evidence 
furnished by the field notes of survey, sworn to and returned by ane n ep My 
and not upon independent supplemeutal statements. . 


| Secretary Bliss to the Comptr oller nor the TYeasury, April 21, 1897. 
— (W.V.D.) | AWOMB.) 


This Department is. in receipt of your office letter of February 20, 
1897, wherein you state that there is pending in your Office an “appeal — 
from the settlement by the Auditor for the Interior Department of the 
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supplemental account of J anes i. Martinean, U.S. deputy surveyor 
for Arizona under contract No. 30, dated June 21, 1893.” | 
_ The question involved, as appears from your said office letter, is 
whether or not should be paid to Martineau the sum of $71.72 claimed 
by him as compensation for the resurvey of the exterior township line 
in T.4 N., R. 1 E., and for the partial survey and resurvey of the 
exterior township line in T. 3 N.,.R. 3 E., Territory of Arizona. | 

In your above referred to letter you say: | | 
. As the lines originally rejected were not shown in the deputy’s field notes, their | 
‘subsequent acceptance must have been based on independcut supplemental evidence. _ 
The action of the Commissioner seems therefore to have been: in conflict with the 
‘decision of your office in the account of Pearson (221. D., 471). I am aware that 
this decision was subsequently reviewed and some what modified, but do not under- 
stand that the point now under consideration was ouecanene: nor have I been 
pointed to any subsequent decision of your office overruling that in the Pearson | 
case... . , before acting upon Mr. Martineau’s appeal I have deemed it proper to 
bring the case to your attention; thinking that the action of the General Land Office 
in allowing Mr. Martineau’s supplemental account may have been inadvertently. 
taken, and, if not, to request that the information upon the lines originally rejected 
were subsequently allowed be given me, and also to be informed whether the policy 
of your Department in the matter now under consideration. has been changed since 
_ the Pearson case was decided. . = 

‘The items for which the stated compensation is claimed, are. as fol- 
lows: resurvey of 6 mls. .02 chs. 16 Iks. of township exterior line in 
T.4 N.,R.1 E., and survey and resurvey of 3° iis. 41 chs. 52 se of 

township exterior line in T.3 N., R. 3 E. | 
ot appears from reports contained in letters of the chief of division 
of public surveys and the Acting Commissioner of the General Land 
Office, dated May 9, 1896, and March 9, 1897, respectively, herewith 
franamitted, that the socoe tans by the (Jeneral Land Office of the 
above described lines, and allowance of compensation claimed there- 
for, as stated in referred to supplemental account for surveys made in 
pursuance of supplemental special instructions issued under contract 
No. 30, were not based upon independent and supplemental evidence, 
but were, as a matter of fact, based upon the intrinsic evidence fur- 
_nished by the field notes now on file in the General Land Office. How 
it happened that the designated lines were not originally accepted by 
the General Land Office, and payment allowed therefor, is fully 
explained in letters and reports above referred to, it appearing that 
the failure to take such action was caused by a misunderstanding 
_ between the division of public surveys and the division of accounts of 
the General Land Office. Upon the showing made it appears that 
deputy Martineau is entitled, under the rule laid down in depart- 
mental decision of April 24, 1896, i in the case of ex parte George W. 
Pearson (22 L. D., 471), to the compensation claimed. 
— Referring to said departmental decision of April 24, 1896, and reply- 
ing to your inquiry as to whether this Department has changed its 
policy and ruling, as enunciated in said decision, with regard to the 
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adjustment of deputy surveyors’ accounts upon the intrinsic evidence: 
furnished by the field notes sworn to and returned by such deputies, — 
and. not upon independent supplemental statements—forming no part 
of the field notes—where the original field notes are defective and fail 
to conform to special instr uetions, which said instructions, by the act of 
October 1, 1890 (26 Stat., 650), are made and accepted as a part of every 
surveying contract, I will state that the ruling in said departmental 
decision of April 4, 1896, in the cited case has not been revoked, but — 
is still adhered to. 

‘The particular point: or question to which you invite atteution and 
' which was considered somewhat at length and passed upon in said © 
 departinental decision of April 24, 1896, was not discussed or specifi- 
cally ruled upon in the reviewing decision of October 3, 1896, hence 
the decision of the former date upon said question or point can not be 
considered aS naNane been pyerruce by that er the latter date. | 


PENWELL Vs CHRISTIAN. 


| - Motion for review of departmental decision of July 1, 1896, 23 L. D., 
10, and for rehearin g, denied by Secretary mI April 21, 1897. 


- ABANDONED MILITARY RESERV ATION—ENTRY. APPRAISAL—FINAL - 
PROOF. | 


GEORGE H. Dox. 


~ . Final proof can not be submitted on a homestead entry made under the act of August 
23, 1894, of lands within an abandoned military Penetvanou: pron to the appraisal 
of the reservation. | 

Secretary Bliss to the Commissioner a the . General Land Sie April 

(W. V.D.,) © _—_ a1, 1897. | _ (i. B., JR.) 


This is. an appeal by George H. Doe from your ‘office decision of 
November 23, 1895, affirming the rejection by the local officers of his 
application, filed. June 6, 1895, to be allowed to offer final proof in the 
matter of his noinestead: entry No, 2404, made June 6, 1895, under the 
act of August 23, 1894 (28 Stat., 491), alleging settlement Mar ch 1, 1876, 
for the N. 4 of the NW. 4+ and the N.4 of the NE. 4 of Sec. 31, T. 13 5. 
R. 15 E., in the abandoned Fort Lowell military reservation, Tueson, | 
Ari pari land distr ict. The ground of rejection of said application by 
the local office was that the lands in said reservation had ‘nob been 
appraised. 

It is admitted by appellant that the lands in said coheeatian had 
not been appraised when he asked to be allowed to offer final proof, 
and the only question is, whether he should be allowed to offer such 


proof prior to an appraisement. 
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Andee the said act, persons making homestead entry of such lands | 
as are covered thereby are required to pay— = : 
not leas than the value heretofore or hereafter determined by appraisement, nor less 
than the price of the land at the time of the entry, and such payment may, at the 
option of the purchaser, be made in five equal installments, at times and at rates of 
interest to be fixed by the Secretary of the Interior. (Act of August 23, 1894, supra.) 
In pursuance of this provision of the act, Mr. Secretary Smith 
directed, February 18, 1895, that, in disposing of the lands in the ; 
abandoned Fort Bridger military reservation— 
the homesteader be given the option in making payment npon bis snue eas 
lands, of making his payments in five equal annual payments to date from the time 
of the acceptance of his final proof tendered on his entry, and that the rate of inter- 


est upon deferred pay ments be charged at the rate of 4 per cent per annum (20 
L. D., 118). 7 


Under these. instructions the first payment becomes due one year 
after acceptance of final proof. As both said reservations are subject 
to disposal under said act, your office very properly, in the absence of 
any other specific regulation for the disposal of the former reservation 
lands, applied to them the rule of February 18, 1895 (supra). As they 
‘had not been appraised when Doe applied to be allowed to submit 
final proof, his application was properly denied. The action. of your 
office in the premises is accordingly affirmed. 

On July 29, 1896, your office submitted the report of the appraise- 
ment under the act of July 5, 1884 (23 Stat., 103), of the lands in the 
Fort Lowell reservation, and also of the government buildings on the 
reservation. The appraisement of these lands, embracing an estimated 
area of 51,631.36 acres, ranging in value from ten cents to fifteen dollars 
per acre, was, on August 18, 1896, approved by the Department in the 
following languagé: | 

The appraisal of the lands to be ee of, so far as it relates to the tracts 
valued at and above the minimum price, is accepted, and the price of the tracts. 
valued below the minimum price is fixed at $1.25 per acre. 

At the same time, ‘instructions to the local officers at Tucson for the. 
disposal of these lands, submitted by your office, following the instruc- 
tions. of the Department dated April 9, 1895 (20 L. D., 303), for the 
disposal of the lands in the Fort Rice ail Fort Bridger abandoned 
military reservations, were approved. 

_It thus appears that the objection to the submission of final proof Sy 
Mr. Doe, upon his homestead entry, which was the occasion of his 
appeal, no longer exists. He may therefore proceed to offer final proof, 
subject, of course, to any valid objections thereto that may exist. 
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HOMESTEAD ENTRY—ALIENATION. 
SwAzE v. SUPRENANT. 


The execution of a deed to a half interest in the land covered by a homestead entry, 
prior to the submission of final proof, defeats the right to patent, though it may 
appear that the entrvman had lived on the land for five years prior to alienation, 
and that the grantee under the deed is asserting no claim thereunder. 


Secretary Bliss to the Commissioner of the General Land Office, April or. 
- (W. V. D:) 8, 1897. (Q. J. W.) 


April 27, 1887, Alexander Suprenant made homestead entry, No. 
3428, for H. 4 of NE. 4 of Sec. 21 and W. $0f NW. 4 of Sec. 22, T.2 N., 
Rh. 7 W, , Helena, Montana, alleging settlement in 1884, 

The ent y was canceled as to the E.4 of NE.4 of Sec. a1, 2.2 N., 
R. 7 W., by your office letter ““G” of January 15, 1390, for conflict with 
pre emption cash entry, No. 3391, by Frederick L. St. Onge. By your 
office letter “‘C”, of date July 20, 1894, Suprenant’s entry, then com- 
prising the W.4 of NW.4 of Sec. 22, T.2 N., R.7 W., was canceled 
because of failure to submit final proof within the statutory period, but 
said entry was reinstated by office letter “C” of September 21; 1894, 
and the entryman given sixty days within which to submit nis final 
proof, 

On October 26, 1894, he gave proper notice of his intention to make 
final proof on the: 8th of December following, before the clerk of the 
district court of Silver Bow county, MOR in which said land is 
situated, 

On the day indicated he aapencel with his counsel and witnesses 
and submitted his final proof. | 

It does not appear that any affidavit of contest was filed, but Joseph 
Swaze appeared before the officer, with his attorney and ibnesses: and 
after the final proof blanks were filled, both parties submitted addi- 
tional evidence. From this evidence it appeared, inter alia, that, the 
entryman had joined with Swaze, the protestant, and others, on Gers. 
ber 8, 1890, in a location of the Jersey Blue placer claim, which includes 
the land covered by the homestead entry. It further shows that on — 
May 15, 1889, Suprenant executed.a mortgage to John EH. Loyd upon — 

the NW. 4 of Sec. 22, T. 2 N., R. 7 W., to secure the payment of a 

pier ees note, and further that ou March 11,1889, he executed a | 
deed in the nature of a quitclaim to one Jean Baptiste Guay for a half 
interest in and to a ranch containing one hundred and sixty acres, 
_ known as the sheep ranch situated at the fork of Blacktail creek with 
Little Blacktail creek, including the land covered by the entry. 

On March 17, 1895, the local officers rendered a joint decision recom- 
mending the ae nee of the final proof, and that the protest be 
dismissed. 

From this decision Swaze appealed to your office. 
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On pean 1, 1896, your office considered the case and held the 
homestead entry for cancellation on the ground that the entryman had, 
before making final proof, parted with a half interest in ie land cov- 
ered by it, by deed of alienation. 

From this decision Suprenant has appealed to the Danae abt 

It is somewhat difficult fo determine from the record how Swaze’™ 
obtained standing as a party to the case, but it appears from a stipu- 
lation signed by the attorneys, representing the parties, that Swaze 

was claiming the land as a mineral locator and was thereby eutitled to. 

be heard. As his right to offer testimony was not questioved, butis — 
conceded by the stipulation, he will be treated as having the standing — 
of a protestant against the anal DEON: ‘The hearing involved three — 
questions: 

First, the character of the isn whether caignltise or mineral. 
Second, the prima facie yrtcd of the final proof offered by the 
entryman. Third, the good faith of the entryman. — 

It was properly found both by the local officers and your office, that 
the land was agricultural and not mineral. It is not seriously disputed 
that the formal final proof offered shows prima facie a compliance with 
the requirements of the law upon the part of the entrymau. If the — 
final proof is to be rejected it must be on the ground of the bad faith 
of the entryman. This, it is alleged, must be imputed to him on 
avcount of two transactions which it is charged are incompatible with 
- good faith. These transactions are the execntion of a mortgage on the 
land covered by his homestead and the execution of a deed to a half- 
interest in it, before offering his final proof. The transaction in refer- 
euce to the mortgage seems to have been regarded by your office as | 
insufficient to show bad faith, in the light of the explanations given by 
him in his testimony and by the mortgagee iu his testimony. It is not 
deemed necessary to consider the grounds of the conclusion reached in 
- reference to this matter, or to consider it separately from the other 
acts of the entryman TeauhiGe his good faith. The record affords 
abundant evidence that the entryman is uneducated and easily misled, 
and that he understands but imperfectly the transactions about hen - 
he testifies. | | 

Jn passing upon any question as to his Son faith, his ignorance of . 
the law; his surroundings and liability to be imposed upon, may be con- | 


sidered, bat he must be credited with capacity to understand the plain — | 


— duties required by law of all homestead -entrymen, or he would be 
deemed incapable of making a valid entry. He must be presumed to | 
have kuown that it was unlawful to sell and convey an interest in the | 
land covered by his homestead entry before he had earned the title by 
compliance with the homestead laws. It is true that he disputes the 
correctness of the deed and insists that it was to be for an interest only ~ 
in the improvements. The terms of the deed (a copy of which is 
appended to the record) are so plain and explicit that the theory of the 


DECISIONS RELATING TO THE PUBLIC LANDS. $39 


defendant can get no support from the construction. of the instrument. 
It purports to be an absolute deed to ‘a half interest in the land it 
describes as well as in the improvements and appurtenances. No wit- 
ness 1s called to impeach its correctness, except the defendant himself, 
and his statements are too vague and uncertain to authorize the deed 
to be disregarded. It is insisted in the argument filed that the entry- 
man had in fact earned his title before the deed to Guay was executed, 
by five years of residence upon the land prior thereto. If this was con- 
ceded he would still not be authorized to sell and convey his homestead 
before offering final proof. It is insisted that Guay has abandoned any 
claim he may have had by virtue of the deed, and has left the entryman | 
in sole possession, but this does not mend the broken lav. 

I see no escape from the conclusion that the entry has been forieited, 
and your otlice decision is accordingly affirmed. : 


PRACTICE-NOTICE OF APPEAL—RAILROAD GRANT —ADJUSTMENT. 
STAPLES br AL. v. St. PAUL AND NoRITERN PACIFIC R. R. Co. 


Notice of an appeal served upon the land commissioner and agent of a railroad com- 
pany is a proper and legal service on such company. 
The grants to the St. Pan! and Northern Pacific R. R. Co., and the Northern Pacific 
RR. R. Co., were made by different acts of Congress, ani are entirely separate 
and distinct, and the lease of its road and franchises by the former company to 
the latter, will not justify the Department in holding that rights granted to 
the company first named can onl y be exercised by its lessee. | 


Secretary Bliss to the Commissioner of the General Land Office, April 


-- (W.V.D.) | 22,1897, (BM, RB.) 


This case involves certain lands lying in sections 19 and 21,7, 132 N., 
R. 31 W., St. Cloud land district, Minnesota. 

The second shows that by ier dated March 21, and 22, 1894, the 
local officers transmitted to your office the appeals of Staples at bs 
from their action of January 9, and 25, 1894, rejecting the application 
of Willis L. Staples to enter, under the homestead law, the N.4 of the 
Nii. £ and lots 1 and 2, Sec. 19, LT. 132 N., R. 31, W.; the NE. 4 of See. 
21, ae (132 N., BR. bl W., by Elizabeth Bowinan ; ald the S. 4 of the 
NE. : 4 and the NE. 4 of the Si. 4 and lot 6 , SEC. 19, T. 132 N., BR. 31 W., 
by Gt ust Jolinson. 

On October 5, 1894, your office distision was rendered in favor of 
these aan. together with Julia A. Warriner and Gust Bydberg. 

These lands are within the twenty mile primary limits of the grant to 
aid in the construction of the Northern Pacific Railroad under the act 
of July 2, 1864 (13 Stat., 365), as shown by its map of definite location — 
filed November 21, 1871, but were not included within the limits of the | 
grant as shown by the maps of general route, which took ‘effect on 
August 13, and October 12, 1870. They are likewise within the fifteen — 
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miles indemnity limits of the grant to aid in the construction of the 
Brainerd Branch of the St.Paul and Pacific, now the St. Paul and 
Northern Pacific Railroad Company, under the act of March 3, 1857 
(11 Stat. , 195), as shown by the ne of definite on filed M rel 28, 
1858, | 

‘The latter company selected this land as indemnity on December 31, 
1877, by its list No. 2. 

Your office decision of October Dy 1804 (supra), held that these lands 


| were excepted from the grant to the Nor thern Pacific Railroad Com- 


pany at the date of the definite location on November 21, 1871, by 
reason of the withdrawal then existing in behalf of the St. Paul and 
Pacific Railroad Company, and held that the selection by that company 
of December 31, LSTy, was SUPE by the selection of December 4, 
1889. 

The selection of 1877 did not coutain a speeinestion of lossés as a 
basis for the selection, because there was norequirement for the specifica- 
tion of. losses until the circular of November 7, 1879. (Clancy et al. v. 
Hastings and Dakota Railway Company, 17 L, D., 592.) | 

The supplemental list of December 4, 1889, pontained a specification 
of losses, but as it contained less Jands than the list of 1877 (due to 
. the fact that certain of the selections of 1877 had in the meantime 
been canceled), your said office decision held that this variance amounted 
to an abandonment of the selection of 1877; further, that the selection 
of 1889 was not effective to reserve the lands, in view of the revocation 
of the withdrawal of May 22, 1891, because it did not comply with | 
existing regulation in stating the losses tract for tract with the selected 
land, and accordingly reversed the action ‘of the local officers and 
directed that the application of the parties be allowed. | 
- On January 31, 1895, a motion for review having been filed by the 
‘St. Paul and Northern Pacific Railroad Company, your office decision 
was rendered, in which was reversed, in part, the decision of October 

6, 1894; it being found that your office had inadvertently overlooked ° 


the fact that the company had, on February 12, 1892, perfected its — 


selection by the filing of a re- arranged list containing a proper desig- 
nation of losses arranged tract for tract as required by the regulations 
of this Department, and accordingly overruled so much of said former 
decision as rejected said list, and in consequence thereof rejected the 
- homestead applications of lies appellants, but declar ed final so much 
_ of said former decision as held that these lands were excepted from the 
- grant to the Northern Pacific Railroad Company, no motion for review 
or appeal as to said portion of said decision having been made, and ~ 
held that said holding had become final. | 
Subsequently, to wit, on November 4, 1895, a motion for review of - 
said Jast above named decision having basi aus. by attorney for the 
homestead applicants, yours office decision sae: to nbs a gceision upon 
review. , 
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The contention in said last motion for reconsider ation of your. action, | 
was upon the ground that the St. Paul and N orthern Pacific Railroad 
Company had been to all intents and purposes merged into and become 
a part of the N orthern Pavific Railroad Company. under a lease exe- 
cuted by the first named company to the Northern Pacific on or about | 
June 1, 1883, of its line and franchises, for a term of 999 years; that 
- said lease was to all intents and- purposes a complete sale of the said 
St. Paul and Northern Pacific Company to the said Northern Pacific 
Company; that the St. Paul and Northern Pacific Company had aban- 
doned any attempt or pretence at separate. organization of its land 
grant, aud the same was now attended, to, and a part of, the gr ant to 
- the Northern Pacific Railroad Company; ; and that the Nor thern Pacific 
Company claims to control the graut to the St. Paul and Northern 
_ Pacific Company, but as in this case the rights of the Northern Pacific | 
Company having been passed upon adverse to said company, and it 
not setting up any claim to this land under the grant to the Northern ~ 
-Pacitic Railroad Company, the lands now involved are free fr om aby © 
claim by either company. 

There is contained in the record a motion to dismiss the appeal of the 
- appellants herein, on the eround that it was not served upon F. Me 

Dudley, the attorney of record in this case for the St. Paul and Pacific 
- Railroad Company, but was ser — upon one W. H. Phipps of Ot Paul, — 
plese | | 

It appears that the party served is the Land Commissioner and Land 
one of the Northern Pacific Railroad Company and the St. Paul aiid 
Northern Pacific Railroad Company. 

In the case of Northern Pacific Railroad Company v. Walters: ez al. 
(23 L, D., 331), it was held, inter alia (syllabus): “Notice of an appeal 
served upon a duly recognized agent of a railroad company is a proper 
and sufficient service.” See also the case of Boyle v. Northern Pacific 
Railroad Company (22 L. D., 184), wherein it was held (syllabus) : 
“Notice of an appeal duly ser wea on a general land agent of a railroad | 
company is sufficient service on said company.” | 
~ The position of counsel is therefore not well taken, and the appeal is 
_ properly before the Department. 


The ground of review of your decision of J aluary 31, 1895, urged by: - 


counsel for the homestead claimants, appears to be Gneonnd: The 
grants to the two roads were made as separate grants, under different 
acts of Congress, having individual and distinct limits, and the fact 
that one of these companies leased its road and franchises to the other 
does not appear to be sufficient to hold that rights granted by the act | 
- to aid in the construction of the St. Paul and Northern Pacific Railroad: 
can only be exercised by the Northern Pacific Railroad Company. 

After an examination of the case, I concur with your office that this. 
land is not subject to homestead entry, and the decision appealed from 
is accordingly affirmed. 7 
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HOMESTEAD ENTRY—SETTLEMENT RIGHT—CANCELLATION. 
GOURLEY «. COUNTRY¥MAN (ON REVIEW). __ 


The cancellation of a homestead eutry as to part of the land covered thereby, on. 


. account of an ailverse claim, will not prevent the entryman from subsequently _ 


asserting his right as a settler to the entire tract covered by his original entry, 
as against a vhire party. | 


Seeretary Bliss to the ‘Commissioner af the Gener al Land Offiee, April 
(W.V.D.) 22, 1897, (Co W, P.) 


On March 3, 1897, your office transmitted, on the ae t of George W. 
Countryman, a motion for review of the decision of the Department, 
rendered on January 18, 1897, in the case of William Gourley against 
the said Countryman (24 L. D. , 49). 

~The land involved is the N. 3 of the NE 4 of See. 28, T. 11 N, RS 
W., Oklahoma land district; Oklahoma Tear cory: | 7 
| With the exception of the second and fifth grounds, the errors 
assigned relate entirely to matters of Jaw and fact which were fully 
considered by the Department when the cise was decided. No new 
question of law or fact is presented for consideration by them, And 
‘ho reason is shown for a departure from the: rule that in such cases 
motions for review must be denied. (Shields 1. McDonald, 18 L..D., 478.) 

The second and fifth grounds are: 2. In not holding that Gourley had 
exhausted his homestead rights by his entry for the 8. 4 of the NE. 4 of 
Sec. 28, ete.; 5 5. In not holding that Gourley being a resident on the 8.3 
of the NE. 4 -, and his homestead entry being embraced in that tract only, 
‘his aetmcat was only co-extensive with the boundaries of the land 
embraced im his entry, and gave him no rightto the land. _ 

lt is the general rule in the administration of the homestead laws, | 
that if a party of his own volition enters a less quantity of land than 
he is entitled to, his election to take such less quantity is to be consid- 
ered as a waiver of his claim for a larger quantity (General Circular, 
October 30, 1896, p. 33). And the question in this case is, whether or 
not Gourley has elected to take only eighty acres and thus waived. his 
claim to a larger quantity, within the meaning of the aboverule. I 
think he has not. When he made his original entry he intended to take 
the maximum to which he was entitled. The cancellation of that entry 
as to the eighty acres cannot under the circumstances of this case be | 
considered as a waiver on bis. part of lis right, under the homestead 
laws, to the full quantity of one hundred and sixty. acres, or as an 
exhaustion of his homestead right. 

The fifth ground is not tenable for the reason that Gontley' $ or ‘ginal 
homestead entry covered the entire one hundred and Sixty acres—a 
technical quarter section. | 

The motion, not showing pr oper pends’ for review, is denied. 
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| HOMESTEAD—RESIDENCE-—SECTION 5, ACT OF MARCH 38, 1891. 
CLARK 2. MANSFIELD. | 


An applicant for the right of homestead entry who has sontannusie resided on the 
‘land embraced within his application for a period of five years, and applied. to | 
enter during said period, is not thereafter required to maintain residence as a 
prerequisite to patent. 

The probibitory provision in section 2289 R. 8. +) 2S amended by seotlon 5, act of © 
March 3, 1891, that ‘‘no person who is the proprietor of more than one hundred 


and sixty acres of Jand in any State or Territory shall acquire any right under ~ : 


the homestead law,” is no bar to the allowance of an entry based upon an appli- — 
cation made priorto the passage of said amendatory act, and cule in com- 
pliance with the laws and regulations then in force. © 

No settlement right is acquired by trespass upon the lawful possession of another. 


| Secretary Bliss to the Commiéssioner of the General Land Office, April . 
(W. V. D.) a4 82, 1897. : | aCE L.) 


This case involves the SE. 4 of section ‘ 21, T.16 N., R. 44 B. , Walla 
Walla land district, Washington, containing’ one hundr ed. aaa sixty 
acres of land. This tract lies outside of the withdrawal on the original 
map of general route of the Northern Pacific Railroad Company, filed 
August 13, 1870; within the limits of the unauthorized withdrawal on - 
the amended map of general route filed February 21,1872; and within ~ 
_ the indemnity limits on the map of definite location filed October 4, 
1880. It was selected by the.company on March 20, 1884. | — 
— On February 24, 1883, William 8. Hurlbert presented: his application 
to make homestead entry of said tract, alleging settlement prior to- 
October 1, 1880, and continuous residence. The local officers rejected 
it, on the eronic that the tract was within the withdrawal which took 
effect on February. 21, 1872, for the benefit of the Northern Pacific | 
Railroad Company. Harlvert. appealed. Your office reversed the 


action of the local officers, and held the company’s selection of said 


tract for cancellation with a view to allowing Hurlbert’s application to 
- make entry. The railroad company appealed to the Department. On 
_ February 21, 1894, first, and afterwards on October 14, 1895, this 
Department affirmed the decisions of your office; and on Febr uary 8, 
1896, the company’s selection of said tract (made March 20, 1884) was 
éanveled, and Hurlbert was awarded the right to make homestead 
entry of said land, and the case was closed. _ | 

Pending said proceedings to wit: ou ee 15, 1887, Secretary 
Lamar directed 7 a  y 
that all lands withdrawn and held for fdas plirposes under the grant to ‘the 
Northern Pacific Railroad Company be restored to the public domain aud opened to 
settlement under the general lane: laws, except such lands as may be covered by 
approved selections. 


He further directed that: 


As to all lands covered by unapproved selections applications to make filings and 
entries thereon may be received, ‘noted and held subject to the ee, of the com- 
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pany, of which the claimant musé be distinctly informed aud memoranda thereof 
entered upon his papers. Whenever such application to file or enter is presented 
alleging: ipen prima facie showing that the land is, from any cause, not subject to 
the company’s right of selection, notice thereof will be given to the proper repre-— 
sentative of the company, which will be allowed thirty days after service, within 

which to present objections to the allowance of such filing or entry. 

Then followed further directions by the Secretary as to the node of | 
procedure in the case (see 6 L. D., 91-92-93). 

_ After the promulgation of said order, to wit on. October 27, 1887, | 
Girard Clark filed his application to make homestead entry of said 
tract, alleging settlement ou March 1, 1884, and. continuous residence: 
and cultivation thereafter; and that ine tract was not subject to selec- 
— tion. by the Northern Pacifie Railroad Company. because one. William | 
Hurlbert, a duly qualified homestead entryman, in the year 1878, (long. _ 
before the company made its selection), settled upon said tract and — 
continuously resided upon and cultivated the land until the day of 
Clark’s settlement thereon. Said application was filed, noted and held 
in the local office subject to the claim of the railroad company. Notice 
thereof was served upon the company. And on December 6, 1887, the 
company filed its protest against said application, on one of its printed 
forms, alleging that its map of definite location was filed on October 4, 
. 1880, and that it had selected said tract as indemnity on March 20, 

1884, The local officers did not then order a hearing, doubtless because 
of the case of Hurlbert v. the compaily then pending on appeal as 
above stated. 

In the errs on March 8, 1894, George T. Mansfield filed his 
application to make homestead ently of said tract, alleging settlement 
on March 4, 1894, and subsequent residence. Tie Faileond company 
Was notified of this application also, and on Apri 15, 1894, filed its 
usual protest against the same. 

On April 23, 1894, after the first decision of the Hewarweas in the 
Unribert case had been promulgated, the local officers ordered a hear- 
ing of the case of Girard Clark 7, The Northern Pacific Railroad Com- 
pany, upon the protest filed on December’ 6, 1887; and directed that 
the testimony be taken before William A. Inman, a notary public 
residing at Colfax, Washington. On May 11, 1894, George T. Mansfield 
filed his application to be allowed to intervene in said hearing, and to 
set up a superior right in himself to enter said tract of land. His 
application was allowed by the local officers. 

On May 28, 1894, all three of the parties appeared before the ee 
at Colfax, Clark and Mansfield in person with their attorneys, and the 
railroad company by its attorney. . The taking of testimony was com- | 
menced on May 28, and concluded on May 31, 1894. All parties were 
fully heard. 

On July 27, 1894, the local officers. found the facts as follows: 


1st. That the first sotélement was made on this land in December 1877 by one 
eo who eee thereafter abandoned it. - . 
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2nd. That in the spring of 1878, William Hovibert made seteletient on the land, 
which he followed with actual residence and cultivation and improvement of the | 
same until February 1884, at which time he sold his improvements ou the land to — 
Girard Clark, one of the parties hereto. 

8rd. That said Hurlbert claimed the land under the homestead law and Was nae: 
fied to make entry of the land thereunder.  _ | 

4th. That in the month of February 1884, Girard established eat residence oH 


: _ the land, which he maintained until about the 25th day of March 1889, duri ing which 


' time he fonced and broke the entire tract with the exception of about twenty acres 
fenced and broke by Hurlbert, his grantor.’ Clark also made other valuable improve- 
‘Inents on the land during this time in the way of buildings. _ 

5th. That about March 25, 1889, Clark moved from this land and established his’ 
residence on another farm some miles distant from the land in contest, where a 
- continued to reside up to March 6, 1894. , 

6th. That Clark has never abandoned said Jand or relinquished ie tight thereto; ; 
but has at all times held possession thereof; and has farmed, cultivated and er opped 
the same continuously up to the date of this hearing, 7 

7th. That on March 4, 1894, the land was in the quiet an jeareabls possession of 
Clark. Thatit was enclosed and had a erowing crop of wheat the amount of one — 
hundred and forty acres sown by Clark the fall before. — . 

8th. That at’ the time Mansfield entered new the land he had actual notice of - 
Clark’s right thereto. 


And thereupon the local officers recommended, that the selection of. 
this tract by the railroad company be canceled; that the application. 7 
of Mansfield be rejected ; and that Clark be allowed to make his home-. 
Stead entry. : 

The railroad company and Mansfield both maine to your office. 

Ou July 15, 1896, your office reversed the decision of the local officers _ 
solely upon the ground that Clark is now the proprietor of more than 
one hundred and sixty acres of land in the State of Washington, and is 

' therefore disqualified from making a homestead entry. After making 
— & recapitulation of the facts proved, subsvantially agreeing with the 
findings of the local: officers, your office in its decision proceeded as 
follows: — - oe | 7 

It is clearly shown by the testimony sabrattted at ie hearing in this case, that 
Girard Clark is the proprietor of more than one hundred and sixty acres of land in | 
the State of Washington, which, nnder section 2289 of the U.S. Revised Statutes, as 
amended by the fifth section of the act of March 3, 1891 (26 Statutes 1095), disquali- 
fies him from making a homesteadentry. | 

Therefore, your clecision is reversed, and the homestead. application of: Girard 
Clark is hereby held for rejection. Z ; 


Your office furtber decided that it was not— : 


Necessary to take any further actiou upon said selection (by the Northern Pacifie 
Railroad Company) to the extent of the tract involved in this case, as such selection |. 
_ as regards the Jand in question, was canceled by letter “F” of February 8, 1896, as 

the result of the case of said company against William S. Hurlbert, and’ which ° 
result is fully set forth in Ce decision ; the Tatlroad Slaim i this land has been 
eliniinated. 


You will advise Girard Clark oe this (lecision, and. allow him the usual time, 


siety days after notice, within which to apes to the Honorable ReCneeery of the 
Interior. ; 
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Should this decision become ‘inal George T. Mansfield will be permitted to make 
homestead entry for this land. You will advise him of this action. . 


From said decision Clark has. appealed to this Department. The 
railroad compavy has not appealed. The case is now a controversy 
‘between Girard Clark and George T. Mansfield, alone. 

The evidence shows the followivg facts: 

Clark. bought Hurlbert’s inprovemen ts « on February 4, 1884, tor $300 
in cash, and settled ou the tract the same day. Before tie 10th day of 
Febru uary he had completed the removal of his wife and: children and 
household goods and established his residence onthe tract. Heresided - 
there . continuously and exclusively until the 25th day of March 1889, 
a period of five years and forty-three days; during which time he got 
the whole quarter section under cultivation and securely fenced; and 
built new structures, made his improvements worth $1, 000, and taishd 
—erops worth from $2,000 to $3,080 per annum: “About the middle of 
February 1889, he bought from a Mr. Ladd a farm containing 268 acres, 
_ five miles distant from his home by the road. After that date he culti- 
_ vated and improved both farms, spending part of lis time with his 
family on each tract, In the spring during the plowing and seeding, in 

the summer during the harvesting, and in the fall of the year during 
the plowing aud seeding again, he’ einaiied with his family at his home 
place and boarded his hired men. After work was done he went. with his 
family to the Ladd farm, and worked there; avd generally remained 
there during the winter.. He continued to live in this manner—alter- 
nating. between. the two places—until March 6, 1894, w hen he went 
with his family to his homestead, and remained se continuously and 
exclusively until the time of the hearing. During the five years between 
1889 and 1894 he continued to enltivate and improve the home place, — 
kept up his fences, and made crops worth from $2,000 to $3,000, every 
vent except one, wie he fallowed the whole tract to let the land rest. 

Mansfield claims, (1) that Clark’s manner of life during the five years 
aforesaid was equivalent to a change of residence, to an abandonment 
of his homestead elaim, and to a restoration of the tract to the public 
domain as unoccupied land subject to entry by any qualified person; 
and (2) that by his (Mansfield’s) settlement on March 4, 1894, and his 
residence thereov for four days, until the date of filing his application, 
he acquired a better right than Clark’s. 

White it is true that residence under the honsstaae law must be continuous and 
personal, it is also trne that residence once established can be changed only when 
the act and intention of the settler unite to effect.such a change. (Secretary Lamar 
“in Anderson v. Anderson, 5 L. D., 6, and in Penrose’s ‘case, 5 L. D., 179. See also 
Patrick Manning’s case, 7 L. D., 144-5, and Alfred M. Smith’s case, 9 L. D., 146-148.) 

The whole evidence by a clear preponderance proves that Clark did 
not intend to change his residence; that he did not intend to abaudon 


his homestead on which he had resided for more than five years, and — 


which he had rendered very valuable by improvements and cultivation. 
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Mor ‘eover, after Clark had resided t upon his homestead for more than. 

_ five years, he was not required to reside there any longer. In the case 
of Lawrence »v. Phillips, 6 L. D., 140-143, this Bae ais after quot- 
ing section 2297 of the Revised Statutes said: - 


It seoms clear from this section that residence npon the fishestonds is not sdunined 
after the expiration of the five years, as a prerequisite of obtaining patent to the 
- land; nor does a change of residence after that period forfeit aright already acquired. — 


The railroad company’s selection being canceled, it is evident, in 
view of the law above quoted and the third section of the act of May | 
14, 1880 (21 Statutes 140), and the facts shown by the evidence, that _ 
Girard Clark is now entitled to make homestead entry of the tract of 
_land in contest, and to offer final proof immediately, uuless he be dis- 
- qualified as indicated i in your office decision. , 
By the 5th section of the act of March 3, 1891 (26 Statutes 1095), 

Congress after re-enacting the first five es of section 2289 of the 
Revised Statutes enacted a new law in the following words: 


But no person who is the proprietor of more than one hundred and sixty acres of 
land in any State or Territory shall acquire any right under the homestead law. 


When Clark on October 27, 1887, filed his application to make homie- 
stead entry, in strict compliance with the laws aud regwations then in 
force, he acquired homestead rights in the tract of land described, 
which were good against all the world, and were unquestioned except - 
by the Northern Pacific Railroad Company which then had pending an. 
application to make indemnity selection of said tract. Said selection 
was unlawful and invalid for three reasons.. (1) Because of Willian 8. 
Hurlbert’s settlement on the tract in the year 1878, prior to the filing 
of the map of definite location, and his continuous residence thereon: 
(2) Because said selection was made by the company while Hurlbert’s 
appeal involving the company’s right to that very tract of laud was _ 
pending before the Department: And (3) Becanse on March 20, 1884, 
when said:selection was made, Clark was and for forty-four days had 
been a bona fide settler and resident on the tract. According to law 

and the facts of the case, Clark was then and there, to wit: on October 
27, 1887, entitled to have his application allowed and to make his 
- homestead entry. But action upon his application was suspended by 
Secretary Lamar’s order above quoted, until the company’s claim. 
should be disposed of by this Department. This was not done until 
February 21, 1894, more than six years after the date of Clark’s appli- 
cation to make entry. Then Clark promptly secured a hearing, and a 
judgment of the local officers in his favor, Clark is not responsible for 
the delay. He has been euilty of no laches. He has diligently prose- 
‘cuted and insisted upon his rights, which must be determined and 
measured by the laws as they were on October 27, 1887, when he did 
all that he could do, or be required to do, to perfect the homestead — 
entry, which he lad initiated on February 4, 1884 by settlement and 
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continuous subsequent residence. The act of March 3, 1591, above 
quoted is not applicable in this case. Clark is now entitled to a 
decision recognizing and éstablishing his rights as they were at the 

time of the filing of his application to make eutry. (Ard v. Brandon 
— :156 U. 8. 537-543, Pfaff v, Williams, 4 L. D, 455-457, Williams 2. Clark, 
12 L. D. 173-175, Paeriok Kelly 11 L. D. 326-328, ‘Goodale v. piney 2 | 
L. D, 324-325, Rice v..Lenzshek 13 L. D. 154, E. 8. Newman 8 i. D, 
— 448-450 and McDonald v. Jaramilla 10 L. D. 276-278.) 

For the foregoing reasons this Department decides, that your office | 
erred in holding that Clark was disqualified from perfecting and mak- 
ing his homestead entry in this case, by reason of the fact that at the 
time of the hearing he was, and is now, the proprietor of more than 
one hundred and sixty acres of laud in the State of Washin gton. | 

The intervenor, George T. Manstield, has failed te show by the evi- 
dence a superior right or any right at ‘ail to make entry of said tract. 
According to his own personal testimony his pretended settlement was 
made under the following circumstances: | 

He first saw the land on March 2, 1894 (testimony D. 105), although 
he had been living at Colfax within six. miles of the tract for about 
three years, catrying on business as. bar-keeper and horse-trader 
(p, 115). On Sunday March 4, 1894, between nine and ten o’clock 
A. M., he made his alleged settlement (pp. 105 and 110). It was a | 
Stor ce day (p. 114). Snow covered the ground and hid the eTowlng 
crop (pp. 107 aud 110). With a team and wagon containing himself 


and one Charley Shroll, and a stove, a bedstead, bedding and some 


food, and a large tent, Mansfield drove across an adjoining field belong- 
ing to a Mr. French (p. 112), and drove either over or through Clark’s 
_ fence, to reach Clark’s land. On page 110 of the testimony, Mansfield 
relates it thus: “I-went through the fence. There was no fence visible. 
For 25 or 30 yards there was a large snow drift at the place.” On the 
evening of March 4, after he had got his foundation laid and his tent 
up, he went with his team to Riverside to fetch his wife and children. 
Returning with them he was refused permission .to pass through the 


gate, and was obliged to go around throngh Mr. Parvin’s place, and 


crawl through the wires of Clark’s fence, to. reach his tent. (Pp. 114 | 
and 115.) | 
Mansfield acquired no o rights’ ie reason of his unlawful trespass upon 


Clark’s homestead as shown by the testimony nee ». Fowler, — 


90 U. S., 513). | 

Your office decision of ae 13, 1806, is hereby rever sed... Mansfield’s 
application to make homestead es of said tract is- hereby rejected, 
and Clark’s application to make homestead entry of said tract, tiled 
October 27, 1887, er be allowed, if he be other wise qualified. 
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PRACTICE—MINING CLAIM—PROTEST—APPEAL. 
GLADYS A. MINING Co. v. GRoss.. 


On appeal fy ‘om the refusal of the local office to entertain a protest a -ainst a mineral 
application, the appellant is not required to serve the applicant with notice 
thereof, — 


Secretary Bliss to the Commissioner of the General Land Office, April 29, 
= CW. Ved.) - 1897. (Pv J. 0.) 


It appears that 8. E. Gross filed mineral application No. 1696 for the 
Milwaukee and other mining claims, in Pueblo, Colorado, land district, 
and, after the period of publication, there was a protest filed by the 
Gladys A. Mining Company, which was dismissed by the local officers. 
The company filed its appeal, and your office dismissed the same, for 
the reason that notice thereof was not served on the applicant; and 


also held that the Se were insufficient to warrant the ordering of — 
 @ hearing. 


| The protestant appealed, and a motion has been filed to disney 

the appeal, for the reason that notice thereof. was not served on the. 

applicant. 
_ In view of the fact that the protestant has, since taking its appeal, -_ 

filed a formal withdrawal of its protest against this entry, it would | 

hardly seem necessary to discuss any other feature of this case, but it 

- Inay. not be amiss to call your attention to the fact that it has been _ 
decided, in the case of Henry C. Evans (23 L. D., 412), that 


On appeal from the denial of an application to contest an entry, the appellant is 
not required to serve the entryman with notice thereof, 


Hence, the action of your office in dismissing the appeal because 


service thereof was not made on the appellee was erroneous. 


‘The decision of your office, however, that the char zes in the eee 
do not state a cause of action, is aitiemeld: 

Notwithstanding there has been filed a withdrawal of the protest, it 
is deemed advisable to pass upon the sufficiency of the protest, for the 
reason that the Gladys Company, in its withdrawal, seems to rely on 
the decision of Gowdy et al. v. Kismet, ete. (22 L. D., 624),. concerning 
the requirements of publication notice. But since the withdrawal was 
filed that decision has been modified (24 L. D., 191), That the protest- 
aut may not, therefore, have its case disposed of under a mistaken view 

of the requirements in regard to the contents of publication notices, 
_ the matter in controversy is disposed of on its merits. | 
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PRACTICE—NOTICE BY PUBLICATION —MOTION TO DISMISS. 
Popr v: Dory. 


Service of notice by publication is defsative; if a copy of the notice is not mailed by 
- registered letter to the defendant at his post-office of record. 

Ou objection to the service of notice the coutest should be dismissed, if the ground 
— of objection is well a and me: contestant does not, at such time, apply t for 
“an alias notice. ; . 


Secretary Bliss to the Boiniiasione: of the General Lown Office, peer 29, 
(W. V. D.) | 1897, 0 | (C. W. P.) 


This case involves the SE. 4 4 of the SW. 4 of Sec. 21, and the N. 4 of 
of the SW. 4 of Sec. 28, T. 13, R. 0 HE. , Oklahoma land district, Okla- 7 
homa Territory. | 

On October 27, 1591, Sainnel A, Doty made homestead only No. 
2011 of said iad, 

Ou October 2, 1893, Fred Pons filed affidavit of contest, charging 
abandonment. Notice was issued for a hearing on September 26,1894, | 
and on affidavit of Popp, that he was unable to find the defeudant,. 
service of notice was directed to be given by publication. At the hear- 
ing the defendant appeared by his attorney specially, and moved that 
the contest be dismissed on the ground that no proper notice of contest 
had ever been served upou him. Said motion was overruled, and the 
contestant called as a witness in his own behalf. The attorney for the 
defendant objected to the taking of any testimony and refused to con- 
tinue in attendance, 

Ou Hebruary 2 , 1895, the local officers decided in favor of spneestant. 
and, upon Roca. your office, on October 2, 1895, remanded the case 
to fie local office for further hearing, on the gi pani that the notice of 
contest was defective. Popp appeals to the Department. 

The record shows that the name of Doty’s post office of record was 
changed from “Tour Mile” to “Miami,” Indian Territory ; anid that due 

publication of the notice was made. 
_ Popp’s attorney made affidavit that he preseuted a letter addressed 
to Doty at “Four Mile”, Indian Territory, to the postmaster at Okla- 
homa City, and requested him to register same, but that the postmaster 
returued said letter, for the reason that there was no such post office. - 

On the other hand, R. A. Davis, registering clerk at Oklahoma City 

post office, made affidavit that he never refused said letter, and if such 
a letter had been presented he would have accepted and registered the 
‘game, or given information as to the proper place to send it. | 
_ Popp, in his appeal, excepts to the consideration of the latter affida- 
_ vit, on the ground that he was not served with a copy. But it appears 
to have beeu filed in the local office long before the decisiou was ren- 
dered by the register and receiver, and the objection applies equally to 
the affidavit of Popp’s attorney, which does not apes to have been 
served on Doty or his attorney. 
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- Independently of these affidavits, it appearing that a copy of the 
notice was not mailed to Popp by registered letter at his post office of 
record, as required by Rule 14 of Practice, the motion of the defeudant 
should have been granted and the contest dismissed. In order to gain 
jurisdiction of the parties where notice is served by publication, it is 
necessary to follow strictly the requirement of the rule. : 
Upon the presentation of the motion to dismiss, if Popp had applied | 
for : an alias notice, the same would have been granted;. but he elected 
to stand upon the sufficiency of the notice, and it being fatally defect-— 
ive, no: jurisdiction thereunder was acquired by the local officers. 
Under the circumstances, the contest must fall. , 
Your office decision is accordin gly one ald the eourest asiissen 


- HOMESTEAD ‘COMMUTATION—ACT OF JUNE 3, 4698: 
ANDERS G., “HASSELQUIS?. . 


An prdér directing the cancellation of a prematurely sbinininibed homestead entryr | 
will not defeat action under the confirmatory prowirons of the act of June 3, 
1896, if such or der has not become final. 


Secretary Bliss to the Commissioner of the enerél ee Office, April 29, 
(W. V. D.) g 8 BOOT 3 (W.0.P.) 


Anders G, Hasselquist has filed an appeal font your office decision 
of December 17, 1895, holding for cancellation his commutation cash 
entry for the SH. 1 Loft Sec, 26, I’. oT N. oR. 8 E. , Wausau, Wisconsin land. 
district. | 

Hasselquist made homestead entry for this land on raite 20, 1891, 
alleging settlement December 20, 1890, and.’ was allowed to connie 

said entry to cash entry on ‘Agua 28, 1891, the final proof showing 
residence on the land from. December 29,. 1890. Your office by decision 
of February 21, 1893, held that een as the original entry was ~ 
made after the passage of the act of March 3, 1891 (26 Stat., 1095), the _ 
-claimaut must show residence and cultivation for a period of fourteen 

months to entitle him to commute the same. Upon appeal to this 
Department that decision was affirmed August 20, 1895. No motion 

for review of that decision having been filed, your office, by letter of. 
December 17, 1895, held said entry for cancellation, and directed the 

local officers to notify the entryman that unless he shovkd furnish sup- 

_plemental proof as required or appeal from said decision holding his 
entry for cancellation within ‘Sixty days; it would be canceled without 

further notice. — 

The appeal torwarded is in the following words: oe 
The above named Anders G. Hasselquist hereby respectfully ucaia to the Hon. 
Secretary of the Interior from your decision in the above entitled matter, dated | 
December 17, 1895, holding said entry for cancellation, and assigns as grounds for 

appeal that he believes his title to be valid under his commutation entry. Under 
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that belief, and after the commutation receipt had been issued, he sold said land in 
good faith, and the purchaser thereof has not had his day in court. | 

| The fact that the land was transferred after issuance of final certifi- 
cate affords no grounds for reversal of the decision holding the entry 
for cancellation. .A purchaser of land prior to issuance of patent takes 
ouly the interest of his grantor and is charged: with notice of the law 
and the supervisory control of the Commissioner of the General Land 
Office over the action of the local ouicers: (Bender v. Shimer, 
L. D., 363.). 

While the above in the general rule, and while under bist rule the 
appeal here presents no sufficient ground for the reversal of the action 
of your office, yet the facts presented by the record in this case seem to 
bring it within the confirmatory provisions of the. act of June 3, 1896_ 
(29 Stat., 197), the first section of which reads as follows: 

That whenever it shall appear tothe Commissioner of the General Land Office that 
an error has heretofore been made by the officers of any loca] land office in receiv- 
ing premature commutation. proofs under the homestead laws, and that there was no 
fraud practiced by the entryman in making such proofs, and final payment has been 

made and a final certificate of entry has been issued to the entryman, and that there 
are no adverse claimants to the land described in the certificates of entry whose 
Tights originated prior to making such final proofs, and that no. other reason why 
the title should not vest in the entryman exists except that the commutation was 
made less than fourteen months from the date of the homestead settlement, and that 
there was at least six months’ actual residence in good faith by the homestead entry - 

man on the land prior to such commutation, such certificates of entry shall bein all 
things confirmed to the entryman, his heirs, and legal representatives, as of the date 
of such final certificate of entry and a patentissue thereon; and the titleso patented 
shall inure to the benefit of any grantee or transferee in good faith of such entry- 
man subsequent to the date of such final certificate: Provided, That this act shall 
not apply to commutation and homestead entries on which final certificates have 
been issued, and which have heretofore been canceled when the lands made vacant 
_by such cancellation have becn re-entered uncer the homestead act. 

If this entry comes within the purview of said law it was confirmed 
notwithstanding the decision of this Department directing its cancella- 
tion, The decision of your office, holding said entry for cancellation, 
is set aside and the case is returned to your office for further considera- 
tion and appropriate action under said confirmatory act. oe 


TIMBER LAND—SETTLEMENT CLAIMS. 
| BuCKLEY v. Murry. 


The right to fale lands aiteny valuable for the timber ther eon 1 under the settlement | 
laws is limited. to. claims asserted in good faith for the ee P eee of secur ing a 
home. 


Seer etary y Bliss to the Commissioner of the General Land Office, April 29, 
(W.V.D.) 4 ACIT , (J. L. MoO. 


The case above ented is one of a considerable number of cases in 
which pre- sompuon filings were made, or attempted to be made, on the 
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-morning of the day when lands were opened to entry or filing, in town-: 
ship 66 N., R..19 W.; Ts. 67 N., Rs, 18,19, and 20 W.; Ts, 68 N., Rs..- 
18, 19 and 20 W.; T. 67. N., I, 21 Wes all in the Duluth land district, 
Minnesota. | | 
Lands in the eight townships aoe: described were , opened t to filing, 
or entry on eight successive days in June, 18938. 
On the day when each township was opened to filing or mr a con-. 
siderable number of pre-emption declaratory statements were received: 
at the Duluth land office, by mail, which delivered the same at about 
eight o’clock a. m. The anicoeate number of filings thus received: 
were one hundred and twenty-four. They were at once noted on the 
respective plats and tract-books of the township named. | | 
The declaratory statements above referred to were accompanied by- 
notices of the pre-emption claimant's intention to make final proof. 
When the door of the local office opened, at 9 o’clock a, m. of the, 
days respectively when the townships above named were opened to’ 
entry, a line of applicants was found who presented applications to: - 
enter under the timber and stone act certain described lands embrac-- | 
ing a part of those already applied for (supra) by applicants under the 
pre-emption law. The timber land applications were rejected, by the. 
local officers, because they held that the applications of the pre-emption. 
claimants to make final proof so far reserved the land covered thereby 
as to prevent its being properly entered by others, pending the consia-. 
eration of said applications. (See case of L. J..Capps, 8 L. D., 406.) ~ 
Counsel for certain of the timber land applicants reported the above: 
facts, in substance, to your office, and asked for information. Corre- 
spondence between your office and the local officers ensued, as the. 
result of which your office sent instructions to the local officers, the. 
gist of which is contained in the following extract from your office let- j 
ter. of J uly 19, 1893: | : 
In my opinion the asteeaons ou page 64, Aeeuiae of February 6, 1892, clearly - 
- intended that no steps toward making final proof on filings should be taken until . 
after the expiration of three months from the filing of the township plats of sur- 
vey in your office. This rule was doubtless inteuded to allow adverse claimants ‘an’ 
opportunity to place their claims of record; and this object wonld be defeated by 
permitting pnblication of notice of inteution to submit final proof, which would: 
constitute a segregation of the land, and thus debar the entry or filing of another | 
within the three months. . . . .. You will therefore vacate any notice of intén-. 
tion to make fina] proof which is now being published in opposition to this opinion ; 
and if no objection exists at the expiration of three months from date of filing plat’ 
of survey in your office, notice of intention to submit final proof can then be given. 
The above instructions were carried into effect, and: the timber-land_ 
applicants for land covered by pre-emption flings were allowed to com-. 
_ plete their filings by paying their fees. - 
On September 23, 1893 (a few days before the depuration of the three : 
mouths above mentioned), the register of the Duluth land office wrote 7 
to your office, Seep that a special agent be detailed to ie as : 
10671—v« GRE is | 
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vise an investigation of these claims, intimating that there was an 
_ attempt to defraud the government, the extent and particulars of which 

it would be difficult to determine in the absence of reliable testimony, 
as in nearly all cases tried before the office the testimony was directly 
_ contradictory; that the government would be better able to arrive at 
the facts of the case 


by an examination of the jena before the claimants got away, for it is a well known 
. fact that ninety per cent of the entrymen in this district under the homestead or 
pre-emption law abandon their claims as soon as final proof is made and are there- 
after hard-to find; and if found they all stick together and bee each peter out, and 
the government is beaten. 


The above recommendation was .. denied: by: your office. letter of 
November 3, 1893, in which the local officers were directed as follows: 


‘You are advised that any filings placed of record prior to the opening of your 
office on the day when said lands beeame subject to filing and entry are illegal, and 
final proof can not be based thereon. In such cases. you will allow the claimant of 
record whose filing or entry is legal to publish notice of intention to. submit final 
proof, duly citing all adverse claimants of record in accordance with the ruling in 
Reno v. Cole (15 L. D., 174), and advise the claimant whose tiling was erroneously 


ah placed of record that his right, so far as requiring him to place his claim of record 


within three months after filing of the plat of survey is concerned, will not be 

affected by the erroneous action of your predecessor. Should there be cases in whieh 

each of two or more claimants have a legal filing or entry covering the same land, 

any or all of them who desire to do so should be allowed to publish notice of his 

intention to submit final proof, duly citing the adverse claimants; and if a protest 

is filed in. either case, the: hearing: Should: ‘be: chad: on or subsequent to the date the - 
last claimant offers his proof. | 


- Other correspondence ensued, which itis not necessary to set forth 
in detail. It is sufficient to say that each of the pre-emption claimants, 
as. Suggested above, filed an amended pre-emption declaratory state- 
ment; that a considerable number of these pre-emption claims were — 
contested by claimants under the timber and stone act; that hearing 
followed to determine their respective rights; and that, whatever the 
decision of the local officers might be, an appeal was (generally) taken 
to your office, and from your office to the Department. 
The land in the several townships hereinbefore described is situated 
in the northeastern part of Minnesota. In numerous cases coming. — 
before the Department. on appeal, it is shown by competent witnesses 
that there are from fifteen hundred or two: thousand to three thousand 
- dollars’ worth of timber on each quarter section. The pre-emptors or 
their witnesses testify that it will cost fifty or sixty dollars per acre to 
clear the land of its timber; and that, after it has been so cleared,.it 
_ will be worth for agricultural purposes five or six dollars per acre. 
These statements are substantially corroborated by the investigation — 
of the government and the records of this Department. According to 
the forestry map prepared to accompany the United States census 
reports, this region is among the most heavily timbered of any except 
a narrow strip close upon the Pacific coast. Its growth of pine timber 
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is unsurpassed anywhere. This land is comparatively worthless, how- 
ever, for anything except timber. Surveyors recognize four grades of 
fertility in soil. The field notes of.survey for the townships now under 
consideration report the soil as being, almost universally, fourth grade 
(the poorest quality). Thus, of township 68 N., 20 W., the surveyor 
says: ‘(The soil is of a very poor quality, also being stony; the entire 
township is covered with a heavy growth of timber.” The line as sur- 
veyed between sections 11 and 20, he says, ‘leaves swamp and begins 
to ascend a rocky ridge, through heavy timber.” Between sections 10 
and 11 of the same township, he reports the line runs along “the top 
of a granite ledge; . . . . soil fourth rate, stony.” Of township 
66, range 19, the surveyor reports: “This township is mainly rolling, 
aad is heavily timbered, with a mixed growth; there. is considerable 
pine on the ledges. and ‘rolling ground. Pelican river, flowing across. 
the SE corner, affords the means for lumbering.” Of township. 68, — 
range 18, the surveyor reports: ‘This township is heavily timbered; — 
it is TREY rolling and broken, except the swamps, of which'there are © 
quite a number. The soil is sterile.” Such expressions are repeated 
-by-the score throughout the several townships here under considera- — 
tion. ‘This reference to the character of these lands is pertinent in 
_ view of the ruling of the Department that, | | 
While lands chiefly valuable for timber and stone, and unfit for ordinary agriecul- 
tural purposes, are not excluded from settlement by the act of June 3, 1878, yet set« 
tlements on such lands should be carefully scrutinized, as the eee nition in said act. 
is in favor of the bona fide settler; [and] a settlement for the purpose of securing 
the timber on ‘the land, or for auy other purpose than establishing a home, is not a 
bora fide settlement within the meaning of the act. ey Hebe to Wright v. Larson, | 
7 L. D., 555.) | 
The lands here in controversy are distant, in au air line, from forty 

- to fifty miles, and by the nearest practicable route froin fifty to seventy 
miles, from the nearest village, post office, or market—to wit, Tower, 
‘Minmesota. Every article needed by the pre-emptor in supporting his 
own existence or improving his claim must be brought this distance, 

partly by steamer across Vermillion lake; partly by canoe down Ver- 
- million river; thence by wagon for another part of the way; and finally 
“packed” by the pre-emptor upon his own back for a distance of from. 
five to fifteen miles, dependent upon the location of his claim. 
_ The most of these pre-emption claimants allege as an excuse for their 
almost continual absence from their claims, and for not having built 
_ better houses or made more extensive improvements, the fact that they 
were very poor. But it is shown, in most of the cases of this class 
now before me, that each of these pre-emption claimants paid certain — 
so-called “locators” from fifty to one hundred and sixty dollars, for 


- showing them what tracts were vacant. (This aside from. the services .— 


of a surveyor, subsequently, to find the quarter-section corners and 
“stake out” the claim.) If these pre-emption claimants. were so poor, 
and were in n good faith seeking homes for themselves and their’ oo : 
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it seems unaccountable that they should pay ‘such a price for being led: 
into the almost inaccessible depths of a vast wilderness, to one of the — 
most infertile portions of the continent, and pay for such lands by 
taking it under the pre-emption law, wheis in order to reach them they’ 
were compelled to cross hundreds of thousands of acres of more.pro-' 
ductive land, less difficult to pr epare for cultivation, and open to home- 
stead stelemnenit and entry “without money and without pri ice” fOAEEDE | 
the fees and commissions of the local officers). | 
lt is worthy of ‘notice that in noné of the contests herein referred to — 
does it appear that the pre-emption claimant, if married, had brought’ 
his wile, « or any other member of his family to the land. In such cases | 


there is generally some éxcuse- presented, more or less plansible on its) 


face, for the wife’s absence. A physician’s certificate showing that the 

_ wife has been continuously ill and unable to remove to her husband’s 
— home” during the years of his alleged residence upon his pre-emption 
claim, appears to be as uniform and indispensable an adjunct as an 
| affidavit of citizenship. 

‘Twenty or more of the one hundred and twenty: four pre- sapee 
claims hereinbefore referted to have been contested by timber land: 
applicants. The testimony given by the opposing parties in these cases’ 
is usually conflicting, and irr econcilable npou auy theory consistent 
- with the veracity of the respective wituesses.. The pre. emption claim- 
ants.and their witnesses testify to ampiy sufficient residence, cultivation, 
and-improvement to warrant the issue of final certificate and patent. 
The contesting timber -land claimants testify that the “house” built by. 


_ the pre-emption claimant is a small and uninhabitable “shanty”; that — | 


‘there has been no “improvement” beyond the cutting down of trees — 
about the shanty sufficient to furnish the logs to build it; and ‘that the 
alleged “residence” on the part. of the pre- -emptor has consisted. of 
occasional and rare visits to the land in. controversy, - 

The leading wituesses for. each pre-emption claimant whose filing is 
alleged to be fraudulent are almost- uniformly other pre-emption claim-. 
ants who are also charged with fraud. ‘Thus in the case.of Halstein 
Svergen, now before me, his witnesses are Simon Maley and Peter Eck, — 
whose cases are also now before me, their pre-emption final proofs. have: 
_ing been protested on charge of fraud, and John Quaderer, whose filing 
was ordered canceled upon that ground ‘by departmental decision of 

October 3, 1896 (342 L. & R., es And so on, roneeow the entire — 

list. A a 
“While the preceding history of tr ansactions con nected ae the open- 
ing tu filing and entry of the townships hereinbefore named, can not. 
properly be considered as evidence controlling individual cases, yet it. 
shows a condition of affairs of. which the Departmeut, in its general. 
supervision of the disposal _ of the public lauds, must. take notice, in- 
; connection with the facts disclosed upon the examination and. consid-. 
eration. of. ‘the record in each. case. oo eee. ae 
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ai the particular case which’ the Department is now called upon to 

| eonsider, Barbara Murphy, on June 16, 1893, filed pre-emption declara-_ 
‘tory statement for the NH. 4 of the NE. 4 of Sec. 34, the W. 4 of the 
NW. 4 and the SE. 4 of the NW. 4 of See. “35, ‘T.67 N.,R.19 W. This 
filing being held illegal because of having “been received and allowed | 

"by the local officers before nine o’clock of the day when the land became 


subject to filing and. entry, she made a second filing on. December 28, 


1893, She based her right to file snch pre-emption declaratory state- 
ment upon the alleged settlement by her husband, John H. Mur phy, i in 
December, 1890. | | 
On August 2, 1893, William Buckley led timber- land statement for | 
the same laud. | 
This conflict of claims saculiedl in a nearing, at which testimony was 
taken that elicited the following facts: 

- The land in controversy is rolling, rough, and rowky; it has no value | 
whatever except for the pine timber growing upon it. At the date of 
the pre-emptor’s final proof aud of the hearing: there was no sign of 
 eultivation of any part of the land; the only improvement was that | 

_ the underbrnsh had been cut from about half an acre of the land; the 

only indication that any one had ever settled or resided upon the land. 
was a log shanty, estimated .to have cost $18 or $20. This shanty had 

a new floor in it—but this floor had been put in after the date of the 
timber-land entry. This had not.been done by the pre- emption claim- _ 
ant’s husband, for he had died a year and a-half before it was placed 

there; and for by the pre- emption claimant herself, for she had never 
heard of .its existence. 

Mrs. Murphy, the pre-emption claimant, testifies that she and her 7 
husband were married in Michigan in 1882; that they moved to Duluth 
in 1883; that at the date of her irasuanaes alleged settlement on the 

—dand in. controversy (December 26, 1890), he and she were “living - 

together right along” in West Duluth (between 125 and 150 miles from _ 


the Jancd), where he was engaged i in his buginess as carpenter, and con- — 


tinued to live together “right along” until his death (September 17, — 
1892); she knows that he left home with the avowed intention of going 
. to the land in controversy once; she never went: to the land, and ° does 
not know where it is. ; 
- The local officers, as the result of the hearin g, rendered joint jae 


Tr recommending that Mrs. Murphy’s pre-emption filing be canceled. She. 


applied to your office, which, on February 25, 1896, affirmed the judg- 
~Inent of the local officers. ‘Thereupon she appeals to the Department. 
- Her counsel, in said appeal, copies, verbatim or in substance, each — 
mt sentence of . the. finding of your office decision, and alleges that it was 
an-error; but he makes no reference to any testimony showing it to 
have been erroneous. He complains that your office erred “in refusing 


_ ‘credit at final proof for residence prior to filing”—but ignores the fact 


‘that the ee mony does not show an hour’ Ss residence prior to filin g. At 
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‘the hearing, he drew from the pre-emption claimant a statement of the 
fact that she was a widow, in poor circumstances, with three little chil- 
dren; but this does not warrant your office or this Department in award- 
ing to her a quarter-section of the public land without compliance with 
the law-in any respect or degree upon her part or that of her deceased 
husband. | 
The decision of your office was clearly correct, and j 18 pany aftir med. © 


SETTLEMENT RIGHT—OKLAHO MA LANDS. 


| FRAZIER ET Als D. Tayzor. 


Under the conditions attendant upon the opening of lands to settlement in Oklahoma 
the sticking of a stake may be recognized as initiating a settlement right, as 
against competing settlers on the day of opening, but such act will not be avail- 
able as against subsequent settlers if not followed, within a reasonable time, 
by additional acts evidencing an iutention to make a bona fide settlement. 


Secretary Lliss to the Commissioner of the General Land Office, April 
(W. V. D.) 29, 1897.  (G.O.R,) 


Janes M, Frazier has appealed from your office decision dated Octo. 
ber 8, 1895, which dismisses his contest against the homestead entry 

made October 16, 1893, by Willie G. Taylor, for the SW. + of Sec. 28, T. 
28 N., R. 1 W. es Oltshoma: 

Your said office decision reversed the finding of the register and 
receiver, which sustained the contest, and recommended the cancella- 
tion of the entry. 

It appears that Alexander H. Sims also filed a contest, but upon the 
day of hearing (October 31, 1894 r) he made default, and his contest was — 
dismissed. . 

The land is a part of the Cher sree Outlet, and was opened to settle- 
ment September 16, 1893,—one month before Taylor made entry. 

There is little or no controversy over the facts, which appear to be 
as follows: 

Frazier had learned that the land was vacant. unimproved and 
uninhabited, and ou October 1, 1893, he, in company with his father, 
_ mother, Leo. brothers and a ee settled upon it.. He was twenty- 

six years old, and unmarried. He took with him to the land eight 
_ head of horses, a plow, wagon and harness, household goods, ete. He 
erected a tent, into which he and his father’s family niowad With 
the assistance of his father and brother, he at once erected a house, 
fourteen by sixteen feet, which was completed for occupancy in about 
one week from date of settlement. At date of hearing, he had fenced 
about ninety acres of the land, had broken fifty acres and had sowed 


_ twenty acres to wheat. He, with his father’s family, thereafter conu-. — 


tinuously resided on the land, and had purchased additional farming 
' implements. The next day alter he settled, he went to. Perry to make 
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? ney of the land he remained there three or ‘iti days and returned | 
to the land, peing unable, for some reason, to obtain his entry; he 
assisted in the improvements, until October 16, 1893, when it appears 
that he presented his homestead application for the land; finding that 
Taylor on that day had made entry thereof, he at once filed his contest 
affidavit, alleging, in substance, his prior settlement upon the land, and 
that he had made the improvements above described. The testimony 
Shows that he in fact was the prior settler, and that Taylor, the entry- 
man, never made any settlement, or performed any act showing his 
intention to settle, until October 24, 1893. 

It appears that Taylor made the race, with other intending settlers, 
on September 16, 1893; that he stuck a stake on another tract, where 
it remained nati Sapteniver 27, 1893; he then learned that amorliee | 
person had preceded him to that tract, and on the next day ( September 
28) he took the same stake and stuck it on the acjonung. tract—sup- . 
posing he had placed it on the land in controversy. 
- He testified that the stake was two and a half feet long, three 
inches wide, and had attached thereto a white muslin flag; inscribed on | 
the flag and on the stake were the words: “This claim taken by Ww. 
G. Taylor.” When, on October 1, 1893, Frazier erected his tent on the 
land, he discovered this flag, and saw Taylor’s name, with the inscrip- — 
tion as given above. Frazier began to investigate the situation of the 
~ lines and corners, and admits that he then thought that Taylor’s flag 
was on the land; -he thereupon plowed a furrow on what he supposed 
was the west ie of the claim, and this furrow was west of the place 
where Taylor had stuck the stake. Subsequently, he had a surveyor 
- run out the lines of the land, when he discovered that Taylor’s flag 

had been placed about. six rods west of the west line of the land. 
Neither Taylor nor his witnesses. denied that the flag was in fact placed 
on the tract adjacent to.and west of the one in coutroversy, although — 
Taylor doubtless thought he had placed it on the land he afterwards 
settled on, being the land in question. From September 28, the day 
_ Taylor thought he placed his flag on the land, until October 5, follow- 
ing, he was not on the land; but upon the latter date he went to the 
land, aud informed Frazier’s brother, then ou the land, and living in 
the tent erected by contestant, that he (Taylor) claimed the tract, and, 
called attention to the flag. 

It will not do to say that the mere Aiacine of a flag on the public land © 
is such an evidence of settlement as will in all cases defeat the rights — 
of one who in good faith settles upon the land subsequently. In the 
_ general rush for lands on the day of opening, when thousands are com- 
peting, he who reaches the land first and gives notice of his intention 
to settle by the mere sticking of a stake will by such slight act defeat 
a slower man inthe race. But such an act should in a reasonable time 
be followed by the performance of additional acts, ene the set- 
tler’s intention to make a bona fide settlement. 
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Hiven if Taylor had, in fact, put his stake on the land, he.at once e left 
‘the tract to go.to see his cousin’ ”. he did not return. to the land. until 
‘six days had elapsed; he gives no Penson for not performing some sub- 
stantial act of improvement, and he still postponed his. settlement or 
doing anything more in relation to the land until after Frazier had been | 

there more than three weeks. 
. -Under this state-of facts, Frazier has the super ior et to the land. 

‘Your said office decision is accordingly reversed. Taylor’s entry will 
‘be canceled, and Frazier’s application will me ae: 


TIMBER LAND PURCHASE—APPLICATION. 
CoFFIN v. NeEwcoms. | 
‘An applicant for the right of timber land purchase must show that the land applied 


for is free from adverse occupancy, and that he has made no other application 6 to 
“epuechase under the timber land act, ; : 


2 ‘Secretar y Bliss to the Commissioner of the Gener cu Land Office, April 29, 
(WwW. V. D.) _- —- 1897, (J. L.) 
This case involve es the NE, tof section 26, T. 12 N., R,1 E, , Humboldt 
meridian, Humboldt land district, California, 
On June 16, 1885, William H. Neweomb inade homestead entry No. 
2440 of said enact “8 
On June 17, 1885, William H. Coffin filed his pre- emption declaratory 
statement No: 5672 for said tract, alleging settlement on March 20, 1885. 
The official map of said founehin was suspended on ‘Pebhiary 15, 
1886, aid the suspension was removed on June 11, 1892. In the ater, 
‘val one Silas v1, Epps coutested Neweomb’s Bitey: Said contest was 
dismissed by departmental decision of April 14, 1891 (217 L. and R., 
170), holding in substance that during the period of suspension melons: 
were not obliged to reside upon, or improve aud cultivate their claims. 
- On August 4, 1892, Newcomb filed his relinguishment to the United 
States, aud his entry was then canceled. On August 5, 1892, in 
- accordance with the act of June 3, 1878 (20 Stat., 89), entitled “An act 
for the sale of timber lands in the States of Calitornia” ete. ete. " New: 
comb filed his application to pur chase said tract for $2.50 per acre, and 
also his sworn statemeut as required by the second section of that act; 
_ and on the same day, August 5, 1892, the register issued the motes 
tor publication required by the third section of the act, and fixed Octo- 
ber 21, 1892, as the day for Newcomb to make his ‘anal proof, and 
| requested all persons claiming adversely to file their claims. 
» Coffin appeared and filed his claim under his preemption declaratory 7 
, statement aforesiid, and. filed his protest alleging in substance (not 
‘ literally) the following srounds of objection to Newcomb’s rors 
timber entry: : 
- (1) That he (Coffin) settled apor the land i in Mar ch, 1885, 
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(2) That: the: ‘survey of the township was suspended in 1886. 

(3) That the suspension was removed in June 1892. ea 
' (4) That.on the second day of August 1892, he (Coffin) again took up — 
his residence upon said: land and ts now livipg upon said land math his i 
family consisting of.a wife and three children. 

(5) That said Newcomb made his timber filing upon aa tana on. ane 

Sth day of. August, 1892; and that he (Coffin) was.an actnal settler 

. upon said land, aid that there were improvements upon nauk: Jand, a ; 
the time when said timber filing was made. | : 

(6) That said land is agricultural land and not timber rail , 
- Wherefore Coffin prayed that the timber filing of Newcomb be can- 
-celed, and that he (Coffin) be allowed to nee his pre- emption claim 
_and enter the land. 7 

On October 22, 1892, Nene offer ed his proof as given aecas a 
hearin g Was had, and witnesses were examined: and cross-examined in 
the presence of both parties and their attorneys. 

On January 12, 1894, the local officers recommended that Newcomb 
be allowed to complete his timber purchase, and that the contest of 
. Coffin be dismissed. | 3 

Coffin appealed; and while his appeal was senate in your office, to 
-wit: on April 16, 1894, Coffin filed a motion for a rehearing or new trial 
-of the case, upon the ero of newly discovered evidence, supported 
by affidavits and copies of official records. 

On Juve 21, 1895, your office denied the motion for a Seine: 
_aftirmed the decision of the local officers, approved -Newcomb’s final | 
proof, and held Coffin’s declaratory statement for cancellation. 

Coffin has appexled to this Department. = 

Newcomb filed a carefully prepared answer to Coffiu’s motion for a 
‘rehearing. A comparison of the motion and the answer shows.the fol- 
lowing ante facts: 
~ (1) On October 2, 1884, Neweomb filed an esi atee to purchase fie 
NW.4 of section LO, T. ll N., BR. 3 E., Humboldt meridian, under the 
timber land act of June 3,.1878, and also his duplieate “sworn state- 
‘Inent” as required by said act. (2) Notice of the application was duly 
published for sixty days. (3) In the meantime, o1 December 11, 1884, 


7 the survey of that township was suspended. (4 y On January 3. 1835, 


the sixty days for publication of notice having expired, Newcomb ce 
dered proof and payment. (5) A new map of the towuship was filed 
‘on November 22,1889. And (6) “said statement was never withdrawn 
_ from the Jand office and is now on file therein among the Dalene, of said 
office.” : 


In explanation of said aadnitited fats N paces in his answer said: 


Nov ember 2 22, 1889, a new sur vey and plat was filed, changing the lay of the rivers 
and streams in said township, and also changing the location of said NW. + of said 
‘section 10 over a mile from where it Jay on the old-plat. Affiant further says that 


immediately after the new: survey was filed ‘in the local land -office, he went upon the 


NW. j of said section 10 as shown by the new plat.and found the same to be entirely 
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different land from that he had sought to purchase from the government; thatthe — 
said claim as located on the new plat has-no timber upon it.and-was entirely worth- - 
less to this aftiant or to any one else; that when applications were received upon the 
new survey, there was a great rush and a great crowd of people seekiug to file upon 
the lands in said township, and affiant was prevented from filing upon the land cov-— 
ered by the NW.¢ of said section ten as it appeared on: the old plat: that affiant 


accordingly made application to get his right to file a timber claim back, and he was 


informed by 8. C. Boom, the then register, and R. W. Hutchins the then receiver of 
the land office, and by B. F. Bergen the then special agent of the Land Department, 

that no action upon the part of the affiant was necessary, that if the new survey 
_ changed the location of his claim, he was at liberty to abandou his fling without 
prej udice to his filing another timber application. 

An examination of the old and new maps of. said township together, — 
does not corroborate but contradicts Newcomb’s statement that the 
new map changed the location of the NW. 4 of section 10 over a mile 
_ from where ‘it lay on the-old map. . In. fact the. chan ge, if any; .vas slight 
and incousiderable.. And an examination of the tract book in your 
office shows, that said quarter section is yet vacant, and unclaimed by 
any other person; so that it remains reserved by Mr. Newcomb’s appli- 
cation to purchase and publication of notice. | | 

The facts stated and verified prima facie, in support of 16% motion for 
a rehearing, were newly discovered evidence i in respect to which Coffin | 
had not been guilty of laches. They are material and important in 
this case. Your office erred in denying the motion for a rehearing ;.: 
and in assuming without inquiry that Newcomb’s explanation was true, 
and in holding that his failure to purchase the tract formerly applied 
. for under the said act was due to no fault of his own, and in concluding — 

that his rights i in the premises were not prejudiced fherebe 
‘The “act for the sale of timber lands” aforesaid, in section 2, requires, 
that the applicant shall file under oath a written statement in duplicate, 
settin ¢ forth, among other thiugs, (1) that the tract is uninhabited, (2) 
that it contains no improvements except for ditch or canal purposes, 
‘save such as were made by or belonged to the applicant,” and (3) that 
‘‘deponent has made no other application under this act.”. Each one. 
of these specifications is an essential condition precedent to the acqui- 
sition of a right to make a timber purchase. Section 3 of the act 
requires the applicant to prove that the tract was “unoccupied. and 
without improvements other than those excepted.” The record and 
the testimony in the case show beyond doubt, (1) that on August 5, 
1892, when N eweomb filed his timber purchase application and sworn 
statement, the tract was, and since August 2, 1892, had been, occupied 
and inhabited by Coffin, (2) that there were on the tract improvements, 
which had not been ane by and did not belong to Newcomb, and (3) 
that Newcomb had made another application to purchase timber land 
under the act of June 3, 1878. In consequence of the failure of each 
one of these three conditions precedent it follows, that Newcomb’s appli- 
cation to purchase the tract in controversy must be denied. Moreover 
his allegation that ‘‘the tract is unfit for cultivation” is not sustained 


—_ 


DECISIONS RELATING TO THE PUBLIC LANDS.  °363 


by a preponderance of the evidence, and it is discredited by the fact 
that he made homestead entry of the tract in 1885, and resided upon it 


until some time after the suspension of the township map in Februar yy 


1886, 


It is proved that Coffin finda his first notorious aetioment on Made 


20, 1885, by cutting down trees and making four logs, which he laid in 
the form of a square foundation for a house, in a conspicuous place on 


the tract. Within three months thereafter, on June 17, 1885, he filed 


his. declaratory statement at the land office. In the aonck of August 


18385 he returned to the land and began to cut brush for a clearing, but 
was taken sick in the woods and was obliged to stop work. The map 
was suspended in February 1886, After he was informed of the removal . 
of the suspension, on August 2, 1892, he returned to the tract and 
resuined his residence thereon, occupying and living in a house or cabin 
built by one Hildreth. He immediately began to build for himself a 


house twenty-four feet long by sixteen feet wide; and to clear.a patch | 


for a garden. In September he moved his family. consisting of his wife | 
and three children upon the place, and he and they continued to reside 
there until the day of the hearing, with intent to maintain his home 
there to the exclusion of a home anywhere else. Coffin’s claim appears 
to have been made and prosecuted in good faith. It is based upon his 
settlement made and his pre-emption declaratory statement filed in 
1885; and also upon his rights as a bona fide Boner, occupant aud resi- 

dont on and after August 2, 1892. 

The act of Congress under which Newcomb claims, in section 1 pro- 
vides: “ That nothing herein contained shall defeat or impair any bona 
jide claim under any law of the United States.” Newcomb’s appliéa- 
tion to purchase beiug eliminated from this controversy, Coffin remains 
in possession free to prosecute his claim erther as a pre empuen or as & 
homestead, as he may be advised. 

See cases of Hughes v. Tipton, 2 L. D., 334, and Block ». Contreras, 
4 L. D., 380: Also Crooks». Hadsell, 3 a D., 258, Houghton v. Junett, 
4 L, D., 238 and F. E. Habersham, 4 L. D., 289, and many other cases” 
since 7 accordance with the views herein’ apt Shed: | 

It does not seem necessary to prolong this controversy by directing 
a rehearing as asked. by Coffin. | 

Your office decision is. hereby reversed. “Neseonis final proof. is 
rejected, and his application to purchase the NE. 4 of section 26, T. 
12 N.,R.1E., Humboldt meridian, California, is hereby denied. Cof: 
fin is. ‘ett at. liberty to prosecute his Claim to said tract. under- the pre- 
emption or noe’ laws as he may be advised. 
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“RAILROAD GRAN T-CERTIFICATION— SCHOOL INDEMNITY SELECTION, | 
- St. PAUL AND SLOUX City RB. R. Uo: VM, STATE OF ‘Minnasora, 


A certification under the. act of Angust 3, 1854, of lands’ ou account of a railroad 

.. grant that were, at the date of the grant, embraced within a pending prima facie 
valid school i in doraniny. selection, is no bar to the subsequent approval of such 
selection. ? 


‘Seor ‘etary Bliss to the oe of the Beieral Pana Office, April 29, 
(We. VY. D.) 2 897.00 as, cn (F. Ww. 0.) 


The St. Pail and Sioux City Railroad Ganpaae a: ‘appealed from 
. your office decision of January 3, 1896, holding for cancellation its list- 
ing of the SW. 4 of the NW.4 of Sec. 15, T. 104 N. ) R. (36 Wz. ) Marshall 
land district, Mintiesota. 

: This listing was first. held for cancellation by, your office weuiaied of 
‘November 5, 1892, for conflict with the indemnity school selection made 
‘December 9, 1863, The company appealed, and in its appeal urged 
that no such selection had been made by the State as described in 
your office decision, whereupon, by departmental letter of March 8, 


_. 1895, you were directed to make further examination of the records, 


relative to the posting of said school selection, in order to test the cor- — 


7 rectness thereof, and to ake due report to this Department. By your — 


office letter of M arch 26, 1895, report was made that a careful examina- 
tion disclosed no such selection by the State, and that the posting, 


therefore, was deemed to be an error; further, that from a report of 


the State Auditor it appeared that: there was no record by one State of 
any such selection. | 
_ Acting upon this report, by departmental decision of April 13, 1895 
(not reported), your office decision of November 5, 1892, was reversed | 
and you were directed to examine the listing by the company with | 
a view to its submission for the approval of this Department. In 
“November, following, the State school list of December 9, 1863, was 
‘found ‘in. your office, and on November 19th this Departinent was 
advised thereof; whereupon, by departmental decision of December 

18, 1895, the decision of April 13, 1895, was revoked and you were 

directed to readjudicate the hatter in the light of all the facts pre- 
_ Sented. It was under this order that you have again considered the 
matter and again held for cancellation the company’s listing holding — 
the land to have been excepted from its eran from which action it ~ 
has appealed to this Department. 

The land is within the ten mile or primary limits _ the grant for 
said company under the act of May 12, 1864 (13 Stat., 74), and is oppo- 
site the portion of the road shown upon the map of definite location 
filed June 28, 1865, upon which withdrawal was ordered August 10, 1865, 

The tract under consideration was selected by the State of Minnesota 
December 9, 1863, in lieu of a deficit in township 104 N., range 34 W.; 
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prior to the passage of the act making the grant and the definite loca- 


4 tion filed thereunder. The State Land Commissioner, in his letter of 


November 4, 1895, claims that this selection was really made in lieu of 
‘the deficiency i in township 104 N., range “36” W., and that the substi-— 
tution of range “34” W., as It appears in the list, was due solely to a 

‘clerical crror, which, your office decision states, - “pe grt 

appears to he true, from the fact that the township plat shows no deficit in a! ' 

104 N., range 34 W., as above stated, while the plat of township LOL N. , Tange 36 W., 

shows a deficit of 62. 48 acr es—the quantity reported in said list. 

— Relative to the railroad claim, it appears that on August 23, 1867, 
the State listed the entire section 15, township 104 N., range 36 W,, 

which list was approved. by the Department December 6, 1867, In this 


list appr oved in 1867 there appears to have been errors, and a new list. 


correcting the errors was submitted for approval, which was approved. 
June 10, 1866, This latter list included all of said section 15 except,” 
the SW. 4 of the NW. 4—the tract now uuder consideration. Ce 
In the company’s appeal it is urged that, as this tract was originally 
certified on account of the grant,it has pnased beyond. the jurisdiction. 
of this Department; further, that the State’s indemnity selection was ° 
invalid because the basis originally assigned did not exist, and that a 
substitution could not be made in the presence of the adverse claim 
made by the company. a 
The certification referred to was under the provisions of the act of 
August 3, 1854 (10 Stat., 346), which statute was. considered by the 
supreme court in the case of Weeks v. Bridgeman (159 U.S., 541), in 


which it was held that certifications under that act are ‘of no operative —~ 


effect if the land in fact was excepted from the operation of the grant. . 
The sole question for consideration, therefore, is, Did the State selection |. 
serve to except the tract from the erant for said company? - If it did, 
the subsequent approval of the land on account of the railroad grant: 
could not prevent the approval of the land to the State on account of 
its selection; and the question of the amendment of said selection by: 
the State is solely one between the United States and the State. | 

As thus presented the case is in all important particulars similar to. 
that of the Sonthern Pacific Railroad Company On State of California 
(4 L, D., 437), in which it was held— 


In the case at bar the selection was allowed and was prima facie valid, and the: 
fact that long after the date of said grant and the time when the company’s right 
attached, it was discovered that said selection was invalid, can not affect the com- 
pany’s claim. Its right had already been tixeil, and the selection of said tract being 
_ intact npon the record,-was such an appropriation of the land as excepted it from 

the grant. Snch was the doctrine announced by.this Department in the case 
between the same parties, reported in 3 L. D., 88. 


Your office decision holding the tract wien eonslea cole 0 have 
been excepted from the company’s grant, and holding for cancellation 
its eee thereof, is accordingly affirmed. 
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OKLAHOMA TOWNSITE—ADDITIONAL ASSESSMENT. 
City oF GUTHRIE, | 


In the disposition of town lots uuder the act of May 14, 1890, an additional ASSOSS- 
ment, for the legitimate purposes of the act, is authorized where such action 

-. operates uniformly upon all lots-alike; but there is no authority for such ‘an 
assessment where the burden. falls. upon ‘the unclaimed lots alone. 


Secretary Bliss to the Commissioner of the Glencral Land Office, April 29, 
(W. V.D.). , 4 StOgT : j | (P. J.C.) 


On August 13, 1894, the city attorney of. Guthrie, Oklahoma, 
addressed a communication to your office, in the nature of a protest 
against the action of townsite board No. 6, in the matter of its settle-. 
ment with the city on account of the sale of unclaimed lots, alleging 
that the board had made erroneous assessments against the fund 
realized from the sale, thereby diminishing the amount to the extent 
of several hundred dollars that should have been turned into the city’s 
treasury. Your office, on September 7, 1894, denied the claim, and, 

in arather informal way, the matter was brought to the attention of: 
the Secretary of the Interior. The subsequent action of the Depart. 

ment will be recited later on in its chr onological order. 

_ By section 4 of the act of May 14, 1890 (26 Stat., 109), it was provided: 
‘That all lots, not disposed of as hereinbefore provided for, shall be sold under the © 


direction of the Secretary of the Interior for the benefit of the municipal g govern- 
ment of any such town. 


The ingtructions” of" your office a March. 31, 1893. 3 (16 L. Dy 341), i 
alain to this particular section, were that: 


_ All moneys for which lots may be sold shall‘be paid.to the disbursing officer of the 
respective boards, who will issue his receipt therefor, and from the proceeds of such 
sales, all expenses attending the sale and conveyance of the lots sold shall be paid, 
and all assessments upon the lots sold shall be deducted from such proceeds. 

Upon the conclusion of each sale the board will report to this office the result 
thereof, the amount of money received from the sale ‘of. the lots, the expenses attend- 
ing the sale and conveyancing, the amount of assessments upon the lots sold, and all 
claims by members of the boards for compensation for work in connection with such. 
sales. 


In pursuance of this act, and the instructions, the board on August 
26, 1893, sold some unclaimed lots in East Guthrie, and on October 14, 
1893, sold others in Capitol Hill and West Guthrie, and the recapitula- 
tion of its report to your office on these sales is as follows: 


CAPITOL HILL. 


a | | Valuation of the lots sold $14, 900. 
Total amount realized..........-....----- Salt ah weceees oe eee ewidiin kewters . $1, 378. 50 


Cost of publication notice..........--.. Seger es $387.34 
Notary 2008-.5eo weccerccecioex ceeweutcs es iui eee egeees. had 
Clerk hire ..2.. 22-2 0....+-+- tise SewawewsieawowheowdesssGess, asad 
Original ASSEININGH TS: pave wdcacecaveectaaccevecwnvensesean,, 149500 





7} pr. ct. additional assm’t on $14,900 on original valuation -. L 117.50 | 
| : 1,317, 03: 


— 61.47 
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| = BAST. GUTHRIE. | 
. “Valuation $2,950.00. | 
Amt. of additional assess’t (224 a on valuation) seine: es eee wee $663.75 

















Pub. notice of sale -.--...-2...2--2----64- Jae nba cone ence ees $36. 75 
Pd. W. B. Cherry, notary & clerk .......222-.0-..----+- wee tele 
Original assessments ieee a ts Neca cates aga lewialuaate eee eis 29. 50. 

| — 74. 00 

‘Total Lie ie buneismcusiueehe wel weaned wanl pwee Relea bon wey 737.75 

Total am’t Of SOLER ese shes aces  tatias blood Sep iee ed tis 811. 00 

Total bro’t down....--.. Dias pinlva vig Siako eaiews egeemean’ shape ainises 737.75 

| Balance due city SOV cy coug ccen comciasleMerca sinha ne wens Scsewaee 713. 25 


WEST GUTHRIL. 


Valuation $1,300. 





| Total ADIOUNE POA 260: dncene dco ewseceuatcs Oc weenusedusateesedeee wee - $188, 25 
Publication notice ...-... .....220-. eee eee ee niaee sees eta $3.91 7 
Notary fees (5 dveds)...........--6.---- DOE ee ee 1.25 
Clerk hire .........-- Patent eke ue ees eRe OaTee ana -- «BB 
Original Assesses: s6cksesenw coesretekw wea eseabee meas 19. 50 
124-pr. cent additional assessment on $1,300, original valuation.. 162.50 
- vg — 187. 72 

Balance due townsite ...-.-- epee ceceee cee ape ea eet one oe 0.53 


It will be seen that the total amount realized from the sale was 


$2,377 .75, and of this sum, but: 8139.2 25 was:.teudered the city, which it. 


declined to receive. 

The contention is, that there is no authority for levying the “addi- 
tional assessments,” as shown above. The other items of expense as 
| reported are not objected to. | 

lt appears by a letter from the chairman of the board, antea October 
10, 1893, transmitting his report of the sale. in East Guthrie, that the 
additional assessment was made to meet “current expenses.” It is 
charged by the city that the additional assessment in each case was 
made for the purpose of covering expenses of the board in other matters, 
aside from those connected with these identical sales, and the money 
thus obtained was used in this way to the detriment of the city. 

On January 30, 1895, Mr. Secretary Smith considered the matter, and 
held that under the regulations of November 30, 1894 (19 L. D., 334), 
the board had the authority “to make the additional assessments, 
which seem to have been rendered necessary by its financial embarrass- 
ment.” Inasmuch as there was no detailed statement of the actual 
expenses incurred by the board in making these sales, the whole matter 
was returned to your office that such an account be stated and then 
_ transmitted to the Department for further action. 

On January 26,1897, your office transmitted the reports of the board,. 
the recapitulation: of which are quoted above, and, in addition, a report: 
_ from the board of the time consumed by each mene in connection 
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‘with the sales. By this latter statement it is shown that the board - . 

charges for forty-two days’ ser vice, at $17 per day, which amounts to 

$714. It will be observed: that in its original report the board does not 

make any charge “for compensation for work in | connection with eed 
sales,” as required by the iistructions, 

The Department took 1 up the matter for consider ation, and, on Feb- 
ruary 6, 1897, Mr. Secretary Francis again sent the matter back to your 

office for additional information as to the time actually spent by the - 
” board in connection with the sales; ; also to submit a statement of these 
accounts in conformity with the circular of March 31, 1893. 
_. The whole matter is now before the Department | for consideration, 
and, under the statement of the accounts as submitted by your office 
as requested by departmental. letter of February 6, 1897, there would 
be nothing due the city, the amount realized falling short of expenses 
and assessinents about $89.00.. The difference between the two state- 
ments is accounted ‘for by the fact that your office adds the per diem 
_ compensation of the board, which the latter omitted. | 

Aside from the fact that the reports. of the board were not in con- 
formity with the regulations, in that they did not include the time 
occupied by its members in counection with the sales, the real point in 
issue is, whether the board was justified in levying the additional 
assessments that have been so potent a factor in exhausting the funds 
that otherwise would have been turned over to the city. | 

It will be observed that the additional assessments made are not 
uniform; that against Capitol Hill being seven and a half per cent; 
East Guthrie twenty-two and a half per cent, and West Guthrie twelve 
and a half per cent. We are not advised fully the exact purpose for 
which they were made, but it appears that there was financial embar- 
rassment with the present board by reason of the mismanagement of 
its predecessor, and that these assessments were levied for the purpose 
of meeting the current expenses of the. board. 

By informal inquiry in your office, it is. learned that there were no’ 
other lots in its control upon which any such assessments were made 
by the board. | 

The decision of the Department of J auuary 30, 1395, in this matter, 
holding that more than one assessment might be ade, is based on 
paragraph 11 of the regulations of November 30, 1894. - While it is 
— true that this circular was not in force at the time of the transaction 
now under consideration, yet the ruling made there might be constr uéd - 
to apply to the circular of March 31, 1893. ‘In this latter circular it is 
said: “And all assessments upon fie lots sold shall be deducted from 
7 such proceeds,” thus, in effect, authorizing more than one assessment. 
But it is apparent that in that decision it was only contemplated 
that such assessments should be levied, as were authorized by law, 
because your office was called upon to give a. detailed statement of the _ | 
transactions, for the very pur pose, it will be assumed, of ascertaining a 
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eOenes there was. any vigiauon of the ie or regulations. In view 

of the showing now. made to. the Department for the first. oe the. 
_ question arises whether these-assessments were authorized. aa 

In my judgment, there was no warrant for this action in the case at 
bar, either under the law or the instructions. The net, proceeds of 
these sales were in contemplation of the statute a donation to the 
municipalities, and any diversion of the funds, after paying the legiti-- 
Inate expenses attending: the sales and the original assessment required - 
to meet the items contemplated by statute, enumerated in the eleventh 
‘paragraph of the circular, November 30, 1894, was illegal. Ample: 
provision is made for the’ compensation of townsite. boards’ and. for” 
their current expenses.in each individual case in which they are called 
upon to act officially, and. there would seem to be no excuse for appro- 
priating from the fund arising from’ such sales money to pay “current 
expenses” or for any other purpose not immediately connected with the 
sales. : 
There can be no objection to making ‘more - than one assessment for 
the legitimate purposes of the act, where it is made uniform, so that 
the burden will fall on all lots alike, but to make the unclaimed lots — 
alone, as in this case, bear all. the burden of the RUOEIAeS,: 181 in. aly. | 
judgment, wholly unwarranted. ey = 

I can not agree to a construction of the law that will ae iti In Ake : 
power of a townsite board to arbitrarily make assessments as their 
caprice or interest might suggest. | 

. The result of the action-of the board in this case was to make the. 
qucicipaliy bear the burden of the former delinquencies, and thus © 
deprive it of the fund cone ponicmpinrs should - “ee into its 
preaent ys | , 

‘ The board did not in making its report inclide its per rdiem compen- 


sation, as required, but evidently paid its members out of the addi- — 


tional assessment. An examination of its weekly reports of service, 
submitted at the time, shows that individual members put in a total 
of thirty nine days, amouriting in the aggregate to $228, 00, and the 
settlement should be made on this basis. | 

Eliminating the additional assessments from the accounts, the settle-. | 
ment: Should, in my JngRINSH; be upon. the ore basis: 


CAPITOL 1 HILL. 
To.amount from sale of lots. re en ore as heeere eee ees Sea crent emer ss wees Pes 378, 50 





By. am’t paid for publishing notice of. sale eile Ma inten eaduakeens $37. 34. 
& . &. notary pa see joetesereeetteedn cee nen 1.168 
ae clerk WiPG eos ee ceeceues yee oe Pee ee ee res OB dd . = 
: _J. B, O. Landrum, trustee, 9 days at $7 per day. ee ‘ 63.00 --- 2 ee- 
eee - Johinr T.Faylor, trustee; 17 days at $5 per day .....2. 85007. °°. 
fee smo of original ee bre ‘on A 1oks ee glass dos ees ese week IO 00 es 
Balance d due he valiy tee detes eee Sattastaaeassea nid: oe "4080.97: 


10671—VvoL 24——24 
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pts WEST GUTHRIE, | - 
To anieant ree’d from Te of lots...--.+---. SE Oe ann aS Ste eta hal . $188, 25. 








By am’t paid notary fees .--......2:...-. SEG hess aaa veka oes $1.25 | 
« .  elerk hire SeauetdeaMae oon Geet s eee ena ees ee easeees .56 
hea J. B.O. Landrum, trustee, 3 days at $7 pee day ices 21.00 © 
amount of original ass’t on lots sold -........22.....---.- 19,50 
| , : —% we —— 42, 31 
| aunae due the city oo hee sted ee eS Goss ax ee) 145. 94 
7 | EAST GUTHRIE | _ - 
| To auntie read from gale... ..-.22ee--- Siow ilahS Hare tui aididae @acaieeaces $811, 00. 
. By am’t paid publishing notice of sale. .. 40s ceese sees cess eceeses $9675 | 
| + notary public and clerk.....0..-..02----- seateekisse- inte: 
qo eee ‘ Hugh McCurdie, trustee, 1 day at $5 per day .....--. 6. 00 
Fi, HE John T. Taylor, trustee, 8 days, at $5 per day .....-. 40.00 
“2 oie » J.B, O. Landrum, trustee, 2 days at $7 per day-. tase. 14,00 
a Snioant of orginal ass’t on lots sold.........---2s----+--. 29,50 | 
| | -* | | n 133. 00 
Amount due the city v2.2 ssessteeeseee eee ieee ere, oer 678.00 


* This makes a total due the city of $1, 854.91. | 

~The action of your office ¢ approving: the accounts of board N No. 6, in: 
the sale here under.consideration, is reversed, and the settlement will | 
be made i in accord with this decision. 


aoe GRANT—INDEMNITY SELECTION~SPECIFICATION OF LOSS. 


BROWN | v. NORTHERN PACIFICO R, hi. Co. 


Railroad indemnity deicctlone made under the ionaieed order waiving specifica- 
tion of loss, are valid, and while of record a bar to the allowance of adverse 
. claims.” A subsequent designation of losses in bulk in support of such selections, 
| and rearr angemeut of the losses so designated, tract for tract, to correspond with 
~- the selections, can not be regarded as an aliandonment of the company’s right 
under the selections as originally made. . 
Indemnity selections, regular and legal under the existing Py oonetnnetion of the beni 
at the time when-made, should be protected under a changed coustruction of the 
grant, 


| ene B lisé to the Commissioner of the. General Tan Office, Avril 295: 
(W.V. D.) a | 1897. - | (J. L. McC.) 


Philander N.- Brown -has- appanlea: ‘bond the- decision of your office, 
_ dated December 28, 1895, holding for caucellation his homestead entry” 
for the SW. 4 of Sec. ‘3l, Te 132, R. 5D, Se land district, North | 
Dakota. | | 
The tract lies within the indennity limits of the Moknovn Pacific 
Railroad. It was: selected: by-the company per. list No. a on April 9, 
- 1883;.re- i ee October 12, 183; pneu: 23, 1892; and November | 
26, 1895. sein - | 
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On October 14, 1896, Brown made homestead entry for the tract in- 
controversy. 

The list tiled on April 9, 13883, was ies Ghaunpied by a ist of the 
losses within the primary limits which served as-bases for- the selec: _ 
tions. Such a list. was in accordance with and (if in other respects - 
proper) recognized as valid by the. Reparemente: Instructions of Maye 
28, 1883 (12 L. D., 196). | 

The list filed on October 12, 1887, contained a dsaiain of isten: 
as required by departmental cironlat of August 4, 1885 (4 L. D., 90), 
Such losses were, however, set down “in bulk”—not arrau ged tract TOR 
tract with the corresponding selections, 

The list filed February 23, 1892, contained a idee oration of eee 
arranged tract for tract, as required by the Department in the case of » 
the Northern Pacific Railroad Company v. John O. Miller (11 L. Ds 
_ 428), and of the Florida Central ane Peninsular Railroad. Company 

| ce L. D., 529). : 

. The re- cairanged list of November 26, 1895, was render ed necessary - 
by the departmental decision of Waveniher 13, 1895 (21 L. D., 412), hold- 
ing that the grant for the Northern Pacific Railroad Company did not 
extend east of Superior, Wisconsin. 

The appeal contends that Brown’s homestead entry (of October 14, 
1895, supra,) was allowed “prior to any valid selection by the com- 
pany,” and that “it was error to hold that a subeeaieny selection can. 
in any way affect” said entry. — 

The above is tantamount to an allegation that the: savorl sclechon 
lists filed by the company prior to October 14, 1895, were invalid. 
This contention, however, can not be sustained: ‘The Department has 
decided, in the case of O’Brien v. Northern Pacific Railroad Company . 
(22 L. D., 135), as correctly summed up in the syllabus: | 
_ Indemnity selections made under the departmental order waiving specification of 
loss are valid, and while of record a bar to the allowance of adverse claims. ‘A list 
in bulk of lost lauds filed thereafter in support of such selections does not invalidate : 
the same; nor can a subsequent re-arrangement of said list, tract for tract, to corre-. - 


spond with the selections, be regarded as an abandonment of the company 5 eae 
under its original action, + : 


- It is not. alleged, ad it ieee not: appear from the on: that ths 
company has ever done anything that can be construed as an aban-. 
donment.of its selection of the tract in coritroversy in. 1883; and said 
selection has since that date remained of record, a. notice. and a bar to:. 
the allowance of any adverse claim. _ ae ae 

. The appellant contends. that the selection of 1883, - 
having been voided by the decision of the Honorablé Secretary, “dated November 13, 
1895, 16 was error to hold that such alleged selections are a bar to appellant’s entry: 
“This language undoubtedly refers to the decision in the case of the 
Northern Pacific. Railroad Company (21 L. D., 412, supra), holding that 
said company liad no grant east, of F Superior City, and that Tosses © 
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alleged to have occurred east of Superior City-could not be made the 
basis for indemnity selections in North. Dakota. 7 . 
The allegation that the selection of 1883 was voided by said decision 
is incorrect. It expressly directed ‘that the company be allowed sixty 
days for notice of” said “decision within which to specify a new basis 
for any of its indemnity selections voided” thereby. In the case of list 
No. 7, here under consideration, notice was given to the company, as 
above directed; and within much less than the sixty days prescribed 
by the Department, the company specified new bases for its selections. 
Said selections, haviug been regular and legal under the existing con- _ 
struction of the grant at the time when made, should be protected. . 
under the changed construction. (See cauye VD Northern Paes | 
Railroad Company, 23 L. 'D., 351.) | : 
The company’s selection of the tract in controver Sy therefore appears 
to be in ali respects valid; Brown’s entry forthe land covered thereby 
was improperly allowed; and the decision of your office holding. said — 
entry for cancellation 18 hereby affirmed. | ae. | 


STATE BOUNDARY—RIVER—CHANGE OF CHANNEL. 
_ OPINION. 


The boundary between the Indian Ter ritory and. dig State of. Texas is the line of the - 


middle of the main channel. of. Red: riveras it, existed when’ Texas was annexed: — 


. tothe United States, and: subsequent: ‘sudden. changes in the current or main 
channel of said river will not in any way affect the location or position of said 
boundary line as it lay upou the earth’s surface when established. 


Assistant A ttorne, y General Van Devanter to. the. Seer etary of the Interior. . 


Oto." 


[have received by vorerenee from your office, certain letters referr ed . 
to you. by the Director of the United States Geological Sur vey, as fol-. 
lows, to wit: , 
‘Four letters from ©. H. Fitch, Easacetine in charge, dated respec-. 
tively, February 24, March 27, April 3, and April 5, 1897: 
A letter from: the Commissioner of ‘Tdi Affairs: dated Mareh 16, 
1897: —_ 
Two letters.from Oscar Jones,: United States surveyor, : dated respec- . 
tively March 7, and March 29, 1897: 
A letter from W.S. Post, topographer, dated April 1, 1897: 
. ° Also two diagrams, showing ‘“‘cut-offs” in the course of the Red. river, 
which is the boundary between the Indian Territory and. the State of 
Texas: 
. And ‘I am “requested. to answer the following question: “Where the 
| Red river,. which constitutes a boundary of the State of Texas, . has | 
_ changed its course, will the old bed of the stream remain the boundary, 
‘or must the ee channel be regarded as such?” | . 
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The diagrams show the locations of four cut-offs within a aistaate of 
less than forty miles west of the boundary of the State of. Arkansas. - 
-The most easterly (marked ©) is in T.1158., R. 27-E.; and it transferred 
in the year 1895, from the Territorial to bie Texan side of the river, @ 
very considerable body of Indian land, in the shape of a pear with a 

“harrow neck or stem. The most westerly (called the ‘* Watson cut- off”), 
is in T..7.8., R. 21 E.; and it transferred, probably in the year 1890, from 
the Texan es the Territorial. side of the river a body of Texan land of 
similar shape. The other two cut-offs (marked A. and B. respectively), 
‘are situated in T.8S., R. 22 E., and T. 10 8., R. 25 E.; and both trans- 
ferred in the year 1866, ‘Texan land to the Territor ial side of the river. 
The letters before me show, that all of the cnt-offs were caused sud- 
denly by floods and overilows of the waters of Red River; aided prob- 
ably in one instance by a ditch which the occupants of the land had 
‘eut across the narrow neck of the peninsula. 7 

Texas was admitted into the Union by joint cea ion of Songiess 
‘approved December 29, 1845 (9 Statutes 108), in accor dance with a joint | 
resolution approved Mar ch 1, 1845, (5 Statutes 797). At that time the 
boundary between Texas and the United States was defined as follows: 


The boundary line between the two countries, west of the Mississippi, shall begin 
on the gulf of } Mexico, at the mouth of the river Sabine, in the sea, continuing north 
along the western bank of that ri ver, to the 32nd degree of latitude; thence, by a line | 
due north, tothe degree of latitude where it strikes the Rio Roxo of Natchitoches or 
Red river; then following the course of the Rio Roxo westward to the degree of lou- 
-gitude 100 west from London and 23 from Washington; then crossing the said Red 
viver, and running thence by a line due north to the ee Arkansas; thence follow- 
ing the course of the southern bank of the Arkansas, to its source in latitude 42 north ; 
ani thence by that parallel of latitude to the’ South Sea... . 

All the islands in the Sabine, and the said Red and Arkansas rivers, tiroliehout 
the course thus described to belong to the United States.. See treaty with Spain of 
February 22, 1819 (8 Statutes 254-256), treaty with Mexico of April 5, 1832 (8 Stat- 

utes 374), the convention with Mexico of April 21, 1836 (8. Statutes 464), and the con- 
vention with Texas of October 13, 1838 (8 Statutes oft): ar 


By the act of J uly 5, 1848, (9 Statutes 245), Congress ‘voluntarily: 
ceded to Texas one half of Sabine Pass, one half of Sabine lake, and 
‘one ha'’ of Sabine river from its mouth as far north as the thirty sec- 


ond degree of north latitude. And in the year 1850, by agreement | 


between the United States and the State of Texas (9 Statutes 446, and 
1005), the boundaries west of the 100th meridian were changed. But 
-no change has been made in the boundary extending from the 94th to 
the 100th meridian following the course of Red. river. I therefore 
assume that the boundary between the Indian Territory and: the State 
-of Texas, is the line of the middle of the main channel of Red river 
as 1t meandered. in 1845, when Texas was annexed. | 

‘I am respectfully of opinion that a change in the. erent or main 
channel of the river does not change or in any way affect the location 
or position of the boundary line, as it lay upon the earth’s pureave | 
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‘when established by the treaties. The river was only a land-mark. 
‘The removal of a land mark will not change the line. | ; 

On November 11,1856, Attorney General Caleb Cushing furnished 
the Secretary of the inted ior with his official opinion and advice 
respecting the question now under consideration (8 Opinions of Attor- 
ney General 175). After discussing the legal effect of changes happez- 
Ang. by accretion—by gradual and insensible accession and Se 
-of mere particles—Mr. Cushing on page 177, said: 

But, on the other hand, if, deserting its original bed, the river forces for itself a 
‘new channel in another direction, then the nation, through whose territory the river 
thus breaks a way, suffers injury by the loss of territory, greater than the benefit of 
‘retaining the natural river boundary, and that boundary remains in the middle ¢ of the 
deserted river bed. 

In the case of Missouri 2. Kentucky, at Wallace 395- 401), decided 
in December 1870, the supreme court of the United States, after recit- 
ing that the.niddle of the bed of the main channel of the Mississippi 
river was the ancient boundary between Kentucky and Missouri as 
established by treaties, said: a. 

If the river has subsequeutly turned its course, and now runs east of the island, 
the status of the parties to this controversy is not altered by it, for the channel | 


‘which the river abandoned remains, as before, the boundary between the States, and 
the island does not, in consequence of this action of the water, change its owner. 


The forty first Congress recognized this rule of law, and legislated 
eaccordingly. The boundaries of the States of Iowa and Nebraska and 
the Territory of Dakota cornered, at the junction of the Big Sioux 
‘river with the Missouri river. The middle of the Missouri was the 
boundary line between Nebraska and Dakota. The river madea bend 
or loop southward enclosing .a -peninsula, which was about 24 imiles 
dong and 23 chains and 60 links wide across if neck, and contained 
890.12 acres. This peninsula belonged to Dakota. Sometime between 
1867 and 1869, the river cut for itself across the neck, a new and main 
channel, and thus added (so to speak) to the Nebraska side, not only 
the acres contained in the peninsula, but many more acres contained 
in the abandoned bed, which soon became dry and arable. In order to 
-end controversies and prevent litigation, Congress by the act of A:pril 
28, 1870, (16 Statutes 93) ceded to the State of Nebraska jurisdiction 
over all the land which the river had cut off from the territory, and 
established the middle of the new channel as the boundary between 
the State and the Territory. (See Phillips v. Sioux City and Pacific 
Railroad Company, 22 L. D: 341. | 

There: is no-occasion. for. the Secretary. of the. Interior to pronounce : 
‘at‘this time a formal decision of the question propounded tome. Out 
of the condition stated, maiy classes of guestions will arise as the 
settlement of the country progresses ; questions concerning the political 
jurisdiction ot the authorities of the State and of the Territory respec- 
‘tively; questions affecting the rights of inhabitants of ‘the Territory 
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who owned. land which : abutted upon. the river as - ib: formerly. ran 
questions affecting the rights of citizens of Texas similarly. situated; 
and questions affecting the rights of those citizens of Texas or Taabe 
itants of the Territory, whose lands have been washed away, and either 
totally or partially destroyed, by the new channel. All these questions 


- can be best determined as they arise, and after hearing the Per sons 


interested in them. . | 
I respectfully advise that the sur veyors | in the field soul be 
instructed to trace, survey, meander and mark with appropriate. monu- 
ments, (1) the line of the middle of the main chanuel of the river as it 
formerly ran; (2) the left bank of the old channel; and (3),the left bank 
of the new channel; so that township maps may ihe made showing the 
fractional subdivisions which will be made necessary by the closing of 
the surveys on each one of said meandered lines, respectively: They 
should also be instructed to find out, as far as practicable, the names — 
of all persons claiming lands abutting upon either chanuel, and the 
size, location and shape of their respective claims; and to procure, by 
the affidavits of intelligent and reliable persons or otherwise, other 
information as to facts and dates likely to be useful in detoeniniie any 


of the questions that may hereafter arise for consideration by the | 


Secretary. 
The Director of the ‘Geological Survey, will give all necessary ae 
‘proper instructions to his subordinates. 
Approved April 29, 1897. 
C, N. Buiss, Secretary. 


ee 


RAILROAD GRANT—INDEMNITY SELECTION. SPECIFICATION OF LOSS. 
NORTHERN PACIFIO R. R. Co. v. FIEBIGER. 


On the fatiauoemant tract for tract, of indemnity selection lists, where the losses — 
were originally designated in bulk, the assignment of a loss not included in the 
original designation works an abandonment of the original palegan to the 
extent of the tracts selected on account of the new basis. , 


Secretara y Bliss to ihe Commissioner of’ the General Land Office, April 29, 
(W. Vv. D.) ee © & AOOre* | © (EW. G3) 


The Northern Pacific Railroad Chane has appealed from your : 
office decision of J anuary 4, 1895, holding for cancellation its indemnity | 
selections covering lots 1 and 4 anil the E.4 of the NE. 4 of Sec. 29, T. 
. 64 N., BR. 19 W., Duluth land district, Minnesota, and permitting the 
homestéatl entry of Edward Fiebiger, covering said Jand, made N ovem- 
ber 4, 1887, to stand. 

This tract is within the forty mile or second avdemudey’ belt of the | 
grant for said company. Lots 1 and 4 and the NE. 4 of the NE. 4 of 
said Sec. 29, were included in the company’s list of ‘selections made 
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: ae i" 23, 1883; and: ‘lie. SE. 4 4. L of the NE. 4 of aid Sec. 29 was teluded 
in the list of séleotions made October. 17, 1883. 
. ~'. Both the company’s lists were sopomipanied by a destaneiion of ea 
‘in bulk, equalling the coe but were not Berenice tract for tract 
‘with the selected lands. | 
...On June 19, 1891, the company Aiea a re-arr sagenient of its iit 8 in. 
ene the same tegen were used as those contained in the original. list 
of April 23, 1883, and arranged tract for tract with the selected lands, — 
, 2 On ae 11, 1893, the company filed a re-arrangement of its list of 
. October.17, 1883; and in this re-arranged list the SW. 4 of the SH. 4_ 
of Sec. 19, T. 52.N., R. 13 W., is made the basis for the selection of the 
- SE. dof the NE. 4 “ol caid’ Bec. 29. This loss was not contained in. the 
‘original hist of October 17, 1883, and must therefore be treated as.a 
new: selection as of the date of its presentation (April 11, 1893). 
'. So far as the same losses were used in the re-arranged lists as were 
contained in. the original lists, the original.sclection is not invalidated, 
_ ‘and the company’s rights date as of the filing of the original lists. See 
O’Brien v. Northern Pacific R. R. Co. es L. D. mie St. P., M. & M. 
‘Ry. Co. v. Lambeck (Id., 202). 
.Fiebiger’s entry having been made N aveniee 4, 1887, the same iuieht 
_ be permitted to stand as to the SE. 4 of the NE. i 4 of said Sec, 29, 
included in the selection of October 17, “1883, which was abandoned by 
the company’s re-arranged list of pri die 1893, As to the balance of 
the land covered by his entry, the soinpanys Selection of April 23, 1883, 
takes precedence. His entry will therefore be canceled, unless, after 
due notice, he elects to retain the said SE. 4 of the NE, 4. 
Your office decision is accordingly modified. 


TIMBER LANDS—SETTLEMENT CLAIM. — 


FERST %, SOLBERG. 


Land cov woreda by the bona fide settlement claim of a pre- emptor is not subject to 
timber land: purchase; and the applicant for the right of purchase cannot take ~ 
advantage of irregularities in the assertion of the pre-emption claim. 


: Secretary Bliss to the Commissioner of the General Land Office, April- 29, 
(W. V..D.) | 1897.00 (C. J. W,) 


* September 11, 1893, Felix Ferst filed timber and stone statement No. 
1316 for NE. ‘tof See, 93, T. 67 N., R. 20 W., Duluth, Minnesota. i 
June 20, 1893, Hans. Solberg filed declaratory statement No. 5908, 
~ and on Jenwaty 11, 1894 filed a new declaratory statement, No. 6072, 
for the E. $ of NE. 4, NE. 4 of SE. 4. and SW. +4 of NE. 4 of same sec- 
tion. Notice of intention to Fea final proor issued to ‘both parties, 
August 10, 1894, : 
- August. 10-20, and 22, 1894, the ancoe: of bathe neties were sub- 
mitted, and hearing had before the local officers. March 8, 1895, the 
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receiver filed his decision, rejecting the proof of Felix .Ferst, and 
approving the proof of Hans Solberg. On March 22, 1895, the register 
filed his decision, rejecting the proof of Hans Solberg, and approving 
the proof of Felix Ferst. Ferst appealed from the decision of the 
receiver, and Solberg from that of the register. pene. also. nlee a 
motion +6 dismiss Solberg’s appeal. | 
October.21, 1895, your office overruled the nietion to dismiss Solberg’ Ss 
appeal, and passed upon the case, affirming the decision of the receiver, 
approved -the final proof of Solberg and rejected: the final me of 
Ferst, for the Jand covered by the filing of Solberg. i 
Froin this decision Ferst has appealed, upon the following grounds— 
I. Error in finding ‘that ‘the evidence of the timber claimant and his witnesses 


is very unsatisfactory indefinite and uncertain.” 
II. In holding ‘that the: timber claimant. and his witnesses did. not find all the 


improvements claimed by the pre-emption claimant, and in not finding thatacon- — 


siderable portion of said improvements if on the land were made subsequent to the 
Inspection of timber claimant and. his witnesses and subsequent to the initiation of 
the contest. ° 

III. In finding that the testimony does not see that the pre-emptor voted ‘in 
-Duluth twice after he established his alleged residence on the land; and in not find- 
ing that the circumstances of his having voted once in said city was evidence 
which, taken iu connection with other proven laches of said claimant and contra- 
dictions in his testimony, was sufficient to impeach his residence and good faith. 

IV. In finding that *‘the evidence establishes the good faith of the pre-emptor.” — 

Y. In finding that the land is chiefly valuable for agricultural parposes. . 

VI.. In not affirming the decision of the register in rejecting the final proof of the 
pre-emptor and awarding the land to the timber claimant and appellant herein. 

The local officers having filed disagreeing opinions in the case, under 
Rules 48 and 49 of Practice, your office properly overruled the motion 
to dismiss the appeal of Solberg and considered the whole: case. 

The land in question became subject to entry by the filing of the plat 
of survey at 9 o’clock on June 20, 1893. Solberg’s application and aiffi- 
_ davit were received by mail on that day,-previous to 9 o’clock, and 
~ placed of. record. ‘Your office by letter ““G” of November 3, 1893, 
directed the local officers to notify Solberg that his filing was. illegal, 
but.that he would be permitted to make a second filing and that he 
would. not be affected by the requirement that his claim should be 
placed of record within three months after the filing of the plat of sur- 
vey, where the failure resulted from the erroneous action of the local 
officers. Solberg was accordingly notified that he would be allowed 
until January 15, 1894 to legalize his filing by making a new declara- 
tory.statement, which was filed January 11,1594. No new affidavit of 
form (4 102b) was then filed, and on August 20, 1894, at the time his 
final proof was taken he was allowed to make and file said affidavit. 
Your office held that the affidavit filed by Solberg with the illegal 
‘declaratory statement, followed within a short time after notice of its 
illegality by the second filing, was sufficient evidence of Solberg’s quali-. 
fication to make the filing. The issue is not between settlers or between 
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rival applicants to enter for homestead purposes, but between a. pre- 
-emption claimant who makes settlement on the land for homestead and — 
agricultural purposes, and an applicant to purchase the land, as land 
unfit for agriculture and chiefly valuable for its timber, under the act 
of June 3, 1878 (20 Stat.; 89). . A proviso to the act subordinates it to 
any bona fide claim under any law of the United States, and to the 
improvements of any bona fide settler. Theland subject to sale as tim- 
ber land must be uninhabited and without improvements. .The proof 
‘in this case shows that at the time of Ferst’s- application to purchase,. © 
it was settled upon by Solberg, and was improved by him, and was not 
subject to sale under the law. While the evidence is soinewhat con- 
fused as to the precise date of Solberg’s settlement, there is no doubt 
but the settlement antedated Ferst’s application to purchase, and that 
the land was at that time improved. That it had some improvements 
onit is apparent from Ferst’s own testimony. If have caused an exami- 
nation of the field notes of the survey of the township embracing the 


 Jand i in question to be made. In the report of the surveyor, made July 
«+b, 1892 (nearly a year prior to the date of the opening of those lands to _ 


entry and settlement), at the end of his field notes, he gives a list of 
the settlérs whom he found in the towuship, and aot others is the 
‘name of Hans Solberg. He adds the memorandum: “These settlers 
have good improvements.” This circumstance is entitled to considera- 
tion, with the evidence of the pre-emptor. | 3 

The evidence furnished by Solberg shows his inierovemtents to be 
worth about $300, and it indicates that his settlement was made with 
‘the intention of making the land his permanent home. The defect in 
the declaratory statement filing of Solborg is not available to Ferst. 
He is not a-settler, and can take no.benefil from Solberg’s failure to file 
in three months after the filing of the plat of survey. It was permis- 
sible for Solberg to perfect his filing at the time he offered his final 
proof. (Ellen Barker, 4 L. D., 514). It is insisted that Solberg’s resi- — 
dence on the land is coniradiated and overcome by his admission that. 
he voted in Duluth in 1892. This is not a conclusive presumption as 
was held in the case of the State of California v. Sevoy (9 L. D., 139). 
This case is also authority for perfecting the filing by amendment. 
There is in the record sufficient support for your office decision, and it 
is affirmed. 
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REPORT OF SPECIAL AGENT—ATTORNEY. 
ALBERT H. Horron. 


An attorney in good standing before the Land Department is entitled to inspect 
reports of a special agent on which final action has been taken by the General 
Land Office adverse to the interests of his client. 


Assistant Attorney Yy General Van Devanter to the Secretar y of the In- 
_ tertor, <2 o eee: 


Tam in receipt, by reference from the Hons First Resistant Secretary. 
of the Interior, of a request from Albert H. Horton, asking that a 
former order of the Commissioner of the General Land Office, refusing — 
to communicate to him, as attorney for J. P. Pomeroy, the specific 
grounds of alleged frauds and irregularities of-one W. R, Hill in mak- 
- ing homestead entries in Kansas be modified. . 

. Briefly stated, it appears that ‘Hill, acting as guardian for minor 
heirs of deceased soldiers, made quite a number of homestead entries _ 
for said heirs, and, as made, transferred the land to Pomeroy. The 
entries went to patent. i 

7 Upon an investigation by a sei arent of the land lees: the 
Several entries were reported to be fraudulent in their inception, for 
reasons which are immaterial to this opinion. 
~ It is ascertained from inquiry in the office of the Commissioner that — 
on this report his office was in the act of recommending the institution 
of an action against Pomeroy to cancel these patents, when a request 
was made that action be suspended to allow Pomeroy to investigate the 
Inatter, and by letter of February, 24, 1897, to. Hon:..Charles..Curtis, 
member of Cone gress from Kansas, action on ilies reports * was“ suspended | 
“thirty days within which Mr. Pomeroy may surrender the patents in 
the cases,” and, if no action was taken ae that time, suit would be 
instituted. 

it appears that Mr. . Horton, as attor ney for Pomeroy, sent.a, ne 
to the Commissioner, asking that he “be advised of the specific grounds _ 
of irregularities and fraud in each case,” and by letter of March 28, 
(1897, the Commissioner declined to furnish the information. He then — 
addressed a letter to the Hon. First Assistant Secretary of the Interior, 
‘referring to the former correspondence, and asked that the Commis- 
sioner’s order be “changed or modified, so that, as attorney for Mr, 
Pomeroy, I may have the information requested: and may also have 
“Sixty days additional time for. further examination.”. This was referred 
‘to the Commissioner for. report, and by his: letter. of April: 21, 1897, his 
report was transmitted to the First Assistant Secretary, and by him 
‘referred to me for an opinion, as before stated. 

The question submitted to me is, whether the Commissioner should 
furnish the information on file in his office 1 in regard to these entries. 
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The matter of allowing ae iners before the Department to inspect 
the records of the Commissioner’s:office was fully discussed in the case 
of W. H. Lamar (5 L. D. , 400). It appears that Mr. Lamar applied for 
permission to examine a ord for the purpose of determining whether — 
he. would accept a retainer in the ease, and the privilege was denied. 
him by the Commissioner; whereupon he appealed to the Department, 
and it was decided that he had the right to do so. In.discussing the 
matter, Mr. First Assistant Secretary Muldrow said: 


Attorneys have always been allowed by the courts to enter a special or limited 
appearance, and it would seem that attorneys practicing before this Department, in 
good standing, ought to be allowed to inspect the records of your office, including 
all papers upon which action has been taken affecting the rights of parties. The 
mere fact that a case is pending in one division of your office rather than in another 
- ean make no difference in the priuciple. It ought uot to be presumedthat attorneys | 
of good stauding iu this Department. will disregard. their obligations: to be faithfal 
to the Department as well as to their clients. - 

No good reason is. shown why an attorney practicing before this Department 
should have any less privileges than would be accorded to any other reputable per- 
-son seeking to inspect the records of your office. While it must be conceded that a - 


_ large discretion should be given to your office, yet that discretion is a legal one and 


should be exercised in accordance with the regulations of the Department, When, 
therefore, any attorney practicing before this Department represents that he has 
‘been applied to by a party in interest to appear for such party in any case pending 
In your office, and that he desires to inspect the record of such ease to learn the 
‘nature thereof and ascertain the amount of fee to be charged for his sérvices in 


_ appearing for such party, such attorney should be allowed to inspect the record and 


all papers upon which action has been HOReD by ou office adverse to the interest of 
such panty: | 


It seems to me that this cling’ can with propriety be applied to the 
case at bar, so soon as it reaches the proper stage. It is evident in 
the Lamar case that action had been taken against his client that was 
adverse to his interest. After actiou has been taken by the Commis- 
sioner’s office, such as ordering a hearing with the view of canceling 
au entry, or recommending a suit to be brought to annul a patent, 
there seems to be no substantial objection to allowing an inspection of 
the records of the Commissiover’s office. Before such final action has 
been taken, the manifest impropriety of permitting the records to be 
examined is clearly apparent, because until that time the record is 
confidential, which may or may not on examination result in final 
action adverse to the party, but thereafter the reports cease to be 
privileged and confidential, so far as the interests of the eee affected 
thereby are concerned. 

Applying this test to the case at. bar, it Fait seem as if such final 
action had not yet been taken by the Coninissioner’s office as to war- 
rant the granting of the request of Mr. Horton. It is true the Com- 
missioner had prepared a letter recommending the Secretary of the 
Interior to request the Hon. Attorney General to bring suit to cancel 
_ the patents, but that letter has not been formally transmitted to the 
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Secretary of the Interior for consideration, and until that’ is done, in 
my judgment, such final:action has not been taken as contemplated. 
I am therefore of the opinion that, if the Commissioner of the Gen- 
eral Land Office is still of the opinion that suit should be brought and. 
formally recommends it, then the matter would be in such condition as — 
would permit “au attorney in good standing before the Land Depart-. 
ment” to inspect the record, but until that 1S s done, the records should: 
be regarded as confidential. 
Approved, April 30, 1897: 

C. N. Briss, 
Seer ote YY. 


RAILROAD GRANT—INDEMNITY—ACT OF JUNE 22, 1874. 
OREGON AND CALIFORNIA R. BR. Co. | 


An indemnity selection under the. act of June 22, 1874, based on a relinquishment, 

- - necessary for the protection of entr ymen, ander the rnlings then in force as to. 
- . the date when the rights of the company attached, should not be defeated by a 
_ changed ruling as.to the attachment of rights under the grant, where the lands 
- so selected have been sold by the company, and the grant is not enlarged eh the 
. ‘approval of the selection. 


ee ¥y Bliss to the Commissioner of the General Land Ofice, ee 2oy> 
ik neuen | | 1897. 7 -¢ (BWC) | 
7 your office aia of Je anuary ty, 1896, eres for saneellationa a cer- | 
tain list of selections made March 14, 187 7, under the provisions of the _ 


act of June 22, 1874 (18 Stat., 194), covering lands to the amount of 


1081. 74 acres within the Oregon City land district, Oregon. . | ; 

On October 29, 1869, this company filed in your office a map showing 
the definite location of its line of road from Portland to Jefferson, in 2 
T.108., BR. 3 W.; the distance covered by said location: being about | 
sixty- one niles, Said map was transmitted to this Department Novem- 
ber 4, 1869, and returned with the appr oval of eed Cox January 
29, 1870. 

‘Section 2 of the act of P July 25, 1866 (4 Stat., 239), aning the grant | 
under which the company claims, after deseribine the extent of the 
grant, provides, that upon filing | 
in the office of the Secretary of the Interior a map of the survey of said railroad, or 
any portion thereof, not less than sixty continuous ‘miles from either terminus, the. 
Secretary of the Interior shall withdraw from sale public lands herein granted on — 
each side. of said railroad, 80 far as located, and within the limits before specified. 

It appears. that: in the case of Switt v. California and Oregon Railroad. 
Company (2 Copps. Land Laws 733), involving a consideration of the 
grant in question, it was held that the. right.of the land grant company 
attaches to the granted land “upon the filing of the map of. survey of. 
its road;” it having then done all within its power to identify the land. - 
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Under this ruling the right of the company opposite the Jands in 
question attached. October 29, 1869, at. which date, it appears from an 
abstract furnished by your office, that five of the tracts relinquished | 
and made the bases for selections under the act of 1874, were free from 
adverse claims, to wit, the NE. 4 of See. 1, T. 4 Si. R. 1 i; the NE. 4 

of Sec. 3, 7.458.,, R.1 E.; the SW. 4 of the NE. 4 and lots 2, 3 and 4,- _ 
See. 7, T.48., RB. 4 H.; the NW. 4 of Sec, 7, T. 4 'S, B.2 EB. and the. 
_N.4 of the NE. 4 of See. 27, T. 28. kh. 4 EK. Snbsequentty, and prior to 

January 29, 1870, entries were allowed upon these lands, and upon the. 

request of your office the company relinquished in favor of those entries — 
under the provisions of the act of June 22, 1874 (supra), and on March 
_ 14, 1877, as before stated, made its selections now under consideration. 
| ie the case of California and Oregon Railroad Company . Pickard 
(12 L. D., 133) it was held that the right of the company under the 
grant of J uly 25,1866 (supra), does not attach until the map of definite _ 
location has pee accepted. by the Secretary of the Interior, which in... 
the case under consideration was on January 29, 1870. At that date 
the lands relinquished by the -comnpany were embraced in entries of 
record, and for that reason your office decision appealed from holds the 
lands relinquished were excepted from the company’s grant; that its 
relinquishment was unnecessary, and that no right was gained by its 
selection under the act of June za 1874 (supra). | a : 

This act provides— _ 

_ That in the adjustment of: all railroad land. grants, whether made directly to any 

railroad company or to any State for railroad purposes, if any of the lands granted | 
be found in the possession of an. actual settler whose entry or filing has been allowed. 
under the pre-emption or homestead laws of the United States subsequent to the time 
at which, by the decision of the land office, the right of said road was declared to | 
_ have attached to such lands, the grantees, upon a proper relinguishment ofthe lands | 
so entered. or. filed for, shall be entitled to select an equal quantity of other lands in 


lien thereof from any of the public lands not mineral and within the limits of the: 
grant not otherwise appropriated at the date of selection, to whieh they shall receive 


title the same as though “originally granted, And any such entries or filings thus 7 


relieved from conflict may be perfected into complete title as if such lands tad not — 
been granted: Pr ovided, That’ nothing herein contained shall in any manner be so 


construed as to enlarge or extend any grant to any such railroad or to extend to lands 


reserved in any land grant made for railroad purposes: And provided further, That 
this act'shall not be construed so:as-in any-manner to.confirmor legalize any decision - 
or rnling of the Interior Department under which lands have been certified to any 
railroad company when such lands have been entered by a pre- -emption. or homestead 
settler after the location of the line of the road and prior to the notice to the local 
_ land office of the. withdrawal of. such lands from market. 


From the recital above made it is apparent that under the att g 1D 
force at the time the company relinquished upon the request of your 
office, its rights: were held to have attached on October 29, 1869; conse- 
quently its rights were superior to those who entered after that date, 
and: following its relinquishment it it made due sélection under the act 
| above quoted 7 | 3 . 
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This aareeton was wade, as. before stated, im 1877, and remained 
unacted upon nnotil cousidered iu the decision of your office appealed | 
from, In the mean time the company reports that it has sold. part of the: 
‘lands selected, and the ruling as to the time of the attachment of rights. 
has been changed. Under these circumstances it would seem that the 
company’s selection should be approved; especially as the grant is not. 
enlarged thereby. Should these selections fail, the company would 
nevertheless be entitled to select. other lands within its indemnity 
limits. 

This might not now be possible, for the in demnity withdrawal, w hich 


. was recoguized in 1877 at the time of these selections, has been revoked 


since 1887 and the lands within said limits ous of as other publia: 
lands. | 
. As to the tracts saiesiais in lieu of those before described, your office | 
decision is therefore reversed. | a 

' The remainder of the tracts solinguished and ade the bases for the. 
_ selections under consideration, the abstract. shows, were covered byi 

homestead entries both on October 29, 1869, and July 29, 1870, so that: 
the tracts were clearly excepted from the company’s grant andes either 
ruling, and its relinquishment, as to said tracts, was unnecessary and: 
conferred no right of selection upon the company. eet | 

- As to the tracts selected 1 in lieu of these eas: your office decision i is 
affirmed. - i : 


PRACTICE—NOTICE—AFFIDAVIT OF CONTEST—CORROBORATION. . - 
VINCENT v. GIBBS. | . 
- The Rules of Practice do not require that the notice of'a hearing eee 
within the jurisdiction of the local office from which it is issued. 
A notice of contest is sufficient if it substantially follows the affidavit of contest. 
A motion to dismiss a contest for informality in the affidavit of contest, and ‘the — 
want of a corroboratory affidavit, may be properly overruled by the local office; ' 
as its jnrisdiction is not dependent upon the affidavit of contest, but upon the. 
‘service of notice, 


Secretary y Bliss to the Commissioner of the General Land: Office, April 29, 
(W. V. Ds) | 7 | 1897. °: -_ (C.W. P.) 


- October 23, 1893, Tra. lL, Gibbs made homestead. eutry No. 2070 of the: 
SE. 4 of. See. 25, T. 27 N., R. 13 W., Alva land district, Oklahoma. 

a Oi Noveniben 2, 1893, Thomas H. Vincent filed afidavit of contest, | 
alleging, in substance, that hé is qualified to make entry for said tracts: 
that at. one o’elock and. twelve minutes after noon of September 16,: 
1893, he. settled on the land for the purpose. of makin 1s it a ac and : 
that he was the first settler thereon. | a 

: On: October 15, 1894, a. hearing was Lee at which both parties 9 were: 
presenty. in-person’ and by. counsel. en a nee 
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' Before the testimony was submitted Gibbs counsel appeared Spe- 
cially, and filed a motion to quash the notice of contest, for the rea:: 
sons: (1).that the same was not served on Gibbs within the jurisdiction. 
of the land office, at Alva, Oklahoma Territory ; (2) does not correspond. 
with the allegations in fis affidavit of. contest; and (3) aus to EnOW 
that Vincent is entitled to enter thé Jand.. E 

This motion the local officers overruled, and: Gibbs eeeepted: 

- Gibbs’ counsel then filed a motion to eae the contest, for the rea- 
sons (1) that the notice was not properly served, and (2) does not cor- 
respond with the affidavit of contest; (3) that the affidavit of contest 
does not show that Vincent is jualified to. make entry; (4) that said: 

affidavit is not properly corroborated, in this, that the corroborating 
aftidavit does not show the date when signed; or that an oath had been’ 
administered. to the witness; and (5) because no retarn or. service of 
notice had been made to the local office. | 

- Vincent then asked to have the officer before whom. the affidavit was 
made affix his signature to the jurat, which the local officers granted, 
overruling Gibbs’ objection ther eto, and to which he excepted. | 
- The local officers then overruled the motion to dismiss, and Gibbs 


excepted. 


On April 3, 1895, t pies local officers endeeed a seas auding that. 
Vincent’s © nebt to the land is superior to that of Gibbs, and recom-_ 


mending that Gibbs’ homestead entry be held subject to said Hehe ee 


Gibbs appealed. 


Your’ office: affirmed the 4udgment of ‘the: ‘local. officers.” Gibbs ap. eu. 


peals to the Department. ; 

The motions to quash and. to ‘dismiss the contest were properly 
overriled. 

1. The rules of practice do not .require that the notice of hearing 7 
should be served within the.jurisdiction of the register and receiver. 
2 The objection, that the notice of contest does not correspond with 
| the contest affidavit, and does not show that.the contestant is qualified 
to enter the land, if successful, is without force. The qualification of 
the contestant is sufficiently set forth in his affidavit of contest, and 
the allegation of priority of settlement in the notice of contest: is sub- 
stantially the same as the allegation in the affidavit of contest. Rule 8. 
of practice, paragraph 6, only requires that the notice shall give the 
name of the contestant, and oreafly state the ied and ‘purpose of 
the contest. | 

“3. The objection to fhe affidavit of seateat hut it was nee properly 
corroborated, and to the action of the local officers | ‘in allowing: the . 
notary to insert the date and affix his signature to the: ‘affidavit of’ con-: 
test, affords no ground for reversal of the’ decision of the lodal officer S) 
for the reason that an ‘affidavit of contest, while “provided for in the 
rules of practice, is not: essential ; jurisdiction’ is: obtained: ‘by’ service — 
— of notice. _ Consequently, it is not necessary to consider the action of ; 
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‘ie local officers: in ileane the. notary to insert the date and affix ne 

signature to the jurat. ™ 

- The last objection, that no return of service of néties had: been made 

to the local officers, is contradicted by the record. | 
There being no error in the proceedings, and the evidence sapporune 

: the concurring decisions of your office and the local otficers in favor of 

the contestant, your office decision is affirmed. | 


PRACTICE—CERTIORARI—ADVERSE RIGHT. 
BUTLER. v. RoBINson. 


Rule 85 of Practice onerates as a supersedens for the time specified ther ein, but is 
_not a limitation upon the power of the Secretary of the Interior to conn on 
application for certiorari even though not filed within that time. 

Delay in the application for a writ of certiorari, and the allowance of an adverse 
' entry under the Cummissioner’ s decision complained of, will not defeat the right 
of the applicant to a decisiou on the merits.of the case, where the rights of third 
parties are not affected thereby, and the status of the adverse party is not due 
to any neglect or delay on the part of the applicant, and where the entry of such 

par ty is made with full notice of the applicant's rights in the-premises. 


- Seoretary Bliss to the Commis sstoner of the General Land Office, pee 2955 , 
(W.V. D.) . 1697. - oe (B. B., Jr). 


On September 12, 1890, J. M, ‘Gabingor made. timber culture entry 
— No. 2912 for lots 1, 2,3, 4,5 and 6, of See. 8, T. 16, 5., R. 1 W., S.B.M., 
Los Angeles, California, land district. “On April 24, 1893, William J. 
Butler initiated a contest against said entry, aero pon-conipliance — 
with the timber culture law generally, and’ specifically as to plowing 
and cultivating during the first and second years after entry, were 
charged. After hearing, the local office, on January 15, 1894, decided 
the case in favor of the contestant. On March 5, 1895, your office, 
finding among the papers transmitted by the local office no appeal filed ~ 
within the time allowed by the rules of practice, declared the decision 
of the local office final as to the facts, under Rule 48 of pees cal- 
celed the entry and closed the case. — , 
Your office, having on June 12, 1895, denied Robinson thé right of . 
appeal from its previous decision;. Robincon on December 12, 1895, - 


filed an application for certiorari; which was granted by the Depart- 


ment January 25, 1896 (22 L. D., 67), In allowing the application for 
certiorari, the Department held that Robinson had filed an appeal in — 
time fen the decision of the local office, and that the same had been _ 
duly. served upon Butler’s attorney; and further, that— | 
it is plain upon the faco of their decision that the local officers, in densest ignorance 
of the demands of the.timber culture law, found bad faith on the part of the defend- 
ant, and recommended the cancellation of. his centr y, for not having done what the | 
law does. not require him to do. 


10671—VvoL 24-95 
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Under such circumstances, the contingency having arisen which is contemplated 
‘in the first clause of Rule 48 of Practice—gross irregularity being suggested on the 
face of the papers—the decision of the local officers onght not to have been consid- 
-ered final as to the facts, even if the defendants had not appealed, 


On June 9, 1896, when the case came before the. Department under 
the writ, the only question considered was this ;— 

Does the evidence show non-compliance on the part of the entryman with the timber 
culture law as to plowing and cultivating during the first and second years after 


‘entry, that is, during the years ended September 12, 1891, and 1892 Fi a 
reviewing the evidence the Department said— 


In reviewing the evidence the Department said— 


The good faith of the entryman is hot successfully-impeached by the evidence. 
On the contrary it is manifested by the quadruple quantity of land plowed the first 
‘year, and by planting trees two years earlier than the law requires, thrice the acre- | 
age required for the third year and five acres more than the Jaw requires during the 
entire four years ordinarily to be spent, according to the law, in the preparation of 
the ground. and the planting of trees. That the soil was in condition for the plant- 
ing of trees at once upon plowing, is explained by the fact that the tract had pre- 
viously been in possession of other parties and cultivated by them. 


And-thereupon the decision of your office was reversed and you were 
directed to cancel Butler’s homestead entry, made March 23, HUD, 
under your office decision, and to reinstate Robinson’s entry. 

~The case now comes again before the Department under an order, 
- dated December 16, 1896, entertaining a motion by Butler for a review 
of the decision of anne 9, 1896; upon .bis contention that. Robinson’s 
application for certiorari was not only filed out of time, but that, in the 
aneantime, the former had made homestead entry of the tract involved 
in the exercise of his right as successful contestant under your office. 
| decision, and that therefore certiorari ought not to have been allowed 
nor the Depa tment have considered the case thereunder, regardless of 
alleged laches by Robinson in the matter of his said application. — 

. The appeal by Robinson from the decision of the local office, which 
the Department, as before stated, held to have been duly served and to 
have been filed in time (March 1, 1894), was not received by your office 
from the local office until May 2, 1895. Between March 1, and April 
25, 1894, inclusive, several motions for review and re- hearing were filed 
by Robinson and denied by the local office, as set out—except the 
denial of April 25, 1894,—in the decision of January 25, 1896 (supra). 
Ov March 18, 1895, there was filed in the local office zu Robinson - 
the nea paper— 


UNITED States LAND OFFICE, 
Los Angeles, Calif. - 
WILLIAM: J. BUTLER ) 


vs. 

ae DL ROBINSON, , 
‘To the Hon. COMMISSIONER OF THE Guxeras ‘LAND OFFICE, : 
Washington, DEC, 

Comes now the defendant J. M. Robinson and moves the Hon. Commissioner of the 

‘Gen’l Land Office for review and appeal from the decision of the Hon. Commissioner 


Motion for Review & Appeal. ~~ ee 
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of the Gen’ Land Office of March 5th, 1895, dismissing said cause and demands inves- 
tigation and review of same on the following grounds: 
1st. That Commissioner erred ad reason of the law and the facta & the whole 


thereof. 
” ond. That appeal was duly fled in time as shown by the records and files of office, 
8rd. That if records do not show appeal i in due form and in time, claimant charges 


loss or abstraction of the same. 

Ath. Claimant avers the fact to be that peal was written, copied and attached - 
to papers and forwarded to local land office and the same was forwarded within the 
40 days allowed in such cases, affiant believes they were forwarded to the x0c8T office 


about-the last of February, 1894. - 
That this.application is not made for delay poe in good faith that justice may be 


done claimant. 
Ja M. ROBINSON. 


_ Subscribed and sworn to before me this — “day « of March, 13895. . 
» (SEAL) . P, P. BRUNER, 
| Notary Public in and for San Diego Co. pCa: 


A copy of this paper was duly sereea on 8.8. Knowles, the local 
_ attorney of Butler. On March 18, 1895, Robinson also filed inthe local 
office final proof in the matter of his entry under the fifth proviso of © 
section 1 of the act of March 3, 1891 (26 Stat., 1095). On May-11, 1895, 
the resident attorney of Robaasn filed, nid duly served on Butler's 
said attorney, an appeal from your office decision of March 5,1895. In 
said decision of June 12, 1895, your office, treating said paper as a 
motion for review of its previous decision, considered.the entire record 
and held the notice of Robinson’s appeal of March 1, 1894, from the 
decision of the local office, not to have been duly ser ved, denied what, 
it regarded as the motion for review, and declined to forward said 
appeal of May 11, 1895, on the ground that the case had been. closed 
“under Rule 48 of Practice.” On Juue 13, 1895, your office notified 
Mr. Keigwin, the resident attorney of Robinson: that the motion for 
review had been denied, but made no allusion to its action concerning 
the appeal from:its previous decision. Under date of July 27, 1895, the 
local office reported that Robinsou was duly notified, “by registered 
mail on the 21st ultimo,” of your office decision of June 12, 1893, and 
had since taken no action. On September 11, 1895, your office, having 
discovered that it had failed to notify Mr. Keigwin of its refusal to for- 
ward the appeal filed by him, in a letter (H) to the local office, after 
briefly reviewing the history of the case, said— my 
In view of your report, and as no further action has been taken sspets office, 
‘said decisions of this office are considered final and the case is Bia closed and 
timber culture entry No, 2912 remains canceled. 
Of this letter finally closing the case, and of its refusal on June 12, | 
1395, to forward to the Department the appeal filed by him May 11, | 
1895, your office notified Mr. Keigwin on the day of its date. ‘ 
- Robinsow’s only explanation of his delay in applying for certiorari is 
that it was due to his surprise at the action of your office, to sickness, and 
to inability to raise money to pay Mr. Keigwin to further prosecute the 
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case and to communicate with the latter, by reason of his absence from 
this city when the money had been raised, until about the middle of 
_ November 1895, | 

. The foregoing is the somewhat. remarkable history of this case. It 
appears therefrom that Robinson duly appealed from the local officers’ 
adverse decision of January 15, 1894, and that the paper filed by him 
on March 18, 1895, whether regarded as a motion for review of your 
office deciion of Mar ch 5, 1895, or as an appeal therefrom, was filed.in 
time. Regarded as a-motion for review, while pending said - paper 
stopped the running of time against the filing of an appeal (Rule 79). 
from the decision last mentioned, and so brought the appeal filed May. 
11, 1895, within the time allowed for appeal. Or, regarded as an appeal, — 
aa paper was snificient for the protection of the rights of Robinson. 


_ - lt further appears that, as the Department held in its decision of June— 


9, 1896, Robinson had flaly complhed with the requirements of the tim- 
ber culture law during the period covered by Butler’s contest. a 
Had the appeal of Robinson, whether as of March 18, or May 11, 
1895, come before the Department, as it should regularly hove done; a 
decision thereon, iv the light of the events, must surely have been in 
his favor, resulting in the cancellation of Butler’s eatry and the rein- 
statement of Robinson’s entry, which is the action the Department has. 
actually directed. Should Robinson be now deprived of the fruits of his. 
years of faithful compliance with the timber culture law, by means of a 
wrongful judgment by your office and the entry based ther eupon, sunply 
because, when he had repeatedly failed to secure justice in the regular 
aud ordiuary way, he delayed for the considerable period shown by the 
record to invoke the somewhat extraor dinary aud only remaining rem- 
-edy of certiorari? Or will the ends of justice be more nearly attained 
by adhering to the action heretofore directed by the Department? 

These are the general questions which now confront the Department. 

‘The contention of Butler’s motion, hereinbefore stated, was urged 
by him in a motion filed by him intent ol, 1805, to dismiss Robin- 
son’s petition for certiorari, and was ther efore before the Department 
when certiorari was ailewed: but it is not discussed in the decision of 
January 25, 1896 (supra), which granted the petition. Rule 85 of Prac- 
_ tice is invoked by Butler in support of the proposition that only twenty 
days after the denial of the right of appeal by your office are allowed 
‘within which to-apply for certiorari. It is well settled that said rule 
merely operates as a supersedeas for the time above indicated, and is 
not a limitation upon the power of the Secretary to grant an applica- 
tion for certiorari, even though not filed within that time (Denman ». 
~Domenigoni, 18 L. D., 41; Henry D. Emerson, 20.L. D., 287). 

The other branch of Butler’ s contention, Tamely. that his homestead 
entry as successftl contestant under your office decision of March 5, — 
1895, and the alleged laches of Robinson in delaying to apply for cer- 
tiorari, should have constituted a bar to the relief afforded Robinson by 
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the Department, is also not well. grounded. In Denman v. Domeni- 
— goni, supra, in construing Rule 85 of Practice, the Department, in 


2 connection with the holding therein, as hereinbefore indicated, said: 


- Rule 85 is a limitation on the time within w hich the Commissioner of tive General | 


Land Office i is required to suspend action on the case at issue, and after the expira- 


tion of that time, if writ of certiorari has not been applied for, your office might | 
take such action as would preclude the granting of the writ, but where there is no 

evidence that such action has been taken, I find 3 no aachon ys in the Rules of Practice | 
to deny the applieation. 


And in Henry D. Emerson, supra, it was likewise said, that the rule 

does not bar a party | : | 
‘from the ‘right to invoke the supervisor y authority of the Secretary ait ally time 
prior to the execution of the judg gment of the Commissioner. 
Phe judgment of cancellation of Robinsou’s entry, and the allowance 

of Butler’s entry, were in no way brought about by Robinson, nor are 
they connected with any laches on his part. This judgment and entry 
both long. antedated the denial of Robinson’s right of appeal. They 
were executed before neglect or omission of any kind in connection 
with the application for certiorari is chargeable against Robinson. if 
such judgment and entry could operate as a bar to certiorari in any 
such case, or to the invoking of the supervisory power of the Secretary, 
the injured party would be absolately without remedy. This would be 
a case of a wroug without a remedy, contrary to one of the fundamental 
principles of jurisprudence, No action was taken by your office nor. by 
Butler after the denial of Robinson’s right of appeal which in any way 

changed the relation of the parties or the legal aspect of the case. No 
right of an innocent third party is involved. The case is still between 
the original parties litigant. Butler’s only standing here at this time 
is due to advantage he has taken of the unfortunate judgment of your 
office, which upon an incomplete record and in ignorance of the true 
status of the case, applied a rule which would not otherwise have been 
applied. Butler, however, was not in ignorance of the true state of 
the case. He knew of serious objections which might be urged to the 
judgment of your office and against his entry. He had notice of Rob- 
inson’s appeal of March 1, 1894, and the appeal or notion for review of 
March 18, 1895, before ie made his entry. He took large chances. 
against the maintenance of the integrity of hisentry. If he thereafter 
- made improvements upon the land, as he alleges, it was in full view of - 
the risk he had taken, and he can not now complain if he is the losing 
party. Robinson’s appeal or motion for review of March 18, 1895, 
alone, shonld have been sitfficient to cause the local offices to cae an 
entry of the land by Butler until the same had been finally disposed. of. 

The only foundation for the charge of laches against. Robinson is the 

allegation. of Butler that he has brought. under cultivation a few acres 
of the land since the denial of Robinson’s right of appeal... The house. 
and stable, or at any rate the _house, which he Bose he. has built 
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thereon, was erected before the time of such denial. The value of all 
the improvements inade by Butler on the land, he does not attempt to 
show. Several parties make affidavit in behalf of Robinson that said 
house is not worth to exceed. $100, and that the new lands plowed or 

cleared by Butler amount only to about two and one half acres. Be 
this as it may, however, I do not think Butler’s improvements, in con- 
nection with the delay of Robinsou in applying for certiorari, warrant — 
a judgment in favor of the former. 

In view of the foregoing, and after very careful cousideration of the 
entire case, 1 am clearly of opinion that the ends of justice between | 
these parties require that the motion for review should be denied ; and 
itis so ordered. i : | 


CERTIFICATES OF LOCATION-—SPECIAL ACT OF JUNE 6, 1894. 
WESLEY MONTGOMERY, 


An application for the issuance of certificates of location under a special act of Con- 
gress authorizing and requiring the Commissioner of the General Land Office to 
permit the person named therein ‘‘ to enter one hundred and sixty acres of pub- 
lic land subject to entry under the homestead law,” must be denied, where the 
act contains 0 provision in terms authorizing such action, and furnishes no basis 
for the exercise of discretionary power in that respect. 


Secretary Bliss to the Commissioner of the General Land Office, April 30, 
(Ww. VY. D.) | 1897.5: (6. J. G:) 


~The act of Congress approved June 6, 1894 (28 Stat., 987), entitled 
“An Act for the relief of Wesley Montgomery,” ig as follows: 


That the Commissioner of the General Land Office be, and he is hereby, aithenel 
and required to permit Wesley Montgomery, of Adams County, State of Nebraska, to 
enter one hundred and sixty acres of public land. subject to entry under the home- 
stead law, not mineral nor in the actual occupation of any settler, in lieu of the 
northeast quarter of section twenty-three, of township twenty-eight north, of range 
~ fourteen west, in Iroquois county, Illinois, which land was entered by said Wesley 
Montgomery on February twentieth, eighteen hundred and seventy-fonr, under the 
homestead laws, in accordance with instructions of the Commissioner of the General. 
Land Office to the register and the receiver of the date of August ninth, eighteen 


hundred and seventy-three, the title to which land failed because of a prior disposi- — 


tion of the same, which did not then appear upon the records of the Land Office: 

Provided, however, That the said Wesley Montgomery shall not have made any other 
entry of land of the United States under the homestead laws: And provided further, 
That a final certificate and patent shall issue to the said Wesley Montgomery upon — 
such entry as he may make hereuuder without proof of residence and cultivation. 


Under date of January 4, 1896, the said Montgomery filed in your 
office an affidavit wherein he requests, after stating his qualifications 
under said act of Congress, that he be permitted, for the sake of greater 
convenience and to avoid expense, to select and enter the land to which 
he is entitled under the act, by a duly appointed agent or attorney: 
He further neucete in order that he may have the full benefit of the 
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provisions of said act, that he be permitted to enter the said jail in 


_ separate forty acre tracts, and that certificates be issued by your office: | 


authorizing him to make such entri les in ‘per son or by a duly appointed 
agent or attorney. 

In the attorney’s letter accompanying g said affidavit it was contended | 
that, in view of the remedial nature of the said act of Congress it is - 
entitled to the broadest and most liberal application, “to the end that 
the beneficiary may in a measure at least receive compensation for the 
rights and property he was forced to relinquish through the acts of the | 
government agents.” It was likewise contended that the Commissioner 
of the General Land Office is vested with discretionary authority to 
determine the manner in which the said act may be carried into effect. 

In alleged support of the above contentions a number of grants made 
under Indian treaties, or by acts of Congress, are cited as being sub- 
stantially analogous to that nade to Montgomery, and under which 


grants certificates or scrip were issued. Reference is also made to a 


number of departmental decisions authorizing the cancellation of scrip 
. of larger denomination and the reissue of same for smaller tracts. 

In a letter dated March 20, 1896, your office declined to comply with 
the petitioner’s request. A motion for review of this decision was filed, 
which was denied by your office on April 13, 1896. "a 

An appeal has been filed in this Department. 

In your office decision of March 20, 1896, it was held that the act of 
June 6, 1894, supra, contemplated an entry by Montgomery under the 
homestead law; that it was not the inteition of the act to give him any 
broader right to the land to be selected and entered thereunder, than 
he had to the land on which he had settled and resided, with the excep- 
tion that he was relieved from the conditions of said homestead law in- 
the matter of residence and cultivation. 

On the other hand itis contended by the spvellant that the wurde 
employed in the act, “subject to entry under the homestead law,” refer _ 
to the land to be parcied: not to the right of entry, and were used sim- 
ply to designate the character of the land granted; that they do not 
refer to the manner of entry. Attention is also called to the fact that. 
the bill as at first presented contained the words, “to enter, under the 
homestead law.” From this it is argued that the object of amending 
the bill was to permit Moutgomery to take oue hundred and sixty acres 
of land. without any qualification as to how said land was to be entered. 

While, as contended by the appellant, the only condition or restric- 
tion contained in the act for his relief against the exercise by him of 
the right granted, is that: he “shall not have made any other entry of 


land of the United States under the homestead laws,” yet, atthe same 


time, the only privilege granted or exception made in his case from the 

regular homestead entryman, is that ‘a final certificate and patent 

shall issue to said Montgomery upon such entry as he may make here- 
under without proof of residence or cultivation.” To accord the appel- 
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lant priviléges a0t shaeiieally granted by the act, simply because they 
are not specifically forbidden, would be as unwarranted as to impose 
certain requiremeits upon him simply because the said act does not 
specifically except him therefrom. No authority can be derived from 
the act of relief for the issuance of certificates of location or scrip, and 
the language of said act furnishes no basis for the exercise of discre- 
tionary power in that regard. The actin my opinion provides for the 
entry of one hundred and sixty acres of public land subject to entry — 
uuder:the homestead law, the entryman only being excepted from certain | 
conditions enumerated, in the provisos to said act. This view would 
seem to be substantiated in one of the said provisos wherein the words 
‘such entry” are employed, those words evidently having reference to 
tlie prospective entry provided for in the granting es and thus 
contemplating only one entry thereunder. — ; 

In view of the conclusion herein reached it is unnecessar y to con: 
sider the cases cited by appellant, they not being deemed particularly 
applicable to the case under consideration. 

The real question involved in Montgomery’s pplieation is as to the 
authority of your office, under the act, to issue certificates at all, 
regardless of whether they are for forty acres or one hundred and sixty 
acres. Hence, the request in the said appeal for the issuance of one 
certificate must also be denied. There is no authority in the act of 
relief for the issuance of certificates as requested, the party being 
éntitled according to the language of the act to land only, unless the 
operation of said act is to be exteuded beyond its words, which, in view 
of the fact that such construction is not necessary to render effective 
‘the provisions of the act, would seem to be unwarranted. 

Your office decision, to the extent of matters noe considered, is 
her eby affirmed, 


APPLICATION FOR SURVEY ERRONEOUS MEAN DER. 
N. FEF, KELLY, 


An order may properly issue for the survey of a tract of land omitted from.the orig- 
inal survey through the erroneous meander of a slough instead of a river proper. 


Secretary Bliss to the Commissioner of the General Land Office, May 3, 
i CW. VD) | 189%, See (Ww. A. BY 


By your office letter of March 16, 1897, was transmitted for depart- 
mental action the application of N. Fr. Ke i ly for the survey of a tract of 
land on the St. Francis river, in section 11, T. 18 N., R. 8 E., 5th P. M, 
Missouri ie 

It appears from. a ee and the accompanying affidavits iat 
there i is a tract of unsurveyed land containing about fifty-three acres in. 
the southeast quarter of said section 11, not subject to over flow, and fit 
-fora gricultural purposes; that there dee trees thereon abont one or two — 
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hundred years old; and that the configuration of either shore of the 
main- Jand has not materially changed since the original survey of the 

water front on the inain-land in 1848, The affidavit of. I. Kinsolving, 
surveyor, shows that he has surveyed this land; -that it lies wholly on | 
the Missouri side of the river and is separated hon the main-land by a — 
narrow slough, which, at the time of his survey, contained no water; 
that the channel of the river is northwest of this land and is from thirty _ 
to seventy-five yards wide and four to eight fect deep; and that the 
United States deputy surveyor meandered the slough, instead of the 
eastern shore of the river proper, thus o one the land in question. 
fromm the official survey. | 

‘The land immediately adjoining said tract on the south and east is 
owned by Kelly, the applicant, who. alleges that until recently he 
thought he owned the tract: in question. | 
- This case is similar to that of Horne v. Smith (159 U. S., 40). In 
that case it appeared that Horue had received.a patent for lot 7-of sec- 
tion 23, and lots 1-and 2 of section 26, T. 29 S., R. 38 E., Tallahassee 
meridian, Florida, containing 170,42 acres according to. the official plat 
of survey. The official plat showed that sections 23 and 26 were frac- 
tioual sections bordering on the Indian river; On the plat a meander 
line ran through the sections from north to south, the Indian river being 
ou the west thereof. It was shown, however, that a. bayou had been 
meandered instead of the river proper, and that between the bayou 
and the river was a tract of unsurveyed land containing about | six 
hundred acres. 

It was held that iopeituatandine the fact that the official plat 
showed the Indian river to be the western boundary of the land 
patented to Horne, the bayou was the actual ‘boundary and the unsur- 
veyed land between the bayou and the river pr ore did not pass to im 
under his patent. 
~ I an of the opinion, under the showing made by Kelly and the clin : 
of the supreme court in the above cited case, that the tract here 
involved should be survey ec and disposed of as government lands, aud. — 
it is so or dered. 


SURVEYOR GENERAL—MINING CLAIM—SECTION 452 Kh. S. 
JoHN 8. M. NEILL. 

A surveyor-general, who orders aud approves the survey of a mining claim, is dis- 
qualified as an applicant therefor under the provisions of section 452 R, 8., aud 
the departmental regulations thereunder, while holding such office. 

Secretar: y Bliss to the Commissioner of the General Land Office, Mar y 3, 

(W.V.D) 1897, is he ee 


By its decision of February 2 25, 1896, your. office affair med the decision 
of the local office rejecting the application of John 8. M. Neill offered 


394 --«- DECISIONS RELATING TO THE PUBLIC LANDS. 


October 31, 1895, for patent to the Gold Mountain lode claim, survey 
No, 4653, Helena. Montana, land district, on the ground that it had not 
been satisfactorily shown that the isha embraced in said claim was 
known to contain a valuable mineral bearing vein or lode at date of 
the application for patent to either the Cutler or the Samuel S. Richards 
placer mining claims, mineral entries Nos. 130 and. 791, respectively, 
which were patented January 25, 1875, and January 31, 1883, respec- 
tively, and conflicted with said lode laim aa a nearly its entire 
area, _ 
Your office further found from the record i in 1 this case “that the order 
of the survey No. 4653, the approval thereof, and the application for 
patent thereon, were made by John 8S, M. Neill,” and that such order, 
approval, and application, were made by him while he was United 
States surveyor-general of Montana; and thereupon held that as such 
- gurveyor-general he could not “legally order or approve the. survey of 
his own mining claim, nor be allowed to file an application for patent 
therefor,” citing section 452 of the Revised Statutes, and case of Her- 
bert MeMicken et al. (11 L. D., 96) and circular instructions of Septem- 
ber 15, 1890 (11 L. D., 348). From the decision os your office said Neill 
appeala: assigning error as follows: | 3 
First. It was error to hold that the lode claim did not contain a valuable mineral 
bearing vein at date of application for patent to placers without giving applicant 
an opportunity by hearing or otherwise, to demonstrate that fact. . 
Second. It was error to hold that a surveyor-general (the applicant in this case} 

could not legally order or approve the survey of this mining claim from the record 
presented in the abstract of title, and the additional evidence on ‘file i in the Depart- 
ment relative thereto. 


‘Third. It was error to bold that the inhibition of Sec. 452 of the Revised Sree 
is applieable to. mineral lands. 


‘The records of the Department show that J ohn 8. M. Neill was 
- appointed U. 8. surveyor-general of Montana May 28, 1894, and that 
- he still holds that office. Appellant admits that he is and has been 
since the date last above mentioned, such surveyor-genera]. The record 
in the case shows that the order for said survey was made by him May 
7, 1895, that the survey was commenced thereunder May 20, and com- 
pleted May 22, 1895, by U. S. deputy mineral surveyor George K. Reeder, 
and was approved by said Neill as said sur veyor- -general on August 10, 
1895, 

Section 452 Revised Statutes reads— 

~The officers, clerks, and employees in the General Land Office are prohibited from 
directly or indirectly purchasing or becoming interested in the purchase of any of 
the public land; and any person who violates this section shall forthw ith be removed. 
from his office. 

_In construing this section in the case of Herbert MeMicken et al, 
(10 L. D., 97), involving certain timber land entries made by McMicken 
and others while employees of the United States surveyor-general’s © 


on 
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office of the then Territory of Washin eton, and therefore held-for can- 
cellation by your office, the Department held (syHabus) : 

The disqualification to enter public lands contained in section 452 R. S., extends 
to officers, clerks, and employees in any of the branches of the public service under 


the control and supervision of the Commissioner of the General Land Office in the 
discharge of his duties relating to the survey and sale of the public lands. 


A timber land entry made by an employe in the office of the surveyor general of 
the district in which the land is situated is Megal and must be canceled. . 4 
This decision the Department affirmed on review (11 L. D., 96), and 
directed the formulation of a cirenlar in accordance with the con- 
struction of law therein. Such circular, dated September 15, 1890, as 
approved by the Department, is fourid at page 348 of 11 L. D. After 
_ setting out the section of the Revised Statutes (452) under consider-_ 
ation and referring to the decisions above cited, the circular concludes: 
In accordance with said decision, all officers, clerka, and employes in the offices of © 
the surveyors-general, the local land offices, and the General Land Office, or any per- 
sons, wherever located, employed under the supervision of the Commissioner of: the 
Gaueral Land Office, are, during such employment, prohibited from entering, or 
becoming interested, directly or indirectly, in any of the public lands of the United 
States. 


It was clearly intended that the surveyors-general themselves should _ 

come within the prohibition declared by said circular. The reasons 
which bring the clerks and employes of the offices of the surveyors- 
general under such prohibition operate with stronger force to include 
the surveyor-general. For demonstration see sections 2223 to 2234, 
inclusive, and section 2325, Revised Statutes. 

It is uunecessary to consider the question sought to be raised by 
the first assigument of-error. Section 452, as heretofore construed by 
the Department, which construction I approve and reaffirm, required 
that Neill’s said application for patent should be rejected. The deci- 
sion of your office is affirmed in accordance with the foregoing. 


_ FRANCIS ADKINSON, 


Motion for review of departmental semcion of December 26, 1396, 23 
iL. D., 590, denied a Eee Bliss, May 3, 1897. 
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g CERTIFICATION OF LANDS~ACT OF AUGUST 3, 1854. 
STOKES. v. PENSACOLA AND: GEORGIA R. R. Co, 


Under the act of August 3, 1854, a certification of lands to a State, on account of 
a vailroad grant is no bar to the subsequent disposition of said lands, if they 
in fact lie wholly outside of said graut, and hence are not of the character 
granted. 

Secretary Bliss to the Commissioner ys the Canes al Land Office, May 8, - 

(W. V. D.) ee |: 7 (ds L, MeO.) 


Peter Y. Sioles has appealed from the decision of your office, dated 
July 10, 1895, refusing to recommend that suit be instituted to set aside 
the cer tifiention of fractional section 29, T. 6 N., R. 22 W., Montgom- 
ery land district, Alabama, to the State of Florida for the Benen of the 
Pensacola and Atlantic (now Pensacola and Georgia) Railroad Com-. 
pany. 
- How it came to pass that a tract in Alabama was certified to the 
State of Florida is fully explained i in your office decision appealed from, 
and a recital of the facts relative thereto is not at this time necessary. 
Stokes made homestead entry of the tract (together with the W. 4 of 
. the W. 4 of Sec. 20, adjoining) on June 13, 1892, How it came about 
_ that the local officers allowed him to make entry of a tract that-had |. 
- long before been certified for the benefit of a railroad company does not 
_ Clearly appear from the record before ine. : 
_.There seems to be no doubt from the statements contained in your 
djecibion appealed from, that the land in controversy was improvidently 
and erronecusly certified. But your office holds that, inasmucli as said 
certification was made more than thirty years ago, and as the grant has 
been adjusted by your office (in 1888), it is not proper to make demand 
upon the grantees for a reconveyance of the land, or to oe that 
suit: be instituted for its recovery. | | 
Stokes has appealed, setting forth the fact that the local officers at 
Montgomery allowed him to make homestead entry of the land; that he 
has resided upon the same in good faith; that he has spent aeanly all he 
possessed in money, personal property and. labor, together with the 
labor of his family, in improving said Jands; and that to dispossess him 
would reduce him to destitution. A copy of the appéal was duly served 
upon the proper officer of the railroad company, who endorsed the same 
as follows: 
Service of this is hereby acknowledged this 30th day of November A. D, 1895; but 
for the information of the applicant I state that the Pensacola and Atlantic Railroad 


Company sold this land on the 30th day of August, 1883, to Milligan Chattee & Co, — 
(prior to the applicant’s homestead entry), who should be notified. | 


Your office bases its refusal to recommend the institution of sult upon 


the departmental decision in the matter of the Hannibal and St. Joseph | 


Railroad Company (10 L. D., 610). Iobserve, however, what appears to 
be a distinction between that case and the one Low under consideration. 
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In that case the Department held (see syllabus) : 


‘Proceedings under the act of March 3, 1887, for the recovery of title to janes elTo- 
* neously certified are not authorized iene: eae @ prior to the passage of said act, the 
grant had been declared by conipetent author tig to be NL 


Such i is not the fa ct in the case at bar, where, as stated in said diseizion 
of your office appealed from: “It appears that the grant in question 
was adjusted by this” (your) “office in 1888.” Another difference not 
without weight between the Hannibal and St. Joseph case and the case 
at bar is that in the former (see page 111,) “No one is setting up claim 
to any of the lands now discovered to have been erroneously certified.” 

Your office decision cites also the departmental decision in the case 
of Houlton v. The Chicago, St. Paul, Minneapolis and Omaha Railway 
Company (17.L. D., 437). In that case, however, the adjustment had — 
been formally declared by the Department. to be closed. Moreover, | 
Houlton was merely an applicant to enter, and his application was. 
rejected by the local officers; while in the case at bar the local officers 
allowed Stokes to make entry of the land. 

Under these circumstances, I am not inclined to aeeept the view . 
expressed by your office, that the Hannibal and St. Joseph case and the 
Houlton. case (supra) constitute precedents that should control the 
action of the Department in the case now under consideration, In my 
opinion, the grant for the benefit of the Pensacola and Georgia Rail- 
road Company can not properly be considered as having been finally 
adjusted, and this Department still has jurisdiction to dispose of the 
question here in issue. 

- The case at bar would appear to be one in which the ait of Congress 
approved August 3, 1854. (10 Stat., 346), may properly be applied. Said 

act provides: 


That in all cases where lands have been, or shall hereafter be, granted by any law 
of Congress to any one of the several States and Territories; and where said law 
does not couvey the fee simple title of such lands, or require patents to be issued 
therefor; the lists of such lands which have been or may hereafter be certified by 
' the Commissioner of the General Land Office, under the seal of said office, either as 
originals, or copies of the originals or records, shall be regarded as conveying the 
fee simple of all the lands embraced in such lists that.are of the character contem: . 
plated, by such act of Congress, and intended to be granted thereby; but where lands 
embraced in such lists are not of the character embraced by snch acts of Congress, 
and are not intended to be granted thereby , sail lists, so far'as these lands are con- 
cerued, shall be perfectly null and. oe and | no right, title, elaiin, or iuterest, shall 
be conveyed ther eby. 


In aie case at bar, fractional ces tion 29, embr aced in the list ei 7 
to the State of Florida for the. benefit of the Pensacola and Atlantic — 

Railroad Company, being wholly outside the limits of the grant for the 
benefit. of said road, and not of the character intended to be granted 
by Congress, said certification was perfectly null and void, and no 
right, title, claim, or interest was conveyed thereby, and the action of 
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‘the land department in ineludin g it within the lists. certified was inef- 
fectual. (Weeks v. Bridgman, 159 U. 8., 541.) 7 

_ In view of the said act of 1854, and of the decision of the supreme _ 
court i in the vase cited, there would appear to be no necessity for suit 
to set aside the certification in question for the reason that the same 


was and is a void act, wholly ineffectual to prevent the proper disposi-. 


tion of the land by this Department; and I am of the opinion that upon | 
the showing made patent should issue to Stokes for the same. The 
recommendation for suit as requested by him is therefore unnecessary, 
and you will issue patent to him for the land upon proper SHONInE as 
to compuance with the as 


HOMESTEAD CONTEST—ABAN DONMENT—FIN AL a ROOE: 
WILSON. ¢. LEFREINER. 


After the expiration of five years under a homestead en try a charge of abandonment ~ 
and change of residence will not be entertained against the same, in the absence 
of an allegation that the entryman failed to comply with the law as to residence 
and cultivation during the statutory period. 

A charge of failure to submit final proof within the statutory period of seven years 
froin the date of the entry states no cause of action against an entryman that is 

-entitléd to the additional year conferred by the act of July 26, 1894. 


Seer etary Bliss to the Commissioner of the General Land Office, May 3, 
(CW. V.D.) 1897... | (CO. J. W.) 


J ay ol, 1888, Edward. Lefreiner made sone entry No. 11372 for 
SW. + of SW. 4, Sec. 26, W.4 NW. 4 and NW. £ SW. 4, Sec. 35, T. 
163 N, R. 56 W., Grand Porke: North Dakota. 

On May 19, 1894, David Wilson filed contest charging that the entry- 
man had abandoned.the tract and changed his residence therefrom for 
more than six months next prior to the date herein; that said tract is 
not settled upon and cultivated by said party as. required by law; that 
he sold his improvements on said land some time in November, 1893, to 
one C, W. Andrews for a valuable consideration and Andrews has no 
homestead entry right to use on said land, having already exhausted 
the same, but is holding said improvements for ‘the Sole PEEDOSS of 
speculation. | . 

Hearing was had and the local officers found that the enor) had 
abandoned the tract. 

‘Your office by letter “H” of February 2, 1895, advised the. ery 


os officers that said decision could not become final, for the reason that 


the allegations in the contest aflidavit were nen miciont: and their 
decision was reversed. On October 15, 1895, Wilson offered a second 
affidavit of coutest, which was. refaned by the local officers, for the 
- reason that the same failed to state a cause of action, there being no 

piseuen that the abandonment occurred before the lean of five | 
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_ years from date of entry, and for the reason that the allegation that | 
the entryman had failed to offer final proof within seven. years, from 
date of entry was premature, the time within which final pEoe? could 
be offered not having expired. : 

From this decision Wilson appealed, and on J anuary 9, 1896, your 
office affirmed the local officers. Wilson has made eartlior appeal to 
‘the Department. The only question presented is whether or not the ~ 
last affidavit offered states a cause of action. It charges that— 

The entr yman has wholly abandoned said tract and chauged his residence there- 
from for more than the past six months. Has sold his improvements be had upon . 
the above land to one C. W. Audrews, who has had them removed from the land, and 
that said Edward Lefreiner. has failed-.to offer final proof for above land within the 
statutory period of seven years from date of his original homestead entry as required 
by. law. 
: There i is no allegation that the entryman had not complied with dite 
law as to residence and cultivation for the period of five years as pro- 
vided in section 2291 R.S. Compliance with this section authorizes 
final proof after removal from the land. Lawrence ». Phillips (6 L. D., 
140). Thomason v. Patterson (18 L. D., 241). As to the time in which 
final proof.must be offered, under the act of July 26, 1894 (28 Stat., 
123), he had eight years instead of seven within which to offer final 
proof, and it is not alleged that the eight years have expired. The 
affidavit states no cause of action, and your office decision is affirmed. 


———e 


PRACTICE—MOTION FOR REVIEW-—NEW CONTEST. 
CALLICOTTE v. GEER (ON REVIEW). 


A cause of action arising after the hearing before the local otfice, and during the 
pendency of appeal therefrom, cannot he made the basis of a motion for the 
review of the departmental decision. rendered on the appealed case. 


Secretary Bliss to the Commissioner of the General Land Office, May 3, 
(W.V.D.) | 4897, | | (C. J, W.) 


September 23, 1893, defendant M, W. Geer made homestead entry, 
No. 607, at Perry, Oklahoma, and on same day, J. W. Callicotte filed 
affidavit of contest against said entry, alleging prior settlement. . 

A hearing was had on September 23, 1895 and a decision rendered 


_ by the local officers, i in which the cancellation of the entry waS recom: | 


‘Inended. | 
Defendant appealed, and. ou September 18, 1805, your ‘office affirmed 
the decision of the local officers and held said entry for cancellation. 
Defendant made further appeal, and on January 18, 1897 (24 L, D., 
135), your office decision was affirmed. Geer files a motion to reopen. 
the case, based on the alleged abandonment of the land by plaintiff 
since the trial of the case in the local office. The case was considered 
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by your office on appeal from the decision of the local officers, on the 
basis of the record of facts presented with the appeal. On appeal-.to 
the Department, it was considered here under the same record of facts. 
The motion is based on facts alleged to have occurred since the 
hearing, and which if they. constitute a cause of action, constitute a _ 
cause separate and distinct from the one tried. A cause of action 
arising after the hearing before the local officers and pending an 
appeal, cannot be wade the basis of a motion for review of the decision — 
rendered here on the appealed case.. This is a necessary rule, and well 
settled. Under it, the motion for review must be and is denied. 
In this case, however, the decision itself provides for the protection 
of defendant’s rights in the event the plaintiff fails to exercise his 
right of entry. Your office decision, which was affirmed and is of 
force, provides that plaintiff be allowed thirty days within which to 
show his present. qualifications and make entry of the land; and in 
the event he. does this, the eutry will be ca neeled, but if he fails to do 
80, defendants entry ll remain intact. 
~ This affords him all the protection to which he is entitled as the next 
settler, in order of time, on the tract involved. 


PRACTICE—MOTION FOR REVIEW INTERLOCUTORY ORDER. 
LER v, KUHLMAN. 


There is no authority in the rules of practice for the review of an order of the 
Secretary of the Interior directing a hearing. <A revocation of such order should 
be sought through an application to the supervisory authority of the Secretary. 

_ The conviction of a person on a charge of perjury committed in a case where another 

-  parby is an applicant for land, and the issue is’‘‘soonerism,” and such person | 
testifies that neither he, nor such applicant, were in the territory within the 
prohibited period, is not necessarily conclusive as to such person’s qualification, 
though affecting his credibility as a witness. 


* : 


Seeretar: y Bliss to the Commissioner of the General Land Office, May 3, 
(W. V.D,) . ms 1897. . (A. E.) (G. B. G.) 


On February 20, 1897, H. George Kuhlman, one of the parties to the 
_ above entitled cause, filed in this Department a petition for re-review — 

of departmental decision, dated November 12, 1896, ordering a hearing 
to determine whether Lee was a settler upon the land in controversy 
‘on May 25, 1893. The land involved is the SE. 4 of Sec. 4, T. 11 N.; 
R, 3 W., Guthrie, Oklahoma. 

-A motion for review of said decision of November 12, 1896, was — 
| denied by the Department on December 26, 1896, on the avoid: that 
said decision was interlocutory in character and’ therefore not review: 
able. 

Iti is NOW v urged that this was error and it is further contended by. 
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the petitioner that Robert J. Lee was convicted of perjury in the 
district court in and for Oklahoma county, Oklahoma Territory, for 
_ swearing to facts necessary to make him a qualified entryman for land 
_in the Territory of Oklahoma: That therefore the Department should’ 
accept such conclusion as a final finding that Lee was a ‘‘sooner” and 
not qualified to make entry of the land in controversy, even should the 
evidence at the hearing to be held show that he was a, settler upon. 
_ the land when Kuhlman filed the relinquishment of Chick, | 
To. the first proposition the Department after further and full con- 
sideration of the matter adheres. There is no authority in the rules of 
practice tor review of an order of the Secretary of the Interior direct: 
ing a hearing. Itis true that by virtue of the supervisory authority. 
with which that officer is clothed by law, such showing might be made 
as would induce him to EevOne such an order, but no such showing is 
here made, 
- The second sontention may be treated as alleged reasons why the 
ruling of the Department in the matter of the aforesaid in Rerlocusen y. 
order was erroneous. am 
These reasons have been carefully considered and they lo not afford 


a a proper basis for the intervention of supervisory authority. 


The copy of indictment filed by the petitioner, Kuhlman, shows that. 
Lee was charged with. having committed perjury at a hearing before 
the local office, held July 1, 1892, in the case of. Aaron B. Jones wv. 
Ernest L. Lawrence. The indicumedt substantially charged that, Lee © 
falsely swore that Lawrence and he (Lee) were not in the Territory 
during the prohibited period. On this indictment Lee was convicted. 7 
At the hearing at ‘the local office, at which the perjury was alleged to 
have been comuitted, the quaeeenous of os and not Les, 
were in issue. : 

As to whether a person claiming land has entered the Ter titory dur- 
ing the period prohibited so as to disqualify him from making entry, is: _ 
a question which is properly determinable by the Department, and: 
even though Lee were convicted in that case, such conviction would 
not necessarily disqualify him from making entry in this case. : 

The judgment of the court in this matter is not conclusive, and being: 
persuasive merely would go to Lee’s credibility as @ witness and can be | 
brought to the notice of the local officers at the-hearing. | 

It may be that Lee has not exhausted his remedy in the criminal 
court on the indictment against him for perjury. Or it may be that he 
has been confined in the penitentiary in execution of the couviction- 
and judgment, and in this latter event a question of abandonment as a 
matter. of law would arise which can not now be discussed in view eu 
the uncertainty of the record. | 

‘The petition is denied and the order contained in the decision of © 
November 12, 1896, together with the } instructions contained in wy 
decision, will be carried out. = | Pe ao 
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_ PRACTICE-CONSOLIDATED CASES- REVIEW—APPEAL- 
a —— 4 BULLARD v. PRESCOTT. 


Where’ two or more cases, Involving. the same tract of laud, have been sotaulnato 
and considered together, notice of appeals from, or motions for review of, the — 
decision render ed must be served upon all parties in interest... 


| Beoreitins y Bliss to. the. Commissioner of the General Land Offiee, May 3 | 
sie % 1897, ao (RW. HL) 


. LT have suite dere the appeal of Ormsbee Ww. Bullard from your office 
decision of January 27,1896. This decision rests upon the cases of 
R. D. Prescott v. The Heine of George S. Bidwell, deceased, and Orms- 
bee W. Bullard v. R. D. Prescott and The Heirs of George S. Bidwell, 
deceased, which came up to your office separately, but were consoli- 
dated and considered together. Said decision sustained the contest of 
Prescott, dismissed that of Bullard; and held for cancellation George 8S. 
Bidwell’s timber-culture entry, No. 1334, for the NW. 4 of Sec. 9, Tp. 
101, RK. 61 W., Mitchell, South Dakota. 

Bullard and the heirs of Bidwell were notified of said decision and 
of their right of appeal. 

- Notwithstanding the consolidation of the cases by your office decision, 
the parties whose interests were adversely affected failed to take notice 
of such consolidation in their subsequent proceedings. . 

Frank A. Bidwell,.a son of George S. Bidwell, one of the eine 
assuming to act for said heirs, filed a motion for a review.of your said 
, office decision. but served no notice of said motion upon Bullard. . - 

Bullard appealed from your said decision, but served no notice of his 
appeal upon the heirs of George 8. ‘Bidwell, 

It further appears that, before Bullard’s appeal came before the. 
Department for consider ation, your office—acting upon Bidwell’s motion 
- for review—by its decision of April 22, 1896, had reviewed, reversed 

and vacated its said decision of January 27, 1896. | = 
- In the case of Gray v. Ward e¢ al. (5 L. D. , 410), it is held: 

Where there are several parties to a suit pending in your office, and a final. decision, 
has been rendered adverse to the rights of two or more of the parties to the suit, the 
filing of an appeal by one of the parties will not preclude the hearing of a motion for. 
a review by another party to the record asking a reconsideration of me decision 80 
far as. the same may affect his rights. . 

~ But in the case just, cited there was no failure on the spark: of the 
party appealing or the party asking. a review Os serve the proper notice 
- upon all parties to the suit. 

. Our Rules of Practice require “due notice” 46 the opposite _— of 
- motions for review, as well as of appeals. (Rules 76 and 93.) Where 
4 two or more cases, involvin g the same tract of land, have been consoli- 
dated. and eons cred together, notice of appeals from, 0 or motions for, 
review of, the decision tendered must ‘be served upon all ‘Parties in 
7 interest. | 7 : 7 oe 
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- Your office was- without jurisdiction to act upon F. A. Bidwell’s — 

motion for review of its decision of January.27, 1896, in the absence of | 

“notice to Bullard, a party in interest; and your subsequent decision. of 
April 2 22, 1896, is hereby declared. void aud of no eftect. oe RS 

The appeal of Bullard—notice of which was not ser ved upon the heirs 
of Bidwell, the entryman—is dismissed. 

The parties whose interests are adversely siete oe your office 
decision of January 27, 1896, will be allowed to proceed by motion for 
review, appeal, or otherivise, as they may elect, upon due notice to all 
parties in interest, as if your a decision of apuh 422, 1896, had. never 
been rendered, 7 Pn Y : 


- se ra 


STON E LAND—PLACER LOCATION APPLICATION. 
HAYDEN @. JAMISUN., 


Prior to the. passage of the act of August 4, 1892, there was no aitthority to locate 
' and purchase lands oe valuable for building stone under the placer mining 
laws. 


| Secretary Bliss to the Commissioner of the General Land Office, May 5, | 
CW. V. D.)- 8 1897, - (Od. WY.) 


- This .ease involves the. SW. 4 + of See. 6; T. 3 Ni; R. 70. W., Denver 
land. ‘district, Colorado. 
. The record shows that on the 24th day of cissteniliee 1889, Thoinas 
Jamison madé homestead entry for the above described tract. ha 

. On the 18th of September, 1889, Benjamiu Hayden, the contestant- 
apvellant with others, made a See mining location for one “hundred 
and twenty acres of the land afterwards entered by Jamison, and on 
the 10th.of January, 1890, having purchased. the interest of the other 


locators, he. applied to file his mineral application therefor, -This appli-. .. 


cation was rejected on account of the prior allowance of the homestead 
entry of Jamison; whereupon the miveral claimant filed a protest 
against the entry of the defendant-respondent, alleging that the land 
was tore valuable for mining than for agricultural purposes and that 
the entryman had failed to comply \ wy the law as to eas ie and 
BED Ovemente . 

A hearing having been had on the issues thus joined, the soul offi. : 
este dismissed the contest; upon appeal your office decision of Novem: ~ 
ber 4; 1890, was rendered wherein you reversed the action of the local 
_ officers and, after going into the merits of the case, found as‘a fact . 
that the land was: more valuable for its aera and held the home: | 
stead entry for cancellation. oe ? 

. September 8, 1892, the Department, on appeal by J Jamison, affirmed | 
the action of your office (15 L. D., 276).. me | 
- March 7, 1893, on review, the former decision was wihrered to, but. on 

J une 21, 1893 (6 L. D. aa the case then being before the Depart. 
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ment upon motion for re-review, rever sed its former action and: ordered 
- @ hearing to determine : 
the: character of the land, its capacity for agriculture and. the nature, value and 


extent of all deposits of a stone or mineral siareeter found thereon, and a 
cate. the question in the light of. the evidence thus obtained. 


This course was pursued because of the allegation of the pr esence of 

valuable deposits other than. building stone, a8 gypsum and fire clay, 
and on account of the value of the land ($300, se as shown in the last 
mentioned decision of the Department. 

. A new hearing having been had in pursuance of the diesen order: of 
the Department on the 21st of April, 1894, the local officers rendered 
their decision wherein they recommended the dismissal of the contest. 

On the 8th of October, 1894, your office decision affirmed the action 
of the local officers and farther appeal by the contestant- appellant 
_ brings the case before the Department, 

An examination has been .made of the voluminous record in this. 
case. . It is shown that the chief value of the land is for red sand stone 
suitable for building purposes, paving, and curb stones, The attempt 
to show gypsum, limestone, or a ae of fire ony is not supported : 
by the evidence. | 
_ * It appears that Jamison, the entryman, has built a frame House and 
. stone barn on the land. He has ploughed some, but not much, owing 
to the character of the land, and has done some fencing and dug two. 
wells... It is further:‘shown by the. evidence that: ‘the. land has some 
value for grazing purposes and some timber. 
_- The various applications for this tract were made prior to the pas- 

sage of the act of August 4, 1892, providing for the disposition of lands:. © 
| chiefly valuable for building stone under the placer mining law, and 
therefore, the mineral claimant can secure no rights by reason of that 


- act, but his rights must be adjudicated by the law : as it stood at the 


time these claims were initiated. | 

In the case of Simon Randolph (23 L. D. , 329), it was held th at pti 
to the passage of the act of August 4, 1899 (27 Stat., 348), there was no. 
authority to locate and purchase lands chiefly valuable for building 
_ stone under the placer mining laws, and that under the provisions of | 

‘section one of said act, no rights are secured prior to application to 
_ enter, and if. at.such fine the lands are not subject to entry the claim 
under said act must be rejected. On review (23 L. D., 516) this deci: 
sion was vacated, and another decision substituted therefor, based on 
a changed status of the facts, but the legal principles announced in 


the first decision were not reversed. Randolph had discovered, located 


and surveyed a valuable quarry of building stone, and after location, 
made. application to purchase, and tendered the purchase money. This 
application to purchase and tender of, the purchase money was made. 
June 29, 1893, and therefore after the act of August 4, 1892, was opera- 
tive... His claim was-rejected ‘in the decision of October 3, 1896,. for. 
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“the reason that the land was in reservation and not subject to entry at 
the time of his application. The application of Randolph was still 
pending when the reservation ceased, and the question being betw een 
Randolph and the government alone, it was held in said last decision 
that Randolph should be allowed to perfect his title by purchase and 
éntry under the provisions of said act of August 4,1892. The rule was 


‘adhered to, as announced in letter of instructions (23 L. D., 322), that — 


‘under the act of August 4, 1892, no right attaches in ‘favor of the 
entryman until he makes application to enter. In the present case 
Jamison had a homestead entry of record on the 24th of September, 
1889, before H ayden filed his mineral application and his’ priority of 
right is unaffected, by the subsequent application of Hayden—he hav- 
ing failed to show that the land ‘was in fact mineral in character. 
Hayden initiated no right under the act of August 4, oe) by filing his 
mineral application January 10, 1890. 
~ The decision appealed from is therefore affirmed. 


TOWN LOTS—SALE AT THE TOWNSITE. 
BAsIn CIry. 


In the interest of the government, and intending purchasers, a sale of town lots may 
properly take place at the townsite, under the personal charge of the local 
officers. 


Seoretary Bliss io the Commissioner of the General Land a May 5, 
(W. V. D.) 3 1697. (PB. di ©.) 


Tam in receipt of your letter (“G”) of May 4,1897, in relation to the 
public sale of lots in the town of Basin City, Wyoudne: - . 
It appears from your said letter that the residents of Basin City nage 
: complied with the requirements of the statute in regard to securing a 
townsite on the EK. 4 of the NW.4 and the W. 4 of the NE. 4 of See. 21, 
Tp. 51 N., R. 938 W., 6th P. M.,, id notice has been Sublished of a 
public s sale of lots i" said townsite, to take place at the local omer at 
| Buffalo, Wyoming, J uly 24, 1897. 

* It appears that your office is in receipt of a petition from the resi-. 
dents and lot claimants in Basin City, representing that it will be of 

material benefit to the government and a great accommodation to the 
people interested to have the sale take place in Basin City, and their 
prayer is that this may be done. The register and receiver for warded 
the petition with the recommendation that the neames! be gr anted. 
~ In your said office letter it is said: 
~ I believe that the interests of the. government and of the people of Basin City 


would be best protected and subserved by holding the sale at the townsite as peti- 7 


“tioned for; but I think the anthority of law for ordering the local officers away 
from their office. to make such a sale is doubtful, and.I have concluded to. submit 
. the matter for your instructions. . 
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_ It-has been the praetice of this office to order. registers and receivers to hold public 
sales of lots within townsites at the townsites when in its discreation it was found 
best to subserve the interests of the parties concerned. - In the case of Pa gosa Springs 
townsite, in Colorado, made under sections 2380-81 of the Revised Statutes, by letter 
: of November 19, 1884, Assistant Commissioner Harrison directed the local officers at 
- Durango, Colorado, to proceed to the townsite to hold a sale of the lots; also, on 
July 27, 1893, Commissioner Lamoreux, with the approval of Acting Secretary Sims, 
gave like directions to the local. officers at Seattle, Washington, in the case of the 
townsite of Port Angeles, Washington, made under said sections 2380-81 of the 
Revised Statutes. . | 

I concur in the opinion inal the interests of all concerted in this sale 
will be best subserved by having the sale on: the townsite, and that it 
would be a matter of great expense and inconvenience to intending 
purchasers to be compelled to go to the local office, with no correspond 
ing benefit to either them or the government. 

You are therefore directed to instruct the local officers to have the 
gale of these lots take place at. the townsite, and for this purpose they 
‘will be permitted to go to Basin City and personally conduct the same. 
_ For the purpose of complying with. the law in regard to the published 
‘notice of the sale, you will take such action as may be deemed aavnaye 
in contemplation of this order. 


—————_— 


7 RAILROAD LANDS—CONTESTANT—SECTION 3, ACT OF SEPTEMBER 29, . 
: 1890. : 


PATTON v, CLAUSSEN,. | | | 
No right is acquired by a contest against an entry of lands reserved on account.of a 
_ railroad grant, that will defeat the right of the cntryman, who is in possession 
as a licensee, to purchase the land under the provisions of section 3, act of ae 
tember 29, 1890,.and the amendatory act of January, 23, 1896..’ ? 
Secretary Bliss to the Commissioner of the General Land Office; vee 5, 
(W. Vv. D.) 2% < 1897. ‘-_ . (It. W. 0.) 
~ Ouna A. Claussen has appealed from. your office decision of October 
12, 1896, sustaining the action of the local officers in rejecting his appli: 
cation to purchase, under the provisions of the acts of September 29, 
1890 (26 Stat., =) and January 23, 1896 (29 Stat., 4), the S. 4 of the 
NW. 4, the NW. $ of the SW. 4 1 and the SW. 4 of the NE. 4 of Sec. 1, 
1,3 Na Rol? Be ny oncoaeat land district, Washington. | 
ea hire cers that this tract is within the limits of the withdrawal of 
August 13, 1870, upon the filing of the map of general route of the | 
Inain line of the Norguern Pacific Railroad, opposite the unconstructed 
portion of the road between Wallula, Washington, and: Portland, Ore- - 
gon. It is also within the fifty-mile or indemnity limits as: adjusted to 
the line of definite location of the rane line of said road ACTOSS the 
Cascade mountains. 
Although the portion of the road between Wallula and Portland was | 
not constructed, the reservation made. on account of. the grant con+ 
tinued until the passage of the forfeiture act of September 29, 1890 
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(supra), Notwithstanding this reservation, it appears that the local 
officers, on November 25, 1887, permitted Claussen to make homestéad : 


entry of the land, and, on October 19, 1889, Elwood F. Patton initiated 


a contest against said entry, alleging that Claussen had never estab- 
lished a residence upon the land. 7 
it must.be apparent from what has been. said that the allowance si 
the entry by Claussen was in violation of law, and that the contest by — 
Patton should never have been permitted to proceed to hearing; but — 
hearing was had upon said contest and the case prosecuted by appeal 
to this Department, resulting in departmental decision of June 13, 
1896 (not reported), in which your office decision holding for cancella- 
tion Claussen’s Sit upon said contest was affirmed, | . 

Upon the promulgation of said decision Claussen tendered his seule 
cation to purchase the land under the prowisions of the act of Neptem- 
ber 29, 1890 (supra), and of January 23, 1896 (supra), and in support | 
thereof alleged that he was in possession of the land and. had. been 
since 1879, under a contract: or a license from the Northern Pacific _ 
Railroad Company. and that the entire tract was under fence and | 
otherwise improved. | 

Your office decision appealed from holds that this application comes 
too late, the right of Patton as successful contestant haying inter- 
yened. The application to purchase was therefore held subject to the 
exercise of the preference right by Patton; me om which action Claussen 
has appealed to this Department.’ 

After a careful review of the matter I must reverse your office 
decision.” As before stated, on the showing made Claussen has been i in 
the possession of this tract since 1879 uuder a license or contract from 
the railroad company. The action of the local officers i in holding the 
tract subject to entry, as it did in 1887, evideutly induced Claussen to 
assert a homestead right in order to protect himself in his possession, 
It appears that as early as February, 1890, he inquired of your office 
as to the status of. his entry and was informed, by your office letter 
(“EH”). of March 11, 1890, that his entry had bean improperly allowed 
and was held saspontied awaiting congressional action in the m atter of 
‘the forfeiture of the company’s grant for failure to build its road. 

The entry having been allowed in violation of the reservation on | 
account of the grant, was not subject to the contest of Patton insti-. 
tuted in 1889, and he did not succeed: to any right-by reason of the - 
prosecution of that contest. He has, therefore, no such right as would 
bar the assertion of the right to put chase under the provisions. of the 
acts before referred to. | 

The act of January 23, 1896 Tone ended the act of depisaice 
29,.1890, and extended the time of aa to J anuary 1, 1897. it 
provided, also — 


that actual residence upon the land by persons claiming the foie to purebase ie 
same shal] not be required where such lands have been fenced, cultivated, or other- 
wise improved by such claimant, ete. 
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. Your office’seems-to have considered the showing made in support of 
3 ‘Claussen’s application as sufficient, in the absence of an adverse right 
‘that might bar the purchase, Dacaise. it is held in said decision that 
in the event that. said Patton fails to enter the land you will: allow 
Claussen to perfect his application,’ us 
‘Having disposed of the alleged superior. right of ation: the record 
is herewith returned with direction that Claussen be allowed to com- 
‘plete purchase of this land as appr for. 


APPLICATION TO ENTER—PREFERENCE RIGHT. 
Joun W. KorsBa. 


‘An application of a thira jae to enter Jand embraced within a judgment of can- 

i cellation, rendered by the Department, should be received and held to await 

' . action on the part of the successful contestant; and if the preferred right of 

the said contestant is subsequently waived, the anplicatlin to enter, so held in 

- abeyance, i is entitled to le preoesence as against other claims arising subsequently 
‘thereto. 7 


‘Secretara y Bliss to the Commissioner of the General Land Office, May 5, 
(WwW. V. 2D.) | 1897, ee — (GO. J. G.) 


The land verses in this case is the NE. 4 of See. 32, ‘T, 43.N,, R. 3 

E., Wausau land district, Wisconsin. 
. On October 11, 1895, the Department affirmed a_ decision of your 
office holding for cancellation the homestead entry of Marye Korba for 
the above described land. This action was taken upon a contest 
brought by one Lewis F. Larson, charging abandonment, that case 
being closed by your office on February 15, 1896. | | 
- . On November 26, 1895, John W. Korba filed an application to. make 
‘homestead entry of said land, which was rejected by the local office for 
the reason that said land was already covered by the entry of Marye 
‘Korba, and for the further reason that acvording to.the evidence the 
-applieant had already had the benefit of the homestead law. 

Korba appealed, and under date of February 27, 1896, your office 
disinissed. the said appear because of failure to serve the same on the 
“ opposite party. ” : 

_ On February 21, 1896, Lewis F. Larson alinanisiea: his eusiorease 
right of entry, and on February 24, 1896, John Rasmusson filed home- 
stead application for the land in quention, 

John W. Korba has appealed to this Department, contending that it 
.was not. necessary to serve his appeal upon any one; that | 
‘when his homestead application was presented, to wit: on November 26, 1895, the 
previous entry of Marye Korba had, on April 18, 1894, been held for cancellation, 
which decision had been affirmed i the Secretary on October 11, 1895, so that at 


‘date of appellaut's application his mother’s entry had been already canceled i in con- 
‘templation of law} : | 
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and that it was error not to hold that appellant was entitled to enter 
at least forty acres under-section six of the act of March 2, 1889, his 
first entry having been made prior to that. date and for only three legal 
subdivisions. | 

-In support of the second specification above set out, the: appellant 
. cites the case of Henry Gee (10 L. D., — and numerous others in 
line with that case. 
In the case of McDonald e¢ al. v. Hartman et al. 1 (19 di, D. , BAT ) it was 
held that— | . 
| kK judgment of cancellation iaees effect as of the. date. pondered and the land 
released thereby from appropriation becomes subject to entry as of each date, with- 
out regard to the time when such judgment i ifs) noted. of record in the local office. 

Under date of January 30, 1897, in the case of Cowles v. Huff et ‘it 
(28 L. D., 81), the Department overruled the doctrine announced in the 
case of Heury Gauger (supra). It is now held—. 


. 


' If during the time accorded a successful contestant to make ee of the land 
‘involved an application or applications to enter should be made by a stranger to the 
‘record, such application or applications will be received and the time of presenta- 
tion noted thereon, but held to await the action of the contestant, and should such 
‘contestant fail to exercise his preference right, or duly waive it, tllen such applica- 
tion or applications must bé acted pon and disposed of in accordance With law and 
the rulings of the Department. 

As the application of John W. Korba was ‘filed pice the siden 
-of cancellation was rendered by the Department iu the case of Lewis F. 
arson v. Marye Korba, his said application, under the above rulings, 
“should have been received by the local office and held to await the 
action of the successful contestant in that case. When Larson relin- 
-quished his preference right of entry John W,. Korba was then entitled 
to. have his application acted upon in accordance with law. | 
- Your office decision is accordingly reversed and John W. Korba will 
be allowed to make entry of the land in question, unless upon further 

Anvestigation by your office he is found to be otherwise disqualified. . 

Among the papers transinitted with this case is an appeal by Marye | 
Korba to your office from. a decision of the local office rejecting her 
‘application to make homestead entry of the land in controversy. The 
“Said appeal and the papers accompanying the same are ee | 
returned to your office for appr opriate action thereon. 


RAILROAD LANDS—SECTION 5, ACT OF MARCH 8, 1887. 
ANDERSON ©. WING... 


The status of an applicant to perfect title under section 5, act of March 3, 1887, a8 a 

- bona fide purchaser,” is not affected by the fact that he holds inder a quit- 

claim deed, or that said deed was executed in the consummation of an agree- 

ment for the exchange of property, nor by the further fact that prior to his 
purchase from the company he had been receiver of the land district Tes 

_ which the land is situated. | , : 
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‘A “bona fide purchaser” from a railroad company of less than.a legal sub-division 

is entitled to purchase such tract.from the government under said section 5, and 

receive patent therefor; but. if a survey of said tract is necessary, Prior to the 
issuance of patent, the eapenee thereof should be borne by the eppicane, . 


Seeretary Bliss to the Commissioner of the Gener a Land Office, May 5. 5, 
eee) “ . > “86076 * 7 | . " (0. W.B,} 


‘This case faveives lots 1 and 2, of Sec. 33, T. 49 N., R. 4, W., Ashland 
land district, Wisconsin. 

The land lies within the fifteen miles indemnity innit of the gr ant ‘5 
the State of Wisconsin to aid in the construction of the Bay field branch — 
of the Chicago, St. Paul, Minneapolis and Omaha road (acts of June 
3, 1856, and May 5, 1864), and was selected by the ae company 
aly 12,1887, 

The record shows that on March. 24, 1856, Francis E. C aietoue filed 
pre-emption declaratory statement for oad tracts, On May 29, 1856, 
_your office ordered. all land in Wisconsin withdrawn until further order, 
Said order was revoked shortly afterwards; buton December 18,1856, 
under directions of the Secretary of the Interior, an order was issued, 
_ forbidding the allowance of any pre-emption claim predicated upon-a > 
settlement made after receiptof said letter. From that date the lands 7 
remained reserved until November 2, 1891. 

On September 23, 1890, Tsaae H. Wing applied to: Sareliage t said lots 
under ‘the 5th section of the act of March 3, 1887, and gave notice of | 
‘his intention to-make final proof on N ayember 6, 1890, when John’ J. 
Anderson appeared and protested against the Allowsuice: of said proof, 
_~ This proof having been prematurely made, Wing was, required te 

give a new notice, which he did, for March 30, 1891. Meanwhile, of 
February 19, 1891, Anderson had applied to file pre. empiien declara- 
tory statement for said lot and-the N W. 4 of the NE. 4 of section 33, 
T.49N.B.4W. This application was rejected by the local officers 
aes of the existing withdrawal. Anderson appealed, and your - 
office reversed the decision of the local officers for the reason that the © 
land was not within the withdrawal. Subsequently, on July 13, 1891, 
your office withdrew said decision, and -left the right of Wing and 
Anderson to be determined on consideration of the contest which. had 
arisen between them. 4 

On March 30, 1891, Wing submitted his proof, and Anderson pro- 
tested. The ion onitens recommended that Wing be allowed to pur- 
chase.lots 1 and 2. Anderson appealed. Your office held that Wing’s 
application for lot 1 should be rejected, because his purchase from the _ 
railroad company only cov ered a portion of said lot, and that his applix 
‘cation to purchase lot 2 should be allowed; and that Anderson should, 
be permitted to complete his: filing as to-lot.1 and the other tracts filed : 
a with the exception of lot 2, : Ot ge sha 
‘: Both parties appealed to the Denarnene 
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_ The Department, by decision of January 18, 1896, held that the pre: . 
emption filing of Geveroux excepted the lots in controversy both from 
the withdrawal and grant for said railroad, and that the land, filed on | 
by Anderson, was open to settlement, when he applied to file, subject 
to a purchase in good faith under the act of March 3, 1887. But held 
that ‘the facts appear to raise a question as to Wing’s good faith.in 
this matter,” and remanded the case that a none be had “on that 
point.” acess 
Pursuant to the aivections of the Depavwnieut: a jisaiiugs was had 
before the local officers, who held that “the bona fides of. Wing, as an. 
innocent purchaser seems to-be clearly established,” and recommended | 
the dismissal of Anderson’s protest. Anderson aenealel. ‘Your office 
held that, so far as you were able to perceive, there was nothing in the | 
record and-facts shown relating to the transaction between Wing and 
the company inconsistent with, or that would preclude the ot 
of good-faith, and affirmed the judgment of the local officers... -- - 
Anderson appeals to the Department. . | —o : 
‘The facts, as found by the Department. in dlepar tmental. decision. of 
January 18, 1896, are as follows: , . act ae el 
That Wing was receiver of the land office fur the district, within whieh the land 
-» lies, from January 29, 1880, until January 24, 18838, when he resigned; that on October 
21, 1884, liewonveved.liy quit.claim deed, to Edwin W. Winter and John C. Spooner, 
an uudivided one-third interest in the land, and on October 28, following, the Chi; 
eago, St. Paul, Minneapolis and Oniaha Railroad Company, by quit claim deed, con; . 
veyed the land to Wing; .that- the last mentioned deed was recorded May 15, 1885, 
and the deed to Winter and Spooner, on October 12, 1886; that on April 24; ‘1890, 
the said Spooner, by warranty deed, in which his wife sofned: conveyed. the land 
to Wing; that all these deeds. recite.a consideration of $1; that the deed. from 
Spooner and wife to Wing was made through William H. Phipps, as attorney. in» 
fact; that at the time of the execution of-the deed Phipps was land commis- 
sioner of the railroad company, and Winter, one of the grantees in the deed first 
mentioned, was general manager, and Spooner, the other grantee, was then, or 
shortly before, general solicitor of the company; that Phipps, in explanation of the 


_ consideration recited in the company’s deed to Wing, testified that it did. not: 
represent all the consideration, but that Wing had conveyed to the company 


ninety-five acres outside of the village of Washburn for terininal uses; that this = 


statement, however, was not substantiated by any copy of the conveyance referred 
| to; that Phipps also swore that there was no arrangement by which the railroad, 
company was to receive any of the land conveyed, nor that it was to. be held in trust 
for the company; and that Spooner had been solicitor of the company, but he y was 
not sure whether he was such at. the time of the conveyance to Wing. 


. Upon this finding of facts, the Department, not being. satisfied that 
Wing had.shown himself to be a bona ‘Fide pula as pecntennas 
by the statute, ordered a hearing: coe : - 

By the evidence taken upon the eoneariig ,it is shown that on. 1 Match : 
27, 1883, Wing conveyed to the. railroad Smpany by. warranty deed (a 
copy. of a icli: is now in evidence in the case) a tract of land containing ~ 
ninety or ninety-five acres, in the town. of Washburn, Wisconsin, for 
railroad purposes. Wing, Phipps. and. Winter eauly. that,.as. eee of 
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the consideration for said tract, conveyed by Wing to the company, the 
company conveyed to Wing fie land in controyersy. The deed from 
the company is a quitclaim deed, and: no. Satisfactory reason is given 
why the company did not give a warranty deed. In explanation of 
‘the lapse of time between the execution of Wing’s deed to the company 
_and the company’s deed to Wing, itis said by Phipps, in his testimony, 
‘that the delay on the part of the company probably arose fromthe 
company not having received from the State its title to the land. The 
transactions between Wing and Winter and Spooner are thoroughly 
cleared up and the circumstances surrounding the case when. it was 
before the Department Previous) to the rehearing ) appear to- us suffi- 
ciently explained. __ | 
- That the company ouveyed the land to Wing iy suieeiainn deed re 
not of itself show that Wing was not a bona fide purchaser. Stebbins 
Da: Croke, 14 L. D.,498; Osborn +. Knight (on review), 23.1. D., 216; 
Moelle v. Sherwood: 448 U, S., 21; United States v. California, ete. Land 
Co., Id., 31. It is clainted, neworee that, even if the evidence of the 
“parol agreeménit: between Wing and the railroad company, was adinissi- 
_ ble, which is denied, it shows a past consideration. from Wing to the 
-company, which is not sufficient to entitle wi g to nex considered a bona 
fede; purchaser. . 7 : 
‘That . evidence: may iy given ot a seaman’ tot mentioned in a 
; decd, provided it be not inconsistent with the consideration expressed 
in. it, is accepted law (Greenleaf Tiy., Secs. 286 & 304; Richardson. ~ 
| Traver, 112 U.8.,423); and the ence establishing Wing’ S purchase a 
does. not show a est consideration, but that the.deed from the company 
to Wing was the consummation of an agreement for the exchange of 
property, which is held, in Grandin v. La Bar, 23 L. D., 301, to be within 
the remedy of the statute. Then it is said that Wing at and prior to 
_ the time of his purebase from the company had actual or presumptive 
knowledge of the existence of the pre-emption declaratory statement 
of Geveroux, filed March 24, 1856, which it-is claimed constituted a 
fatal defect in his title. Theres is no evidence that Wing had actual 
knowledge of the filing of Geveroux, and his good faith is not impugned 
‘by. the fact that prior to his purchase from the company he had been 
receiver of the land district within which the land ne Osborn . 
Knight (on review), 23 L. D., 216, 
One question remains. Iti is assumed. in the decision appealed from, 
that it was decided by the Department, when the case was before it on 
_Anderson’s and Wing’s appeals, that Wing was entitled to lot 1as well — 
as lot 2, thus reversing your office decision of December 2, 1892, on that 
‘point. But an examination of the decision of the Department does not 
show such reversal, Its decision was simply that, ‘as the facts appear 
to. raise a question of Wing’s good faith in the matter,” a hearing. should 
be had “‘on that point.” If his good faith: should be: established, he | 
‘should be allowed to purchase the land; but. whether both lots or one, 
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is not determined. In-his application to purehase, Wing applies for the 
entire area of lots 1 and 2. But the conveyance from the conipany to. 
. Wing only covers lot 2 and *‘so much of lot 1 as lies east of and adjoin: 
ing lot 2.” Lot 1 contains 49.50 acres, and the portion purchased by 
Wing appears to cover about ten acres. Wing has no claim to purchase’ | 
under section 5 the remaining thirty-nine acres, which he did not pur-. 
chase from-the company. Butit is held by the Department: in the case. 
of Union Colony v. Fulmele (16 L. D., 273), that a bona fide purchaser. 


from a railroad company of less han a legal subdivision is entitled to. _ 


purchase from the United States, under the fifth section of the act of © 
March 3, 1887, the land purchased from the company and receive patent. 
therefor upon making the proof required by said section; but that the 
patent in such case should contain a-recital that it is issued under 
the provisions of said section. ; 
In accordance with this decision Wing - wil be wlipeed to pur Ghane: 
lot 2 and “so much of lot 1 as lies east of and adjoining lot 2,” and 
Anderson permitted to complete his filing as to the residue of lot 1, 
But. before patents can .issne, a survey of that part of lot 1-which is. 
embraced in Wing’s claim must be made, the necessary survey to be. at- 
the expense of Wing, and the plat thereof duly approved. ; 
Your office decision is modified accordingly. 


O'BRIEN 2. NorTHERN. PACIFIC R. R..Co, 


Motion for review of departmental decision of February 10, a 22: 
LL. D., 135, denied by Secr etary’ Bliss, May 6, 1897. 


INDIAN LANDS—CONTEST—ALLOTMENT. 
NoORSTRUM v. HEAD. 


Under the regulations of the Department, land included within the occupancy of an. 
Indian is not subject to entry, and a contest against an entry of land, 80 
excluded from disposition, will confer no right upon the contestant that will — 
es prevent. ‘tho Department from subsequently holding the land in een 
with a view to its allotment to the Indian. ee ee 


Secretary Bliss to the Commissioner of the. General ia Office, May 6, 
(W. V. D.) | | 1897, — e -« . (F. W. ©.) 


With your office letter of April 5. 1897, was forwarded a motion, filed 
on behalf of Alfred Norstrum, for review of departmental decision of 
_ October 3, 1896 (not Teparied): in which the action of your office in 
dismissing his contest against the homestead entry of Henry C. Head, 
covering lot 5, Sec. 17, and lot 1, Sec. 18, T. 12 N., R. 26 W., St. Cloud 
land district, Maniiesota: Was aftirmed. 
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. Head’s: entry was made September 22, 1891, and on October: 15, 1894, 


Norsieani filed an affidavit of contest aeaiieE said entry; alleging that 7 


Head had uever resided upon said tract since making his entry and 
that he had wholly abandoned the same. In support of his claim Head 
offered testimony tending to show that he was preyented from taking 
up. his residence npon this land by an Indian named Chinorton, alias: 

_ Big Pete, who had been living upon a part of the land, and that he 
had. only. been able to secure the consent of said cen to build a 

house upon the land a short time prior to the filing of said contest... 
Upon this showing your office decision held, in view of the depart- 

mental circulars of May 31, 1884 (3 L. D., 71), and October 26, 1887 
(6°L.D., 541), that it was error. to-allow Head to make eniry of the 
laud while the Indian was in possession thereof, living upon and claim- 
ing the same. WHead’s entry was therefore held for cancellation and 
_. Nostrum’s contest dismissed; from which action both parties appealed 
to this Department. : 

In order that the eee might ie advised of the extent of the > 
Indian's claim, an investigation was. made tliereof by a special agent 
of the Indian Office, at the request of this Department, and as a result 
of the investigation the Commissioner of Indian Affairs recommended: 
that the Commissioner of the Géneral Land Office be instructed to with- 
hold said lot 5 of Sec. 17 from entry. 

The motion for review seems to be based upon the ground that no. 
_ formal claim has been made to this land on behalf of the Indian and 
that the reservation of the tract occupied, by hini is not at his own 
_ request or desire. 

There can be no question, however, but that ae the sieulaes 
before referred to the allowance of Head’s entry, whether inadvertent 
or otherwise, was clearly an error, and this Department having before 
it facts which it deemed sufficient to warrant a reservation of the land 
‘occupied | by the Indian, affirmed the action of your office aud directed 
that said lot 5 be held in reservation with a view to its allotment to the 
Indian | under the provisions of the act of January 14, 1889 (25 oa 
642). 

This action of course disposed of the contest, under which Nostrum 
secured no such rights as would prevent the reservation of the land, — 
' and his motion is accordingly denied. | | 


| HENSLEY V. WANER. 


Motion for review of departmental decision of January 30, 1897, 24 
L. D., 92, denied by Reeetne aia May 6, 1897, : 
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‘EXEMPLIFICATION OF RECORD—PRELIMINARY INFORMATION. 
EF. M. CaARRYL. 


A request for information as to the cost of certified copies of specified papers, or 
-. _ records, in the General Land Office, is entitled to a response with such infor- 

mation as may of necessity be rearen to form the basis for a roads for an 
wi! exemplification of the record. — 


“Secretary "y Bliss to the Commissioner of the Gaierar Land Ope, Mar y 5, 
sails . $s 189%. ae : “(G. B. G). 


: [have your favor of. the 3rd instant transmittin g a copy of a letter 
from F, M. Carryl of Newark, New Jersey, addressed to myself and 
| referred to your office by the ie pacanene on April 27, 1897. | 

. It appears that Mr. Carryl desires certified copies of certain papers 
relating to fractional section 10; T. 39 N., R. 14 E., 3 P.M, pO 
~ now in the city of Chicago, among other things,— : 

- Copy (dated) of any map or maps showing any resurvey or changes 
from map of-original survey of this tract. - 

It is submitted by your office that this would appear to include 4 
copy of the plat approved October 16, 1896, of the survey of the Jake 
front, executed by Frank Flynt and Walter T. Paine, U. 8. surveyors, 
in pursuance of instructions from the Commissioner of the Gerieral . 
Land Office, dated September 24, 1896, and you ask for instructions as 

to whether there can be furnished. at this time a copy of the plat of 
| this last survey, the same to be certified asa true and literal exempli- | 

fication of the official plat. of said survey on file in your office. 
Sections 460-and 461 of the Revised Statutes provide that—. 


Whenever any person claiming to be interested in or entitled to land, under any > 
grant or patent from the United States, applies. to the Department ot the Interior 
for copies of. papers filed and remaining therein, in any wise: affecting the title to such 
land, it shall be the duty of the Secretary of the Interior to cause such copies to be 
made out and authenticated, undér-his hand and the a of the General Land tree 
for the person so applying: : a 

All exemplifications of patents, or papers on file or of ee in the Gcnceal ania’ 

- Office, which may be required by partiés interested, shall be furnished by the Com- 
missioner. upon the payment by such parties at the rate of fifteen cents per hundred 
words, and two dollars for copies of township plats or diagrams, with an additional 
sum of one dollar for the Commissioner’s certificate of verification with the General 
Land: Office seal; ; and oné of the employes of the office shall bé designated by the 
Commissioner as the receiving clerk, and the amount so received shall; under the 
direction of the Commissioner. , be paid into the Treasury; but fees shall not be 
demanded for such authenticated copies as may be required by the offirers of any 
. branch of the government, nor for such unverified copies as the Commissioner i in his 
discretion may deem proper to furnish. : 


_ It does not appear from the [etter of. Mr. Gis that he ae to. be | 
interested either for himself or as the representative of another, or that 
he is entitled to or claims to be entitled to the land to which the papers 
desired relate, under iG grant or Devent from the United States, nor 


bis ad 
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can his letter be treated as an application to the Department for certi- 
fied copies of any Reapers or exemplifications of any records of your 
office. 

It is a request for information as: to the cost, by items, of certified 
copies of certain papers and records therein specified. - 
A due. regard for property rights and private interests within the 
jurisdiction of this branch of the executive department of the govern- 
- ment, the supervisory control of which is cast upon the Secretary of the 
Teron by law, would seem to require that inquiries of this sort should 
--be answered, and such information furnished as may of necessity be 
required to form the basis of a request of or demand on the proper 
officer for the application of a Statute in any case pueeet to come witEny | 
its provisions. e * 
_I have. therefore to direct that the information desired ie furnished, 
and that on a proper demand being made under the sections of ‘the: 
revised statutes above quoted, by a party or parties coming within the 
letter or spirit thereof, that such copies and exemplifications be fur- 
nished as is therein provided, due regard being had for the pubne: 

interest. . 
- he cost of the. copies deaired should be appreciated and a deposit 
of money required ue cover the cost of their preparation. | 


BENSON 2%. STATE OF IDAHO. 


7 “Motion. for review of departmental decision of January. 8, 1897, 2 | 
OL, D., 272, denied by pecretery roca Hay 6, 1897; 


—_—_—_ 


- RATLROAD SELECTIONS—NON-MINERAL AFFIDAVIT. 


INSTRUC TIONS. 


Secretar y Bliss to ais Commissioner of the General Land ie, May y 10, So 
. 1897, | _ 


- Tam in receipt of your letter ‘‘N” of the 5th: instant, relative ic the 
departmental order of the 9th ultimo, 24 L. D., 321, amending the last 
paragraph of the circular of July 9, 1894 (19 ii D., 21), providing for: 
the examination of selections bay paiecad companies. of lands i in miner al: 
belts. : 
‘In your letter you call attention to the fact said order in aaiiaen a 
making the amendment referred to, also directs a modification of the 
form of the mineral affidavit now in-use in your office; and that wa 
- strict construction” of said order “must be held to apply to all cases, 
of whatever character in which a non-mineral affidavit. is now Tequired, : 
for it directs that the form of the non-mineral affidavit now in use in 
this office be amended;” and you suggest that if the purpose of said 
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amendment was intended to apply only to state and. railroad selections, 
then the departmental order of the 9th ultimo be amended as follows: 

That in lieu of the words “now in-use in this oftice,” the words “in 7 
state and railroad selections,” be inserted. - i. 

- The purpose of the amendment to the instructions of J fig 9, 1894, 
by the order of Aptil 9, 1897, was intended to apply to state and rail- 
road selections only, and in order to avoid the complications that may 
arise by the construction placed upon it by your office, said order is 
amended as follows: = 

~In the second line of the last paragraph on page two of said Gries 
the words “now in use in this office” are stricken out and in lieu 
thereof the words “in state and railroad sélections” are SLUSbILULed, . 
so that said paragraph will read as follows: 

“Tt is also hereby ordered that the forin of the non- mineral aftidavit 
in state and railroad selections be amended as follows,” etc. 


-- RAILROAD GRANT-INDEMNITY SELECTION-SPECIFICATION OF LOSS. 
NORTHERN PACIFIC R. BR. Co. ». SHEPHERDSON. | 


The departmental order of May 28, 1883, waiving specification of lose, was made at 
- a time when the indemnity withdrawals for the Northern Pacific were held valid, 
and that fact must be taken into consideration, aud given effect, in the eNeDOSIs 
‘tion of selections made tliereunder, 
Under the grant to the Northern Pacitic indemnity selections may be made within 
the lirst indemnity belt urrespoqhive on the State or Territorial lines within which — 
the loss occurs. — = 


Mareen y Bliss to the Commissioner of a General Land Office, May 10, 
(W.V2D.): 8 | 1897, oe SA (FW. C.) 


The Northern Pacific Railroad Company has appealed from. your 
office decision of December. 22, 1894, holding for cancellation its indem- 
nity selection covering the SW. 4.of.the NW. 4, the N. 4 of the SW. 4 
and the NW. + of the SE. t of Sec. 13, T. 33 N., R. 40 E. Scalar 
land district, Washington: ed permitting the homestead entry made 
of said land by William Shepherdson May 12, 1890,-to remain intact. 
_. This tract is within the indemnity limits of the grant to said com- 
pany and was included in its list of selections filed May 25,1885. . This 
list was presented under departmental circular of May 28, 1883 (12 
iL, D., 196), and was not accompanied by a pone oe of renee asa 
- basis ‘therefor, 

On October 31, 1887, @ supplemental list was filed: in which losses’ 
were designated in Bulle in amount equal to the lcotd lands. These 
losses, it appears from your office decision, were of lands within the | 
Yakima and Coeur d’Alene Indian resery a in the States of Wash- : 
ington and Idaho, respectively. | 
.> On September 2, 1892, the company filed. a-rearran ped list of ie losses 

so as to specify fhe same tract for tract with the selected lands. : 

106 
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_. As before stated, Shepherdson made homestead entry May 12, 1890, 
and in his affidavit alleged settlement upon the land April 16, 1890. | 
Your office decision holds that the company’s selection of 1885 was not 
protected by the order of 1883, for the reason that the Jands were not 
withdr -awn, the indemnity withdrawal being in violation of law, and 
in support thereof referred to the case of John O. Miller v. Northern 
Pacific R. RB. Co. (11 L. D., 428). 
In the case of the N en Pacific Railroad: Company V. Holtz (22 
L, D. , 309) it was held (syllabus): | 


- The order of May 28, 1883, waiving specification of loss in gan of indemnity 
selections, was made at a time when the indemnity withdrawals for the benefit of 
the Northern Pacific were held valid, and that fact must be considered and given 
effect in determining the scope and purpose of said order, alt hough such withdrawals © 

are now held invalid. 
| It is fur ther held that the designation made in 1887 1 was not sufficient, 

for the reason that selections can not be made in Washington for inde 

lost in Idaho until it is shown that such losses can not. be satisfied in 
the latter State, and in support thereof reference is made to the case of 7 
‘Northern Pacific R. R. Co. (17 L. D., 404). 

In reviewing the case cited, this Department held (20 L. D., 187), 
“that indemnity selections may be made within the first indemnity 
belt, irrespective of State or Territorial lines.” 

The objection stated in your office decision, to the company’s selection, — 
is therefore not sufficient, and it must be held, unless other ‘good and 
sufficient reason appears upon further examination of the company’s 
_ selection by your office, that its rights under its selection dated back as 
of the time of the presentation of the list of May 25, 1885, and as 

this is long prior to Shepherdson’s entry, the same must iiterotece be 

‘canceled. : 

Your office Gen) 1s speondin sly reversed. 


| DESERT LAND ENTRY—MORTGAGE—ASSIGNEE. 


THomAS Hi. JEREMY. 


A enoeeass of inde covered by a desert land entry cannot be regarded as entitling 
_ the mortgagee +0 the status of an assignee of the entry, until after foreclosure of | 
the mortgage, if, under the laws of the State in which the land is situated, a 
mortgage of ree PEODEEDY is not a conveyance thereof. 


| Secretary Bliss to the Commissioner of the General Land Office, May 10, 
(W.Y. D.) } 1897, _ (J. L.) 


‘This case involves the N. 4 of section 29, T. 1 N., R. 2 W., Salt Lake 
City land district, Utah. 

On September 16, 1893, William C. Dyer made desert jana entry No. 
3843 of said tract, contaiiine three hundred and twenty acres. On | 


od 


. §aine as BeHown by attached proof. 
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September 16, 1895, Thomas K. Jeremy filed his. affidavit in the follow- 


| in 2g words: ‘ 


IN THE U. S; LanD OFFICE, 
. Salt Lake City, Utah, September 16th, 1895, 


Thomas E. Jeremy being duly sworn on oath says he is a citizen of the United 
States of lawful age, and the assignee of William CG. Dyer, who made desert land 
entry No. 3848, September -16, 1893, for the north half of section 29 in township 1 
north of range 2 west, 8. L. M. containing 320 acres. That said land was assigned _ 
to him by mortgage on the 9th day of October 1893. That since then, said Dyer has 
died leaving no heir, and afiiant has taken possession of said land and reclaimed. the 


—— Tuos. E, JEREMY. 
Subseribed and sworn to before me this 16th day of September A. ‘dD, 1895. | 
. BYRON GROO, Register... 


With said affidavit, Jeremy filed (1) a certificate, dated September 


16, 1895, and signed by one Arthur Parsons, OCTeL ys Ny Ged, Co., 


stating 


| ‘that Thomas E. Jeremy is ihe owner of two certificates a Bioek one No. 196 for 74 
shares, and one No, 253 for two shares of the capital stock of the North Point Con- 


solidated Irrigation Company of this city and county, Utah Territory. Each share 
is of the par value of ten dollars, and each share is estimated to be sufficient to 3 WTi- | 
gate nine acres of Jand;. 


(2) the affidavits of himself and Thomas L. Irvine and Levi A. Reed, 
all dated September. 16, 1895, and stating | +* 


that there was expended by Thomas E. Jeremy, assignee of William C. Dyer, eae 


jing the second year after the date of said entry, that is after the 16th day of Sep- 
tember 1894 and before the 16th day of September 1895, the sum of $487, being not | 


_ less than one dollar per acre of the area thereof, and that the said sum was expended 


in the following manner viz: In purchasing water stock for irrigating said land the - 
sum of $327, and in clearing a portion of said land $160; total $487; _ 

and (3) a copy of a mortgage dated October 9, 1893, purporting to have 
been executed by William C. Dyer, and conveying the N. 4 of section 


(29 aforesaid to Thomas E. Jeremy, as a mortgage to- secure the pay- 


ment of $1500 of money, loaned to improve said land, and evidenced by 
Win. C. Dyer’s promissory note for $1500 made payable to the order 
of Thomas EK. Jeremy.on or before three years after date, which is 
copied in the mortgage. : 

On December 6, 1895, your office, seisitenae ‘aie affidavit of 
J eremy aS an aces for recognition as assignes . of William ©. 
Dyer, decided (among other things) | 
that until after foreclosure upon the mortgage he (Jeremy) can not be recognized . 
as the assignee of the entry; and that then he could not be so recognized, nor could . 
any other vendee under the sale by decree of court, unless he should show the quali- 
fications exacted of an assignee of a desert land entry, 

From said decision J eremy has appealed to this Department. 

The Statutes of Utah provide that— 

A mortgage of real property shali not be deemed a conveyance, hatave: its terms, 
so as to enable the owner of the mortgage to recover possession of the real property 
without a foreclosure and sale, (Compiled Laws of Utah, Vol. 2, p. 324.) 
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~ Such being the law of the State where. the. property in question is 
situated, the Depar tment: cannot, in view thereof, recognize the appel- 
lant Jereiny as the assignee of ieee until he has foreclosed his mort- 
gage and become the purchaser thereunder; and the decision of your 
office must therefore be affirmed. 

~The fact however, if true as alleged, that Jeremy took possession of 
the property after the death of Dyer, and has since kept up the neces- 
sary expenditures and impro vements thereon with a view to preserving, 
as far as “possible, the security for his debt, no heirs of Dyer having — 
appeared to claim the land, would seem to present strovg equities in | 
his favor, and if he shall by the foreclosure of his mortgage under the 
~ laws of Utah, as suggested, place himself in a position to be recognized 
as the assignee of Dyer, I see no just reason why he may not be allowed 
to submit proof under the former’s entry, and if so submitted the same 
will be duly considered. 

ae sald office decision is accordingly affirmed, 


| OKLAHOMA LANDS—QUALIFICATIONS Or SETTLER. 
Huycx ET AL. v. H ARDING. . 


as salteant for the siete of entry in Oklahoma is not disqualified by reason of hig 
_.. knowledge of the conutry, gained through. residence therein prior to the pro-. 
i hibited period. 


Secretary Bliss to the Commissioner of the General Rina 1 Office May 10, 
(W. V.D.) OS oe ER NOOK | (W. 0. PB.) 


B. BE. Smith. and Allen R. amine have both appealed from your 
office decision of November 26, 1895 in the case of Charles M. Huyek, 
3B. E. Smith and Allen B. Donaldson vy. Allen R. Harding involving the 
SH. 4 of Sec. 21, Tp, 21 N., R. 1 W., Perry, Oklahoma land district. 
This tract is a part of the body of lands known as the “ Cherokee 
Ontlet” opened to settlement at noon ou Saturday September 16, 1893, 
Harding made homestead entry for said tract on September 18, 1893. 
On September 20, Huyck filed affidavit of contest against said entry; 
on September 22, Smith filed his affidavit of contest, and on October 
28, Donaldson filed ‘his affidavit, each one claiming to be the first 
settler upon Said tract. After a hearing at which all parties appeared 
and submitted testiniony, the local officers found that Huyck was the 
first settler and awarded the land to him. Notice of this decision was 
acknowledged by the attorneys of the respective parties on March 12, 
1895,-and appeals therefrom were filed, by Harding on April 5, by Smith 
on April 11,and by Donaldson on ‘Apel 13,following. Your office found . 
that Donaldson’s appeal was filed too late, declared the local officers’ 
decision final as to him, and affirmed said decision, awarding the land 
to Huyek as the first settler. > ppeals by Harding and Smith bring 
the case here. : _ a ee 


- 
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These appeals agree in urging that Huyck was disqualified as a claim- 
ant for this land because of the advantage he had over other claimants 
owing to his knowledge of the country obtained by a residence there. 
prior to the opening of said lands to settlement. The act of Congress 
approved March 3, 1893 (27 Stat. 612-640) authorizes the opening of. 
these lands to setélement by proclamation of the President and contains | 
. the following provision : . : : 7 | 
. No person shall be permitted to occupy or enter upon any of the lands herein 
referred to, except in the manner prescribed by the proclamation of the President 
opening the same to settlement; and any person otherwise occupying or entering 
upon. any of said lands shall forfeit all right to acquiring any. of said lands. 


_ The proclamation of the President dated August 19, 1893 (17 L. D., 
230) declared that said lands would be opened to eetLiamient at 12 o’elock — 

noon on Saturday September 16, 1893, prescribed rules and regulations 

for the occupation and settlement of said lands, and as to premature 


RE occupation thereof repeated the words of the statute quoted above. 


The facts as to Huyck’s knowledge of these lands and the manner in’ 
which it was acquired are to be found in his own testimony. When 
asked to state how he became acquainted with that country he replied : 
_I have lived in this country ten years, have worked for cattle men right on this 
range all around w ‘here Wharton, Perry stand. I know every divide, every ek 
and all crooks and turns there is in this locality. . 
He further says that he knew very near where all the lines of this 
tract ran, that be did not enter the Cherokee Strip between August 19, 
and September 16, 1893, that he was last in the Strip prior to Septem. 
ber 16, 1893 on july 7, when he went to Wharton to get money due 
him from the railroad company for which he had been working, that 
| during the winter of 1892-3 he worked for a hack line company up to 
about the last of March and then: for the railroad company until about 
the first of June, living during that time in a dug out built by the hack 
line company near Wharton and in the vicinity of this tract. He fur- 
ther states that he knew the country as well three years before as he 
did the day he maile the run, that he knew other tracts better than the 
one he selected and admits that his knowledge of the country possibly 
gave him some advantage In selecting a route to travel over, to reach 
any particular tract. He says he expected to take land in section 27, 
‘but finding some one there he passed on and located on the first tract 
he found unoccupied. No other witness testified upon this point in the 
case aud the above statement gives the substance of all the testimony 
as to Huyck’s presence in that country prior to the opening. | 
It is contended that the facts in this case bring it within the rule 
laid down in Faull +. Lexington Townsite (45 L, D. 389). The facts. 
testified to in that case are not set forth in the devision but it is said: 
I think it is clear from the evidence, that not only, the townsite company, but that 


Faull, made au examination and selection of the tract in dispute, subsequenit to the 
passage of the act of 3 Marcb 2, 1889, and prior to the time fixed by the President's. 
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proclamation for the opening of said lands to aeiblanbné, hence Faull i is albgpalited te 
from appropriating the same as a homestead. | 


It has been held in regard to the lanils in the Cherokee Outlet, that 
the inhibition against entering upon and occupying them runs from the 
date of the President’s proclamation, August 19, 1893, opening said _ 
lands to settlement. Townsite v. Morgan et al., 31 L. D. , 496. 

In the case at bar the evidence shows that Huyck did not make any . 
examination of this tract during the prohibited period, and that he was 
not, in fact, within the boundaries of these lands during that period. 
The rule in the Faull case does not therefore apply here. Neither can 
the fact that. Huyck had a knowledge of the country gained prior to the 
prohibited period be held to disqualify him from. ate land therein. 
In Golden v. Cole’s Heirs (16 L. D. » 875) it was said: | 


_ Itwas impossible to deprive people who had been over the Territory of the aw . 

edge they had thus acquired, but it was the intention of Congress that persons 
should stay ont of the Territory after it had .been secured as a part of the buble 
domain until a certain hour. 


In Curnutt v. Jones (21 L. D. 40) it a shown that Jones was well 
acquainted with the particular tract claimed by him at the date of the 
act authorizing the opening of the lands to settlement, that he had in 
fact selected it prior to that time and that he freyuently passed through 
that section of country after the President’s proclamation fixing the 
date at which the land would be opened for settlement. It was held 
that Jones was not disqualitied to take the tract in dispute, it being 
said: 

‘Jones, the defendant in this case, had lived for‘some time on the border of the ter- 
ritory, within less than a mile from the line, and. almost from the necessity of his 
situation was familiar with the lands in the immediate vicinity. His information 
respecting them, and particularly. respecting the tract subsequently entered by him, 
is shown to have been acquired long prior to March 2, 1889, and as was well said in 
the case of Golden v. Cole’s heirs, supra, ‘‘It was. impossible to deprive people who 
had been over the Territory of the knowledge they had thus acquired.” This peri- 
odical visits to Oklahoma city, which was at once his post office, his most convenient 
and accessible railway station, and his market town, do not appear to have brought 
him any advantage over other persons seeking lands in the Territory, and his entrance 
therein tipon the missions aud for the purposes indicated by the evidence, it having 
been made affirmatively to appear that he reaped no advantage therefrom, should 
- not, in my opinion, be held to disqualify him. 


In Monroe ¢e¢ al. v. Taylor (21 L. D. 284) it was shown that one ‘of the 
claimants, Jordan, went into the Territory i in 1888, prior, to the act of | 
March 2, 1889, and selected a tract adjacent to the one there in contro- 
versy,. that he went out on the order given to vacate the Territory, and 
that after the passage of said act he was three times within the pro-. 
hibited territory, to visit in his professional capacity a sick patient, and 
that during those visits he did not seek to obtain any information t In 

reference to land. In view of these facts it was said: 


No Inowledge of this particular tract of land, or of adjacent lands, obtained prior 
to the passage of the act of March 2, 1889, however advantageous such information 
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might be, could have the effect of. disqualifying him for subsequent entry, and the — 
' presence of Jordan inside the Territory during the prohibited period, under the cir- 
cumstances detailed, would not disqualify him unless it should appear that he. 

* acquired some advantage over others by reason of such visits. The conclusion that 
he did or could obtain such advantage seems to be clearly negatived by the evidence. . 

In the case of Hensley v. Waner (24 L. D., 92) the doctrine laid down 
in Monroe e¢ al. ». Taylor is reaffirmed. 

In the case under consideration Huyck like the various claimants i in 
the cases cited, acquired a knowledge of the country by a long acquaint- 
ance th Bpewith prior to the prohibition against entry thereon and added 
nothing to his information in respect thereto after the beginning of the. 
prohibited period. The conclusion of your office npon this point in the 
case, that Huyck was not disqualified as an entryman by reason of his 
knowledge of the country gained: by a residence therein prior to- the 
prohibition against entry upon said lands is in accord with the rulings 
of this Department as laid down in one: cases herein cited and is 

concurred in. 3 

The only other question presented By the record for esnnideration is | 
"as to the priority of settlement. upon the tract in dispute. The testi- _ 
mony is voluminous, and, as is to be expected in view of the conditions » 
under which the claims are asserted and. the fact that there were four 
‘different claimants, itis contradictory. The substance of tlie testimony 
submitted in support of the respective claims is set forth in the decision _ 
appealed from and it is not necessary to repeat it here. An examina-— 
tion of that testimony leads to a concurrence with the conclusion reached - 
by the local officers and in your office that Huyck was the prior settler _ 
upon this tract. He followed up that settlement by residence which 
has been continuously maintained and by such improvements as indi-. 
cate his intention to ake the place his home. He also showed himself 
duly qualified to make homestead entry. 7 7 

The econ appealed from is pBerotore hereby affirmed. 


SCHOOL LANDS—INDEMNITY SELECTION. 
WILLIAM WILEY. 


A school indemnity selection not made within the land district in which the loss 
occurred, as required by section 2276, R. S., may be held valid, in the absence of 
any intervening adverse right, under the amendatory act of February 28, 1891, 
which removed said restriction. 


Secretary Bliss to the Commissioner of the General Land Office, May 10, 
(Wea Vee): 1897, | — (0. W. P.). 


From the record in the case of Wiliam Wiley, it appears that on 
September 26, 1895, Wiley made desert land entry of lot 1 and the NE.4_ 
of the NW.4 of See. 31, T. 22.5., BR. 59 W., Pueblo Jand district, 
~ Colorado. | | a 
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‘Said.entry was held for cancellation, as invalid, by your office deci- — 
sion of December 19, 1895, upon the roid that the land entered had | 
been selected by the State of Colorado as school indemnity, in list No. 
| 3, filed in the local office January 6, 1890. | | 
' From this decision Wiley has appealed to the Department, contend: 
| ing that the indemnity school selection made by the State of Colorado 
is controlled by section 2276 of the Revised Statutes, whieh provides 

that such indemnity “shall be selected within the same land district” 

in which the losses occur, and not by the aét of February 28, 13 '1, which — 
provides: | . | 
_ That the lands appropriated by the preceding section shall be selected. from any. 
upappropriated, surveyed public lands, not mineral in character, within the State or 
Territory where such losses or deficiencies of school sections occur. (26 Stat., 796.) 
It is true that, when the State made the selection in question, its 
right of selection was restricted to lands within the same district in 
which the loss occurred. But the act of February 28, 1891, supra,- 
removed that restriction long before Wiley made his desert land entry, 
and I can see no reason why, the restriction being removed before Wiley 
applied to enter the land, the selection should not be held to be valid. 
(Bee State of Dakota, 13 Li D., 708.) 

Your office decision is tierstore affirmed. The motion to dismiss 
Wiley’s appeal, filed “by the attorney for the Bent- Utero een 
Company, 2 as Inter venor, is Se | 


INDIAN ALLOTMENT—CONTEST. 
ADAMS v. GEORGE. 


The action of the Office of Indian Affairs on allotments is conclusive, so far as the 
General Land Office is concerned, as to whether the Indian was a settler on the 
land, and whether he was entitled as an Indian to receive an allotment. 


Secretary Bliss to the Commissioner of the General Land Office, May. 10, 
(W.V.D.) ~ | | L897 | (J. L.) 


_ This case involves lot 7 of section 19, T.17 N., R. 2 E., Humboldt 
meridian, in Humboldt land district, California, containing 39.59 acres. 
On September 8, 1892, John B. George, a halt-blood Indian of the 
Klamath tribe, filed in the district land office, his application No. 29 to 

have allotted to him under the act of February 8, 1887 (24 Stat., 388) 

as amended by the act of oon 28, 1891 (26 pean 794), lot 7 of sec- _ 

tion 19 and the NE. 4 of the NW. 4, and the N. 4 of the NE. 4 of section 

— 30, T.17 N., R. 2 E., Humboldt merle. containing 159. 5) acres of 
sareeued lends valuable only for gees purposes. And the allotment 

‘was duly made. he 

On October 15, 1892, Mary A. Adams filed her affidavit of contest, - 
corroborated by Horace Gasquet, against said allotment so far as it 
embraced the lot 7 of section 19 aforesaid, in which affidavit she 
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alleged: (1) That on September 25,1892, she made actual settlement 
on lots 6 and 7 in section19” and lots 7,8 and 9 of section 20, in the 
township atoresaid, containing 139. 40 acr es; (2) that George iad never 
made any settlement on any portion of the lands embraced in ‘the 
allotment to him; and (8) that George’s application was Snot. sworn to. 
before an authorized officer, and is therefore void. , 

The local officers rejected said affidavit of contest, “because the 
land had beeu allotted to the claimant before the alleged settlement of 
the contestant” was made. | 

Adains appealed. And on September 14, 1895, your office (by letter 
‘*(¢”) affirmed .the actiou of the local officers, refused to order a hear- 
ing, and dismissed the affidavit of contest. 

On December 24, 1895, Adams filed an appeal, which was transmitted 
to this Department by your office on March 3, 1896. 

By letter “G” of June 12, 1896, your office transmitted to this Depart- | 
ment (1) a paper purporting to be John B. George’s relinquishment of 
lot 7 of section 19 as aforesaid, (2)-a homestead application of Mary Aj 
Adams embracing said lot, aie (3) certain correspondence in regard to | 
a survey affecting said lot. All of said papers were filed in the local — 


land office on May 23, 1895, while the appeal was pending here. Upon 


the recommendation of the Commissioner of Indian Affairs the Secre- 
tary declines to accept and will not recognize the said relinquishment. 
Your office decision of September 14, 1895, rejecting Adams’ affidavit: 
of contest and refusing to order a nea was clearly right. 
The papers show that George’s application was sworn to. before M. 
Piggott, a special allotting agent, who was duly authorized to admin- 
ister oaths in that case. (See section 3 of the act of February 8, 1887, 
and paragraph 628 ofthe Regulations of the Indian Office.) | 
The affidavit of coutest shows that Adams made her settlement on 
September 25, 1892, seventeen days after the allotment to George had 


been placed on record. So that she was not a prior settler, and 


had no rights that were violated by the allotment. 

The other allegation in the affidavit of contest, towit: “That Geor ge 
had never nade any settlement on any portion of the lands embraced 
in the allotment to him,” presented a question of which your office had 
not, and even now has not jurisdiction. | 

The regulations prescribed by the ener on June nor 1896 (22 L. 
D., 709) provide that 
the action of the Office of Indian Affairs on said allotments Rail be conclusive, 


so far as the General Land Office is concerned, as to whether the Indian was a settler - 
upon said Jand, and whether he was entitled as an Indian to make an allotment. 


Your office decision is hereby affirmed. 
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‘RESIDENCE—ABANDONMENT—VOTING. 
-PRATSCH EF AL. v. DOBBINS ET AL, 


Rogisterin Ps and voting for several successive years in @ erecnicn in which the land i 1S 
not situated, on an oath as to actual residence in such precinct, raises a conclu- 
sive prespmption against a claim of residence for the same period on the land. | 


Seor eters y Bliss to the Commissioner of the General Land Office, Ma y 10, 


(W. V. D.) 1897, — (RW. HL) 


The plat of township 21, range 9 WwW. , Oly mpia district. eennes 
ton, was filed in the local land office, March 8, 1895. 
~ On the same day, Thomas Thor pe filed a pre- smote declaratory state- 
ment for the W. dof the SE. z and the 8. 3 of the SW. 4, Sec. 26, of said 
township and range, alleging settlement in October, 1890, and improve- 

ments of the value of $685; Charles R. Pratsch filed pre-emption 
. declaratory statement for the SW.4 of said section 26, alleging im- 
provements of the value of $450; ana Hiram KH. Hulet made homestead 
entry for the SE. 4 of said section, alleging settlement prior to Janu- 
ary, 1895, and ealadble improvements. —- — 

On May 7, 1895, Levi Dobbins filed application to enter the Sw. 4 of 
said section, under the timber and stone act of June 3, 1878 (20 Stat., 
89), allegin g that said land was valuable chiefly for. timber and oie. 
was unfit for cultivation, and was uninhabited, and that it contained 
no mining or other improvements. 

On May DD. 1895, Thorpe gave notice to Hulet, Dobbins and Pratsch 
that on J uly 20, 1895, he would make final proof for the land claimed 
by him before HL M. Sutton, United States Comniissioner, at Montesano, 
Washington. On said day, Thorpe and his witnesses appeared before 
‘said commissioner, and submitted their testimony, which was received 
at the local oftice on July 22, 1895. On this last named day, Hulet, 
Pratsch and Dobbins filed protests against the allowance of said proof, 
and the local office rejected the same because one of Thorpe’s two wit- 
nesses adinitted on cross-examination that he had not seen the land 
a claimed by Thorpe, and had never seen Thorpe on the land, until Feb- 

_ruary, 1895, From this rejection Thorpe appealed to your office... 

— Ou May 8, 1895, Dobbins advertised his intention to make proof on 
his timber iene claim, and J uly 23, 1895, was fixed as the time, due 
notice being given to Pratsch and Thorpe to BHOW.< cause why Dobbins’s- © 
entry should not be allowed. | 

On the day named Dobbins made his final proof, Pratwoh and Thorpe 
each filing protests and alleging bona jide settlement and valuable 
improvements at the date Dobbins applied to enter the land. 

Thorpe’s final proof having been rejected, as heretofore stated, the 
proof of Dobbins was suspended to await the hearing on Pratsch’s 
protest, set for September 10, 1895, and of which Dobbins and Pr atsch 
were notified. 
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Asa result of the hearing, the local office allowed the proof of Dob- 


bins, dismissed Pratsch’s protest, and held his pre- ener declaratory 


statement for cancellation. | 
‘Phe cases came to your office on the appeals of Thorpe and. Pratsch, 
and as the interests of all the claimants of the land were involved 
- therein, they were consolidated and considered together. 


The testimony established to your satisfaction the following, among Je 


other facts: that Pratsch was not a bona side resident of said land; 
that, even if he had made actual settlement thereon, he had since 
abandoned it; that the registration and poll books of Aberdeen pre- 
cinct in Chehalis county, Washington, for 1891, 1892, 1893, and 1894, 
showed that the said Charles R. Pratsch was a Tegal voter and actual | 
resident of tlie second ward of said city during each of said years, and . 
that his claim was based upon a mere pretence of settlement. Your 
office accordingly dismissed his protest, and held his declaratory state- 
ment for cancellation. 

I find that. Pr atsch’s attempted seotnnGen of his s renision ing and 
voting in Aberdeen. amounts eee one to au admission ot the 

charge. 
‘In the case of State of California ». Sever (9 L. D., 139), it was ‘held 
that Sevoy’s voting in Crescent City—a different previndtdrom that in 
which his claim was located— ‘indicated an illegal act rather than a 
chan ge of domicile,” and did not raise a conclusive presumption against 
his claim of residence. But where registering and voting have been 
done for several successive years, and an oath has been taken each year, 
by a party, that he was an actual resident of the place at which the 
registering and voting occurred, the case is entirely different, and, in 
my opinion, the presumption, either of non-residence on the land or 
abandonment of such residence, is conclusive. | 

This last supposed case, I find from the testimony, is exactly Pratsch’s 
case, and there is nothing in his appeal to the Department which raises 
any doubt, in my mind, as to the correctness of your action in dismiss- 
ing his protest and holding his declaratory statement for cancellation. | 

At this stage of the controversy it would be premature, on the part 
of the Depariment, to take any action, or express an opinion, with 
respect to the conflicting claims of Thorpe and Dobbins, in view of your 
office decision, reversing the action of the local office and suspending 
their final proofs, until a further hearing can be held to determine the 
conflict between all the parties in interest. Your order for this hear- 
ing, on the ground indicated in yout office opinion, is approved. 
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RELINQUISHMENT—CONTEST—FINAL DECISION. 
_CURNUTT v, LAWRENCE. 


A relinquishment can not be heli to be the result of a contest which had, prior to . 
the pelenduishment, been finally d decided in favor of the entryman. 


Secretary Bliss to the Commissioner of the General Land Office, May 11, 
(WWD) 189% (GW. P.) 


The record shows that on April 27, 1889, James B. Jones made home: 


stead entry of the NW. 4 of Sec. 35, Tp. 13 N., KR. 1 W., Oklahomaland 


district, Oklahoma; that on January 12, 1891, Adah Curnutt initiated 
contest against said entry, charging Jones with soonerism; that the 
local officers sustained the contest; that the entryman having died 
during the pendency of the case before the local officers, Joab Jones, 
his father aud heir at law, appealed from said decision to your office, 
aud irom your office to the Department; that the decision of your 
office, which was in favor of Jones, was reversed by the Department 
on July 6, 1895. (Curnutt v. Jones, 21 L. D., 40.) | 

It furt hee appears that on March 13, 1896, thie said Joab a ones sii 
quished said entry, and Edward L Dagens made hoinestead entry of 
said land; that on the same day the local officers transmitted their 
report, showing that notice of said departmental decision had been 
served on Adah Curnutt on November. 18, pene and that no motion for 
review had been filed. 

On March 24, 1896, Adah Curnutt presented her homestead sauce. 
tion for said land, enh was rejected by the local officers for conflict 
with the entry of Lawrence, aud on March 30, 1896, Adah Curnutt filed 
a motiou for rehearing in her contest against Jones on the ground of 
newly discovered evidence, which motion was served on Jones’s attor- 
ney on May 27,1896. On April 7, 1896, Adah Curnutt filed an appeal 
from the decision of the local officers, rejecting her homestead appli- 
cation. 

Ou August 4, 1896, the enarnens diewied Adah Curnutt’s motion 
for rehearing, on the oud that said motion was not served, until sub- 
sequently to entry.of Lawrence, and said: 

In the appeal before your office in the case of Curnutt v. Lawrence it is urged that 
the relinquishment filed by Joab Jones, heir at law as aforesaid, was the result of | 
tke contest of Curnutt v. Jones, which, if true, would lead to the cancellation of the 
entry of Lawrence and the awarding of a preference right of entry to Curnutt,. The 


case is therefore remanded to your office for such action upon the aS NGOUs of Cur- | 
nutt in the premises as may be deemed just and proper by you. 


And the case was remanded to your office “for such action upon ‘the 
allegations of Curnutt in the premises as may be deemed just and 
proper.” | 

On August 22, aa your: aries promulgated the decision of the 
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Departinent on the motion for rehearing, and formally. closed the case 
_ of Curnutt v. Jones. 

In her appeal from the iwesou of the local. officers rejecting her 
application.to enter said laud, Adal Curnutt insists that the local offi- 
—eers erred in rejecting her application for. the reason that she. 

. was the successful contestant: for the tract applied for, the contest: of eas Cur- 
nutt v. the heirs of James B. J ones, deceared, for said tract of land being still pend- 
ing and not finally closed by the Commissioner of the General Land Office, and the 


relinquishment filed by Joab Jones, heir, was directly caused by the pends contest 
of this applicant and said relinquishment was the result thereof, 


and prays that Lawrence may be required to show cause why his — 
entry should not be canceled for conflict with the pur and superior 
right of the appellaut. 

- Your office affirined the decision of the local ‘oaibene: rejecting Aaah 
‘Ournutt’s application to. enter said AMC: and Sle aupce to the Eee 
ment, “ 

Notice of the aebsion of the Danae tment, dismissing Adah Gusiutis | 
contest was mailed by the local officers to Adah Curnutt on November 
18, 1895, aud her motion for rehearing was not filled until March 30, 
1896. The time allowed for filing a motion for review or for rehearing 
expired on the 29th of December, 1895; and the decision of the Depart- 
ment then became final. Hence the filing of the relinguishment can not 
be held to inure to the benefit of the contestant. The fact that your 
office had not then formally announced that the case of Curnutt vw 
Jones was closed, reserved to the contestant no rights, and the. relin- 
quishment can not be held to be the result of a contest which had pre- 
ag! been finally decided by the Department in favor of the entry- 
Warn v. Field, 6 L. D., 236; Pomeroy v. Wright, 2 L. D, 164, 
Your office decision is therefore affirmed. . 


| pe ee eee TO AMEND Pg ne ee CLAIM, 
HUDSON v. ORR. 


An application to amend a homestead entry, by including therein an additional 
| ‘tract, operates fo reserve the land covered thereby, so far as the rights of the 
applicant are concerned, until final action thereon, 


Secretary Bliss to the Commissioner of the General Tana Office, ere 11, 
(W.V.D,). | vas — W9F, (J. L.) 


This case involves lot 1 of section 13, T. 11 N. R.4 E., Indian merid- _ 
ian, Oklahoma oe land district, ene containing 1 13.55 acres of 
land, 

On March 15, 1892, Joseph G. Orr made homestead sateen No. 3267. of 
lots 1 and 2 of section 18, T. 11 N., RB. 5 E.; containing 50.85 acres of: 
land. On December 2, 1893, he filed an application to amend said entry 
so as to include the aforesaid lot 1 of section 13, T. 11 N., R. 4 E.,:situ-  — 
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ated in an adjoining township, but contiguous to the lots entered by | 
him. In support of said application he filed his affidavit, corroborated 
_ by two witnesses, in which he alleged: | 


That at the time he made said entry he applied for lots 1 and 2 of Sec. 18, T. 11 
N., R.5 E., and also for lot 1 of Sec. 13, T. 11. N., R. 4 E., all of said tracts being con- — 
tignous; that at the time he presented said: application he was informed by the clerk. 
in ehnecs at the U. S. Land Office that lot 1 in Sec. 18, T. 11 N., R. 4 E., was not | 
open to entry but was allotted land, and your affiant was shown a schedule which 
appeared to indicate that said land was not open to entry. That your affiant was _ 
only allowed to make entry of said lots 1 and 2 in Sec. 18; that your affiant estab- 
lished his residence on said lots 1 and 2 of said Sec. 18, T. 11 N., R.5 E.; has built 
a house thereon, reduced a portion of said tract to cultivation and has in ali respects 
complied with the homestead law as to residence aud improvement; that he has. 
cleared and reduced to cultivation some two or three acres upon said lot 1 in Sec. 18; 
that a short time ago your affiant was informed by his former attorney, L. P. Hudson, 
that a mistake had been made in telling him that lot 1 in See. 13 was allotted land, 
and that the same was in truth and in fact, government Jand and open to entry ; 
that no person other than your affiant has occupied or improved said lot 1 in Sec. 13, 
and that the same is also clear of any adverse claims of record, 


‘The local officers recommended that the application be allowed. ‘But 
on December 21, (1898, ‘your office reversed the decision of the local 
~~ Officers, saying: 7 | 

There appears to be no law or ‘regulation of this department, under which Orr’ 8 


application to amend may be properly allowed; and the a is therefore 
“Tejected subject to the usual right of appeal. 


From said decision Orr appealed; and on J uly 6, 1895, this. Depart: 
| ment reversed your office decision, saying: 

In view of the facts set forth, and especially of 6 improper meeiiotion through 
_ the erroneous action of the ideal land office, it is my opinion that Orr should be - 


allowed to amend his homestead entry in accordance with his original application. 
(See Northern Pacific Railroad Company »v. Yantis, 8 L. D. 58). 


And your office proceeded by letter “CO” of August 17, 1895, to carry 
said departmental decision into effect. — 

In the meantime, while Orr’s appeal was pending, to wit: On May 3, 
1894, Lewis Hudson had been permitted by the local officers to ical 
comectaad entry of the aforesaid lot 1 of section 13, T. 11 N., BR. 4 E,, 
ontalnine 13.55 acres of land, which were awarded to Orr by the 
departmental decision dfoneaaid: Whereupon your office by letter “CO” 
of October 3, 1895, directed the local officers to advise hewis Hudson 
that he will be allowed thirty days from notice within which to show cause why 
his said entry should not be cancelled, having been improperly allowed when the 


tract was reserved by the pending application for amendment of Joseph C, Orr, party 


to homestead entry. 3267, made March 15, 1892, for lots 1 and 2, sec. 18, T.11 N., R.5 E. 


Within the thirty days prescribed, Hudson filed under his oath, but 
uncorroborated, an answer to the rule, and a protest against the allow- 
ance of Orr’s application to amend, in which he alleged: 


That at the time he made said homestead entry he was informed by a Mr. Watts a 
. elerk in the said Land Office, that said tract was vacant government land subject to 


DECISIONS RELATING TO THE PUBLIC LaNps. 431 


homestead entry, aud that he has since auite of said entry settled and resided upon. 
said tract in good faith and made valuable improvements thereon. 

That the records of the said Laud Office show that said J peep C. Orr made his 
homestead entry upon lots 1 and 2 of section 18, in township 11 N. of range 5, east 
of. the I. M. and that on August 17, 1895 he was allowed to have his said homestead . 
entry amended, by direction of.the Honorable Secretary of the Interior. That your 
affiant is informed that said Orr, has represented in his application for said amend- 
ment that he went to the U. S. Land Office aforesaid, at the time he made his original 

entry (No. 3267) and “applied to enter also lot 1 of Sec. 18in township 11 N. of range 
4eastI.M.” That this affiant is informed and verily believes that said Joseph C. Orr 

never applied nor offered to enter said lot 1 of section 13 T. P. 11 N. of range 4 east, 
- until after he made his original entry as aforesaid. That this affiant made settle- 
ment upon said tract during the month of August 1894, and about the same time 
_ established his residence thereon. That said Orr, has resided upon and improved 
the tract he originally entered and confined his improvements to the same, except 
. that he has built his fence across the line in one place, so as to enclose about a half 
or three fourths of an acre of the tract in controversy. 

That he has only occupied said tract by cutting and disposing of all the valuable 
timber thereon, and has at no time dispnted the right of this affiant to said tract | 
until after the amendment of his said entry was allowed as aforesaid, and that said 
Orr has resided within about a quarter of a mile of this affiant during all of the time 
he (affiant) resided upon and claimed said tract and was fully advised of the fact 
that your affiant had entered and claimed said tract as his homestead. Wherefore. 
He protests against the cancellation of his said homestead entry No. 8680, and asks 
that a hearing be ordered and that this affiant may be allowed to prove the allega- 
tions herein set forth, and to show that said Joseph C. Orr did not apply to enter the 
tract in controversy until after date of his original entry. 


On January 13, 1896, your office denied Hudson’s application for -a 
hearing and held his entry for cancellation saying : 


The application for amendment by Orr, reserved the land until the final isieaition 
thereof, and Hudson could acquire no rights thereto as against-Orr. It is therefore 
unnecessary to order a hearing, and the entry having been improperly allowed, is 
this day held for cancellation. | 


_.Hndson appealed to this Department: - 


It is a well settled principle that a legal application to enter land, is while pending, 
equivalent to actual entry, so far as the applicant’s rights are concerned, and its: 
effect is to withdraw the land embraced therein from any other disposition, until — 
such time as it may be finally acted upon. The fact that the application of appel- 
lant was not an original, but only for amendment of a former entry to embrace the 
land in dispute, does not alter the case (Mack Long, 15 L. D.; 579). 


Land covered by one entry, or by an application to enter by amend- 
ment or otherwise, is not subject to another entry at the same time; 
and an application to enter land not subject to entry at the time the 
_ application is made, confers no rights upon an applicant. (Rumbley vw. 
Causey, 16 L. D., 266). A legal application to enter land subject to 
entry, while pending, is equal to actual entry, so far as the applicant’s 
rights are concerned, and withdraws the land embraced therein from 
any other disposition, until final action thereon. (Hamilton v. Harris, 
18 L. D., 45 and Pfaff v. Williams, 4 L. D., 455). 

Orr’s oploarion to enter by amendment the lot of land in contro- 
_ versy, was.filed and put on record on December 2, 1893, The lot was 
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thereby withdrawn from any other disposition. | “‘The- act of the local 
officers in permittin ¢ Hudson to make entry of the lot on May 3, 1894, 
was beyond their authority, and Hudson acquired no rights sherchy, | 
The fact that My. Waits, the clerk, was mistaken and misled Mr. Hud- 


son as to the status of the tract, cannot impair the rights of Mr. Orr. 


The purpose of this proceeding aunt Mr. Hudson is to remove from 
the records his entry which was unlawfully made pendente lite, and 
which is inconsistent with the entry which the Department author ized | 
Orr to make of the same tract. Mr, Hud son, who acquired no interest 
by his unlawful entry, | cannot be permitted in this collateral proceed : 

ing to impeach the decision of the Departinent in Or1’s case, to which 
he, Hudson, was not a party. The facts alleged in his answer and — 
protest. are not sufficient to entitle him to a hearing in this case. 
: Your office mecision is hereby affir med. — 


/ SETTLEMENT CLAIM—SUCCESSFUL CONTESTANT. | 
HINE v, CLIFF. 


A settlement on land covered by the entry of. another, confers no right as against a 
successful contestant who secures the cancellation of such entry. 


Secretary Bliss to the Commissioner of the General Land Office, May ree 
OW Yorke) _ = 1897, — = (5.L, McC.) 


On September 19, 1893, ‘David A. Kiitleman made homestead entry | 
| for the NW. 4 of Sec: 26, T. 28 N., R. 1 W., Perry land district, O. T. 

Twenty: sever days afenwand— tb wit, on October 16, 1893—Meredith 
ih Tarleton filed affidavit of contest eae said entry, alleging prior 
settlement. No action appears to have been taken on said affidavit. 

On June 4, 1894, Frank D. Cliff filed affidavit of contest against said 
entry on the: cone of abandonment; and afterward an additional 
affidavit of contest, charging that Tarleton had never established resi- 
— dence on the land. 

_ This case was set for a hearing, at which time Cliff appeared, but 
Boek Kittleman and Tarleton defaulted. 

. From the testimony taken it appeared that the entryman, Kittleman, 
had failed to establish residence on the tract, or to cultivate or improve — 
the same, and had abandoned it for more than six months prior to the 
filing of the contest affidavit ; and that Tarleton had never established 
residence upon the land, although more than six months had passed 
since he had filed an affidavit alleging prior settlement. The local 
officers therefore recommended the cancellation of Kittleman’s entry 
and the dismissal of Tarleton’s contest. Irom their decision no appeal 
was taken, and on May 20, 1895, your office canceled Kittleman’s entry. 

On June 13, 1895, Cliff exercised the. preference right earned oe his | 
successful contest, and made homestead entry ‘of the land. 
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On July 10, 1895, Lewis P. Hine applied to make homestead entry of 
the land; but the local officers rejected his application because of con- 
flict with Cliffs homestead entry, made June 13. 1895 (supra). Hine — 
appealed to your office, alleging that he was a settler upon the land 
prior to the settlement of Cliff; and that the local officers should have 

ordered a hearing to ieestnine the fact as to priority. Your office, by 
decision of March 13, 1896, held: | | | 

_ Although Hine alleges settlement on the tract on May 30, 1894, he made no attempt 
to establish a claim to the land until J uly 10, 1896—fourteen. saenths after the date 
of settlement; and by failing to assert his claim within three months from such 
settlement he ‘lest all right he might bave acquired thereunder: 

Therefore your office refused his application for a hearin go | 

Hine has appealed to the Department. He contends, in substance, | 
that Cliff filed his contest against Kittleman within a few days after 
- Hine’s settlement on the land, and within three mouths allowed him 
(Hine) in which to place his application of record; that after the con- 
test had been filed by Cliff, he (Hine) had no way of placing himself on 
record prior to Cliff; that an application by Hine for said land would 
have been rejected on account of Kittleman’s then existing entry, and 
a.contest for abandonment would have been held in abeyance until the 
disposition of Cliff’s contest for abandonment; that it was not until | 
Cliff made entry under his preference right that he (Hine) had an 
opportunity under the rules to assert his claim, which he did by apply- 


<Seing to make entry of the land, within a month after Cliff’s entry; and. — 


he asks that a hearing be ordered to. Potente, as between him and 
Cliff, which was the prior settler. 
_ Itis clear that Hine, for the same reason that he could not have been 
permitted to make entry of the land at the date when he went upon it 
(because it was segregated by Kittleman’s homestead entry), could not — 
make a legal settlement or establish a‘legal residence thereon while 
said entry remained of record. a v, Robinson, 3 L.-D., 562, and 
many cases since), a a | 

_ After Cliff had initiated contest against Kittleman, Hine’s settlement 
( whether made before or after the initiation. of Cliff's contest) was sub- 
ject to Cliff’s preference right in case such contest should result in the 
cancellation of the entry. When the entry was canceled as the result — 
of said contest, and Cliff made entry of the land, Hine’s settlement 
(even conceding it to have been made earlier than that of One) con- 
ferred upon him no rights i in the premises. 

The decision of your office denying Hine’s application for a. bearing 
is therefore affirmed. 

. 10671—vou, 2428 
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HARDING v. Moss. 


Motion for review of departmental decision of February 13, 1897 » 24, 
L. D., 160, denied by Secretary Bliss, May 13, 1897, | 


TIMBER CULTURE APPLICATION—INDEMNITY WITHDRAWAL, 
GORDER v. ST, PAUL, MINNEAPOLIS AND MANITOBA Ry. Co. 


An application to make timber culture entry of land withdrawn for the benefit of a 
railroad grant confers no right as against the grant or the government, and if 
the land, so applied for, is subsequently restored to the public domain, after the 
repeal of the timber culture law, there is no right in the applicant that brings 
him within the protective terms of said repeal. 


Secretary Bliss to the Commissioner of the Boner Land Office; M ay 18, 
(W.V.D.) “se » ACo7, ; (W. A. E.) 


‘The plaintiff in the case of Chemin C. Gorder v. St. Paul, Minne- 
-apolis and Manitoba Railroad Company has appealed from your office 
decision of January 5, 1895, holding for cancellation his timber culture 
entry, allowed Taare ve 1893, for the SH. 4 of the NE. 4 of Sec. 35, 
T, 125 N., R. 39 W., St. Cloud, | Minnesota, land district. 

Said. inaiet is within the indemnity limits of the. grant for the benefit 


of the main line of said road, the withdrawal on account of which was** ~*~ 


made August 14, 1868, This withdrawal remained in foree until May 

22,1891, when it was revoked (12 L. D., 541), under the authority of | 

| section 4 of the act of Congress approved September 29, 1890 (26 Stat.,: 
496). 

It is also within the indemnity jini of the grant for the benefit of 

the St. Vincent Extension of said road, the withdrawal for which was 
made February 6, 1872. 
November 235, 1873, it was selected — the company on account of the 
St. Vincent Extension grant. -No. losses were specified as a basis for 
said selection, it not being. required at that date, but on June 6, 1894, 
a rearranged list was filed, in which losses were specified, back for 
tract:  e 

‘November 21, 1876, said tract was claimed as swamp by me State of 
Minnesota, — 

January 3, 1887, Christian ©. Gorder tendered his timber culture 
application for the land’ and said application was rejected for conflict 
with the claim of the State. 

Gorder appealed, and a hearing was s ordered to determine the char- 
acter of the land. As aresult of the hearing the claim of the State 
was finally rejected by your office on September 9, 1892, and on Janu- 
ary 7, 1893, Gorder was permitted to perfect his cimber culture appli- 
cation. . 
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It does not appear that in these proceedings between. Gude aud the 
State thé railroad company was made a party or notified of ‘the action 
of the local office and your office. The railroad was therefore not bound 
or affected by those proceedings. While it is to be regretted that the 
railroad claim was entirely overlooked, still it must be noted that 
Gorder could not have hoped to establish any right to the land as 
against the railroad without making it a party to the proceeding. 

On January 5, 1895, however, your office held Gorder’s entry for 
cancellation, | from this action he has appealed, 

In the case of Sachs v. Hastings and Dakota Railway. Company 
(21 L. D., 298), it was held that an‘application to make timber culture 
entry of land embraced within a railroad indemnity withdrawal con- 
fers no right as against the grant or the government, and that where 
land covered by such an application is restored to the public domain, 
after the repeal of ti-e timber culture law, there is no right in, the 
applicant that can be recognized as within the protective terms of said 
repeal, , 

If then, as argued by attorney for Gorder, the withdrawal of this 
land for the benefit of the main line of said road was a. bar to its selec- 
tion on behalf of the St. Vincent Isxtension and rendered that selection 
iNegal, said withdrawal was also a bar to the allowance of Gorder’s — 
timber culture application. Whether or not, therefore, the selection 
on behalf of the St. Vincent Extension is valid, Gorder’s timber culture 
entry is clearly illegal and must be canceled. 

Your office decision is affirmed. 


DESERT LAND CONTEST—STATUTORY LIFE OF ENTRY. 


- Roscok ET AL, v. FOSTER ET AL. 


The period covered by a departmental order suspending a desert land entry must be 
excluded in. computing the time within which reclamation must be effected and 
fins! proof made. 

The act of March 3, 1891, amending the desert land act of March 3, 1877, prernte: 
to confer upon entrymen under the original act, at their option, the additional 

_ time for effecting reclamation provided for in said amendatory act, and an entry © 
occupying such status, on. which final proof has not been submitted, is within 
the provisions of the act of July 26, 1894, rons the time =r mene final 
proof and payment. 


Secretary Bliss to the Commissioner of the General Land Office, May 18, 
(W. VY. D.) | 1897, _ (W. M. W.) 


Your office, by letter of January 27, 1897, rejected the application of 
A. GC. Roseoe and Joseph P. Carroll to contest the Hoeeey land entry of 
James A. Foster for the N. 4 of the NW. 4, the SE. 4 of the NW. 4, 
the S. $ of the SW. 4, and the NE. 4 of the SW. 4, of Sec 28, 2 26 8., 
—=R, 25 E., Visalia jand district, California. | 
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— Your office has forwarded the record pursuant to departmental onder 
of January 29, 1896. 

The entry was made by said James A. Foster on April 19,1877. He 
died on April 21, 1886, having devised all his interest in said entry to 
his widow, Janie A. Poster--namine her in his will as executrix. 

‘This entry (with many others made at the Visalia, California, land 
_ office) was suspended by departmental order of September 12, 1877; 

which suspension was revoked J pouty 12, 1891. United States v. 

Toga, 12 L. D., 34. | 

On February 3, 1896, A. C. Roscoe and J. P. Carroll applied to con- 
test Foster’s: entry, aileeie failure to reclaim the land and submit 
final proof in the time allowed. by law. .__ 

On March 14, 1896, Roscoe and Carroll filed a second complaint, in 
which they alleged that: on August 21, 1893, due notice of the revo- 
cation of the suspension of said entry was given the entryman by 
registered mail; they also alleged that three years, exclusive of the 
suspended period; had elapsed and that the. land had ‘not been 
reclaimed, The local officers held these two atiidavits of contest pene 
ing the disposition of prior contests. 
~ On April 18, 1896, Janie A. Foster assigned her interest in the land 
to Omar Phillips. On May 9, 1896, Phillips submitted final proof in 
support of said entry. On May 18, 1896, the local officers passed oye 
the final proof, and found: 

That the land has been reclaimed, and. that the water right i is sufficient, but we 


refuse to accept final payment and issue final receipt thereon, for me reason that 
there are contests pending against said entry. 


On May 22, 1896, Carroll filed a supplemental affidavit, in which he 
alleged, on behalf of himself and Roscoe, that. Phillips’s final proof 
fails to show that the land has been sufficiently irrigated, and. that — 
sufficient water right has been secured. . This aiiidavit was rejected 
by the local officers on June 4, 1896, 
because the allegations attack the final proof, which said proof has been passed 
upon and aceepted by this office, and the same is held pengsus disposition of con- 
_ tests against original entry. 

No action by the local aifioars: appears to have been taken on said 
affidavits, filed February 3, and March 14, 1896 , by Carroll and Roscoe. 
.. Carroll and Roscoe sopenlod: to your tice. 

On November 30, 1896, your office directed the local officers to report 
what contests they referred to as pending at the time the first two 


contest affidavits of Carroll aud Roscoe were filed, and at the time _ 


officers passed on said final proof. 
On December 9, 1896, the register and receiver reported that said | 
prior contests (not naming the parties who had initiated them) 
have all been disposed of, and there is now nothing in. this office having. prece- 
dence over the original contest of Roscoe et al. 


On J anuany: 27, nen your office. held that ane charges made in | plain- 
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tiffs’ first and second affidavits of coutest, of failure to veolainn the land 
in the time. allowed by law, are premature; and respecting the aus 
ciency of the charges made in their third affidavit, it was found: 

. That the Calloway canal passes within. two miles of the land and furnishes water 
for irrigation. The water is conveyed to the land by three ditches, sixteen fect 
wide, and distributed by lateral ditches. Water was conveyed upon the Jand in 
1880. The land has been sufficiently irrigated since 1885. By reason of the irriga- 
tion the land is capable of producing in payiug quantities such crops as are grown. 
in that vicinity. There are no high points to which water can not be conveyed. 
Accompanying the proof is an abstract of water right, showing that said Calloway 
canal was constructed by a corporation organized for the purpose in 1877, and that 
said three ditches conveying water from the canal to the land were coustructed by 
said corporation, aud sufficient water conveyed to the land by virtue of an agree- 
ment entered ita with said Foster by which he was to have. perpetual water right 
on payment to said corporation of his proportionate share of the whole cost.of con- 
struction of the canal. All the water rights acquired by Foster were ee to 
Phillips by said-devisee. : 

It seems to me that the proof ‘is satisfactory i in its showing of reclamation of: we 
Iand and of water right. 
. The charges found in the three affidavits: by Roscoe: and Carroll do not constitnte 
- a cause of action, therefore,. hearing on their petitions is denied. 


Your office also disposed of the application of John C, Collins to con- 
test Foster’s entry adverse to Collins, and, inasmuch as he has not 
appealed from your office decision, there is no question here relatin 2 to 
his rights. 7 

Roscoe and Carroll appeal, — 

The first specification of error alleges that your office’ erred in holding 
that the first two affidavits of contest filed by plaintiffs were premature. 

The theory upon which this specification and others seem to be based. 
is that the time for reclaiming the land, and making final proof and 
payment therefor, under the desert act of 1877 (19 Stat., 377), had 
expired at the aa said affidavits of contest were filed, and also that 
the acts of July 29, 1894 (28 Stat., 123), and August 4, 1894 (28 Stat., 
226), have no application to desert entries under the act of 1877. It is 
further claimed that your office erred in deciding that the period of 
suspension should be excluded from the three years in which the entry- 
man should submit his proof under the act of 1877. | 

In United States v. Haggin, 12 L. D., 34, the suspension of this lenny: 

made September 12, 1877, was revoked, and it was said: | 
: The time between the date when said order became effective, and the date of ; 
notice of its revocation, will be excluded from the time within which the entryman 
is required to make proof of his compliance with the requirements of the law. °_ 
. In Farnell e¢ al. v. Brown (on review), 21 L. D., 394, and White ». 
- Dodge, Td, 494, it was held that on the revocation of an ‘erie: suspend- 
ing a desert entry time will not run: against the Sanyo until due 
service of notice upon him of such revocation. 

There is nothing in the. record before the Department i in this case to 
show that the entryman:or his assignee was ever served with notice of 
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the revocation of the suspension of said entry; but plaintiffs allege in 
their amended affidavit of contest, filed March 14, 1896, that the entry- 
man was duly notified of the revocation of the suspension on August 
21, 1893, and for the purposes of this opinion said date will be consid- 
ered as the time when the entryman was duly notified of the revocation 
of the suspension of his entry. Under the act of 1877 the entryman 
might make his proof of reclamation at any time within three years 
after filing his declaration. This entry was made on April 19, 1877; it 


— . was suspended September 12th of that year, so that four months and 


twenty-three days of the three years had run at date of suspension. 
_ -After the date of suspension the time did not begin to run against said _ 

entry until the entryman was duly notified of the revocation, which, 
as before indicated, will be assumed to have occurred on the 21st day 
of August, 1893; from that: date to February 3, 1896, when plaintiffs 
first affidavit of contest was filed, two years, five months and twelve 
days elapsed after notice of suspension was served on the entryman; 
this time, added to the four months and twenty-three days that had 
run before the suspension, makes in all two years, ten months and five 
‘days that had expired at the date plaintiffs’ first affidavit of contest 
‘was filed. The plaintiffs’ second or amended affidavit of contest was 
filed one month and eleven days after the first, and, of course, related 
back to the date of the filing of the original, to which it was amend- 
atory. . 

For the sake of ar meaner it may be conceded that the date of the 
filing of the amendatory affidavit should govern in computing the life 
‘of the entry, and still the contention of appellants would be without 
: ‘force, for at the time said affidavit was filed only two years, eleven’ 
months and sixteew days, of the three years allowed, had expired, and 
the contest was prematurely brought under the act of 1877, independent 
of the acts of 1894. But, if the time allowed by the act of 1877 had 
expired, the act of July 26, 1894, suprt, extended the time me making 
final proof and payment, for | : 


all! lands located under the. homestead and desert land laws of the United States, 
proof and payment of which has not yet been nade... . for the period of one year 
_ from the time proof and payment would become due under existing laws. 


The second section of the act of March 3, 1891 (26 Stat., 1095), added 
four sections to the desert land act of 1877. The 6th section so added — 
to the desert act provides that any valid tights theretotore accrued — 
under the act of 1877 should not be affected, ; 


_-but all hona fide claims heretofore lawfully iuitiaiea may be perfected, npou due 
-compliance with the provisions of said act, . ... . ; or said claims, at the option of 
. the claimant, may be Perreetor and patented under the provisions of said act. 


Under this act Foster’s entry was an entry under “existing laws.” 
It is clear that plaintiffs’ first two contest affidavits, charging a fail- 
ure to reclaim the land within the time allowed by law, fail to state . 
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‘facts sufficient to constitute a cause of Béton: and there was no error 
in your office decision so holding. 
In view of this conclusion, it becomes unnecessary to determine 
whether the act of August 4, 1894, supra, applies to an entry made 
under the act of 1877, when the entryman cloes not elect to proceed 
under the act of 1891, supra, 
The final proof was made and filed ein the time.allowed. by law. - 

I concur with your office in its conclusion that the final proof shows 
compliance with the requirement of the desert law in every material 
respect, including the reclamation of the land embraced in said entry. 
- On June 30, 1898, one John C. Collins applied to contest the entry 
in question, on the identical grounds as set forth in Roscoe and Car: 
“rol’s affidavit of contest. ‘Your office eerreety: dismissed Collins’s 

complaint. 
Since the decision of your office was rendered, Chesley M. Carter (on 
January 18, 1897,) and George M. Phillips (on Febr uary 10, 1897,) have | 
filed protests against the final proof submitted by Omar Phillipa: In 
order to avoid circuity of action and consequent delay, it will be proper — 
for the Department to consider their protests, although they have not 
been acted upon by your office. | (Kiser v. Keech et al., 7 L. D., ee and 
many cases since.) - 

The protests of Carter and Phillips javalie sanstantially’ tie same | 

charges as have hereinbefore: been considered. They are not sufficient 
to justify the Se in ordering: a hearing , and are therefore 


a dismissed. 


| RAILROAD GRANT-INDEMNITY SELECTION-SETTLEMENT RIGHT. — 
MULLER v. NORTHERN PacrFic R. R. Co. 
Indemnity selections accompanied by designation of loss in bulk, made prior to the 


specific departmental requirement that lost-Jands should be arranged tract for 
tract with the iands selected, operate to protect the company as against subse- 


quent applications to enter, made prior to said requirement, and ther rear range- _ 


ment of losses in accordance therewith. 
The right of a qualified settler who is in the possession ‘of fan to perfect title 
ther eto, is not: defeated by an interv ening indemnity selection. | 


Seer etary Bliss to the Commissioner of the General Land Office, May y 18, 7 
(W. V. D.) - 1897. | : (Fr. W. C6.) 


The Northern Pacific Railroad Company has appealed from your 
_ office decision of April 26, 1895, holding for panes anne indemnity 
selection covering. the W. 4 NE. $ and W. 4 SE. 4, Sec. 15, T. 146 N,, 
R. 86. W., Bismarck land district, North Dakota, with a view to the 
allowance of the homestead application of Frederick Muller. | 

This tract is within the indemnity limits of the grant for said com- 

pany aud was included in list of selections filed J ay 14, 1890 (List 
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No. 50). This list contained a specification of losses as bases for the © 
selections but the same was not arranged tract for tract with the 
selections, : 

The losses were of unsnrveyed lands within the diminished ston 
Indian reservation. 

Under the orders issued in accordance with the directions re 
— in the decision in the case of La Bar v. Northern Pacific Railroad Com- 
pany (17 L. D. pew) the company nee Its rearranged list on aa: 
14, 1894. - 

“On J aie 23, 1891, Muller tendered a homestéad anplinntiol for this 
land; accompanied < affidavits in which he alleged settlement upon 

the land in the spring of 1889, and that he, together with. his vanes 
- have continuously resided fhereoih since that time. | 

Said application was, by the local officers, rejected for conflict oT 
the selection by the company from which eetibn Muller appealed. | 
From the record transmitted, it further appears that during the 
pendency of said appeal, to wit, on May 24, 1894, Muller filed a contest 
against the company’s selection alleging substantially the same as con- 
tained in his affidavits: filed in support of his. homestead application. 
Upon said contest hearing was set for December 10, 1894, and a 
duly made. 

At the appointed time both parties appeared and after the witnesses 
offered by Muller had been examined and cross-examined by the com- 
pany, the case was closed, the company offering no testimony. 

An examination of this testimony clearly sustains the finding of the » 
local officers, which is as follows: | | 

That said contestant settled upon said W. 4 of NE, } and W. 4 of SE. 4, Sec. 15, 
T. 146 N., of R. 86 W., in the fall of 1887, that himself and family have continu- 
ously resided thereon ever since, that he has yearly subsequently to 1889 raised 
crops thereon, that his improvements amount to the value of $585, that the said 
contestant was a qualified homestead entryman when he settled upon said tract, 


that he settled upon said tract with the view of acquiring the same as a homestead 
and that hé has maintained his residence thereon since with the like intention. 


The record of this hearing had not been received at your office at 
the time of the rendition of your decision appealed from (April 26, 
1895), in which it was held, in effect, that the company’s selection list 
of July 14, 1890, was not a valid selection because the losses were not 
arranged. tract for tract with the selected lands, and, therefore, that 
said selection was no bar to the allowance of Muller’s homestead appli- 
cation tendered, as before stated, on July 23, 1891. _ 

This is seat in conflict with the ruling made in the case of the St. 
Paul, Minneapolis and Manitoba Ry. Co. v. Lambeck (22 L. D. a 202) in) 
Which it was held that— | | 

Indemnity selections accompanied iy designation of loss in pus made prior to 
- the specific departmental requirement that lost lands should be arranged tract for 
tract with the lands selected, operate to protect the right of the company as against 


subsequent applications to enter, made prior to said ak and the rearrange- 
ment of losses in accordance therewith. (Syllabus.)_ - 
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Upon the record before me it must therefore be held that the com- 
pane rights under its selection date as of the presentation on its mee | 
July 14, 1890. 

The tte then arises, had Muller such a claim to the land at that | 
date as would bar the selection? 

While it is true the hearing, hereinbefore referred fs was held during 
the pendency of Muller’s appeal from the rejection of' bis application, 
yet, as the company appeared, without objection, I ean see no good 
reason for further hearing, and the allegations of settlement and resi- 
dence made by Muller in’ support of his: claim are - considered as. 
sustained. 

- The land was, therefore, in the sacionton and possession of 3 Muller; 
a qualified settler, at the date of selection, and such selection can not 
bar the consummation of his claim which he has sought to petlees by 
the tender of his application under consideration. 

_ For this reasou your office decision is affirmed, and upou completion 
of entry by Muller the company’s selection will be canceled. 


- ‘RAILROAD GRANT—RES JUDICATA—ACT OF MARCH 3, 1887. 
HARRIS v. NORTHERN PACIFIC Rk, CR. Co. 


A decision of the nepeeasent in accordance with the rulings then in force, that & 
certain tract of land passed under a railroad grant; does not, in view of the pro- 
visions of the act of March 3, 1887, requiring the adj ustment of railroad pg prants 
‘fin accordance with the decisions of the supreme court,” preclude subsequent 
departmental action, on the application of a epad party, under the ates deci- 
sions of said court. : | 


Seeretart y Bliss to the Commissioner of the General Land Office, May 18, 
(W. V. D.) ; a 1897, = | (J. L, Me) 


The Northern Pacific Railroad. Geuany has poeenied: from: the | 
decision of your office, dated August 3, 1895, rejecting its claim to the 
N. 3 of the NW. 4 of See. 23, T. 4 N,, RB. 10 W., a land district; 
Montana. . : 


Said land is within the primary limits of the grant to the railroad _— 


company named. On April 16,1872, one Isaac Harris filed pre-emption _ 
declaratory statement for the same, ineliding also the 8. 4 of the SW. 
_ dof Sec. 14, adjacent. The latter eighty acres he afterward entered 
under the homestead law, and applied to make additional homestead 
entry of the eighty acres in the odd section—which was allowed. 
- Thereupon a contest arose between him and the company, the details 
of which are fully set forth in the departmental decision of April 10, 
1891, in said case (12 L.D., 351); and need not be herein repeated. 
The Department held therein that. the tract in the odd section inured 
to the company. | 
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_ Said decision was in strict accordance with departmental. rulings at 
that time prevailing. Since then, however, the United States supreme 
court has rendered a decision in the case of Whitney v. Taylor (158 
U.S., 85), to the effect that an uncanceled pre-emption filing of record 
at the date when a railroad grant becomes effective excepts the land — 
— covered thereby from the operation of the grant, even though at such | 
time the statutory life of the filing has expired. Said supreme court 
decision vitally affects the case now under consideration. 

At the date when the withdrawal upon general route became affective 
(February 21, 1872), and when the map of definite location was filed 
(July 6, 1882), the tract was embraced in the pre-emption declaratory 
‘statement of one Bernhard H. Dudden, filed January 24, 1872, and 
still uncanceled and of record on the books of your office. Under the 
ruling in said Whitney-Taylor case, therefore, the land was excepted — 
from the operation of the grant... 

Isaac Harris, the homestead claimant in the case decided. by the 
Department on April 10, 1891 (supra), is dead; and his wife, Mary 
Harris, now applies to enter the land under the homestead law. 

The company contends that, inasmuch as the Department, on April 
10, 1891, awarded the lot to it, the matter is res judicata, and ‘can not 
be reopened; that | | 
Isaac Harris's homestead entry for this land having been ne in 1891, pursuant 
to the decision of the Secretary, it is not competent for the Commissioner to allow 
bis widow, Mary Harris, to offer BuOOH upon. said eanceled Ey and to secure the 
issuance of patent thereon. 

_ The above is. not. quite an acces statement of the facts. Isaac 
Harris’s additional homestead claim is not in question here. Mrs. 
Harris is not seeking to secure the issuance of patent upon her hus- 
. band’s canceled entry. She is applying to enter in her own right cer- 
tain lands, which under the decisions of the supreme court cannot be 
held to have passed to the company under its grant, and must therefore — 
be treated as public lands subject to entry by any qualified applicant. 
Congress by act of March 3, 1887 (24 Stat., 556) has provided that. 
certain railroad grants shall be adjusted by the Secretary of the Inte- 
rior, ‘‘in accordance with the decisions of the supreme court.” The 
fact that the Department has at some time heretofore held that the 
land here in controversy had passed to the railroad company, does not 
prevent its now adjudicating the new question that has arisen upon 
Mrs. Harris’s application to enter, in accordance with the decision. of 
- the supreme court in the case of Whitney v. Taylor (supra). 

_. Your office letter of August 3, 1895, (supra) holding that the land did 
not inure to the railroad company, was in direct contravention of the 
departmental decision of April 10, 1891 (supra). While the Department. 
possesses authority by virtue of the act of March 3, 1887 (above cited), 
to take action in the case irrespective of its former decision awarding 
the land to the railroad company, your office had no such authority and 
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jurisdiction.. Hence your office letter has been considered simply in the 
ight of a recommendation. In such recommendation, however, I con- 
cur, and. hereby direct that the claim of the company be rejected, and 
that Mrs. Harris’s application to make homestead entry of the land be 
allowed, unless some other reason to the contrary shall appear. 


TIMBER CULTURE FINAL PROOF--ACT OF MARCH 4., 1896. 


~ JoHN W. BURNS. 


The act of March 4, 1896, relieves a timber culture entryman from the requirement 

_ of appearing before the local office, or an officer designated by statute within the 

county in which the land is situated, on the submission of final proof, but-does — 

not modify prior legislation or regulations thereunder with POELOGH to the testi- 
mony of his witnesses. 


Secretary Bliss to the Domincnen of ae General Lana Office, May 18, 
(W. Vv. D.) * ACOT ) | (G. O. R.) 


John W. Burns has appealed from your office decision of February 
15, 1896, which affirms the action of the register and receiver in reject- 
ing the final proof, offered November 5, 1895, in support of his timber 
culture entry (Garden City series), made June 4, 1885, for the SW. 4 of 
sec, 22, T. 318., R. 36 W., Dodge City, Kansas. 

The final proce was rejected because the same was not cara before 
the register and receiver, or before an officer within the county in which 
the Jand is situated. : 

The proof appears to have been tien before J. W. J ohnson, ape of 
the probate court in Harvey county, Kansas, about two handred miles 
distant from the county in which the land lies, 

Mr. Burus in his appeal alleges no specific error, but ese tends that 
the law “does not contemplate legal or moral impossibilities ; 3” that 


the peculiar state of affairs 


in the present desolate and almost deserted counties of western Kansas should not 
deprive the bona fide claimant and cultivator of the timber culture claims of his 
moral right to enter the tract, even though the wise PROVISIGHS of the menor al Land 
Office be disregarded. 


The act approved May 26, 1890 (26 Stat., 121), provides. as follows: 


‘That the proof of settlement, residence, occupation, cultivation, irrigation, or 
reclamation, the affidavit of non-alienation, the oath of allegiance, and all other 
affidavits required to be made under the homestead, pre-emption, timber culture, 
and desert land laws. may be made before any commissioner of the United States 
circuit court, or before the judge or clerk of any court of record of the county or 
parish in which the lands are situated ;. and the proof, affidavit, and oath, when so 
made and duly subscribed, shall have the same force and effect as if made before 
the register and receiver, when transmitted to them, with the fee and commissions 
allowed and required by law. 


The proof, as shown. above, was taken before a judge of a probate 
court in Kansas, which court, by section 1, chapter 29 (p. 325), of the 
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compiled laws of Kansas (1881), is declared to be a court of record, 
and in this respect met the requirements of the statute above quoted. 

But atthe time it was taken (1895) it did not meet the requirements 
of the statute or the regulations thereunder, in that it was not taken | 
before the register and receiver or before a commissioner of the United | 
States circuit court having jurisdiction over the county in which the 
land is situated, or before a judge or clerk of any court of record in 
such county. Bdward Bowker, 11 L. D., 361. 

The act approved March 4, 1896 (29 Stat., 43), provides: 

— That timber. culture claimants shall not be required, in making final proof, to 
appear at the land office to which proof is to be presented or before an officer desig- 
nated by the act of May twenty-sixth, eighteen hundred and uinety, within the 
county in which the land is situated; but such claimant may have his or her per- 
sonal evidence taken by a United States court commissioner or a clerk of any court 
of record under such rules and regulations as the Seerctary of the Interior uy 
prescribe. 

This act was ee after Burns made his final arout! but, under the 
rule laid down in the case of 8S. Lizzie Guernsey (22 L. D., 526), he is. 
entitled to its benefits, and his personal evidence, taken before any 
officer. named in the act of 1890 (supra), in any part of the United 
States, might be accepted; but this does not relieve him from the 
necessity of conforming to the statute and regulations thereunder in 
respect to his proof witnesses. Apart from the claimant’s personal 
testimony, the regulations in regard to the manner of taking final 
proof in timber culture cases have not been changed. 

The decision appealed from is accordingly affirmed. 


RAILROAD GRANT—IN DEMNITY SELECTION —DESIGNATION OF LOSS. 
PAGE v, NoRTHERN Pactrric R. R. Co. 


Indemnity selections, unaccompanied by designation of loss, made prior to the 
departmental order waiving such designation, are protected by said order in the 
absence of any intervening adverse claim. 

On the rearrangement of an indemnity list, based on losses alleged in bulk, so that © 
the lands selected, and the losses specified, shall correspond tract for tract, the 
rights of the company date as of the presentation of the first list, so far as the 
selections and losses are the same. 

Indemnity selections of the Northern Pacific resting on 1 alleged losses east of Superior 
City, regular and legal under the construction of the grant at the time when 
made, should be protected under the changed construction of the grant, with 
due opportunity to assign new bases, as against intervening adverse claims. 

Indemnity selections, made under the departmental order waiving specifications of 

~ loss, are valid, and while of record a bar to the allowance of adverse claims. 


Secretary Bliss to the Commissioner of the waiee Land ‘Office, May 18, 
(W. V. D.) F897... 5 oe (F. W. ©.) 
— With your office letter of April 23, 1897, was forwarded a petition, 


filed on behalf of Thomas M. Page, in aniOks it is moved that the . 
approval given by my predecessor (Mr. Secretary Francis), on March - 
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2, 1897, to indemnity lists No. 50 and No. 56, covering lands within the | 


Fargo ‘and Biswarek jand districts, North Dakota, be revoked and 
hearing ordered, with a view to the establishment of the claim of Thomas 
M. Page to the SW. 4 of Sec. 5, T. 146 N., RB. 67 W. - | 

Similar petitions are filed on behalf of Joshua Lemert as to the SW. 
4, Sec. 31, T. 147 N., RB. 67 W.; Frank R. Lemert, SW. 4 Sec. 31, T. 147 
N., R. 67 W.; BR. D. Lemert, NE. 4, Sec..31, T. 147 N., R. 67 W.; Harry 
A. Page, NW. 4, Sec. 5, T. 146 N., R. 67 W.; Jennie F. Rogers, NE. 4 
~ Sec. 5, T. 146 N., hk. 67 W.; Burton L. Russell, SE. 4° Sec. 5; T. 146 N., 
Rk. 67 W.; Edw. 1. Walton, SW. 4 Sec, 25, T. 147 N., BR. 68 W. | 
' The grounds upon which these petitious are based are in all impor- 
tant particulars the same, so it is necessary only that one be considered, 
the action upon all to be governed thereby. 

The case of Thomas M. Page is selected by the neaniass fot the 
petitioners, and the following facts are gathered from the arguments 
filed in support of the. petitions. 

‘Theland involved is within the indemnity limits of the sat for said 

company and was-included in list of selections filed May 14, 1883. 
‘This list was not accompanied by a designation of losses ie bases for 
the selections, but as no adverse elaim is alleged to have attached to 
the land prior to the promulgation of departmental order of May 28, 
1883, exempting this company from the requirement of specifying losses 
when making its indemnity selections, the same was protected by said 

order. Sawyer v. Northern Pacific R. R. Co., 12 L. D., 448. 

On October 14, 1887, the company filed a supplemental list, contain- 
ing losses in ainonnt equal to the lands selected in list of May 14, 1883, 
but not arranged tract for tract with the selected lands. A re-arranged 
list was filed on March 3, 1892,in which the losses were arranged tract for 
tract with the selected lands: It is urged that this latter list did not 
contain all the lands assigned as bases in the list of October 14, 1887, | 
and should therefore be treated as a new selection on account of the 
variance, | 

This contention seems to be based upon the decision in the case of 
La Bar v. Northern Pacific R. R. Co. (17 L. D., 406), but said decision 
will not support it. In that case the second list was not only reduced, 
but different losses were substituted, and like the first list the losses 
were not arranged tract for tract with the selected lands. On account 
of this variance in the losses designated, and because the extent of the 
new selection could not be ascertained, the same not being arranged 
tract for tract, it was held that the second list was a new selection. 

Suppose the original list in which the losses were not arranged con- 
tained an amount of lost lands in excess of the selections, or that some | 
of the selections had been canceled after the filing of the first list and 
before re-arrangement tract for tract, necessarily some of the losses 
contained in the first list would not be used in the re-arranged list, but 
the variance should not avoid the entire list, as it was a mere reduction, 


446 © DECISIONS. RELATING TO ‘THE. ‘PUBLIC ‘LANDS. 


If. the latter list contains new losses, to that extent it is a new selec- 
tion, but, so far as the selections and losses are the same, the rights of 
the company must date as of the presentation of the first list. 

The losses assigned in the lists of October. 14, 1887, and March 3y 
1892, were of lands in the State of Wisconsin, which a not sufficient 
to Sapper the selection after departmental decision of November 13, 
1895 (21 L. D., 412), in which it was held that the grant for this com- 
pany did not extend east of Superior, Wisconsin. | 

Itis presumed that, acting under directions given in said decision, 
the company thereatter specified a new basis for its selections in ques: 
tion, for the clear lists submitted and approved on March 2, cae ope | 
losses within the Crow Indian reservation, Montana. = Ae 
_ The petition does not question the uceu Eby or cumcency of this 
later designation, 

Page makes affidavit to the following facts relative to his claim to this 
land and the steps taken to secure the allowance of the same: | 

Thomas M. Page, being first duly sworn, says that he made settlement and estab- 
lished residence upon the SW. 4 Sec. 5, Twp. 146 N., range 67 west, in the month of 
June, 1885, and ever since has feuded upon said tract, and has continued to improve © 
and cultivate the said tract; that he has a good house, barn, and granary upon said 
land; that he has 80 acres of said tract under-cultivation , aud that his said improve- 
Tents are of the value of about $2,000; that he has resided continuously upon 
said tract since the mouth of June, 1885; that on the 18th of May, 1895, he made 
homestead application for said tract.and paid the fees and commissions required by 
law; that he was at that time and is now qualified to. make homestead entry; that 
the lécai office at Bismarck rejected his said application, because of conflict with 
selection of the Nerthern Pacific Railroad Company; that on June 16, 1895, he ap- 
pealed from the said rejection to the Hon. Commissioner; that on August 17, 1896, 


- his.attorney received by regular mail the rejection of said application by the Hon. 


Commissioner; that on August 21, 1896, he appealed to the Hon. Secretary of the 

Interior. That he had done all. thin necessary to perfect his entry for said tract, — 

and now asks to be allowed to intervene in the matter of the selection of said tract 

by the Northern Pacific Railroad Company, and he respectfully asks that the Hon. 

Secretary of the Interior may exercise his supervisory powers and protect his rights 

as a settler and grant to him such relief as in law or in equity he may be entitled to. 
This affidavit is made in good faith and is made for the purposes above set forth. 


The petition alleges that your office refused to receive the appeal 
from the decision referred to in said affidavit, because not served upon 
the proper representative of the company, SO that said appeal has 
never been transmitted to this Department. 

As thus presented the case is in all important particulars similar to 
that of Gamble. v. Northern Pacific R. R. Co. (23 L. D., 351), except — 
that the lands considered in that case had not been approved by the 
Secretary of the Interior, and that Gamble did not allege settlement 
prior to his application, tendered on March 20, 1895. In said case it 
was held: | | 7 

Indemnity selections of the Northern Pacific resting on alleged losses east of 


Superior City, regular and legal under the existing constructiou of the grant at the 
time when made, shonld be protected under the changed construction of the grant, 
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with due opportunity to assign new bases, as ag ainst intervening adverse claims. 
(Syllabus. ) | sf 

Relative to the approval: it might. i: et that on March 3, 1897, the 
day following the approval of the selection, Mr.. Secretary Francis 
directed your office to suspend the issue of patents upon said approval 
as to the tracts here in question. | | 

Some question might be raised as to the authority to proceed with © 
hearing in this case after the approval, but for the reasons hereinafter 
given I deem it unnecessary to consider that question at this time. 
Page urges that the selection list of October 14,1887, was not a com-. . 
pliance with the circular of August 4, 1885 (4 if D., 90), because the | 
losses were not arranged tract for tract, and that the purpose of said 
circular was to revoke the order of May 28, 1883, so that his rights as 
a settler on October 14, 1887, take precedence over the selection of 
October 14, 1887, and all later selections. ; 

The eirenlar of August 4, 1885 (supra), so far as it referred to selec- 
tions already made, provides as follows: | | 

Where indemnity selections have heretofore been made without specification of. 
losses, you will require the compauies to designate the deficiencies for which such 
indemnity is to be applied” before further selections are allowed, 

This identical question was presented in the case of O’Brien v. North- 

ern Pacific R. R. Co. (22 L. D., 135), in which it was held (syllabus) : 
' Indemity selections made under the ‘departmental order waiving specification of 
_ loss are valid, and while of record a bar to the allowance of adverse claims. A list 
in bulk of lost Jands filed thereafter in support of stich selections does not invali- 
date the same, nor can a subsequent rearrangement of said list, tract for tract, to 
correspond with the selections, be regarded as an abandonment of the Sompany: 5 
right under its original action. 

To the same effect is the decision i in the case of St. Paul, Minnenne: 
lis and Manitoba Ry. Co. v. Lambeck (id., 202). 

After a most careful consideration of the petition and ar oamneint filed | 
in support of the alleged superior elaim of Page over that of the com- — 
pany under its selections of this land as indemnity on account of its. 
grant, I must hold that no such showing has been made as would war- 
rant the recognition of his right as against the selection, if the facts as 
alleged were proven at a hearing, and have therefore to deny his peti- 
tion and direct that patent issue upon the approval her etofore given of 
the open ’s selection. 


GLOVER ET AL. ». SWARTS. 


Motion for review of departmental decision of December 15, 1896, 
43 L. D., 430, and for rehearing, denied “by Secretary Bliss May 18, | 
Bote 
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TIMBER CULTURE CONTEST—ACT OF MARCH 8, 1893. 
Kirk We BROOKS. 


cader the cae provisions of the act of March 3, 1893, the failure of a tim- 

~ ber culture entryman, who has complied with the law for the period of eight 

__- years from date of entry, to continue such compliance with law, will not defeat 

his right to a patent, though he may not have succeeded in securing a growth 
of trees. 


Secretary Bliss to the Commissioner of the Gencnal Land Office, May 18, | 
(We. D.) | 7 4897, | (C. J. G.) 


‘This controversy has reference to the N. 4 of the NW. 4 4, the SE, 4 
‘of the NW. 4 and the NW. 4 of the NH. 4 of Sec. 26, T. 10 S., RB. 27 
W.,, Wa Keeney land ‘listeion, Kansas, 

On May 8, 1884, George M. Brooks made timber culture entry for 
said tract, and on May 2, 1895, Andrew Kirk filed an affidavit of con- 
test against said entry. 

A hearing was duly had and the local office rendered decision in 
favor of the contestant, recommending that the entry be canceled. 

An appeal was taken to your office, where, under date of February 
7, 1896, the said decision of the local office was rever sed and the con- 
He dismissed. 

A further appeal brings the case before this ae 

The evidence. satisfactorily shows that the contestee in good faith 
planted and cultivated trees or tree seeds on the Jand in question for 
eight years from date of entry, and it was stipulated by the parties to 
this controversy that .the contestee was engaged in the planting of 
trees or tree seeds for the eighth year; but that no trees, tree seeds or 
cuttings were planted on said land after the expiration of: the elghth 
year of said entry. The question therefore arises whether he Is entitled, 
under the act of March 3, 1893 (27 Stat., 593), amending the act of : 
March 3, 1891 (26 Stat. 1095), to have his final proof accepted and 
patent issued, nothwithstanding his admitted failure to plant and cul- 
tivate his claim since the expiration of said eight years and up to date 
of submitting said final proof. . 

. The local office held that 


claimant having failed to procure a growth of timber it became his duty to faithfully 
continue in his efforts until rewarded with success or.until. such time as he could 
offer proof forhisland. . . . . It was held in the case of Cassady v. Eiteljorg’s 
heirs, 18 L. D., 235, that compliance with the law must continue up to date of proof. 


As previously stated, your office overruled this opinion, holding t that- 
- under the act of Maren 3, 1893 (supra), - 


where a claimant has complied with the law for ei ight years to get a growth of trees 
upon the land, notwithstanding he may have failed in so doing, lie has nevertheless 
earned his patent: ‘This being so, an entry is upt liable to contest where the entry- 
man has complied with the law for eight years for any subsequent failure to plant 
or replant although he may not have succeeded in obtaining a growth of trees. | 
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It is réadily seen that it bacunel of importance, in constr uing the 
act of March 3, 1893 (supra), to ascertain from what time the requisite 
eight years of cultivation are to be computed, whether from date of 
entry, from date the trees, seeds, or cuttings are planted, or imme- 
diately preceding the time tinal proof may be submitted. All acts 
having. reference to timber culture, except the original act which 
required ten years, provide for the issue of final certificate or patent at 
the expiration of eight years from date of entry. 

Paragraph 22, Circular June 27, 1887 (6 L. D., 284), stated that, 
in computing the period of cultivation the time runs from the date when the total 
number of trees, seeds, or cuttin gs required by the act are planted. 

Prior to that date the time allowed for preparation of the land and. 
planting the trees was treated as forming part of.the requisite eight 
years of cultivation. John M. Lindback (9 L. D., 284); Christian Isaak 
(Id., 624); Jacob E, English (10 L. D., 409); William Thompson (Id., 
501). In the departmental instructions of July 16, 1889 (9 L. D., 86), 
it was held that the period of cultivation should be soni putea under 
the rule in force at the time the entry was made. As the contestee in 
the case at bar made his entry on May 8, 1884, he wonld therefore be 
entitled, under the said instructions, to the benetit of the rules in force 
prior to ‘J une 27, 1887, In the case of Mary R. Leonard (9 L. D., 189) 
it was held that 
a! departmental construction of a Biatate: until revoked or ov devaied: has all the 
force and effect of law, and acts performed thereunder are entitled to pr otection. | 

The first section of the act of March 3, 1891, repealed the timber 
culture laws with certain provisos. The third aud fourth provisos 
thereof are as follows: | | | | | 
That in computing the period of cultivation the time shall ran from the date of 
entry, if the necessary acts of cultivation were perlormed within the proper time. 

- That the preparation of the land and the planting of trees shall be construed as 
acts of cultivation, and the time authorized to be so employed shall be copipnted 
as part of the eight years of cultivation required by statute. 

This act, it will be observed, treated the time employed in prepara- | 
tion of the land and the planting of trees as forming part of the requi- - 
site eight years of cultivation. But at the same time the said act left | 
unrepealed one of the conditions of the act of June 14, 1878 (20 Stat., 
_ 113), which is as follows: “At the time of making sch proof there 
— shall be then growing at least six hundred and seventy-five living trees 
to each acre.” The defendant herein would not be entitled to the benefit — 
of the act of March 3, 1891,. pee of his DU by to make such 
showing. | 

The act of March 3, 1893 (supr a), is as follows: 


That section one of an act entitled, “An act to repeal timber culture laws and for 
other purposes,” approved March third, eighteen hundred and ninety-one, be, and 
hereby i is amended by adding the following words to the fourth proviso thereof: And 
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provided further, That if trees, seeds, or cuttings were in good faith planted as pro- 
vided by law and the same and ‘the land upon which so planted were thereafter in 
good faith cultivated as provided by law: for at least eight years by a person quali- 
‘fied to make entry under the timber culture laws, final proof may be made without 
regard to the number of trees that may Lave been then growing on the land. 

' From the language of the above quoted act and from previous. 
departmental decisions, notably these of Jerome Hewett (16 L, D., 293) 
and Nancy D. Smyth (Id. 385), it is very clear that where the timber 
culture entryman can show a satisfactory or reasonable compliance 
— with law for-at least eight years he may make final proof without regard 
to the number or character of trees growing on the land. The act in 
that respect repeals the condition above mentioned, in the act of June — 
14, 1878, left unrepealed by the act of March 3, 1891. A further ex-— 
amination of the said amendatory act will show, however, that if con- 
strued strictly, instead of counting the requisite eight years from date 
of entry, as is done in the case at bar, the period of cultivation must — 
be computed from the time the trees, seeds, or cuttings were actually 
planted. The literal words of the act, taken independently, would 
admit of this construction, for after providing “ that if trees, seeds, or 
cuttings, were in good faith planted as provided by law,” the said act 
proceeds to state, “and the same and the land upon which so planted 
were thereafter in good faith cultivated as provided by law for at least 
eight years.” In this view the contestee herein would not come within 
the purview of the said act, and his proof would be insufficient, he not 
being able to show cultivation for eight years after date of planting. 

But in the opinion of this Department the said amendatory act 
should be construed as in part materia with former timber culture acts 
and especially in connection with the provisions of the act of March 3, 
1891, the fourth proviso of which it is intended to amend. The act of 
March 3, 1893, did not repeal section one of the act of March 3, 1891, . 
nor any part thereof, it merely amended, according to the language of 
the act, the fourth proviso thereof by adding the words of the later 
act. This left all the provisions of the former act in force, and while 
apparently there is an inconsistency or repugnancy, yet the Depart- 
ment is disposed to hold that it was not the intention of Congress to 
enact new legislation, nor destroy the effect of the main features of the 
former act; but merely to add such words thereto as that it would not — 
‘be necessary for the entryman, under otherwise satisfactory proof cov- 
ering the period of at least eight years to show the number of trees — 
then growing on the land. And according to the fourth proviso of the. 
act of March 3, 1891, the entryman is to be given credit for the time 
employed in the preparation of the land and the planting of trees, in 
coinputing the eight years of cultivation required by the statute. 

It may be urged, considering the literal words of the act, that until 
trees are planted and in existence, they can not be cultivated. The act 
makes provision for the planting of tree seeds as well as trees and cut- 
tings. It takes time for these seeds to germinate and grow, and it 
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might as well be urged that if the seeds fail to germinate and grow, 
then the entryman is to receive no credit for his labor because he is. 
unable to show any time expended in the cultivation of trees. As is 
well known there are many failures in timber culture. If the entry- 
man should be required to show cultivation for eight years: after trees 
have been actually planted and are in existence, he might never be in 
a position to make proof, as planting and replanting are nearly always 
necessary. The act was evidently intended to relieve just such cases. 
If the entryman is able to prove an honest attempt for the requisite 
period after entry to secure a growth of timber, that would seem to be 
_all that can be required of him under the statute. 

In view of the fact that at the time of proof there need not be a 
‘showing, under the amendatory act, as to the character or number of 
trees, there can be no authoritative requirement of cultivation beyond 
the requisite eight years. The closing words of said amendatory act, 
“(that may have been then growing on the land,” would seem to refer 
to the time of the expiration of the eight years, and not to the time 
final proof may be submitted. No requirement is imposed beyond the 
requisite eight years, which are herein determined to run 1 from uote of 
enuy: 

~ With regard to the case of ore ». Hiteljorg’s Heirs as L. D., 
235), cited by the local office and relied upon by the contestant in his 
appeal, it was stated in said case that “commutation of a timber cul- 
ture entry was undoubtedly intended by Congress to be substantially 
similar in principle and procedure to that of a homestead entry; and 
a homestead eutryman is not allowed to commute unless he can prove 
compliance with the homestead law until the time of commutation.” 
It may be stated that a timber culture entry under the amendatory act 
of March 3, 1893, is more nearly analogous to that. of the regular home- 
stead entry, where, after cultivation and residence in good faith for the 
period of five years, the said entry is not thereafter subject to contest 

or forfeiture on account of abandonment. 
' Your office decision is hereby affirmed. 


HUMISTON 2. NORTHERN Paciric R, R. Co. 


Motion for review of departmental decision of December 23, 1896, 
23 L. D., 543, denied by aan Bliss, mas 18, 1897. 
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+ RAILROAD GRANT—INDEMNITY SELECTION-SETTLEMENT CLAIM. - 
NORTHERN PaciFic R, RB. Co. v. GRIMES. 


A claim of occupancy will not be held sufficient to defeat the right of indemnity 
ve selection in the absence of actual residence on one land. 


Secretary y Bliss to the Commissioner. of the General Lana Office, May 18, 
(W. V. D.) CO — 18970 ee a) 


This is an areal from your office decision of. J une 18, 1895, rejecting 
the selection of the Northern Pacific Railroad Company, made June 
16, 1892, for the W. 4 of the SE. 4, Sec. 13, Tp. 127 N., RB. 33 W., St. 
| Cloud, Minnesota, and allowing the additional homestead entry of J ohn 

Gunes for the same tract. : 
_ It appears that the railroad company first filed a list of selections on 
November 7, 1883, which was rejected because the land was within the 
grant to the St. Vincent Extension. From this the Northern Pacific 
Company appealed. This list did not specify losses. 

On June 16, 1892, the company filed a list in proper form. On June 
28, 1893, John Grimes made application to make additional homestead 
entry for the land in controversy. This application was rejected because 
of the railroad selection, dated November 7, 1883. Grimes appealed. 
- Under direction of your office a hearing was iad: The local office rec- 
ommended that the application of Grimes be allowed. 

Your office found that on June 16, 1892, when the railroad company 
filed its rearranged. list, Grimes gas occupying and cultivating the 
Jand as an additional homestead claim, which dotesved the company’s 
right of selection.” 

Examination of the bestiniony introduced by Grimes fails to show 
that he had ever lived upon the land or had a place of abode thereon. 

Grubbing, ditching and fencing without residence can not be deemed 
sufficient to except the land from the selection of the railroad company, 
even were the first selection, filed by the railroad company prior to the 
claim of Grimes, held to be invalid because not specifying losses. - 

Your office decision is reversed, and you will reject the application 
of Grimes and allow the selection made by the railroad pompany to 
stand ene to approval. 


BELLAMY ». COX. 


Motion for review of departmental decision of February 23, 1897, 
24 L, D., 181, denied by Secretary Bliss, May 18, 1897. 


- 


DECISIONS RELATING TO THE PUBLIC LANDS. 453 


‘RAILROAD GRANT—INDEMNITY SELECTION—DESIGNATION OF LOSS. 
ST. PAUL, MINNEAPOLIS AND MANITOBA Ry. Co. v. STEEGE ET AL. 


An indemuity selection, in the absence of a specified basis therefor, is no bar to the’: 
acquisition of a settlement right; and after such right has intervened the com~ 
pany will not be permitted to designate a loss, and thus perfect, the selection. | 


Secretary Bliss to ae Commissioner of the General Land Office, May 21, 
(CW. V. D.) 1897 : | (EF. W. 0) 


The St. Paul, Minneapolis and Manitoba Railway Company has 
appealed from your office decision of October 24, 1894, holding for 
cancellation its indemnity selection made on account of fhe St. Vincent 
extension of its grant, covering lot 11, Sec. 31, T. 150 N., R. 46 W., 
Crookston land district, Minnesota. | 

This tract is within the indemnity limits of the orant for said com- | 
pany and was formerly included in the pre-emption claim of Mary 
Carlton, she having filed pre-emption declaratory statement No. 742, 

covering this and adjoining lands, April 5, 1873, in which settlement 
was alleged July 25, 1872. 

Carlton made ane proof upon hier pre- emption, against the accept- 
ance of which the railroad company protested, and a hearing was held. 
From the record made at said hearing it was held that her claim was. 
sufficient to defeat the indemnity withdrawal made on account of this 
grant, and the company’s selection made March 13, 1880, was ordered 
canceled.. See departmental decision of August 2, 1882 (91 L. and R., 
14). 

It appears that upon further consideration of. the pre- emptor’s claim 
it was found that the amount of Jands claimed was in excess of one 
hundred and sixty acres, and she was required to release one of the 
tracts covered by her filing.. This she did in 1883, and by your office 
letter of October 11, 1883, the company’s selection was reinstated as to 
lot LI, the tract now under consideration, which. was eliminated from | 
Miss Carlion’s elaim. | 

The company’s selection of March 13, 1880, was not accompanied by 
a designation of losses, as required by ie eiroular of November 7, 1879, 
and the same was not supplied until June 6, 1894. In the mean fine 
applications had been tendered to enter this land as follows: Frederick. 
Anderson, June 22, 1893, and Henry Steege, August.14, 1893. 

Your office decision of October 24, 1894, holds that the company’s 
selection of March 13, 1880, was invalid and no bar to the applications 
- since presented. wllioli were prior to the specification of a loss in she 
port of the indemnity selection. 

- This holding is in accordance with departmental aesisione in ine case 
of Hoeft et al. v. St. Paul and Duluth R. R..Co. (15 L. D., 101), i 
which it was held that an indemnity selection, in the absentee ors a 
specified basis therefor, is no bar to the acquisition of a settlement 
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right; and, after such right has intervened the company will not be 
permitted to designate a loss and thus perfect the selection. 

- Your office decision states, that while Anderson was the prior appli- 
cant, Steege alleges settlement prior. to the presentation of Anderson’s 
application, and that hearing will therefore be necessary in order to- 
determine the respective rights in the premises, 

For the reasons given, I affirm your office decision holding that the 
company’s selection of 1880 was no bar to the acquisition | of other 
rights prior to the filing of its supplemental list on June 6, 1894, and 
you are therefore directed to take proper proceedings to detertiine the 
respective rights of Anderson and Steege, and upon completion of 
-entry by the successiul vey the company’ S selection of this tract will 
be canceled. se 


HOMESTEAD ENTRY_TIMBER CUTTING. 
‘UNITED Sta AVES Vv, BROUSSEAU. 


The action of a homesteader in eeueine aud selling timber growing on the land cov- 
- ered by his entry, should not be held sufficient to justify. sanesllacion of the 
entry, on the ground of fraudulent intent in making the same, if the entryman 
"is actually residing on the land, and apparently expending the proceeds of the 
’ timber in the pernianent improvement of his claim, 


Boer etary Bliss to the Soninones of the General Land Office, May 21, 
(W. V. D.) 897, 7 | (0. J. W.) 


Alphonze Broussead made homestead entry, No. 5745, on November 
10, ate at perien, 1 Minnesota, for the N. 4 SE. 4, NE. 4 SW. 4, and 
SW. 1 NE. 4, Sec. 18, T. 51 N., BR. 17 W.. Your office | on report of 
| special agent H. F. Young, char ging failure to reside upon the land, 
held said entry for cancellation. On the application of the claimant a 
hearing was had before the local officers at Duluth, Minnesota, and on 
~ August 16, 1895, they found that the charges rade were substantially 
true when Tdde, but on account of the showing of good faith in the 
subsequent conduct of the entryman, they recommended the relief of 
the entry from suspension. On December 13, 1895, your office reversed 
this decision, and again held the entry for axel ation. 

Peo ueseay. has appealed to the Department. 

Your office, in substance, held that the default of the entryman in 
establishing residence had been cured, but that the cutting and sale 
of the timber was such evidence of fraudulent intent in making the — 
entry as to require its cancellation. The motive in making the entry 
was, therefore, made the final test of the entryman’s rights, and it Was) 
in effect, held, that the cutting and sale of timber from the land was. 
conclusive Bidens of fraudulent motive in making the entry. The 
case of John T. Wooten (5 L. D., 389), wherein is announced the rule 
that timber should not be eomoved from lands covered by homestead 
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entry faster than is necessary to clear it rl prepare it for cultiva- 
tion,. is quoted in support of this construction. That case concedes 
the right of.aii entryman, where the land is to be cleared and culti- 
vated, to remove the timber, and does not make such removal conclu-: 
sive evidence of frand, but puts upon him the burden of showing that 
such removal was not fraudulent and with speculative intent. | 

On page 6 of instructions to special agents, of 1883, in reference to 
timber depredations by entrymen, this rule is laid ad 

8. The claimant to any such land, provided he is living upon, cultivating and. 
improving the same in accordance with law, and the rules and regulations pre- 
scribed by this Department, is permitted to cut and remove, or canse to be cut and 
removed from the portion thereof to be cleared for cultivation, so much timber as is 
actually necessary for that purpose, or for buildings, fences and. other jmprovements 

on the land entered, 

9. In clearing for eultivation sioaia: there be a surplus of timber over what is 
needed for the purposes above specified he may sell or dispose of such surplus; but 
it is not allowable for him to denude the land of its timber for the purpose of sale 
or speculation until he has made final proof and acquired title. 

10. Where the facts justify the couclusion that the person has made his entry 
in good faith and is cultivating and improving the land with the purpose of making 

it his home, the agent need not consider it his duty to report every deviation from | 
the preceding rule. But where the person (oes not make the land his actual resi- 
dence and cultivate and improve the same, or where the value of the timber cut and 
removed is greatly iu excess of the improvements, or where other facts afford a 
strong presumption that the entry was not made in good faith hut solely for the 
purpose of denuding the laud of its timber, the case should be at ouce reported to 
this office. 7 


_It is to be borne in mind that the good faith of the entryman in ine 
he does, is the final test to which his entry is subjected. In the light 
of these instructions, if the agent who made the report, had found the 
_ State of facts existing then, which were shown to exist at date of hear- 
ing, he would have been justified in withholding the report, for at the 
latter date, the entryman and his family were residing upon and culti- 
vating the land, and had improvements on it in excess of the value of 
the timber removed. I think the status at that date should control. 

In my opinion, the facts as stated in your office decision: fail to do 
justice to the defendant, in this, that it quotes from his testimony all: 
admissions, as to the cutting and sale of timber, and omits to mention 
what was said by way of explanation and justification. This doubt- 
less resulted from the fact, that it was believed that the status at the 
time the report was submitted should control. But the very question. 
at issue being the good faith of the entryman, the evidence on that 
subject should be both presented and considered. There are two 
guides to the entryman’s motive in making the entry. One is, his acts, . 
and the other, his admissions and statements in reference thereto. 
They should be considered together. The evideuce discloses the fact 
that he understands the English language but imperfectly, but his 
auswers to questions seem to be candid, and show no disposition to 
suppress facts. In reference to motive in making the entry, on page 
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46 of the record, he is aakeu, why ie made it. His answer is,—* for 
to make ny home”. He is asked if that was his intention when he 
made the entry, and the answer is,—“Yes sir.” “Has it always been. 
your intention?” A. “Yes sir.” Q. “What are your circumstances, 
are you a poor man?” A. “Yes sir, I am a poor man.” On page 48 
of the ae the question is asked,—“ Why did you cut that timber | 
off?” A. “It was to improve the property.” Q. “How much have 
you received from the sale of the timber you cut?” A. “Well, I can’t 
tell for certain, because I would do it a little at a time, and i didn’t 
keep track of it. ” | 


. Did you spend on your claim as much a as you received from the sale of timber? as 


Q 
- A, Yes sir. 
' Q. Is it your intention to clear that entire eDInee? 
A. Yes sir. 
. Q. Have you any income except what you make with your neade. your labor? 
‘ A. don’t understand exactly, what does it mean, explain it. 
- Q. Have you any money coming to you from any source, except for work? 
A. No sir. | 
' Q. So that to improve your place it was necessary, wasn’t it, to cut the timber? 
_ A. Yes sir, I couldn’t do it otherways. I was too poor a man. 
- Q. Have you ever thought of abandoning that claim? 
.. A. No sir. 
@. Is it your intention to make that your home aiel your family’ s home? 
A. Yes sir. 


No saying or admission of the entryman as to why he made the 
entry, coutrary to what he swears, is shown. He is very deeply per- 
jured, else he made the entry in good faith. — 

Now as to what he has done. Take the largest estimate of the 
timber—about two hundred and sixty thousand feet, and suppose it all 
to have come off the claim, and to be worth three and a half dollars per 
thousand, it would be worth $910. Special Agent Gray, who examined 
the improvements in 1894, and testified at the hearing, estimated the - 
value of the improvements by items at $955.50, with twelve and three- 
éighths acres cleared. It is not conjecture then, that the value of the 
improvements is equal to or in excess of the value of the timber re- 
moved, but this is shown by the testimony for the government. If 
the entryman had intended to get the value of this timber, and aban- 
don the place, it seems he could have done so. The value of his 
. improvements must be considered in determining his motive in mak- 
ing the entry. Iam not prepared to agree with your office in holding 
that this entry must be cancelled for fraud, since there is no adverse 
claim, and the entryman is shown to be residing with his large family 
“upon the land, and making valuable improvements. The excess of 
the value of the improvements over the timber removed cannot be 
exactly estimated, as a part of the timber, in the estimate made, Was 
taken from the nilroad right of way, which passes through the land. 
‘The special agent (Young) testifies that most of it was taken from the © 
railroad track (evidently he meant the railroad right-of-way), as shown _ 
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by the stumps. Jolin, a witness for the government, also swears, that 
a good part of the timber used came off the railroad right of way, 
where it was all taken off. | 
Owing to the strength of the defendant's showing, I think he has 
overcome the strong presumption of bad faith, which arose against him, 
on account of the removal of the timber. In direct reference to its 
- Temoval faster than the land was cleared, he swears that “he thought 
he had a right to cut the timber in the manner it was done, and that he 
intends to clear all the land.” The evidence shows this entryman to 
: have a wife and ten children, the youngest only a few months old; that 
he is poor, owns no house or land elsewhere, and has to labor with his 
hands for a living. He and his family are living upon the land embraced _ 
within the entry and all and more than all he obtained from the sale of 
timber i is ov the land in the shape of permanent improvements. These — 
are facts against the presumption that he made the entry with a view 
to get the timber, and then abandon the land. He can not obtain title 
until le has fully complied with the homestead laws as to five years of 
residence and cultivation, which must be made to appear from his final 
proof, when submitted. There appears to be no present necessity for 
the cancellation of the entry. 

Your decision is accordingly reversed, and the entry held intact, 
subject to his future compliance with the homestead laws. 


TOWN LOT_ADVERSE OCCUPANCY_TOWNSITE COMPANY. 
SMITH v. HAVARD ET AL. 


The occupancy of a town lot by ‘ie agents of a townsite company confers no rig ht 
that will defeat an adverse occupant of the remainder of said lot, who is claim- 
ing one whole of it. 


Se ee y Blass to the Commissioner of the General Land Office, May 21, 
(W. V. D.) | 1897. (C. J. W.) 


The record in this case shows that it was first heard before townsite 
board No. 3, for Hennessey, and that decision was made by them in 
favor of Havard and Batton from which Sinith appealed. Before the 
record and appeal were forwarded to your office, board No. 3 was suc- 
ceeded by board No. 6. The last named board on May 8, 1895, trans- 
mitted to your office Smith’s appeal and all papers to ce found con- 
nected with the case. 

On June 22, 1895, upon examination of the record, your otfice found 
that there was no proper proof of service of notice of the hearing, upon 
the parties, and further that the typewritten pages purporting to be ~ 
the testimony of witnesses examined at the hearing were not certified - 
by the board to be such testimony. Your office further found that no 
decision of the board accompanied the record, further than appeared 
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from a letter from H.S8. St. Clair, late chairman of board No. 3, in which 
he says that his record shows that the decision was rendered January 
6, 1893, and was delivered to the attorneys for Smith. He then gives 
| what he states under oath to be a correct and | complete copy. of the. 
decision of said board No. 3 as follows: | 


Case tried on the —— day of January, 1893, the board find as follows for ‘the 
defendants W. T. Havard and F. T. Batton: 


. Your office upou their showing enn Siniths right of neu 

but returned the testimony to board No. 6, with instructions to-.allow 
the parties thirty days within which to file an agreement signed by | 
themselves showing that the record contains the testimony as given 
by the witnesses at the trial, or to file an agreed statement of facts. If 
they failed in said time to cure -the defects in the record of the evidence, 
the board was directed to order a new hearing in the case, and give all 
parties due notice thereof. 

Jt appears that the parties failed to take action and cure the defects 
in the record, and the board on? August 21, 1895, ordered a hearing de 
novo, and due notice of the same was served upon Smith, Havard and: 
Batton. Smith and Havard appeared on November 27, 1895, and 
entered into an agreement that the testimony heretofore taken, may be 
considered in the case, and each filed an affidavit that he was a native. 
born citizen of the United States. It was discovered on examination 
of the papers, that J. W. McEver had filed an application for the lot, 
which had not been disposed of by board No.3. The board thereupon 
continued the case of its own motion to April 28, 1896, and duly notified 
McEver. On said day McEver failed to appear and was adjudged to 
be in default, and his application dismissed.. On July 8, 1896, townsite. 
board No. 6 rendered a decision in which they awarded said lot to Smith. 

From this decision Havard and Batton appealed, and your office on 
October 20, 1896, affirmed said decision. 

The case comes before the Department on the further appeal of 
Havard and Batton. 7 

_ In reference to the facts, your office repor ts as follows: 

It appears that on April 23, 1889, one John A. Blair made homestead entry of the 
Sh. 4 of Sec. 24, Tp. 19 N., R. 7 W. and June 26, 1889, commenced to build a house, 
twelve by fourteen, on said land which house is now located in whole or in part on 
the lot in controversy. It does not appear that Blair ever resided on said land, or 
_oécupied said house in perso:. He claims that he had tenants in said house but 
failed to state when and how long his tenants occupied it. He states that he ounce 
rented the building to Lee Gray; thinks it was in the win iter of 1889, or 1890, Blair 
in auswer to the following question, says: 

‘““@. Did anybody ever occupy it as your tenant before Gray occupied it? ‘Ac 
Yes gil. | 

Q. Who was it? A. I think Judge Bross was one, Guy Gillett and anybody else 
-that saw fit to occupy it.” | 

It appears that this lot No. 2-is a part of land entered by Blair as a homestead 
and that he relinquished his ee to said land October 23, 1889. He further claims 

— that said land was platted for a town, and on June 26, 1889, he claimed the lot his — 
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hotise was to be built on as his. “On the ng Blait relinquished his eisai to said 
land, John T. Baldwin made homestead éntry for the same tract, and on March 23, 
1891, Baldwin relinquished the NW. + of the SE, -+ of said quatter section. This 
‘last described forty acre tract is now, aud has been since June 23, 1892, a part of the 
townsite of Hennessey, and the lot in contest is located in this tract. 

It appears that Smith settled in Hennessey in the fall of 1889, and in epaneeeon 
with O’Conner, opened a hardware store on lot one in said block, and adjoining the 
lot in dispute. On January 14, 1890, Smith took possession of, and fenced said lot; 
and on thatevening the fence was cut down by parties claimiug to represent a town- 
site company. It appears that Smith’s possession of said lot did not include the 
house erected thereon in 1889. Smith claims that notwithstanding his fence was 
torn down, he still held possession of the lot and used it for storing lumber and 
machinery on. In November, 1891, he again set some posts arounil said lot with the 
intention of fencing it, when he was prevénted from fencing it by one “Tom” 
Smith. Smith and Gillett claimed that they were representing the Henuessey town: 
site. It appears that Blair was in‘ Hennessey several times from the-fall of 1889 to 
the spring of 1892, but paid no attention to said lot, nor did he notify Smith that he 
laid any claim to it. Blair offers in evidence a receipt from the sheriff of Kingfisher 
county, O. T. which states that in 1892, he paid $8.80 taxes and costs. . This receipt 
does not state for what said taxes and costs were paid, it describes no real estate as. 
tax receipts for real estate nsually do, and does not state on what day or mouth in 
1892 it was paid, but Blair testifies that it-was for taxes levied on said lot by the 
provisional authorities of said town. Blair testifies that he sold his interest in 
said lot in April 1892, to Havard and Batton. The townsite of Hennessey was 
entered by townsite Heard No. 3, June 23, 1892, 


‘ The townsite board found substantially the same iets, and the record 
supports the finding. 

Your office found that Blair had practically abandoned the lot prior 
to his sale of it, and that he could convey no better title to Havard: 
and Batton than he had at that time. If he had been in possession of 
the house by himself or tenant, the case would be different. The evi- 
dence indicates that the parties occupying the building were tenants, 
or agents, of the townsite of Hennessey, and not of Blair, and that it 
was so occupied at the date of the townsite entry, in June, after the 
sale to Havard and Batton. No one seems to have exercised any 
dominion over the lot for a considerable period before and after Blair’s 
sale, except the townsite company and Smith. | 

This corporation was not qualified to-settle and occupy a town lot in its 
own right. Its agents could have lawfully occupied a lot as tenants of a 
qualified owner, and if they had been Blair’s tenants, their occupancy 
would have been his; but while Blair seems to have permitted their 
occupancy, he also permitted them to assert a right in themselves as 
representatives of the corporation without protest. It was charged 
that he was himself a member. of this corporation, but the evidence 
does not show who composed it. That he had notice that both Smith 
and the corporation laid claim to the lot seems pretty clear, and he. 
gave notice of his own claim. He appears to have been willing for the 
corporation to hold the lot, and to claim it as its own. He does not 
claim that the agents of the corporation were his tenants. They could 
only lawfully oceupy. as tenants, and under the facts their occupancy. 
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of the building must inure to the benefit of Smith, who ‘ovenpied the 
remainder of the lot, and was claiming the whole of it. -— 
Your office decision is accordingly affirmed. — 


RAILROAD RIGHT OF WAY—STATION’ GROUNDS—HOMESTEAD ENTRY. 
St, PAUL, MINNEAPOLIS AND MANITOBA Ry. Co. v. MALONEY ET AL. 


' The actual use of land as station grounds, prior to survey, by a company that has 
filed its articles of incorporation, proofs of org ganization, and constructed a rail- 
road over unsurveyed land, entitles said company to an approval of @ plat of 
said grounds, as against an intervening homestead cay if such use antedates 

- the settlement of the homesteader. | 


Secretary Bliss to the Commissioner of the General tana Office, Man y 21, 
Sais: a 74897; (If. W. C.) 


- The St. Paul, Minneapolis and Manitoba Railay Gonipaiy has ap- 
peeled from the action. taken in your office decision of October 2, 1896, 
in refusing to recommend for approval its plat showing station erounds 
situated upon lots 5, 6, 7 and 8, Sec. 26, T, 26 N., R. 11 E., Seattle land 
district, Washinston, 

Your refusal to recommend the approval of this plat is upon the 
ground that the tract covered by the plat is embraced in homestead 
entry of John Maloney, which entry-was made prior to the filing of the 
plat by the railway company. 

On behalf of the company it is represented eat the line of its road 
through the lots described was located during the year 189L and the’ 
road actually constructed during the following year; that at the time 
of the location of said road the company selected for station purposes 
the tracts shown upon its plat and has been enjoying and using them 
for that purpose from that time to the present. The land was at that. 
time unsurveyed, the plat of survey not being filed until May, 1896. . 
Upon the filing of said plat it appears that Maloney made the home-— 
stead entry in question, and in his atiidavit alleged settlement upon the 
land during the year 1891. 

In the argument filed on behalf of John J. Sturgus it appears that 
he lays claim to lot 6 by reason of an attempted location of the same 
with Gerard scrip, which is alleged to have been offered before the 
allowance of Maloney’s entry, and that a contest was at the time of | 
the filing of said argument (January 15, 1897) pending, undetermined, , 
in the local office, between said aus involving the eet to enter 
said lot. 

~The company’s application for the approval of its plat appears to be 
based upon the act of March 3, 1875 (18 Stat., 482), which granted the 
right of way through the public lands of the eal States to any | 
railroad company 


duly organized under the laws of any State or Territory, ae the District oe 
Columbia, or by the Congress of the United States, which shall have filed with the 
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Secrétary of the Interior a copy of its articles of incorporation, and due proofs of 
its organization under the’same, to the extent of one hundred feet on‘ each side of 
the central line of said road; .... . also ground adjacent to such right-of way for 
station buildings, depots, machine shops, side-tracks, turn-outs, and water-stations, . 
not to exceed in amount twenty acres for each station, to the extent of one station . 
for each ten miles of its road. 


In the case of Dakota Geneaic R. R. Co, v. povaey, (3 L, D. , 115) it 
was held— 


If it were to’ be held ‘hint a railroad company has | a right to build its road on 
unsurveyed land, and yet, perhaps years subsequently to the date of the comple- 
tion and Gneration-ot the rvad, and the actual appropriation of the land (under the 
first section) for station-buildings, depots, machine shops, side tracks, turn-outs, 
and water-stations, within the limited quantity, that its right to the continued 
benefit of the ground for right of way, statiou-grounds, etc., must depend upon its 
- filing.a profile of its road, after the township plats of survey are depusited in the: 
_ land office, but before any other claimant can make a. timber-culture entry, or a 
homestead entry, or file a pre-emption declaratory statement, or other step under 
the laws for the acquisition of public lands, it would be simply to deny to the com- 
pany the benefit of the first section of the act.. It would be impossible for the 
company to comply with the condition of filiug a profile as quickly as individual 
settlers could file entries upon the land. A timber-culture entry might be filed on a 
quarter-section which would embrace the depot- grounds of a company, including 
its buildings, side tracks, etc., and it would be unreasunable, in my judgment, to | 
suppose that Congress intended in said act that a railroad company, which had con- 
structed its road prior to the initiation of any claim or right under the laws for the 
disposal of the public lands, should be compelled to purchase its improvements and’ 
right of way from the subsequent claimant. 


It seems to be clear, as held in said decision, that it is not necessary 
for a company, which has filed its articles of incorporation and proofs 
of organization, and constructed a road over unsurveyed public lands, 
to file a map of definite location in order to entitle it to the benefits of 
said. act. | ; 

If the land covered by the plat for station grounds now under con- 
sideration was actually used for the purposes indicated, prior to the 
settlement of Maloney, upou proof of this fact it would seem that its 
application for the approval of its plat should be granted, notwith- 
standing the fact that entry had been made of the land by Maloney 
before the presentation of said plat. 

I have therefore to direct that a hearing be ordered, after due notice 
to all parties concerned, i in order to determine the question as to the 
exact time the land covered by the plat under consideration was 
actually selected and used for station purposes; also as to whether 
any settlement right to this tract existed in Maloney at the time the 
tract was so selected and used. If Sturgus claims, as does not appear 
from the papers now before me, a right prior to his attempted location 
in 1896, opportunity should be afforded him to show the nature of 
such Haiti at the time of the selection and use of the land for station 
purposes. | 

_ I do not see that this application can in aby wise iene with or 
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influence action in the controversy now pending between Maloney and 
Sturgus under their respective claims as before described. 

The papers are therefore herewith returned for your further action 
in accordance with the directions herein given. Pa 


| EXECUTIVE WITHDRAW AL—APPLICATION TO ENTER. 
MICHAEL L. TOOLE ET AL. 


During the existence of an executive withdrawal of lands for a public purpose no 
right thereto can be acquired by an application to enter the same; but it is 
within the exercise of departmental discretion, on the removal of the reserva- 
tion, to recognize applications so filed, subject to prior adverse claims. 


Secretary Bliss to the Commissioner of the General Land Office, May ai, 
(W. VY. D.) ; 1897, (Rk. W. H.) 


; The lands covered by the applications of the parties above named 
are the KE. 4 of the NE. 4 and the E. 4 of the SEH. 4, Sec. 8; the SW. 4 
Sec. 9; the E. 4 of the NE. 4 and the NE. 4 of the SE. 4, Sec. 17, Tp. ~ 


- 144N.,, BR. 25 W., St. Cloud land district, Minnesota. 


The auecedent history in relation to them is briefly as follows: 

By letter of July 24, 18853, the Secretary of War asked authority of 
this Departinent to cut lathes for reservoir purposes from public lands, 
not withdrawn, in the vicinity of the dams at and apove Poquima Falls, 
Minnesota. 

_It was determined by this Department that the pest method of 
acceding to the request of the Secretary of War would be to withdraw 
such lands as were indicated by him, and withhold them from the pub- 
lic offering that had been proclaimed for the 20th of August, 1883. 

The General Land Office was accordingly authorized by letter of 
. August 1, 1883, “to withhold from public: sale: nue disposal of any 
kind” ihe fraote as specified. 

Your official letter of formal withdrawal, containing the statement 
that they were “reserved for reservoir Pe veenny bears date pou 
16, 1883. 

On pepper 25, 1890, Dennis Hanlon made anplenuen to enter 
the EK. 3 of the SW. 4 of said Section 9, and other land not'embraced in 
the reservation ; nal on the same day Michael LL, Toole applied to ee 
the SW. i of thé SW.i40f said Sec. 9, and the E. 4 of the SE. 4 said 
Sec. 8, and the NE, 4 of the NE. 4 said Sec. 17—both parties tendering 
their fees and commissions. 

— On June 28, 1892, William A. heavy filed his apelieatan #6 enter 
the SW. 4 x of Sec. 9. On the same day Jesse L. Hull applied to enter 
the E. $ of the NE. 4 and the NE, 4 of the SE. 4, Sec. 17; and on July | 
1, 1892, Samuel A. Hull filed apheaten to enter the EH. 2 of the NE. 4 
and the E. 3 of the SH, 4, Sec. 8. 


DECISIONS RELATING TO THE PUBLIC LANDS. 463 


None of these applications was 8 formally rejected according to Bule 
of Practice 66. 

It appears from the record that. Michael L. Toole and Dennis Han- 
Jon, upon the presentation of their applications; were notified by the 
register and receiver that the lands applied for were not subject to 
entry; and upon this information they left their applications in the 
custody of the local office, taking no steps in refereuce to them, except — 
to employ an attorney to look after their interests, until the lands were 
restored to the public domain. 

The applications | of Samuel A. Hull, Jesse L. Hull and William A 
Berry were denied, not only for we reasou that said lands were > 
reserved from the public domain for reservoir purposes, but for the 
additional reason that the prior applications of said Toole and Hanlon 
were on file in the local office, and should have precedeuce. | : 

Berry and the Hulls appealed from this denial of their applications, 
first to your office, which sustained the action of the local office, and 
then to this Department, which in separate letters, of even date, to the 
_ parties, to wit, June 18, 1804, used this language: 

- An examination of the matter shows that the land was reserved at the request of 
the Secretary of War, but since the rendering of your office decision it has been 
determined by the Secretary ef War that ‘‘no present or contemplated operations of 


the Engineer Department would require the lands in question to remain excepted 
from the public. domain;” therefore you will restore the same, giving the preference 


right to enter to the applicant herein subject to any superior right by virtue of — 


‘prior settlement or application. 


~ Pursuant to instructions contained in your office letter of J uly 3, 
1894, enclosing the departmental decisions of June 18, 1894, in the cases 
of Samuel A. Hull, Jesse L. Hull and William A. Berry, the local office 
ordered a hearing for October 8, 1894, of which due notice was given to 
all parties, in order to aoversane what rights, if any, were auponiC® to 
those of the said applicants. | 

On July 6, 1894, Dennis Hanlon made application for the SW. 4 of 
Sec. 9, and on the same ay Aaron L. Swanson applied to enter the HK. 4 
of the SE. 4 and the E. 4 of the NE. 4, said Sec. 8, and Charles A. 
Burton apulied to enter the EK. $ of the NE. 4 and the NE. 4 of ule SE. 4 
of said Sec. 17. 

These applications were e suspended to await the eesullt of the hearing, 
which had been ordered, as above stated. | 
— On July 12, 1894, Michael L. Toole, having learned of the restoration — 
of the lands, covered by the applications of Berry and the two Hulls, | 
renewed his former application of September 25, 1890, tendering there- 
with the proper fees and commissions, and subsequently filed a new 
homestead affidavit. This application was likewise epee to await 
the result of the hearing. 

On February 7, 1895, the local office rendered its seatsion: finding 
that: 


The application of Dennis Hanlon, filed July 6, 1894, should be rejected . that the 
application of Aaron E. Swanson, filed July 6, 1894, should be rejected; that the 
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application of Charles Burton, filed July 6, 1894, shouid be rejected; that the appli- 
cation of Dennis Hanlon, filed September 25, 1890, should be allowed in so far as 
the same-does not conflict with homestead entry No. 15015, by B. Finnegan; that the 
claim of William A. Berry should be rejected so far as the same conflicts with the 
application of Dennis Hanlon, but as to the tracts of land not conflicting with 
the application of Dennis Hanlon, be allowed; that the application. of Michael L. 


Toole, filed September 25, 1890, should be allowed: that the applications of Samuel 


A. Hull and Jessé L. Hull should be rejected, so fat as the same conflict with the 
application of Michael L. Toole; that as to all other tracts not conflicting with the 
application of Michael L. Toole, the applications of panies: A. Hull and Jesse L. 
Hull should be allowed. : 

All the DAnUGE, except Toole, appealed from the decision of the local 
office. : : 

In your office decision upon these an it was held that the prefer: , 
ence right given by departmental decisions of June 18, 1894, was 
merely intended to allow them to enter the Jand under. their applica- 
tions, in the event there were uo other applications then pending and 
on file; and asthe applications of Hanlon and Toole had not been form- 
ally rejected by the local office, and were pending prior to and at the 
date of the applications of the two Hulls and Berry, they are “superior 
to the applications subsequently filed ; :” that the subsequent applica- 
- tion of Hanlon, and the applications of Swanson and Burton, filed July 
6, 1894, conflicting with the applications filed prior to that date, were 
properly rejected; that the departmental decisions of June 18, 1894, 
had been correctly applied, and that the only error was in awarding to 
both Toole and Berry the SW. 4 of the SW. 4 of Sec. 9. With the cor- 
‘rection of this err and the restriction of Berry’s application to the © 
NW. 4 of the SW. 2 of said Bec. 9, the ange. of the local office was 
affirmed. | 

The contentions of the parties to this case, all of whom have appealed 
to the Department from your office decision, except Toole, are: | 

First: In behalf of Berry and the two Hulls—that the burden and 
_expense incident to the prosecution of their appeals, which resulted in 
the restoration of the land to the public domain, entitle their applica- 
tions to precedence; that the applications of Hanlon and Toole, which 
were not followed up by appeal or request for any action whatever in 
the premises, guve them no rights; that the case is one where the 
maxim in favor of the vigilant as against the dormant specially applies, | 
and that it would be inequitable to allow Hanlon and Toole to reap a. 
reward which had not been secured by their labors. In support of 
_ these contentions cases are cited holding that an application to enter, 
which though rejected, is followed promptly by proceedings to make it 
effectual, and to secure favorable rulings of the Department, when the 
cuecdiodt in the way of the entry is removed, gives a a v preference 
right. 

Second: In behalf of Swanson, Burton and Hanlon (the last named 
party having presented a new snp lications| in conflict with that of Toole 
as to the SW. 4 of the SW. 4 of Sec.9, and that of Berry as to the entire 
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SW. 4 of said section)—that no rights attach under the applications of 
_ Toole, Berry and ‘the. Hulls, because the lands applied for were, at the 
time, in a state of reservation, and having failed to renew said applica- 
tions in proper form prior to the intervention of adverse rights attach- 
_ ing when the land was subject to entry, they have no claims that can — 
be recognized; and that the departmental or ders of restoration, of date 
June 18, 1894, are not to be construed as contravening the established 
‘rules of the Department governing applications for public land. _ 

The counsel for Toole claim that, as the record showed his application . 
was on file when the applications of the other parties were made, they 
were charged with notice of the same, and that, in restoring the land 
to the public domain, the Department did, as it had a ae to do, 
— expressly recognize his priority. | ; | 

It must be observed that the particular fends nea in question, 
although “reserved for reservoir purposes,” were not embraced in any 
of the lists which were withdrawn, and afterwards restored, by proc- 
—lamations of the President under the pr ovisions of the act of June 20, © 
1890 (26 Stat. , 169). 

This act pr scored restrictions and conditions sintive to the entry 
of the lands specified therein, after their restoration to the public 
domain, which were not Imposed by vue Department in restoring the | 


~ lands now under consideration. - | 
The withdrawal in this case was in virtue of the Seoponwe execu- 


tive authority to withdr aw public lands, and to restore the same to the 
| public domain, as the public good may demand. While said with- 
drawal was in force no rights were acquired under any of the applica- 
tions to enter the lands covered thereby. In this respect the applica- 
tions of ‘Toole, Ber ry, the Hulls, and the original application of Hanlon — 
are upon the same footing—the land‘ not being subject to entry when. 
they were made.. The action of the local office in not accepting them 
was, therefore, proper; and their presentation entitled the applicants 
to no other consideration than the Land Department, in the exercise 


of its discretionary power, saw proper to concede, the questions being Be 


onely between the several applicants and the government, | 
The cases cited by counsel ‘for Burton, Swanson, and Hanlon are 

based, for the most part, on withdrawals under railroad grants, which. 

’ are different, both in purpose and effect, from temporary withdrawals 
| like the one here under discussion—the former being in the nature of 


- government quitclaims to property granted to a corporation; the latter , 


being reservations of its own land from disposal, and setting it apart 
for public. purposes, the reservation remaining as long as the public © 
purpose exists, of which the Department is the judge. 

-It.is also to be observed that the reservation here in question is ate 
of that class of reservations which require congressional action for 
their restoration to the public domain when the pur pose ef their cre- 
ation has ceased to exist. : . 

10671—voL, 24. 
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masinuen as the Department by its decisions of June 18, 1894, 
‘awarded the preference right of entry to the parties named Mercia, 
subject to the conditions stated, and the parties appear to have made 
expenditures in view thereof, such action will not be disturbed, though 
the same was not in strict accord with the usual rulings of the Depart: 
ment upon similar questions. : 

I am.also of the opiniou—as the. applications of William A. Berry, 
Jesse L. Hull and Samuel A. Hull were refused by the-local office, for 
the reason that the lands applied for were reserved for reservoir pur- 


poses, and, also, because “the prior applications of said Toole and 


Hanlon were on file and should have preference,”—that it was the 
purpose of said departmental letters of June 18, 1894, to give the pref- a 
erence right in the cases named, sub) ect to the pending applications, 
‘as hereinbefore set forth. 

— The decision of your office is affirmed. 


DESERT LAND ENTRY —CITIZENSHIP—RESIDENCE.. 
PALMER ». Mines. 


The ] provisions of the amendatory desert fend act of March 3, 1891, requiring the 
entryman to be a resident citizen of the State in which the land is situated, are. 
not applicable to an entry made prior to the passage of said act. . 


| Secretary Bliss to oe Commissioner of one General Land Office, 1 May 22, | 
cw. Vv. D.) - _ 1897, . oe (B. M. RB.) 


- This case involves the BE. $ of the NW. 4, NE: 4 of the SW. 4, W. 4 
of the NE. 4, SE. 4 of the NE. 4 i, and the SH. $ of section 10, T. 3 N,, 


- “R. 38 &., Blackfoot land district, Idaho. 


The second shows that Ravin H. Miles made desert land entry for 
the above described tract July 17, 1890. | 

July 25, 1893, he made application for extension of time within which 
to make final proof. | 
- September 21, 1893, the extension Was meiged wntil rere 17, 1894, | 
July 12, 1894, the entryman gave notice that he would offer final. | 
; peor. ou the date to which the extension was eranted. | | 

August 3, 1894, George F, Palmer filed corroborated affidavit of | 
contest against the entry of Miles, alleging that the land had not been 
irrigated or reclaimed; that final proof and payment had not been. 
made within the time required by the statute, and that the entryman 
was not, and had not been, for four years a resident of Idaho accor ding 
to statutory requirements. 

A hearing having been ordered and had, the local oftiearay on March 
29, 1895, rendered their decision in which they found that the only 
aheeie seu ained in the affidavit of contest, which was sustained at — 
the hearing, was that the defendant was not a resident in the State in 
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- which the ead lay. It having been demase that such residence was 
requisite, they sustained the contest and recommended the cancellation 
of the entry of the defendant-respondent. | 

_- Upon appeal being taken, your office decision of Decabar 5, 1895, 
- was rendered reversing the action of the local officers, the proof hone 
deemed satisfactory and your office not concurring in the view of the 
local officers that residence in the State where the land lay was required 
of the entryman, if the entry was made prior to the act of March 3, 1891. 

Appeal by the plaintiff brings the éause'to the ‘Department. . 

Jt is apparent from the record that the defendant has complied with 
the law as to reclamation, and the extension of time granted. him within 
which to make. proof served to protect him from the charge that his 
proof was not made within the statutory period; so the only question 
for consideration is, whether his residence in Utah, the land in contro- 
-yersy being in Idaho, necessitates the cancellation of his entry. | 

The original desert land act of March 3, 1877 (19 Stat., 377), had no 
provision requiring that the entryman should be a resident of the State 
in which the land covered by his entry lay. | | | 

In the amendatory act of Mareh 3, 1891 (26 Stat. » 1099), 1 in section 5, 
it is provided— 

That the provisions ae the act to which this is an amendment, and the amend- 
ments thereto, shall apply to and be in force in the State of Colorado, as well as the 
States named in the original ‘act; and no person shall be entitled to make entry of 


desert land except he be a resident citizen of the State or Territory in which the 
land sought to be entered is located. 


Section 6, of the same act, provides— 


That this act shall not affect any valid rights heretofore accrued under said act of 
March third, eighteen hundred and. seventy-seven, but all bona fide claims heretofore: 
lawfully initiated may be perfected, upon due compliance with the provisions of 
said act, in the same manner, upon the same terms aud conditions, and subject to 
the saine limitations, porteinunes and contests, as if this act had not been passed; 
or said. claims, at the option of the claimant, may be perfected and patented under 
the provisions of said act, as amended by this act, so far as applicable; and all acts © 
and parts of acts in aondlict with this act are hereby repealed. 


: In the case of ex parte Kimble (20 L. D., 67), it was held that the pro- 
vision requiring the entryinan to be a citizen and resident of the State 
jn which the land lay, referred to the oneal entry. Wheén the entry 


now under consideration was. made, the law -was silent as to such 
requiremené ancl, therefore, the entry was properly allowed. Under the | 


provisions of: the latter act, the entryman could have proceeded under 


either act. If he chose the act of 1891, then the terms of such act, to 


“use the language thereof, became binding “so far as applicable.” This 


could not be constr ued to mean, that as this act demanded the entry- 
man to be a resident of the State in which the land lay, the entryman 
under the act of 1877 would have to show this qualification. Having a 
“bona fide claim” under the act of 1877, he came within. the express 
permission of the act. of 1891, to perfect his claim thereunder. : 
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No other question having been raised by the appeal, than is herein 
set out, no good reason appears for eS the aatemenl of your 
= office, and it is affirmed. 


TOWNSITE ENTRY —CONTEST—NOTICE TO TRUSTEES. 
BRUMMETT v. McCorpra TOWNSITE. 


— On. the application of townsite ides to make a wanes entry shies of. aban- 
an donment, as against the townsite settlers, may be properly entertained, and 
notice to said trustees of the hearing ordered thereon is notice to lot. claimants. 


Saivélans y Bliss to the Commissioner of the General Land Office, May 22, 
(W.V.D) > = : 1897, eS (OS. W,) 


The present contest was preceded bey Various proseedings had with 
reference to the establishment of a town upon the i. 3 of the SH, 4, of 
Sec. 32, T. 26 ie R. 3 W.,, I. M., located in what was known as the 
Gherokes Outlet, lt appears from your office decision, that in Novem- 
ber, 1893, soon after the opening, -D. B. Madden, as Srouate judge of 
“LL” county, Oklahoma, at the instance of dileeed settlers and occu- 
pants, filed an application to enter it for townsite purposes for their 
use and benefit. He submitted final proof, which was rejected by your 
office (letter “G” of March 24, 1894) for want of authority to make the 
same, but. stated that the conditions surrounding the town were in 
conformity with the requirements of the act of May 14, 1890 (26 Stat., 
109), so as to justify its entry under that act, and townsite board 
No. 12 was instructed to make said entry. It had been. previously 
decided that townsite entries in the Cherokee Outlet could only be - 
made through townsite trustees under said law. Said board filed 
application to make the entry, but on offering final proof, C. W. Hum- 
phrey filed protest, which was subsequently amended. The protest 
charged that. the entry was sought. for speculative purposes. The 
record was forwarded to your office for consideration. Your ofiice by 
letter “GQ” of October 20, 1894, dismissed the protest. Humphrey 
appealed, and his appeal: was disallowed. by your office, because filed 
too late. He applied for a writ of certiorari, which was denied here, 
— April 13, 1899, and your office clecision dismissing his protest became 

. final. Meantinie board No. 9 had become the successors to board No, — 
12. February 10, 1895, Alonzo Brummett filed affidavit of protest in 
the nature of a contest, in which the abandonment of the town by its 
- settlers was alleged, and asking for a hearing to determine the status 
of the land, and for preference. right to enter it as a homestead. On ~ 
June 11, 1895, your office ordered a héaring, and directed the local . 
officers to notify Brummett and the townsite board of the date fixed 
for hearing. By letter “G” of same date your office notified town: 
site board No. 9 that the heariug had been ordered, and enclosed: a 
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copy of the BeEtion on which probate judge Madden had based the 
application to enter, for information in conducting the defense at said _ 
hearing, and informed said. board of the names and addresses of wit: 
nesses who were advertised, and all who had testified both on Madden’s 

proof and the proof of board No. 12, and further instructed them to 
endeavor. to have such testimony produced. at the hearing’ as vaule 
- enable the local officers to render a correct decision. 

On September 11, 1895, a hearing was had, Brummett appearing il 
person and by attorney, and the townsite of MeCox dia by sald townsite 
board No. 9, and the case closed. | 

January 27, 1896, M. Winfield, A. ©. Rosewell anda: mT, and J. K. 
Or oss filed motion to reopen the case, for further hearing. 

On March 15, 1896, the local offivers rendered a decision, in which 
the motion to reopen was denied, and the rejection of the townsite 
application recoumended, and-also that Alonzo Brummett be allowed 
a preference right of entry, subject to M. Winfield’s right to make entry © 
_ for. the technical subdivision upon which he resides. The parties who 
-moved to reopen the case filed authority from townsite board No. 6,: 
which board had become successors to eonne: No. 9, to be mace nominal 
defendant and to appeal. | 
- The decision of the local officers was accordingly appealed from. 
The questions presented in that appeal were passed upon by your office | 
letter “G” of May 29, 1896, in which the decision of. the local officers | 
was. affirmed as neuen The same questions are now before the. 


~ Department on appeal from your office decision. 


-. The first assignment of error denies the validity of the easing on. 
Juue 11, 1895, based on Brummett’s affidavit, and assigus error in that 
part of your office decision holding that the Teeanty of the order direct ; 
ing a hearing is ves judicata, — 
The order directing a hearing was interlocutory, Was not sieet to | 
appeal, and in that sense Was res judicata. There is no error found in’ 
this ruling. . | 
The second ground of complains 1S s that your office ee in diecting 
townsite board No. 9 to notify the inhabitants, and have them produce 
evidence at said hearing. It is not stated wherein tliis was oe 
and it is not found to be so. ; 
_ The third and fourth grounds allege error in not reopening the case, 
for further hearing, and the fifth. ground alleges error in holding that 
' a townsite settled under the law of ae 14, 1890, can be lost ‘by 
abandonment. 

. The seventh and. eighth erounds are embraced in. ‘the pr ccoding 
ones. | : : : 
* The ninth a oand char ges error in Relais that notice to sid appear: 
ance by the townsite board is notice to and appearance by the lot 


| . claimants. The 10th, 11th and 12th grounds are fornial. 


Tf it be true as stated by counsel, and as stated in the Arch around 
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of appeal, that a settlement for townsite purposes under the ‘act of 
“May 14, 1890 (26 Stat., 109), is not subject to the charge of abandon- 

| ment, this would be sonelusive against your office decision, and no 
other ground would require consideration. -No brief is filed in support 
of this contention aud no authority cited. except the act itself, and no 
reference is made to any particular clause or section of the act. ~The 
act in all its provisions has. been examined, and it is not found that it 
admits of the construction contended for. The general seheme of the 
act is. to have townsite entries in Oklahoma made by trustees for the 
benefit and use of the occupants, and the sixth section provides, when 
final entry is made, that the title of the United States to the land 
covered by it shall be conveyed to said trustees for the uses and pur- | 
poses contained in the act. In 14 L. D., 295, it was held that the 
issuance of patent: to townsite trustees was not a ‘disposition of the 


government title, so as to take the same without the supervision of 


the Secretary. of the Interior, and if this be true, certainly a mere 


settlement, nominally for townsite purposes, before entry, will not  — 


have that effect. It must be held that the contention is not supported 
by the law, and that settlement rights under. this act may be lost by _ 
abandonment, before final entry by the trustees. Neither the probate: 
judge nor any one of the boards of trustees has ever got further in — 
this case than to file application to enter and offer final: proof, : Such 
proof has not been accepted and followed by final entry. That offered. 
by the probate judge was rejected in accordance with instructions of 
February 14, 1894 (18 L. D., 122), in which it was held. that probate — 
judges are not invested sith authority to make townsite entri les within © 
the Cherokee Outlet. 
. The status of this land is that an application by trustees to enter it 
was pending at the time thé charge of abandonmént was made, .and is 
still pending. In my opinion such charge can be properly entertained, 
and if itis made to appear that not more than one head of a family 
remains on the land as an a the ap puoauon can be properly. 
rejected. 
The question as to whether or not Brummett is estopped from setting 
up claim to this land under the homestead laws, by reason of having: 
‘been one of the former townsite claimants and occupants will be next 
considered. Itis shown that his father was a member of the townsite | 
‘company or committee which managed and-directed the affairs of the 
settlers in the original effort to found a town, and that in his official 
capacity he sold lots and issued certificates to the purchasers, and he 
is charged with having used his influence finally to prevent its growth 
and success. The charge of bad faith on his part is by implication also 
_ made against the protestant, Alonzo Brummett. He concedes that he 
occupied and improved a town lot, and intended to acquire title under, 


the townsite laws, but-when the town commenced to godown he aban- _— 


doned it; he sold his building to his father and formed the purpose of 
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claiming the land under the homestead laws. The record has been 
examined with.a view to determine whether or not he has done any- 
thing which would in law estop him from objecting to the perfection of. 
the townsite ony ane I have not been able to find ina: he is so 
estopped. 

The remaining eso is, whether the motion of Winfield, Rosewell | 
aud others to reopen the case for further hearing should have been 
granted. The affidavits filed in support of that motion were not 
addressed to the proposition of showing actual occupancy of town lots, 
but ownership of such lots, and that they would have been occupied if 
the owners had been encouraged in the scheme of building a town. 
They did not propose to show that the town was not abandoned, but 
asked to be allowed to show why it was not occupied. The effort to _ 
establish this town had lasted about three years, and it then had one 
family residing in its limits, according to the proof, and nearly all build- 
ings and improvements had been removed. ‘i he local officers, at the 

close of the hearing, found: as -a fact that the land was used: by one - 
_ occupant only, and that he had four buildings on it used chiefly by this | 
one occupant; that it was situated one and a half miles from the small 


town of Lamont, which contains from twelve to fifteen buildings. It 


appears from an affidavits filed in support of the motion to reopen that - 
the hope of building this town rested largely on a plan to have thé 
Lamont people abandon, their town and remove toit. This plan did — 
not succeed and the place at the date of the hearing was not occupied - 
as required by law. It is not decided what number of occupants would 
authorize an entry in trust under the Jaw, but certainly such entry must 
_ be for occupants, and it would seem that the showing in this case was — 

not sufficient to authorize the entry. The facts in relation to theattempt | 
to found this town are fairly presented in the decision. appealed from, 
on pages 4 to 7 inclusive, and need not be restated here, It is suffi- 
— cient that. the attempt was a failure. It is insisted that the former 


occupants and lot owners should have had noticeof the hearing. Your — 


_ office properly. held that notice to the trustees was notice to them. It 
is further insisted that Alonzo Brummett’s affidavit of protest should | 
have been dismissed, because of its corroboration by his father, who. 
was interested in the towusite.. Your office, in the exercise of a sound 
discretion had the right to order a hearing, to ascertain the present..: 
status of the land, where it was represented and charged to be aban- 
doned. It is reported by the local officers that Alonzo Brumnmett paid. 
the costs and expenses of the hearing. There was no error in ordering 
the hearing. Your office as a result of the hearing or the facts pre- 
sented thereat rejected the proof and. the application to enter by the 
townsite board, and reserved for determination hereafter. any rights -_ 
— which Alonzo Beanineth aud M. Winfield may have in the land, when | 
. they pr esent app Ueeons for it, and said decision is affirmed. 
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HODGES ET AL. 2. COLCORD, 


Motion for review of departmental decision of. February 97, 1897, 24 
L. D., 221, denied zy Secretary 1 Bliss May 25, 1897. 


| PRACTICE—ATTORNEY—CONTEST—SUARDIAN—2REFERENCE RIGHT. 
, PHILLIPS, v, SMITH. 


An attonnes in good standing, itneied. to practice pefore the Department, is ‘not 

_ required to file written authority to appear on behalf of his client. _ 

A duly appointed guardian of the minor children of a deceased soldier may institute 
a contest, on behalf of his wards, against an entry, and, in the event of success, | 

~ exercise the preference right by filing a soldier’s declar atory statement for the - 

benefit of said minor children; and this right will not be defeated by the fail- | 
ure of the guardian to set forth ; in the affidavit of contest the capacity in which 
he was then acting. | 


Secretary Bliss to the Commissioner of the Gener al Land Office, May 25, 
(WA. V.D.). ; : «1897, | Swe (W. M, W,) 


The case entitled Tilton S. Phillips, Samiceeiae and euardian, v. 
Albert A. Smith, has been considered on the appeal of the latter ‘fom 
your office decision of December 18, 1895, rejecting the desert land dec- 
laration of said Smith for the NE. 4 of Sec. 24, T. 9 N,, BR. 22 B., W.M., 
North Yakima, Washington, land district. 

—Couusel for Phillips asks to have the appeal dismissed : 


. The time for appealing from the decision of the Honorable Commissioner had 
ae before this appeal was taken. Rule 83 U.S. L.O. Practice. 2. The attor- 
neys, Whitson aud Parker, have no authority to institute the appeal herein under 
rule 101 G. L. 0. Practice, ao having filed any written oe from the appellant, 
Albert A. Smith. 2 . | 

‘The register of the local: oftice ao bo yout oe, nuder date of 
poping 24,1896: 29% : 


. That the parties were duly nottied of your Aesisien therein by registered al | 
on December 24, 1895 (the receipts for which are herewith enclosed), and Phillips 
appeared.and filed soldier’s declaratory statement No. 42, covering the tractsinvolved. 
And that on this 24th, day of rae 1896, A. A. ore filed his ee from your 
decision. 
~The meee office se teed receipt, dated on February 24, 1896, with 
affidavit of mailing of the appeal, is attached to the papers eine the 
appeal was mailed on said date, addressed to the attorney for Phillips. 
~ It is clear that the motion to disiniss the appeal is without merit, for 
the reason that the notice of the appeal is shown to have been served 
in time under Rule 87 of the Rulesof Practice, and for the further reason 
that an attorney in good standing, admitted to practice before the 
Department, is not required to file written authority to appear on behalf ; 
of his client. Dober v. ae aes et al. (on review), 18 L. D., 88. 
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It appears that on February 1, 1892, Wallis B. Williams ade home-— 
stead entry for the land in question: | 
On March 13, 1893, Tilton S. Phillips filed au. affidavit of contest 
‘against Williams's entry, alleging. abandonment. Said contest was 
_ finally decided in. favor of Phillips by the Department on April 1851895. 
(806 LT. and R. , 478). Said - ony was canceled by your office letter of 

June 26,1895. 

On July 2 B, 1895, Albert A. Smith offered to file his desert land decla; 
ration for the land in question, and tendered the requsite purchase 
money. The register suspended this declaration to await the action 
of Phillips under his preference right as a successful contestant. 

On July 22, 1895, Tilton S. Phillips offered by virtue of his prefer- 
ence right to file a soldiers declaratory statement in his capacity as the 
duly appointed: administrator of Clayton S. Phillips, a deceased soldier, 
and guardian of his minor children, Ina May, Oliver Morton, J anes 
Clinton, and Myrtle Grace Phillips. | 
Tilton L. Phillips filed with bis application an affidavit, stating that 
he is the identical person who contested Williams's entry for the land 
in question, and that he 


- did the same as administrator and guardian of the estate of Clayton 8. Phillips, de- 
ceased, not having any right of my own to use. hat at the time I instituted this 
- action I asked that my filing for this land be accepted by the land office, and was 
informed that it was not necessary, that | would be allowed arty days alter ae : 

cellation to make my said filing of record. 7 7 


He presented with his application a copy of the aisonahes of ean 7 
S. Phillips from the United States army, which shows that said soldier 
was enrolled as a private in Company H, 6th Mo. Cavalry, on the 10th 
day of January, 1862, to serve three years or during the war, and was 
| honorably discharged on the.30th day of January, 1865. Also certified 
copies of his appointment as administrator of the estate of Clay ton 8. 
Phillips, deceased, dated June 10, 1888, and of bis appointment as 
guardian for Ina} May Phillips e¢ al, on satinaey 20, 1893. 

- The register and receiver rejected ‘Phillips ap alieation to file soldier’s Ss 
deeanatavy statement on the ground: ; 
That in the contest of T.8. Phillips vy. WB. Williams, by which the tract described 
were made subject to. entry, the parties in whose’ interest and name this entry is 
sought to be made are strangers to the record and have’ no preference right to. file 


therefor, and that Albert A. Smith filed D. L. oa for wee same jand on July 
2, 1895. 


Phillips sinpenlel: 
On December 18, 1895, your. offies reversed the judgment of the local 
officers, on the grounds that: ve 


Under Sec. 2307 B.S. of U. S., the guardian hada clear right to make a homestead 
filing and entry for the benefit of his wards, and he was not. deprived of such right 
by the fact that the land upon which he desired to exercise it was covered by the _ 
abandoned entry of Walliams, which he, the guardian, proceeded to remové from the 
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records, going to sonsideranie expense with the laudable ehiee in view of ne 
ing a home and sustenance for his orphaned charges. 

After the guardian had remov ed the obstacle which barred the way to the accom- 
plishment of this worthy purpose, it would be extremely inequitable to allow a 
stranger, like Smith, to reap the benefits of Tilton 8. Phillips’ charitable work con- 
scientiously performed in the discharge of his dnty to his se 


Smith appealed. 
The assignment of errors is as follows: 


* 4, Error committed in holding that a preference right to enter a tract of land can 
_ he acquired by contest in the name of another. = 
2. Error committed in considering the ex parte affiday it accompanying the appli- 
cation of said Phillips without service upon or notice thereof to Smith. , 
3. Error committed in holding that the prefereuce right to enter, penne by cone. 
test, can be transferred. | 
4, Error committed in rejecting the application of Smith to enter said iad. 
5. Error committed in allowing tlie Sepa of said Tilton 8. Phillips as 
guardian. | — : | 
In support of these errors the cases of Welch v. Duncan ot cil.y 7 io D., 
186; ; Kellem v. Ludlow, 10 L. D., 560; Tillinghast +. Van Houten, 15 
iL. D., 394, and Matthews v. Barbarovie, 18 L. D., 446, are cited and 
relied upon. These cases hold that the preference right of a successful 
contestant can not be transferred to another person; and that a trans- 
feree in such case acquires no right that can be asserted as against the 
intervening entry of another. If the filing of a soldier’s declaratory 
statement by Tilton S. Phillips for the land in question, on behalf of 
his wards, who are minor children of a deceased soldier, amounts to — 
an assigninent or transfer of the preference right of entry from said 
Phillips to his wards, the appellants’ contentions are well founded and ~ 
should be sustained. If, on the other hand, Phillips as the duly © 
_ appointed and qualified puandian of the minor clildren of a deceased 
soldier had the right under. the law to prosecute a contest against 
Williams’s entry, and, upon the successful. termination of said contest 
- resulting in the cancellation of said entry, to exercise such preference - 
right by filing a soldier's declaratory statement in the names and for 
the benefit of his wards, then plaintiff’s contention must fall, and your 
office decision be affirmed. 
_ Before. con sidering these questions, it seems to be proper 5 shear 
that during the time allowed Phillips as a successful contestant to 
exercise his preference right of entry under the law every question in 
connection with the exercise of that right was solely between Phillips 
and the government. If he exercised his right in accordance with law, — 


Smith would have no right to complain, for he could acquire no right — : 


under his desert application until after the thirty days allowed Phillips 
_ by law to assert his claim bad expired. Ailen v. Price, 15 L. ae 4245 
Cowles v. Huff et: al., 24 L. D., 81, and authorities citied. 
- _ Phillips’s voplcotion to file soldiers declaratory statement was made 
within the thirty days allowed by law to.assert his preference right of 
“entry, and during that time all he was required to do was to satisfy the 
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government that he was asserting the right in the same a that — 
he instituted and carried on the contest, ¥. 
The capacity in which Phillips contested Williams’s entry: anal the 
capacity in which Phillips might desire to exercise his preference right. 
were of no concern to Smith, for, if Phillips could show the government 

- that he commenced and carried on the contest in the same capacity — 


Bs that he was asserting his preference right, and that he could lawfully 


make an entry in such capacity, and did make such entry, or- its equiv- 

alent, in accordance with law, then Smith’s desert application would 

give him absolutely no right to the land as against Phillips. , 
-The record shows that at the time Phillips commenced the contest 


a he was the duly appointed guardian for the minor children in whose 


behalf he sought to file soldier’s declaratory statement; his affidavit 
shows that he had no right of his own to use as an individual contest- 
ant in making an entry. in his own name; that at the time he instituted _ 
the contest he asked that his filing for the land be accepted. From 
these facts it is reasonable to presume that he was acting for the benefit 
of his wards from the commencement of the contest; and in case he 
should be successful in his contest that he intended to make an ue 
in the names and for the benefit of his wards. 
From these statements it is clear that there was no such a thing as élie 
transfer or assignment of the preference right in the whole transaction. 
“Assignment” in the law of contracts means a transfer or making over — 
to another of any proper ty, real or personal, in possession or chose in 


ie action, or of any estate or right therein. Phillips's affidavit shows 


that fiers was no change in the rights of the parties from the begin- 
ning of the contest to the time he offered to file in behalf of his wards. 
‘The mere fact that he did not attach the word “euardian” after his 
signature to his affidavit of contest, or allege in the body of his charge: 
that he was acting in the.capacity as guardian in his contest against 

Williams, can not be held sufficient to defeat his right as such guardian 

under the law to make the entry of the land under the preference right 

~ accorded by statute. 

Section 2304 of the Revised Statutes permits every private, soldier 


_ or officer who has served in the United States army during the recent 


rebellion for ninety days, and who. was: honorably discharged, and has 
remained loyal to the government, to enter upon and receive patents 
for a quantity of public lands not exceeding one hundred and sixty 


~ aeres. 


‘Section 2307 provides that: 


In case of the death of any person who would be entitled to a homestead under - 
the provisions of section two thousand three hundred and four, his widow, if. 
_ unmarried, or in case of her death or marriage, then his minor orphan children by a 
guardian, duly appointed and officially accredited at the Department of the Interi ag 

shall be entitled to all the peneats enumerated in this chapter. 


- Under this section it is clear that Phillips, aS the aay appointed | 
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se Piardian of the minor or phan siildeai of his deceased Gacther would 
‘have the right to make an eutry for and in the names of his wurde. 


There was-no error in your office decision appesree from. It is there - 
| fore affirmed. a — 


OKLAHOMA LANDS-SETTLEMENT RIGHTS. | 
HENLINE v, GINDER, _ 


The-rule recognizing slight acts of settlement, as between. par ties making the run — 
for Oklahoma lands on the day of opening, is not pe ible to the ordinary 
case of a party Ww ho claims priority of settlement. 


“Seer etary Bliss to the Commissioner of the General Land Ofice, May 2, 5 
(W.V.D.) w97, (CWP) 


~The Jand involved in this controversy i is the SE. + of Sec. 19, oT. - 
N,, B. 10 W., Alva land district, Oklahoma. 

On Sonteniber 26, 1893, Kate Ginder made homestead entry, ) : No.. 629, 
of said land. 

On October 26, 1893, H. Pp, entice filed affidavit of contest, charg- 
ing that he made sottieniont on said land about ten o’clock A A.M. , Sep- 
tember 22, 1893, and. prior 0 the ‘settlement and Perna made ay said 
Kate Ginder. 7 
- A hearing was had; the local officers decided in ne of Kate Gin- 
der, and cecpnnended that the contest be dismissed. On appeal, your 
_ office, by decision dated December 19, 1895, affirmed the judgment of 
the loeal: officers. The contestant appeals ic the Department. 

' The acts of settlement, as testified to by the contestant, are: That 
he went upon the land hod seven o'clock A. M. , September 21, 1893, 
and stuck a stake in the ground about for ty rods ent of the Soutnieaet 
corner and about fifty yards uorth of the south line of the quarter sec- 


tion. Later in the day he threw up a mound two feet high, about two 


hundred yards northwest of said. corner, and wrote his name on a 
blazed tree about fifty yards southwest of the mound. He then left 
the Jand, went to Alva, and thence to his home in. Kansas. 

- The contestant also testified that he established his residence on the 
land, with his family, in the month of March following his settlement, 
and since then has continued to reside upon the land, and he has a 
comfortable house and: has broken and cultivated about twety-five 
acres, and has other paproy ements, His testimony 18 econo ponEted me | 
oo witnesses. _ 

Ou the other haud, the defendant, her father, David Ginder, and 7 
8. Warnstaft testified that they went upon the land on the mor ning of 
the 22d of September, and that they saw llo one on the land claiming 
it, nor any signs of settlement. . : 

The acts of settlement on which the contestant relies are such as. 
have been recognized. by the Department as valid acts of settlement, 
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in the case of Oklahoma lands, as between adverse claimants who 
made the race for lands on the day of the opening of the Territory to 


settlement. But these rulings are based upon the peculiar circum: 


stances under which the run was made for homes on the lands opened 
to settlement. They are not applicable to the ordinary case of a party 
who claims priority of settlement on the public lands. In the latter 
case it is well established that to constitute settlement the settler must 
go upon the land and do some act, by which the public may have notice 
of his claim, and that such act inust consist of some substantial and 
visible improvement, having the character of permanence, with an 
intent to appropriate the land under the settlement laws. ; 
It is manifest that the acts of settlement in this instance were wholly 
insufficient to give notice to the public that the land ° was eda anon 
by a bona fide settler. : 
‘The defendant and her witnesses did not see the stake or the ound 
when they went upon the land in the morning of the 22d of September, 
and when she made her entry on the 26th of September following, it it 
was without knowledge of the contestant’s claim to the land. . ae 
For these reasons, I am of opinion, that: the contestant has n0 o right 
to the land and your office decision. is affirmed. 





‘CONFESTANT PREFERENCE RIGHT—-INTERVENING ENTRY. 
LAWRENCE ¥. SEEGER ET AL. a a ee 


In thé case of a cepar tmental decision rendered prior to the change of practice, fol. 
lowing the decision in Allen v, Price, as to closing cases on review, but wherein 
notice of such decision is not given by the local office until after such change of. 
practice, the contestant is entitled to the protection provided for under the new . 

_ practice. : ety ty 


Secretary Bliss to the. Commissioner of the General Land | Office, A Mag y 1 25; 7 
(W. V. D.) a ee 1897, (W. A. BE.) 


On April 23, 1889, John R. Furlong made iomastana: entry for the | 
NW. 4 of Sec. 15, i be 11 N,, R.3 W., Oklahoma, Oklahoma land district. 

On “Ap 25, 1889, Thomas J. ‘Lawrence filed affidavit of contest 
against said entry, alleginre | | 
that the said John Wt. Furlong entered upon and occnpied said mentioned land prior. 


to. twelve o’clock, noon, on. the 22d day of April, 1889, in violation of law and con- 
tray y to the President’s ‘proclamation opening said ak for homestead settlement; 


and further, that this contestant entered upon and-oceupied said lands after twelve 


o’clock, noon, on the 22d of erat, and com menced bona fide impr ovements, anil is 80 
occupying sald land. | 

A hearing was lad on this contest, and resulted in a decision by the 
ages: officers in favor of the contestant, 
> Furlong appealed to your office, which, on December 19, 1891, affirmed 
7 the decision ot the register and receiver and held the entry for cancel: 
lation. | 
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On January 10, 1892, during the time allowed Furlong in which to 
appeal to the Department, Henry W. Seeger filed his homestead appli- 
catiou for the tract. This application was rejected. by the local officers 
and Seeger appealed. 


‘Subsequently, Furlong appealed to the nena tment, which, on Octo-. a 


‘ber 10, 1892, affirmed your office decision. 
On October 24, 1892, your office promulgated said departmental deci- 
sion, canceled Furlong’s eutry on the records, and threw the land open - 


| _ to entry by the first qualified applicant, subject only to the contestant’s 


preference right. This action was in eocunee ee with the practice 
then existing. 
— . On November 15, 1892, however, the neeeaene iu the case of Allen 
». Price (15 L. D., 424), changed ciecpe actice in regard to closing cases 
after final decision by the Department. Since the date of that-decision, 
when the Department renders a judgment of cancellation, your. office 
promulgates the decision, without canceling the entry on the records, 
and holds the case open until after the expiration of the time allowed 
for filing motion for review or rehearing. If no motion for review or 
rehearing is filed within the time allowed, the case is closed, the entry 
is canceled on the records, and the land is reserved for the benefit of 
the contestant during the statutory per iod | provided for the + exercise of 
his preferred right of entry. 
On November 26, 1892, the local officers Soneel neties upon Lawrence 
_ of the cancellation. ‘of arlene’ S entry, but advised him that under the 
decision in the case of Allen v. Price, he should wait until after the 
expiration of the time allowed for filing motion for review belore exer- 
cising his preference right. i 
- There is nothing in the record to show nen notice of said. depart- 
mental decisiou was served upon Furlong. The local officers report 
that there is no proof in their office of service upon him. On January. 
6, 1893, however, he filed a motion for review of said decision. 
On April 8, 1893, Seeger appeared at the local office, presented a with- 
drawal by Racine of the motion for review, and renewed his own 
application to enter the tract. Said application was Beeopiee by the 
register and receiver and placed of record. 
On April 19, 1893, Law rence filed his homestead aopiicition for the. 
land, which was fejetied for conflict with Seeger’s entry. | 
Lawrence appealed, and on December 27, 1893, -your office held that 
his right was superior to that of Seeger, endl called upon Seeger to 
show cause why his entry should not be canceled. | 
Notice of this decision was served upon,counsel for Seeger on J anu- 
ary 4, 1894, but no showing was made in support of said entry. 
On Aen 17, 185, said attorneys were served with a second copy 
of your office ion of December 27, 1893, and on a 27, 1895, 
Seeger filed appeal to the Departuent. 
Your office, however, by letter. of November 20, 1895, declined to 
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forward said appeal, for the reason “that an decision of December ae 


1893, ordering him to show cents is not appealable. ” It was further 
held by your office © 7 


That Seeger has failed, after due notice, to make any showing in support of his 
éutry, aud the same is eee held subject to the’ nigh of Lawrence to exercise his - 


preference right. 


Seeger thereupon filed a second appeal: to the Department, and the 


case is now here upon that appeal. 

Lawrence contested Furlong’s entry, not on the ground of prior set: 
 tlement, but on the ground that Furlong was disqualified. It is true 
that he alleged settlement on April {2, 1889, but he did not claim that 
he had settled prior to Furlong. On the contnaiy, he testified at the 
trial that Furlong was on the land when hereachedit. The time when 
_ he actually settled,.then, was immaterial, as he had no rights as against 
Furlong by virtue of that settlement. On the cancellation of Furlong’s 


} 


entry, Lawrence had a contestant’s preference right for a period of | 


' thirty days, and the principal question for consideration here is as to 
the date when that preference right began to run. 

‘Before notice was served: upon him of ‘departmental decision of 
October 10, 1892, the practice.in regard to closing cases after final 


judgment-by the Department had been changed. When the local offi-. 


cers advised him, then, that he should not attempt to exercise his pref. 


- erence right ati aicer the expiration of the time allowed Furlong for - 


’ filing motion for review, they were following the new -practice—the 


practice authorized by the decision in the vase of Allen v. Price. 


Under that decision it was their duty to reserve the land from entry 
until after the expiration of the time allowed for filing motion for 


review, and had Lawrence tendered his homestead eppneanen during | 


that fini they would have had to reject it. 

Furlong filed motion for review on January 6, 1893. ‘The effect of 
that motion was to suspend all further action in regard to this land 
until it had been disposed of. It was withdrawn on April 8, 1893, and 
at no time prior to that date could Lawrence’s preference right as a 
| successful contestant have attached. : 

.  -He tiled his homestead application. ou Weel 19, 1893, ce conse- 
- quently was in time. It was error.on the part of the local officers to 

allow Seeger to make entry on April 8, 1893. 

_ _- Your office decision holding Searels entry subject to the superior 
right of Lawrence is affirmed.. 
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- SURVEY OF PUBLIC LANDS—OFFICIAL PLAT. 
GEORGE W.. FISHER. 


‘The approved plat of an official survey is conclusive as to the desi enation of tracts 
embraced therein, and must govern in the disposal of the lands covered thereby. ‘ 


Secretary Bliss to the Commissioner of the General Land Office, May 25, . 
(W. V. D.) - ©. (1897,  (W.M.B,) 


‘George Ww. Fisher appeals from. your office dccsion: of May 2, 1896, ; 
rejecting his amended application of April 7, 1896, to purchase the SH. 
fractional quarter, Sec. 28, T. 37 N., R. 7 W., 2nd P. M., Indiana, under — 
the act of June 3, 1878 (20 Stat., 89) as amended by the act of ey 3 
4, 1892 (27 Stat., 348), 

The ground upon witch said. application. was denied is st ated in words 
ee | be os 
: Ag shown by the official plat in this office the area of the fractional part of Paine 
28 applied for was surveyed as a part of section 33, and the area of said ‘tract is 
included in the area of the E. 4 of the NE. 4said section 33, north. of the Tudian 


. boundary liue. The entire NE, fr act. 4, said secti ou 33 north of the Indian boundary 
line beim era bracet in the location of military pouty, land warrant No. 63932. 


* # *¥ : * cs 


av euk capelloduibil still stands rejected subject to your right of ‘onekhs foi the reason 
that the land applied.for was surveyed as a part of section 33 and has been cenon 
of as above set forth. 


. In his appeal - trom said decision applicant assigns allegations of error 
as follows: 


‘A. That the Commissioner erred in holding that the SE. fractional 4, Sec. 28, T. 37 


ON. R.7-W., 2nd P.M., Indiana, was surveyed as a part of ca 33, T. 87 N., R. 7 W., 


ond P.M., Indiana. 

es That the Commissioner erred i iu holding that the SE. fractional 1, Sec. 28, T. 37 

N., R.7 W., 2nd P. M., Indiana, is embraced in the location of military bonty land 
parent No. 63, 932 anil was patented on leb'y 15th, 1858; to Joseph HE. Lange. 


Thus it is seen that the said SK. fractional quarter of said sec. 28 i is 
‘the tract in controversy. | 

On February 5, 1857, Joseph EH. Lan 2e ae application mailer provi- 
sion of the act of March 3,-1855 (10 Stat., 701) to locate, and did locate 
on said day, a certain traet of land, for which patent issued to him on 
February 15, 1858, the deser iption whoreat as contained | in said patent 
is as follows: ? : eo 


- the northeast quarter (north of the Indian noandary line) of section 38 


in ba 87 north, of range 7 west, in the district of lands subject to sale at 
Indianapolis, Indiana, containing one hundred and thirty-one acres, and fifty hun- 


dredths of an acre. 


‘The General Land Office held as hereinbefore stated, that the small - 
aa involved was surveyed as a part of Sec. 33, itl was attached 
| thereto, while appellant, per contra, contends that it was not so surveyed 
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and attached, and santends: farther, that the area of the tract in ques- 
tion could not have been merged into that of Sec. 33 since, as alleged, 
there is no authority for ‘transposing Jand from one section to another,” 
wherefore it is insisted that the tract in dispute could not pass to Lange 
under his patent. 
- Under therule laid down by the supreme court in the case of Cragin 
v. Powell (128 U.S., 691) the question raised by appellant that land 
cannot be ieaneposcd from one section to another”—though that par- 
ticular question is not discussed in that case—is pretermitted or elimi- 
nated from the controversy. In the case cited the court held (syllabus): . 
-When lands are eranted according to the official plat of the survey, the plat, with 
its notes, lines, descriptions and land marks, becomes as much a part of the grant or 
deed by which. they are conveyed, and, so far as limits are concerned, controls as 
much as if such descriptive features were written out on the face of the deed or 
grant. . 3 

The question at issue in the present case is, therefore, determinable _ 
by the evidence furnished by the official plat of the survey in which the 
_land in question is embraced. 

A lithographic copy of the official plat—of the said survey, peccutad 
in April, 1830, of the lands hereinbefore described, together with that 
of adjacent ‘Taide an made, approved aud ratanaed by the surveyor- © 
. general, and accepted by the General Land Office is filed with the rec- 
ord in the case, and the fact that the small fractional part of Sec. 28 
was not platted as a separate subdivision, but as a part of the E. 4 of 
NE. 4 (north of the Indian boundary line) of Sec. 33, will appear from 
the disclosures made by the official plat, and the method pursued in — 
platting surveys of the public lands. | 

Where fractional sections are too small to be asia ataa as quarter- 
quarter sections they are, as a general rule, either numbered as lots or 
are merged in some other legal subdivision. An examination of the 
above referred to plat will show that no specific designation is given to 
SE. fractional quarter, Sec. 28, such as a fractional ‘subdivision or lot. 

It appears from the official plat that the eastern boundary line of the 
EK. $ of the fractional Sec. 33 extends from the Indian boundary line— 
a distance of 36.16 chains—all the way to Lake Michigan, thus show- 
ing that no east boundary line was recognized as established for the 
SH. fractional quarter, section 28, as an independent subdivision, in plat- 
ting the survey. The use of a dotted, instead of a full or soltd line—indi- | 
cating the course run by the deputy surveyor, 20.50 chains in length, on 
the south of said SE. fractional quarter, Sec. 28—in platting the survey, 
shows that said course was: not recognized and adopted as an. estab- 

lished line. 

- -‘ Furthermore, the surveyor-general—as will be. observed from the 

plat—platted and returned the E. 3 of the NE. 4 of fractional section 

33 as having an area of 69 acres. Said subdivision could not contain so 

large ap area without having merged therewith the area of the tract 1 in 
10671 —VOL ara 
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controversy; the area of that portion of the E. 4 of the NE. 4 of Sec. 33 
lying between the Indian boundary line on the south and the dotted 
- line extending across the northern portion thereof—and 0.50 chs. bey ond 
and west of the west boundary line of this said subdivision—is 65.32 
acres, while the area of that part of this same subdivision which lies 
between said dotted linc and Lake Michigan is computed at 3.68 acres, 
Taine the said total of 69 acres as the correct area of the E. 4 of the 
NE. 4 said Sec. 33. The table of contents of the various subdivisions 
| ahowe that no Separate area was computed and returned for the frac- 
tional part of said Sec. 28 as such. The W. 4 of the NE. i of fractional 
Sec. 33 was platted and returned as comprising an area of 62.50 acres, 
which is approximately correct. 

Thus it appears that the total actual area of the Jand embraced in the 
NE. 4 (north of the Indian boundary line) of Sec. 33, T. 37 N., BR. 7. W., 
is 131.50 acres, there being included in said area, as already stated, 
that of the fractional part of section 28, applied for, which was surveyed 
asa part of the NE. 4 of See. 33, as shown by the official plat, all of: 

which said NE. 4 of Sec. 33 was patented to J oseph E. Lange accor ding 
~ to the plat ther or as hereinbefore appears, 

For the foregoing reasons the decision of your office of May 2, 1896, 
. rejecting Fisher’s application wo ees the land in question 1 is hereby 
aftirmed. 


RAILROAD LANDS—ACT OF MARCH 8, 1887. 
_ GILMORE v, BROADWELL. 


The right of purchase under section 5, act of March 3, 1887, cannot be recognized, if 
the bona fide character of the couveyance, under which the applicant claims, is 
not established. ; 


Secretary Bliss to the Commissioner of the General Land Office, May 26, 
(W. V. dD.) | > wBbeOre: | (RW. C.) 


Samuel J. Gilmore has appealed from your office decision of July 23, 
1896, holding that he has failed to establish his claimed right to pur- 
chase, under the fifth section of the act of March 3, 1887 (24 Stat., 556), 
as a.bona fide purchaser, the NE. 4 of Sec, 9, T. 3 S, R. 67 W. , Denver 
land district, Colorado. 

This tract is within the limits of the grant to the eee Pacific Rail- 
road Company (afterwards the Union Pacific Railroad Company), the. 
rights under which attached upon the definite location of the road 
March 3, 1869. At that date the land was embraced in the pre-emp- 
tion declaratory statement of Philip Zehner, filed December 3, 1866, 
but upon a contest instituted by the company, said filing was Srdered 
. canceled by your office letter of July 2, 1874, Thereafter, to wit, May 
_ 16, 1882, the railroad eee listed the tract. 
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On June 13, 1885, John M. Broadwell tendered his homestead appli- | 
cation for the and, which was rejected by the. local officers for conflict 
with the railroad cla under its list above. referr ed to; from which — 


- action Broadwell appealed. 


The case was prosecuted to this Depar bineng and by ee son of Sep- . 
tember 11, 1890, the previous adjudication of 1874 was set aside, the . 
tract in question being held to have been excepted from the company’s. 
grant by reason of the filing by Zehner, of record at the date of definte 
location, ald a hearing was ordered to dotermiie the respective rights 
of Broadwell and Zehner, the pre-emptor, who, in the meantime, had 
filed an application for reinstatement of his pre-emption filing. 

On February 16, 1891, Samuel J. Gilinore filed a protest against pro- 
ceeding with the hearin 2 between Broadwell and Zehner, in which he 
alleged that the tract in question was sold and conveyed by the Union 
Pacific Railroad Company to the Platte Land Company on April 18, 
1882; that in the year 1836 said tract was sold and conveyed by the 
Platte Land Company-to him (8S, J. Gilmore); that the tract was en- 
closed. by a lawful fence, has two dwellings on it, and is occupied and 
in possession of tenants who farm it under lease from said Gilmore. 

Although no formal application was made under the provisions of | 
section 5 of the act of March 3, 1887 (supra), as explained by the _ 
answer filed on behalf of Broadwell to dismiss Gilmore’s protest, the 
purpose of the protest was to apprise the Department of Gilmore’s 
claimed rights through the purchase made of the railroad company, 
with a view to granting him an opportunity to offer proof in support 
of his claimed rights under the act of March 3, 1887 (supra). 

On March 2, following, Zehner dismissed his application for rein- 
statement and Broadwell was permitted to complete homestead entry 
for the land. No action appears to have been taken upon Gilmore’s 
protest until December 5, 1891, when the same was dismissed by the ~ 
local officers ; from which agdan he appealed. 

The action of the local officers was sustained by your office, and Gil- 
more appealed to this Department, the matter being considered in 
departmental decision ‘of October 9, 1894 (not reported), in which your 
‘office was directed to or der a hearing | | 
to afford the plaintiff (Gilniors) an opportunity to show his rights and. sien to said 


land as « bona fide purehaser from the zar oat Company and offer: evidence in sup- - 
port of his protest. 


Section 5 of the act of March 3, 1887 (supra), under which ao 
18 attempting to establish a right, prowides as follows: 


That where any said company shall have sold to citizens of the United States, or 
to persons who have declared their intention to become such citizens, as a part of 
its grant, lands not conveyed to or for the use of such company, said lands being the 
numbered sections prescribed in the grant, and being coterminous with the con- 
structed parts of said road, and where the lands so sold are for any Teason excepted. 
from the operation of the grant to said company, it shall be lawful for the bona fide 
purchaser thereof from said company to make payment to the United States for said 


~ 
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lands at the snes government price for like agay, and. ‘thereupon patents shall 
issue therefor to the said bona fide purchaser, his heirs or assigns. 


Under this section it must be shown that the applicant to purchase 
is (1) a citizen of the United States, or has declared his intention to 
become such citizen; (2) that he is a bona fide purchaser; and it has 
been uniformly held that these two essentials must be shown by the 
applicant. Thus in the circular of August 30, 1890 (11 L. D., 229), it 
was said: | - | an: 

‘It can make no difference, in my judgment, whether the applicant is the immedi- 
ate purchaser from the company, or a purchaser one or more degrees removed. If 
he is a bona fide purchaser of the land, and has the required qualifications as to 
citizenship, he is within the intendment of the statute, and if he be not the origi- . 
nal purchaser from’ the company it is.immaterial what the qualifications of his 
immediate grantor, or the intervening purchasers may have been. If his immediate 
grantor was 4 foreigner, and his purchase was simply for the purpose of acquiring 
title from the government for the benefit of the foreigner, he would not be a bona 
jide purchaser, and would not therefore come within the terms of the act. 

See also Sethman »v. Clise (17 L. D., 307) and Union Pacific R. BR. Co. 
v. McKinley (14 L. D., 237), 

After numerous continuances, and in accordance with the depart- 
mental order of October 9, 1894, hearing was duly had on December 
5,1895. The register and receiver recommended that Gilmore's pro- 
test be dismissed and that Broadwell’s homestead entry remain intact; 
from which action Gilmore appealed to your office, resulting in your 
office decision of July 23, 1896, now appealed from. 

The testimony offered on behalf of Gilmore was that of several 
witnesses tending to show that Zehner, the original pre-emptor, did 
not make settlement upon this land preceding the filing of his declar- — 
atory statement in the local office; that he never actually resided upon 
the land; that the notice of the hearing had in 1874, upon the contest 
instituted by the company against Zehner’s filing, was duly published; 
and that certain improvements, consisting of fencing, the building of 
two houses, and the construction of flumes and irrigating ditches, were 
made upon this land, supposedly by Gilmore. Copy of a warranty 
deed executed April 18, 1882, on behalf of the Union Pacific Railroad 
Company, transferring this tract, together with other lands, to the 
Platte Land Company, a foreign corporation, was offered in avionics: 
also copy of a quit claim deed executed Au gust 1, 1886, by the Platte 
Land Company, to Samuel J. Gilmore, the same being ecoknowledaetl: 
February 2, 1887. The consideration named in this deed is $5,000, 
and the land quit-claimed amounted in the aggr egate to about 3 000 
Acres. 

Gilmore, although duly advised of the feat ing ordered for the 
purpose of permitting him an opportunity to establish his claimed 
right as a bona jide purchaser, did not appear personally at the hearing, 
nor was his deposition offered in support of the alleged claim made in 
his behalf that he in good faith purchased the land in question for a 
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valuable consideration from the Platte ana Company. He was repre- 
sented by counsel at the hearing, and although several applications 
were made for a continuance, the same do not appear to have been 
- asked in order to secure his testimony; and fromthe record made at 
the hearing his absence was not explained or excused. _ 
From the record before me, aside from the copy of the quit claim 
- deed referred to, there is nothing to show that Gilmore ever purchased 
this land; that any consideration was ever paid by Gilmore; or that 
the conveyance to him was an honest transaction having as its purpose 
the actual conveyance of the land in question to Gilmore to be held by 
him in his own right and not for the ultimate benefit of his grantor. 
At the time of the execution of this quit claim deed, it is shown that 


Gilmore was representing the Platte Land Company in Denver, Colo- | . 


rado, as its agent and attorney in fact, with authority to sell any of its 
real estate in Colorado and to make and deliver deeds of same, with or 
without convenants or warranty. It also appears that the bill which 
afterwards became the act of March 38, 1887, under which he is now © 
seeking to purchase, was then pending in Congress, and under its pro- 
visions excluded from the benefit granted thereby the foreign corpration 
which he represented; and that in another case Gilmore made affidavit 
placing upon the land covered by said quit claim deed a total value of 
from twenty-five to thirty thousand dollars. 

When viewed in the light of this showing, which tends to discredit 
the bona fide character of the alleged conveyance by the land company 
to Gilmore, it must be held that the showing made in his behalf in 
‘support of his protest looking to the purchase of this land under the 
fifth section of the act of March 3, 1887, falls short of establishing the 
alleged transaction as a bona fide and actual. transaction, as distin- ° 
guished from a feigned conveyance made to enable the Platte Land. 
Company to indirectly obtain title to land to which it could not obtain 
title directly. 

I therefore affirm your office decision and hold that, although fae 
opportunity has been afforded Gilmore, he has failed to sustain his 
rights and claim to the land as a bona ‘hide purchaser from the Platte 
Land Company, and his protest is therefore dismissed and Broadwell’s 
entry permitted to remain intact, subject to compliance with law. 
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- STATE SELECTION-—MINERAL LAND—CERTIFICATION. 
Simon B. ARNOLD. 


A hearing wil] not be ordered on an allegation that a tract of land, embraced within 
a certified list of State selections, was not, on account of its prior known min- 
eral character, intended to he granted to the State, except upon a strong br ima 
facie showing in support of such alleg ation. 


Secretary Bliss to the Commissioner of the General Land Office, May 27, 
(We Ves) 1897, (iE. B., Jr.) 


_ The land involved in this case is the SW. 4+ of Sec. 34, T. 33 N., R.5 
-E., Seattle, Washington, land district. It was selected January 5, 
1893, by the State of Washington, per list No. 2, under the grant to 
that State and certain other States by section sixteen of the enabling . 
act of February 22, 1889 (25 Stats., 676), for the use and support of 

agricultural colleges therein. See also, in this connection, sections ten, — 
eighteen and nineteen of the same act. The list containing this and 


_. other selections was approved by the Secretary of the Interior May 7, | 


1894, as provided in sections ten and sixteen of said act; and on May > 

12, 1894, the said list of selections was duly certified to the State by — 
your office (section 2449 R. 8.) and receipt thereot acknowledged by the | 
governor of the State on May 21, 1894. 

On October 8, 1895, Simon B. Arnold offered his coal declaratory 
statement for the tract above described, alleging possession thereof 
_ since March 18,1895. The local office reed his offered filing October 
11, 1895, because of the previous selection by the State of said tract 


for its agricultural college. This rejection, on appeal by Arnold, your 


office, on February 9, 1896, affirmed, on the ground that by reason of | 


Said selection, approval and certification, the land department had, for. 


more than a year prior to the offered filing, been without any jurisdic- 
tion to entertain an application for the land. Arnold prosecutes an 
appeal to the Department, assigning error by your office as follows: 

1. Error in finding nay the selection of the above described land by the State had 
been approved. 

_ 2. Error in not ordering a hearing and allow coal claimant to prove his case. 

In his argument upon the first assignment of error appellant asserts 
that, although the records of the local office show the filing there, and 
approval by the local office, of the State’s selection of said land, there 
is nothing in that office “‘to show that the selection had been confirmed 
by the General Land Office,” meaning by the words quoted, presumably, 
that the records of the local office do not show the fact of the approval. 
of the Secretary and the certification by your office of the approved list 
to the State. Your office records show that a copy of the approved 
list advising the local office of certification was sent to that office May 
12, 1896, but they afford no evidence of the receipt of such copy by the 
local office. 
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Whatever the facts may be as to the receipt of such copy by the — 
local office, and as to the alleged incompleteness of the records -there 
in the premises, they are immaterial as bearing upon the question of 
the status of Arnold’s offered coal filing. The approval and certifica- 
tion of said list appear to have been duly made long before said filing - 
was offered or any possession of the land by Arnold is alleged. It was 
unfortunate, if it be true, that these facts were not of record in the local 
office at and prior to the alleged commencement of Arnold’s possession. 
of the tract. But incompleteness, as alleged, of the records there 
would not avail to change the actual status of the tract, nor furnish | 
ground upon which your office or the Department could relieve Arnold 
against the rejection of his offered filing. Said certification operated, 
and will continue to operate under the terms of the grant and SOction 
2449 RB. S. until the Secretary’s approval is canceled or vacated by 
competent authority, to divest the land department of jurisdiction over 
the land. Arnold’s filing was therefore properly rejected. | 

Your office did not pass upon the question of ordering a hearing as 
to the character of the land, nor make any recommendation thereon, 
_although in his appeal from the local office Arnold asked for a hearing. 
- It would appear, however, from your office decision that the records of 
your office, at and prior to the date of certification to the State, afforded _ 
no suggestion that the tract was mineral in character. In his declara- 
_ tory statement Arnold swears, concerning the land: | a 

I have located and opened a valuable mine of coal thereon and have expended in 
labor and improvements on said land the sum of four hundred dollars, the labor and 
improvements being as follows: Running a tunnel in on the vein 256 feet and put- 
_ing the coal out on the dump. 

This is-corroborated by two affiants. With his inal statement 
Arnold also presented for filing the joint affidavit of two other persons, 
who therein state that they know the land in question and “knew the 
coal was there prior to October 1, 1891, which was prior to the selection 
of said SW. 4 Sec. 34, Tp. 33 N,, R, 5 E. , by the State of Washington.” 
The means of their alleged iio wiedae of the existence of coal these 
-persons do not state. 

. Section eighteen of said act excluded ¢ all mineral lands” from the 
. grants made by the act; and by section 2449 Revised Statutes, appli- 
cable generally to this and similar grants, in addition to providing that 
the certification by the Commissioner of the General Land Office, under 
the seal of his office, of the approved list of selections, 
shall be regarded as conveying the fee simple of all lands embraced in such lists 


that are of the character contemplated by the act of Congress, and intended to be 
| granted thereby, 


itis further provided that— 


‘but where lands embraced in such lists are not of the character embraced ‘by such 
acts of Congress, and are not intended to be granted thereby, the lists, so far as these © 

lands are concerned, shall be perfectly null and void, and no Tight, title, claim, or: — 
interest shall be. gonveyed thereby. 
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Without passing upon the question here, it would seem that. under: 
the grant and the provisions of the last mentioned section, land known 
to be mineral in character prior to the Secretary’s approval of the 
- State’s list therefor, and possibly prior to certification, would be exempt 
_ from the operation of the grant. It would be the duty of your office, 
as it might become the duty of the Department in due course of pro- 
ceedings, upon proper showing that Jand selected by a State under said 
act was mineral in character, to order a hearing in the premises, not- 
withstanding the selection had been approved and certified, to the end 
that, in the event evidence adduced at a hearing shonld so warrant, it 
might be duly determined that the land was not of the character con- 
templated by the act and was not intended to be granted thereby, and 
that therefore no title or interest had passed to the State by the 
approval and certification. But after such approval and certification. 
a hearing should be ordered only upon a strong prima facie showing 
that the land was known, prior to that time, to be of a character other 
than that contemplated by the act. ae | 

I do not think such showing is made in this case by the evidence 
presented by Arnold and hereinbefore set out—no facts being stated 
as a basis for. the alleged knowledge of the existence of coal prior to — 
the State’s selection of the land—and his present request for a hearing 
is therefore denied. But this will not preclude him from presenting to 
your office, within a reasonable time, an application for a hearing, if he 
elects so to do, accompanied by such further evidence as he may be 
able to pr eaert | in support thereof. 

In accordance with the foregoing, your office decision is affirmed. 


MINING CLAIM—ADVERSE AGRICULTURAL ENTRY. 
CARIBOU LODE.* 


The failure of a claimant under a mineral location to make objection to the allow- 
ance of an agricultural entry of the land is conclusive as to the right of such 
claimant to be heard. ; 


Secretars y Smith to the Commissioner of the General Land Office, March 
11,1896. » © Pedal, 


The record shows that George Henry Hewitt was permitted to make 
mineral entry No. 124 of the Caribou Lode, lot No. 4020, Glenwood 
_ Springs, Colorado, land district, July 18, 1887. The record was regu-_ 
larly forwarded to your office, where, on consideration of the same, it 
was determined, by letter of August 4, 1894, that the application and - 
entry were erroneous, because all the land included therein had been 
entered prior thereto, and he was given sixty days in which to show 
cause why his muy should not be canceled. | 


—* Not héretotors reported. 
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No attention seems to have been given to this order, and your office, 
by letter of November 10, 1894, held the entry for cancellation, where- 
upon Hewitt prosecutes this appeal: assigning niwnerous peonnde® of 
error. 

. The statements of your office, showing the prior entries ee the Aspen | 
townsite, Joseph Thaler and Michael Gannon, are not disputed, but it 
is said by counsel that the location of the Caribou antedates the entries 


of the two latter, and, it is suggested, by reason thereof Hewitt’s Suen - 
1s superior to the: athere.- 


It is true that the Caribou was located prior to the date of the Thaler 
and. Gannon entries, but, so far as disclosed by the record before me, 
there was no objection interposed on behalf of Hewitt or his grantors 
thereto, and, in the absence of any proceeding instituted for the pur- . 
pose of testing the prior right of the land, the Department must 
assume that none exists. This is especially true when there are alleged 
conflicts between agricultural and mineral claimants, because in the 
location of a mining claim the record evidence thereof is not made in | 
_the United States land offices, but in the recorder’s office of the county 
where the land is situated, and the first official information the local 
office has of the location is when the application for patent is filed 
therein. This is not true of agricultural entries. All the record is 
made in the local office. Hence, when an application to enter agricul- © 
tural land is made, if the locators of mining claims on the land have | 
any objections, they must be vigilant in presenting them. The rules— 
and regulations provide ample means for this purpose, and if the reme- 
- dies provided are not pursued, the mineral claimants will not be heard 
to complain. | | 
our office judgment is sttentee: 


PRACTICE—APPEAL—MILLE LAC INDIAN LANDS. 


HAGGBERG ET AL. v. MAHEW. 


An appeal will not be entertained in the.absence of specification of errors, 

Notice of an appeal may be served either upon the adverse party or his attorney. 

The joint resolution of December 19, 1893, confirming bona fide preemption filings, 
and homestead filings, or entries, within the Mille Lac Indian reservation, allowed 
between January 9, 1891, and the receipt of notice at the local office of the 
departmental decision of April 22, 1892, operates to validate settlement rights - 
covered by filings or entries thus allowed, whether initiated before or after Jan- 
uary 9, 1891, hence, as between parties claiming under said protective legislation, 

"priority of settlement may properly form a material issue.. 


| Secretary Bliss to the Commissioner of the General Land Office, May 2B, 
(W.V.D) 1897, _(E.B., I) 


_ This is a contest for title to the SE. 4 of the NE. + of section 11, and 
the SW. 4 of the NW. 4 and the W. 4 of the SW. 4 of section 12, T. 42 
N., R. 35 W., St. Cloud, Minnesota, land district, the same being cov-— 
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_ ered is the pre- emption declaratory statement, No. 2016, filed by Moses 


Mahew on February 3, 1891, alleging settlement March’ 5,1890. 
On the same day that Mahew filed his said. statement, Peter P. 

Haggberg and David Johnston also filed declaratory statements ; that 

of the former being No. 2005, for the E. $ of the NE. 4 and the NW. 4 


of the NE. i of said section Ul, aud the SH. 4 of the SE. 4 of section 2 


same iownctip and range, alleging sottlenient April 4, 1888, and of the i 
latter being No. 2022, for the W. 4 of the NW. 4 ad! the W. 4 of 
the SW. 4 of said section 12, alleging settlement “Depentber 29, 1890, 
it thus appears that Hag ghana’ s filing contlicts with Mahew’s as 46 the 
SE. 4 of the NE. 4 of said section 11, only, while Johnston’s conflicts 
with | Mahew’s, only, as to all of the land claimed by the latter in said 


section 12. - 


Hearings were duly held between Johnston nel Mahew and Hage- 


- berg and M ahew, in March 1892, which resulted in a decision by the 


local office, December 29, 1893 (the cases being considered together), 
in favor of Mahew and adverse to both the other parties. Upon appeals 
by.Hageberg and Johnston, your office, on September 18, 1896, affirmed 
the decision of the local office on the ground that M ayoae rights under 


his settlement, followed by due filing, were superior to those of the 


other parties, respectively, and held the filings of Haggberg. and 


Johnston for cancellation to the extent of their conflict with that of 


Mahew. Haggberg and J ohnston now prosecute appeals here. 
The appeal of Haggberg is found to be fatally defective in that, 
although the time allowed by the Rules of Practice for giving notice - 


of an appeal has long since expired, he has, as appears from the record 


before me, filed no specification of errors as required by Rule 88 of 


ui 


Practice. His appeal is accor dingly dismissed. This disposes of Hage- | 


_berg’s connection with the case before this Department. 


The attorney for Mahew has filed a motion to dismiss the appeal of 
Johnston on the ground that no notice thereof was served upon him 


_ (attorney). It appears that a copy of Johnston’s appeal was served 


upon said Mahew himself, by registered letter, November 12, 1896, as 
provided in Rule 94, within the time allowed by the Rules of Practice. 
It is well settled that notice of appeal may be given either to a party 


- or his attorney (Kule 96; New Orleans Canal and Banking Co. v, State 
of Louisiana, 5 L. D., 479; and Northern Pacific R. R. Co. «. Bass, 14 


L. D., 443). The magn is accordingly denied. 


The land in controversy 1 is within what was formerly the Mille Lac - 


Indian reservation. By act of July 4, 1884 (23 Stat., 89), any disposal 


of the lands in said reservation was ich ited cuntil farther legisla- 


tion.” Such “further legislation” respecting these Mille Lac lands is’ 
found in the act of January 14, 1889 (25 Stat., 642). By section six of 


this act “the agricultural lands on said ronereyanion not allotted under 


this act nor reseryed for the future use of said Indians” were to be _ 
a aha of ‘to actual settlers only under the pDPOvIEIOUE oe the home: , 
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stead law,” subject, howe ever, to certain provisos not. here in point. | 
Under the decision of the Department in the case of Amanda J. Wal- 
ters ct-al., dated January 9, 1891 (12 L. D., 52), and departmental letter 
of January 21, 1891, unreported, which, together, held that these lands 
Should be disposed of as other public lands under the general laws, 
pre-emption filings were allowed by the local office for Mille Lac lands 
on and after the receipt of said departmental letter by the local office 
(then at Taylor’s Falls, Minn esota), on February 3,1891. Subsequently, 
however, by departmental letter of Apri] 22, 1892 (14 L. D., 497), your 
office was instructed that the Mille Lac lands were not subject to dis- 
position under the general land laws, but under the special provisions 
of the act of January 14, 1889 (supra). These instructions were duly 
communicated to the focal office by your office. 

On December 19, 1893, the following joint resolution of Con gress was 
approved (28 Stat., 576): : 


That all bona fi ide pre-emption or hoieatend ‘iting: or entries allowed for lands 

within the Mille Lac Indian reservation in the State of Minnesota between the ninth 
day of January, eighteen hundred and ninety-one, the date of the decision of the - 
Secretary of the Interior holding that the lands within said reservation were subject 
to disposal as other public lands under the general land laws, and the date of the 
receipt at the district land office at Taylors Falls, in that State, of the letter from — 
the Commissioner of the General Land Office, communicating to them the decision 
of the Secretary of the Interior of April twenty-second, eighteen hundred and 
ninety-two, in which it was definitely determined that said lands were not so sub- 


7 ject to disposal, but could only be disposed of according to the provisions of the 


special Act of January fourteenth, eighteen hundred and eighty-nine (twenty-five | 
Statutes, six hundred and forty-two), be and the same are hereby, confirmed where 
regular in other respects, and patent shall issue to the claimants for the lands 
embraced therein, as in other cases, on a satisfactory showing of a bona fide com- 
pliance on their part with the requirements of the LAWS under which said filings | and | 
eutries were respectivel y allowed. | . 

The filings of both J ohnston and Mahew were in ade within the period. 
specified i in said resolution. If priority of filing were alone to control, 
Mahew’s claim to the land in controversy between him and Johnston 

1s clearly superior to Johnston’s. But their filings were made, as | 
already indicated, under instructions which provided for the disposition 
of the Mille Lac lands under the general land Jaws, that. is, in their 

cases, under the pre-emption law then in force, and said resolution 
expressly confirmed them “ where regular in other respects,” and pro- 
vided for the issuance of patent “to the platens for the lands 

embraced therein,” subject, however, to 

a satisfactory showing of a bona fide compliauce on their part with the requirements 
of the laws under which said filings . . . . were respectively allowed. 

The effect of these instructions and this legislation was clearly, there- 
fore: to subject these claims of Mahew and Johnston to the operation 
of the pre-emption law as in force at the.date of their filings, in’ so far 
as the same could be applied in view of the peculiar situation then and 
theretofore existing. ~The question of priority of settlenvent thus arises 
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necessarily in these cases. The question whether preemption settle- 
ment rights could have been acquired as to lands covered by these © 
filings, by the parties who made such filings, is forever settled in the 
affirmative by said joint resolution. That resolution operated to author- — 
ize and confirm such settlement rights by such parties, whether initi- 
ated prior or subsequent to January 9, 1891, and the decision of your 
office, dated March 15, 1895, in the case of Elggren v. Dewey, which 
was affirmed by the Department April 24, 1896, is based on that view. 
It only remains to determine the question of priority of settlement 
as between Mahew and Johnston. [ find the facts upon this point to 
be substantially as set out in your office decision. Mahew first went on 
the land he claims in January, 1889, but, while he made some improve- 
ments thereon during that year and lived there part of the time, he 
did not establish his permanent residence there until about March 5, 
1890. Since that date, although he was away from the land at work, 
as was also his wife (most of the time in attendance upon sick persons), 
from’ November 3, 1890, to February 10, 1891, the evidence shows he 
had no other home, and that be at no time since March 5, 1890, aban- — 
doned the land. Since March 5, 1890, he has in good faith complied 
with the requirements of the pre-emption law. On August 10, 1894, 
he submitted his final proof for the land covered by his filing. 

Johnston did not go upon the land until December 29,1890, and did 
no act of settlement thereon until January 6, 1891. Mahew’s house, 
household goods, and farming implements were there, to give Johnston 
notice of Mahew’s settlement. The fact that the house was then (Jan- 
_uary 6, 1891) temporarily occupied by Indians, without Mahew’s knowl- 
edge or consent, could not efface Mahew’s settlement, nor validate an 
attempted settlement by Johnston. The contention of counsel, that 
Mahew’s failure to attempé to file for the land prior to J anuary 9, 1891, 
subjected it to settlement by Johnston, is without force. There was no 
authority of law under which the local office could have received a pre- 
emption filing for the land subsequent to the act of July 4, 1884, supra, 
and prior to January 9, 1891; and after that date, and during the 
period hereinbefore indicated: pre-emption filings for Mille Lac lands 
were receivable only by virtue of the then prevailing departmental con- 
struction of the act of January 14, 1889, supra. Under the joint reso- 
Iution of Deceniber 19, 1893, neeeinbetors set out, Mahew. can not be 
held to have been required to do what would have been, in law, prior 
at any rate to January 9, 1891,a vain thing. He made his filing on the 
very day the decision first vorented to in said joint resolution was offi- | 
cially communicated to the local office, and that was sufficient. 

The foregoing disposes of all material questions presented by the 
appeal. The decision of your office is affirmed in accordance with the 
views herein expressed. Johnston’s filing will be canceled to the extent 
of the conflict between the same and ene ee of Mahew. Herewith 
are returned the papers. 
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REPAYMENT-—SECTION 7, ACT OF MARCH 3, 1891. 
Mary O. LYMAN. 


On application for repayment under an entry canceled for fraud, the applicant will 
not be permitted to go back of the judgment of cancellation, and show that in 
fact there was no fraud. Mi 

The provisions of section 7, act of March 3, 1891, eC not in terms, nor by implication 
have any application to the matter of repayment. 


Secretary Bliss to the Commissioner of the General Land Office, June 3, 
(W. V. D.) | | 1897. (W. M. W.) 


Mary O. Lyman’s appeal from your office decision of March 7, 1896, 
rejecting her application as alleged transferee of Maud Vaniel for 
repayment of the purchase ae paid by said Vaniel on her pre-emp- 
tion. cash entry for the SE. 4 of Sec. 22, T. 26 S., R, 25 W., Garden 
City, Kansas, land district, has been gonsider ed. : 

Said application was filed in your office by Messrs. Copp and Luckett, 
resident attorneys for Lyman, and your office disposed of it by saying: 

That said entry was canceled by office letter “P” April 27, 1889, because the entry 
was fraudulently made. The law governing the return of purchase money does not 
apply to cases of this character. : . 

The first and second specifications of error mn the appeal take issue 
with the statement in your office decision that said entry was canceled 
because it was fraudulently made. : 

The judgment canceling the entry was based upon a finding of fact 
that said entry was fraudulently made; in this proceeding such finding 
and judgment must be regarded as conclusive upon all parties con- 
cerned that the entry was fraudulently made. In other words, upon 
an application for repayment under a canceled entry, when the judg- 
‘ment of cancellation shows that the entry was canceled for fraud, the 
party applying for repayment will not be permitted to go back of the 
judgment of cancellation and show that there was no fraud. Such 
judgment is conclusive as to the facts and the law. It follows that the 
second alleged error presents an immaterial question. 

The third and fourth specifications of error are as follows: 

3. In not holding that as between appellant, a bona fide purchaser for value of the 
land covered by said entry after issuance of final certificate, and the United States, 
the charge of fraud is barred by section 7 of the act of March 3, 1891, and that the 
purchase money should be refunded to said purchaser or the entry reinstated. 

4, In declining to reconimend repayment. 

No brief or argument has been filed in Sapient of t the errors assigned 
in the appeal presenting either reasons or authority to sustain them. 

- It is not easy to perceive just what counsel for appellant mean by 
_ the statement in the third specification of errors that “the charge of | 

fraud is barred by section 7 of the act of March 3, 1891.” If counsel: 
mean to be understood by the use of this ieneaare as claiming that 
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section 7 of the act of March 3, 1891 (26 Stat, , 1095), snanged: amended, 
or in any manner affected ie laws eelating to repayment, then such | 
contention or claim can have no force in reason or law. Said section. | 
relates to the correction of clerical errors, committed in the entry of 
the public lands, and the confirmation, under certain conditions, of cer- 
tain entries of the public land. It floes not in terms nor by Se 
have any application to the matter of repayment, 

Your office decision appealed from is accordingly affirmed. 


RELINQUISHMENT—INSANE ENTRYMAN—CONTEST. 
DYCHE v, BELEELE. » 


A oe executed by the guardian of an insane entryman, under the direc- 
tion of a probate court, is unauthorized by law and invalid, 

A contest against the entry of an insane homesteader must fail if it appears that 
the entryman had complied with the law up to the time when he became insane. 


Secretary Bliss to the Commissioner of the General Land Office, June 3, 
(W. Vv. D) 1897, (CG. W. P.) 


Anthony Beleele on July 8, 1889, made homestead entry of the SW. 
4 of Sec. 29, T. 19 N., R. 3 W., Guthrie land district, Oklahoma. 

-On November 2, 1892, Edward W. Dyche filed affidavit of contest, 
alleging abandonment, change of residence for more than six months 
next prior to the date of affidavit, and that the land was not settled on 
and cultivated as required by jaw. 

On August 24, 1893, a hearing was had before the local oniceie. and, 
on January 14, 1895, they found that Beleele ‘‘ cultivated and crproved 
the land in ae faith, as required by law, until his departure for Iowa 
in April, 1891;” and les found that, | 
at the time he left his claim in April, 1891, he was mentally Wicapactiated from 
attending business affairs on account of old age and brooding over his financial mis- 
fortunes in ISansas, as shown by the testimony, 
and recommended that une contest be dismissed. Dyche appealed to 
your office. ; 

During the penveney of said contest, on August 29, 1893, the pro- 
bate court of Logan county, Oklahoma Territory, having found that 

the said Anthony Beleele was incapable of taking care of himself, and 
of managing his property, and otherwise mentally incompetent, 
appointed his daughter, Clara E. Beliel, guardian of the person and 


estate of the said Anthony Beleele. 


Subsequently, letters of guardianship being issued to the said Clara - 
HE. Beliel, on April 23, 1895, on the same day, the probate court, having 
‘found that “it is to ae best interest of said Anthony Beliel, for the 

SW. 4 of Sec, 29, Tp. 19 N., R. 3 West, be canceled by relinquishment, 

and that the proceeds from said homestead be converted into money,” 
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authorized the guardian “ to relinquish to the Government of the United 
States all of the right, title and interest of said Anthony Beliel in and 
to” the said land. And on the same day, Clara E. Beliel presented to 
the local officers a relinquishment of the land, and, at the same time, 
the said Dyche presented an application to enter the same under the 
homestead laws; the former was rejected by the local officers “ because 
the guardian is not authorized to relinquish the same and to authorize 
its cancellation;” and the latter, ‘for conflict with homestead entry 
3418, of Anthony Beliel covering Gale land. ” Clara KE. panel and said 
Dyche appealed to your office. _ 

On June 19, 1895, the pre obate court removed the said Clara E. "Belial 
from the an eianahin. and appointed Peter Beliel guardian in her 


- . stead; and rescinded the order authorizing the said Clara E, Beliel to 


relinquish the land in controversy. | 

Your office, without passing upon Dyche’s appeal from the devision 
of the local officers dismissing his contest, reversed the action of the 
local officers in refusing to receive the relinquishment and cancel the © 
entry, and also their rejection of Dyche’s application to enter said land. 
Anthony Beleele by his BuaEnan Fever Beliel, has appealed to the 
Department. _ ie 

It is contended that your “decision ig erroneous in not holding the 
entry of Anthony Beliel intact and not dismissing the contest of the 
contestant.” 

In your decision you say that you “find if unnecessary to pass on 
the appeal of Dyche” from the action of the local officers “in dismis- 
sing his contest, but, it appearing the entryman had complied with the 
law to the time when he became insane, it would seem oa the said 

contest was properly dismissed.” 

I have read the testimony. and fully concur with you in the opinion 
that the contest was properly dismissed and think that you should 
have affirmed the judgment of the local officers dismissing the contest. 

Upon the question of the force and effect of the relinquishment of 
the claim by Clara*E. Beliel, as guardian of the entryman, under the 
authority of the probate court of Logan county, Oklahoma Territory, 
I am clearly of opinion that said relinquishment can not be regarded 
as valid and binding on the entryman. The probate court had no 
authority to authorize the relinquishment. “Ye? 

The act of May 14, 1880 (21 Stat., 140), authorizes a pre-emption, 
homestead, or timber culture claimant to relinquish his claim to the 
government, The act of June 8, 1880 (Id. 166), which is the only legis- 
lation by Congress on the subject of settlers who become insane, pro- 
vides that the rights of a pre-emption or homestead claimant, who has 
- become insane, may be proved.up, and his claim perfected by any per- 
son duly authorized to act for him during his disability, But no 
authority is given to sell or relinquish his claim. — | 

I am therefore of opinion that the. judgment of ne local officers 
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Tejecting the relinquishment and Dyche’s application to enter the land,. 
is correct and should be affirmed. 

It is unnecessary to consider the protest of Peter Beliel, the- guardian 
appointed by the probate court upon the removal.of the end Clara BE. 
Beliel. 

Upon a careful donstaemation of the whole record, Tam satisfied that 
the decision of your office is erroneous. -I therefore reverse your deci- 
sion, and direct that Dyche's contest be dismissed. Anthony Beleele’s — 
entry will remain intact. 


HERSHEY v. BICKFORD ET AL. 


Motion for review of departmental decision of December 23, 1896, 23 
L. D., 522, denied by Secretary Bliss, June 3, 1897. : 


REPAY MENT—MORTGAGEE— ASSIGNEE. 
J. W. THOMAS. 


An application for repayment, made by a mortgagee of the land, who also holds an | 
alleged assignment of the right to repayment, does not present a case wherein 
the status of the applicant, as an assignee, must be determined, if the duplicate 
receipt is not surrendered, and al] claims to the land properly relinquished. 


Secretary Bliss to the Commissioner of ihe General Land Office, June 8, 
(W. Y. D.) | dOg/s? 3 * (W. M. W.) 


On May 16, 1896, your office transmitted the papers in the applica- 
tion of J. W. Thomas, Receiver of the American Savings Bank, of 
Omaha, Nebraska, for repayment of the purchase money, fees and 
commissions paid to the government by John L. Corey, under his pre- 
emption cash entry, No. 6061, made on March 15, 1888, for the SW. 4 
of Sec. 9, T.158., BR. 38 W,, Ohertd. now Colby, Kansas, land district, 
together with said Thomas’s appeal from your office decision of April 
1, 1896, rejecting his application for repayment. 

The facts in the case are as follows: 

Corey made pre-emption cash entry March 15, 1888, and four days 
later executed to the Ainerican Loan and Trust (Oeinpane a mortgage 
upon the land entered, to secure the payment to that company of $550, 
borrowed by Corey from the company. At the same time, and as addi- 
tional security, Corey executed and delivered to the trust company: the 
following instrument: | 


AUTHORITY TO SETTLE WITH THE UNITED STATES, 


Whereas, We, Joln L. Corey and Mary E. Corey, husband and wife, of Benkelman 
postoffice, Dundy county, Nebraska, have borrowed the sum of $550.00 of the Ameri-- 
can Loan. and Trust Company and have executed to said company, to secure the 
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payment thereof, a mortgage upon the following described real estate, situated in’ 
Cheyenne county, Kansas, namely: southwest quarter, section 9, township 1 south, 
range 36 west of 6th principal meridian. 3 
Now, therefore, if we, or either of us, shall, at any time nepanee be entitled to 
receive from the United States any money on account of said land, by reason of any 
defect, illegality, or irregularity in our right or title to said land, or for any reason 
whatever, we do hereby appoint the president of the American Loan and Trust Com- 
pany our agent, and hereby authorize him, in our behalf, to receive said money from 
‘the United States, and in our name receipt therefor; and we do hereby order and 
direct that such money be paid to the said president of the said American Loan and 
Trust Company for us, by the proper officers of United States: and when the said 
president of the said American Loan and Trust Company, as our agent, shall have 
received said money, we authorize him to pay the same to the holder of said mortgage, 
This authority is given, in consideration of the aforesaid loan, from the said Ameri- 
can Loan and Trust Company to us and we do hereby make this power of attorney 
irrevocable, until full payment by us, of said loan has been made. 


Witness our hands this 19th day of March, 1888. . 
Joun L. Corry. 


Marky FE. CorEY. 
In presence of— : | 
EpWakpD E. GILLEN. 
KE. M. MALLETTE. 2 
Thereafter the American Savings Bank became the owner and holder 
of the mortgage and of the instrument hereinbefore set forth. Thomas 
is the receiver of the bank. The American Loan and Trust Company 
has become insolvent and is also in the hands of areceiver. The latter, 
as the present executive officer of the trust company, relinquished any 
interest which that company may have in the land and certified that 
‘Thomas, as receiver of the bank, is the present holder of the instru- 
ment hereinbefore set forth. 
It was ascertained that Corey’s entry was erroneously allowed and 
could not be confirmed, and the same was canceled April 13, 1895, 
December 1, 1888, Corey and wife conveyed the land to David O. 
Gilbert “subject to a mortgage of $500.00.” December 31, 1888, Gilbert » 
and wife conveyed the Jand to Adam W. Smith “subject to a mortgage 
of $550.00 and taxes for 1888,” and July 20, 1891, Smith conveyed the 
land to John Oliver “subject to a mortgage of $550.00 and accrued 
interest and taxes for 1891.” The consideration named in the first two 
deeds is $1600.00 and in the third it is an exchange of other property. 
In your office decision it is held that— | 
The only person qualified to apply for a repayment is the one in whom the title to 
the land is vested at the date of cancellation of the entry, or the heirs of such party, 
and that a mortgagee whose claim is a mere lien on the land is not an assignee and 
_as such entitled to repayment (11 L. D., 283; 14 L. D., 101 and 392). 


In his appeal Thomas contends that— 


The Hon. Commissioner erred in his decision herein in that he considered and held 
that the said John W. Thomas, receiver, etc. , requested a ea to him by virtue 
of the mortgage and as a mortgagee, 
and in support thereof urges that the instrument hereinbefore ‘set 
forth and executed by Corey to the original mortgagee, as an addi- 

i a 2432 
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7 onal security, éonsntacad an equitable assignment to the mortgagee 
by Corey,.of the latter’s right to eee in the event us the can- 
cellation of his entry. | 
Section 2 of the act of June 16, 1880 (21 Stat., 287), regulating 

repayments by the Secretary in cases like this, provides :— 

In all cases where homestead or timber culture or desert-land entries or other 
- entries of the public lands have heretofore or shall hereafter be canceled for con- : 
flict, or where from any cause, the entry has been erroneously allowed and cannot 
be confirmed, the Secretary of the Interior shall cause to be repaid to the person 
who made such entry, or to his heirs or assigns, the fees and commissions, amount 
of purchase money, and excesses paid upon the same upon the snrrender of the 
duplicate receipt and the execution of a proper relmgnishment of all claima to said 
land. 


The “surrender of the duplicate. receipt and the execution of a 
proper relinquishment of all claims to said land” are thus made con- 
ditions precedent to repayment. The duplicate receipt has not been 
surrendered, and it is not shown to have been lost or destroyed. The 
applicant has executed and presented a relinquishment on behalf of 
the bank, of its claim to the land, but according to his own contention 
the bank is at most only a mortgagee of the land and an assignee 
of the right to repayment. HEven if the instrument, or power of attor- 
ney, relied upon by the applicant be regarded as. au assignment of the 
right to repayment, it did not in itself transfer to the applicant any _ 
claim to the land. Subject to the mortgage, the claim to the land 
passed to John Oliver.. The mortgage was only an incumbrance which 
could not ripen into a claim to the land until after breach of condition 
and foreclosure. The statute requires a relinquishment of “all claims 
to said land.” Here the greater claim is shown to exist in John 
Oliver and yet no relinquishment by him is presented. 

The conditions named in the statute when repayment can be made 
“to the person who made such entry, or to his heirs or assigns,” 
have not been fulfilled, so it is not necessary to determine whether 
Thomas, as receiver of the bank, is an assignee within the meaning of 
the statute. He may be entitled to repayment as against Corey, the 
entryman, and he may be equally entitled to repayment as against 
Oliver, a subsequent grantee, but under the statue no one is entitled to 
repayment as against the government, until after surrender of the 
duplicate receipt and relinquishment of all claims to the land. 

Another matter which deserves mention is the fact that no showin g 
is made as to whether the mortgage indebtedness or any part thereof, 
has been paid, or whether it still remains as a subsisting obligation. 

_ For the reasons given, the decision appealed from is affirmed. 
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HOMESTEAD CONTEST—ADVERSE SETTLEMENT CLAIMS, 
TAYLOR ET AL, v. HWART. 


Priority of settlement must be determined -by acts performed indicative of the set- 
tler’s intent, and not by priority of presence on the land, or declarations of 
intention to settle thereon. 


Secretary Bliss to the Commissioner of the General Land Office, June 8, 
(W. V. D.) 1897, . | (G. C. BR.) 


On September 28, 1893, John Ewart made homestead entry for the 
NE. 4 of Sec. 20, T. 21, R. LE. , Perry, Oklahoma, a 
Affidavits of sontest were filed against said entr y, the first by Ezekiel 

W. Parker, on September 30, 1893, and the second by Edward R. Tay- 

lor, October 4, 1893, each Pitre g prior settlement, etc. __ 

Hearing was fall commencing May 3, 1894, and closing June 12, of 

_ that year. The testimony was directed mainly to the issues saiaed 4 in 

_ the contest affidavits and is quite voluminous. — 

The register and receiver, by their decision dated April 13, 1895, 
recommended that both contests be dismissed. On appeal, your office 
by decision of November 12, 1895, sustained the register and receiver 


as to their findings and reccnmondation in respect to Taylor, but mod- 


ified the decision in respect to Parker, holding that both he and’ Ewart | 
acted in good faith, that their respective settlements on the land were 
simultaneously made, and that the land should be divided between | 
them, each taking the part embracing his improvements. From this 
judgment both of the contestants and. the entryman have apperee to 
this Department. 

The testimony clearly shows that both Ewart and Parker preceded 
Taylor to the land, and that their first acts of settlement were followed 
within a reasonable time by such evidences of good faith as to defeat 
any efforts made by Taylor. It may also be added that Taylor’s resi- 
dence on the land was not satisfactory, and the action of the local offi- 
cers and your office in dismissing his contest is clearly right. 

Parker testified that he entered the territory and reached the land 
on the day of opening (Septemder 16, 1893), having ridden his horse 
about nine miles. He had no watch, but one Durkee testified that he 
saw him ride on the land and dismount, and that it was then 12:45 by | 
his watch, which registered the correct fae On dismounting he stuck 
a stake on the land, which he had carried with him, and on which wasa 
white flag, ten by twelve inches, with large letters printed thereon say- 
ing: “This claim taken by E. W. Parker.” This flag was placed about 
thirty rods from the west line of the land. and about midway from north 
to south; after putting up this flag, he went west about one hundred 
yards, tore a handkerchief in two and hung it on a buck bush, then 
went over near northeast corner and put up another stake and a flag, 
on which was printed: ‘This claim taken by E. W. Parker;” then he 
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wrote his name on a cottonwood tree near by; after which he went into 
camp, and dug a small hole with a stick; he slept on the land that 
night (16th), and the next day he, with others, surveyed the land, and 
placed small stakes at three of the corners; he then went to the land | 
office to get his ““numbers;” obtained supplies, and returned to the 
land on September 21; he then did some plowing and started a well; 
he lived in a camp on the northwest part of the claim until October 28, 
when he went to Texas—his former home after his family (wife and 
two children). In the meantime he built a sod house, completing it 
the day before he left for Texas. He was taken sick on. his arrival at 
’ his former home, but as soon as he was able he started for the land, 
getting there December 16, 1893; he found that he could not live in his 
sod house, but used it as a stable, and built a dug-out, twenty-one by 
tweive feet, ‘‘rocked it up inside, put a board roof and tarred paper 
roof on it,” and moved in the 28th of January, 1894. From the time of 
his arrival from Texas (December 16) he worked on the place. His resi- 
dence has been continuous; his improvements consist of a dwelling 
house, ten acres plowed, abort six acres planted to corn, & vegetable 
garden, well, fruit trees, etc. - 

He is a poor man, and the evidence, as a whole, shows that he has 
done all that eoala be reasonably expected of him, and that he is 
evidently in good faith in his efforts to comply with the requirements 
of the Jaw and in making the land his home. 

Ewart, the defendant: entryman, was twenty-four years old at date 
of hearing. He testified that he settled on the land on the afternoon 
of the day of opening (September 16). He, too, rode on horseback and 
traveled about the distauce that Parker did; he entered the tract about 
sixty rods west of the southeast corner and. traveled a little west of 
north; before stopping he traveled on the tract about eighty rods; 
swears le could see all over it, and saw no one there and no signs of 
any improvement; he remained at the point where he first dismounted 
“about two minutes,” and then went to the northeast part of the claim 
and cut a stake to puta flag ou; he tied ared handkerchief to the stake, 
and stuck it about twenty rods west of east line and about half way 
from north to south, Onreturning from the place where he cut thestake, 
he met Parker, who told him not to stick the stake, as he had taken the 
claim; he testified that he told Parker, in reply, that he had been there 
some time and was going “to stay with him;” that while this conversa- 
tion was going on he stuck his stake; that after he did. this, Parker 
showed him where his (Parker’s) stake and flag were placed, but he 
was positive that this stake was not there when he rode onto the claim. 

Mr. Parker, in referring ‘to this conversation, testifies that he told 
Ewart he had already staked, and that Ewart asked him if he knew 
where the lines were; that his reply was, that he did not; Ewart then 
said: I will stake for the lines may be run between us;” that he 
then showed Ewart his flag, and Ewart went away. | 
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Ewart appears to have made his home on the land, and was only 
away therefrom for apparently necessary purposes; he has built a 
house, ten by twelve feet, a barn and has a well and Six or Seven acres 
of breaking. 

Like many other cases of this character, neither one appears to have 
seen the other when he first appeared on the land, and each is positive 
of having made the first settlement. But Ewart aaieis that. Parker’s 
- flag was placed on the tract before he placed his own; of this fact, 
therefore, there can be no question. Your office, however, accepts 
Ewart’s statement that he was upon the land some minutes. before he 
cut his stake; and that he had declared his intention to appropriate It 
before he cut the stake; that since it does not appear that Parker _ 
stuck his stake before Ewart expressed his intention of appropriating 
the land, you were “inclined” to hold their settlements simultaneous, 
and accordingly held that the land should be divided between them. 

It will not do to hold that a settlement may be made or initiated by 
a mere declaration of intention to settle; something must be done— 
some act in execution of that intention must be performed. 

Ewart knew the conditions and circumstances attending the early 
settlement of Oklahoma; he appears to have run with all: possible 
speed to reach the lands; his own testimoxy is to the effect that he had 
been on the land about fifteen minutes before he saw Parker, and. yet 
he had done uothing—only to stand by his horse or walk around for 
some time thereafter; why his haste, if not to perform some act in 
connection with the land, so that subsequent comers thereon might 
observe it? He can not elnigs priority. by simply riding or walking 
over the land; others did that in hastening to near by tracts; nor can 
he claim priority by a simple verbal declaration, eam paee by 
‘specific acis, observable by others. 

In Penwell ». Christian (23 L. D., 10), it was held that the sole act 
of the contestant in setting a stake, with a handkerchief attached 
thereto, on the land, prior to any act being done by the entryman, was 
sufficient to give him the better right to the land, when such act was 
duly followed by other acts evincing an intention os make the land his 
home. 

The same principle is laid down in Hurt v. Giffin, 17 L, D., 162. ° 

The testimony shows that Parker performed the first act of settle- 
ment by setting the stake, above.described. Having followed up that 
initial act by improvements and continuous residence, and having 
shown by his work and acts that it was his bona fide intention to make » 
the land his home, he has, by virtue of his initial act, the superior 
right to the land. Should he present his application to make entry of 
the Jand within thirty days from notice of this decision, Ewart’s eoey 
will be canceled and his entry will be allowed. 

The decision appealed from is modified accordingly. 
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SOLDIERS’ ADDITIONAL HOMESTEAD—CERTIFICATE OF RIGHT. _ 
INSTRUCTIONS. 


There is no authority of law for the insertion of a condition in a soldier’s additional 
homestead certificate of right, requiring settlement and residence on the part of 
the soldier, where the original entry was abandoned; and it therefore follows 
that in recertifying the additional right in the name of a transferee, under the 
act of August 18, 1894, such a condition, contained in me original certificate, 
should be omitted. 


Secretary Bliss to the Commisstoner of the General Land Office, June 3, 
(W..V. D.) >. og © 1897, a5 (FLW. 0.) 


I have considered the matter presented by your office letter “C” of 
May 18, 1897, in which you request instructions as to whether, under 
the law, there is any objection to the re-certification of a certificate of 
additional right under section 2306 of the Revised Statutes, in the name 
of the transferee, without the condition of residence and cultivation on 
the land to be entered, where the orginal eutryman failed to eee 
title to his entry. 

The facts relative to the application under consideration, as taken 
from your office letter, are as follows: | 


‘Under date of April 29, 1897, Messrs. Thayer and Rania of this city inclosed a cer- 
titicate of right issued by this office May 5,1881, in the name of Abram M. Casteel, 
certifying his right to make additional entry under section 2306 R. S., for 120 ee 
_ and made application for the re-certification thereof, in the name of J ann H. Howell, 

under the act of August 18, 1894 (28 Stat., 397). 

The certificate in question shows on its face that it was based on “ original H.E. 
No. 2813, made at Ironton, Missouri, } March 1, 1870, for 40 acres, said entry having 
been canceled September 19, 1872, by reason of relinquishment,” and that Casteel 
‘is entitled to make additional homestead entry of not exceeding 120 acres, as pre- 
scribed in Sec. 2306, Revised Statutes of the United States, subject to the conditions 
of the homestead laws which require that Abram M. Casteel shall become an actual 
settler on any tract which he may so enter; that he shall reside upon improve and 
cultivate the same as his homestead for the period required by Sec. 2291, as amended 
by Sec. 2305, of the Revised Statutes of the United States, and that in default of his 
doing so his entry shall fail and the laud revert to the publie domain.” 

Proof of the purchase of said certificate‘ by Mr. Howell for a valuable considera- 
tion, and in good faith has been filed in this office, but there is a donbt as to whether 
the act of August 18, 1891, and the circular of October 16, 1894 (19 L. D., 302), issued 
thereunder, copy herewith, contemplate the re-certification of certificates which as 
in the case at bar bear on their face as issued the condition of future residence and 
cultivation of the land to be fulfilled by the original claimant as a pre-requisite to 
‘perfecting title thereunder, neither the act nor circular specifically providing for 

such cases, ~ 


Section 2306 of the Revised Statutes provides as follows: 


_ Every person entitled, under the provisions of section twenty-three hundred and | 
four, to enter a homestead who may have heretofore entered, under the homestead 
laws, a quantity of land less than one hundred and sixty acres, shall be permitted 
to enter so much land as, when added to the quantity Perey entered, shall not 
exceed one hundred. Ene sixty. ! acres, 
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The question as to the right to an additional entry under this section, 
where the original entry was abandoned or relinquished, appears to. 
have been first considered by this Department on May 8, 1876 (3 Copp’s 
Land Owner, page 21), in which, although there was no actual case 
pending before the Department, the opinion was expressed that where 
a soldier or sailor had made a homestead entry of less than one hun- — 
dred and sixty acres, prior to the passage of the act of 1872, which was 
afterwards incorporated into. the section above quoted, his right to an 
additional entry under section 2306 is not dependent on his continued 
residence and improvement of the land covered by his original entry. 

In said paper it was stated that— . 

The abandonment of an original homestead will not disqualify the soldier from 
making an additional one; but to perfect title to the additional entry he must com- 
ply with the law by actual residence thereon and cultivation thereof for the full 
required pee 


This expression of opinion seems to have been made the basis for the 
issue of certificates of additional right by your office, in cases where. 
_ the original entry had not been completed, containing a condition sim- 
ilar to that before quoted from the certificate issued to Abram M. Cas- 
teel, which is made the subject of the request under consideration. . 

In the case of Webster v. Luther (163 U.S., 331), although the ques- 
tion before the court was only as to whether the additional right granted 
by section 2306 was assignable, nevertheless, in considering the scope 
of said section, the court holds, on page 339 of the opinion as follows: 


If, then, Congress did not burden the right to additional lands with the condition 
that they should be contiguous +o those originally entered, it would seem necessarily 
to follow that the graut of additional lands was without restriction ; 


and later on quoted with approval the opinion of the supreme court 
of Minnesota in the case under consideration, wherein said court, speak- 
ing by Chief J ustice Gilfillan, said:. 


There being nothing in the terms of the sabtion requiring thie tliings specified in 
the act of 1862, to wit, the making of proofs, affidavits, etc., is there anything in 
the policy of the povernnicHe in respect to the subject-matters of the various acts 
referred to which raises the presumption that Congress intended any of the require- 
ments of the act of 1862 to apply to the “additional right?” or intended the feature | 

.of alienability impressed on the homestead entered under the act. of 1862, or the 
first section of-the act of 1872, should attach to the ‘‘additional right?” The pur- 
pose of Congress in giving the right to enter and acquire a homestead under the act . 
of 1862, and the first section of the act of 1872, was not merely to confer a benefac- 
tion on the citizen, or discharged soldier or sailor. There was also the purpose to 
secure, so far as possible, a bona fide settler on the public lands, to promote the peo- 
pling and cultivation of those lands. It was to prevent the evasion of this result 
that the person applying to enter a homestead is required to make affidavit that the 
:. application is made for his or her exclusive use and benefit, for the purpose of actual 

‘settlement and cultivation, and not, either directly or indirectly, for the use or. 
benefit of any other person, and on applying for the patent to make proof of resi- 
dence on, and cultivation of, the land for five years, and an affidavit that no part of 
. the land has been alienated; and it is provided that the land shall not be taken for 
— debts, and that upon any change of residence or abandonment of the land for more 
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than six months the land shall revert. The end in view was the peopling of vacant 
public lands with settlers owning and cultivating their own homes. To secure set- 
tlers or require residence or cultivation was no part of the end in view in giving 
the additional right under the section as amended in 1872. No residence on or culti- 
vation of the land as a condition of securing the additional right was intended. It 
was amore gratuity. There was no other purpose but to give it as a sort of com- 
_ pensation for the person’s failure to get the full quota of one hundred nnd. aes 
acres by his first homestead entry. 


In the ease of Owen McGrann (5 L. D. 10) this Department ren 
. your office in holding that where the onealal entry was canceled for 
failure to make proof, residence and cultivation would be required in 
casé of entry under an additional certificate. In said opinion, however, 
the matter does not appear to have received an extended consideration, 
but rather to have’ been ruled upon the opinion expressed by this 
Department in the case of John W. Hays (3 Copp’s Laud Owner, 21), 
before referred to, in which no actual case was pending before the 
Department and in which no question was raised as to the requirement 
of residence and cultivation upon the additional entry. 

. Itis plain that there is nothing in the language of section 2306 requir- 
ing residence and cultivation of the land entered under the additional 
right, whether the original entry was perfected or abandoned; and in 
view of the opinion expressed by the supreme court of Minnesota, and 
quoted with approval of the supreme court of the United States, béfére 
referred to, I am of opinion that there is no warrant for the.insertion 
of. the condition, in the matter of cultivation and residence, in any 
certificates of additional right issued under said section. 

- You are therefore authorized, in the re-certification of the additional 
ight in the name-of the transferee under the act of August 18, 1894 
(supra), to eliminate from the certificate the condition incorporated in 
the former certificate issued to Abram M. Casteel requiring him to 


. become an- actual settler upon and to reside upon and improve and 


cultivate the land entered under the additional right granted by said 
section 2306, , | 


TIMBER CUTTING—APPLICATION FOR PERMIT. 
Ritny G, CLARK. 


“Applications for permission to cut timber should not embrace above one quarter sec- 
. tion; and no applicant will be accorded a second permit unless it satisfactorily 
appears that a most urgent necessity exists therefor. : 


Seer etary Bliss to the Commissioner of the General Land Ofee, June 5, 
1897, 3 (A. M.) 


With your letter of the 15th ultimo you transmitted the application - 
of Riley G. Clark of Panguitch, Utah, for a permit to cut timber on a 
tract of non-mineral public land which, when ui will be two and — 
Py quarter sections as described. 
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In connection with this application, as regards the area embraced 
therein, you have adverted to the decision of the Department on April 
8, 1893, 16 L. D., 363, in approving a permit to the Big Blackfoot Mill- 
ing Company to cut timber on four sections of land, and for reasons 
‘stated have expressed the opinion that this decision was not intended 
to fix a rule as to the area for which permits may be issued. | 

You have also expressed your views at length as to the purpose of 
the act of March 3, 1891, 26 Stat., 1093, by virtue of which permits 
are issued, and have suggested that such permits should be limited to 
one hundred and sixty acres for each permit and that it shall not be 
allowable for any applicant to be a beneficiary of the act a second time, 

except where special circumstances render it necessary. 
_ The decision in the Big Blackfoot case, above mentioned, did not 
establish a rule of action but was based on the circumstances sur- 
rounding the individual case. 

Your suggestion of the limitation of the area in timber permits has 
for its object the restriction of the free privilege granted by the above 

act to the actual needs of the communities directly interested and to 
guard against the liability of the use of the privilege for speculative 
purposes. 

To this end I hereby direct that any permit that may be ei eafter 
submitted tor departmental actiou shall not embrace above one quarter 
section and that no applicant shall be accorded a second permit unless 
ib satisfactorily appears that a most urgent necessity exists therefor. 

‘The papers are returned herein and the application of Clark Eno 
be disposed of in accordance with the foregoing. 


. -) 


ACCOUNTS—UNEARNED FEES AND UNOFFICIAL MONEYS. 
CIRCULAR. 


DEPARTMENT OF THE INTERIOR, 
General Land Office, Earnest oR 


REGISTERS AND RECEIVERS, 
United States Land Office. | | 

GENTLEMEN: Referring to-departmental circular of December 26, 
1896, 23 L. D., 573, requiring receivers to render a regular quarterly 
disbursing account for moneys designated as ‘‘Unearned fees and 
unofficial moneys,” your particular attention is directed to the third 
paragraph thereof, which provides that for amounts earned it is suffi- 
cient to make proper reference in the quarterly account to each item 
earned, but for amounts returned or paid to publishers receipts must 
be furnished from persons to whom moneys are paid or returned. | 
You are further advised that the Treasury Department will not |. 
credit disbursing agents with repayments or other disbursements in 
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such account on vouchers less complete than are ‘ede ed for other 
disbursements made by them. 

In order to secure uniformity and prompt adjustment of accounts 
the following requirements should be observed in the preparation of 
vouchers, viz: 

1. Use voucher from 4-641a. 

. Fill blanks with ink. . 

. Voucher must bear name of receiver as payor. 

. It must show exact date of payment or return. 

. It must show specifically on what account payment is nade: 

| _ It must bear the signature of the payee in his own handwr iting, 
or that of his authorized agent. 

7. When repayment is not made direct to the depositor himself, the 
authority of the agent or attorney who signs the receipt to receive and 
receipt for same must accompany the voucher and be verified before 
some officer authorized to take acknowledgements, or before the register 
or the receiver, If before an officer other than a register or receiver 


ho 


S Ot e W& 


the seal of such officer must be affixed, or his authority attested by an 


officer of a court of record having a seal 

8. If payee cannot sign his name his mark must be witnessed by a 
third person. 

9. The payee’s post-office must appear in connection with his sig- 
nature. — 

10, Voucher for mabiicntei of final proof ious must show the 
name of the paper in which publication was made and be signed by 
the publisher or business. manager of the same, and a copy of the 
printed notice must be attached to the receipt. — 3 | 

11. Vouchers that show alteration will not be accepted. 
A careful observance of the foregoing rules and a strict compliance — 
with departmental instructions of December 26, 1896, 23 L. D., 573, 
relative to quarterly accounts for “‘Unearned fees and unofficial mon- 
eys,” and of May 14, 1895, id., 572, relative to monthly detailed state-_ 
_Inents for the same will greatly facilitate the settlement of such accounts 

and relieve both this office and receivers of much unnecessary annoy: 
ance and correspondence. — 

Quarterly accounts of unearned fees and oe moneys will be 
rendered on form 4-103 a, 

Very respectfully, | BINGER HERMANN, 
: Commissioner. 
Approved, June 5, 1897, _ 
C. N. Buiss, Secretary. 
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SCHOOL INDEMNITY SELECTION—MINING CLAIM—PLACER LOCATION. | 


QUIGLEY v. STATE OF CALIFORNIA. 


A tliscovery of mineral on each twenty acres of a placer location serves to except the 
whole location from school indemnity selection. 


If the burden of proof as to the character of land is improperly placed, ancl. accepted 
as placed without objection, the party so relieved from said burden is not in a 
position to complain of such action on appeal, in the absence of an attempt in 
the appellate tribunal to shift the burden, and apply the ae standard to 
the record made on the hearing in the local office. 


Secretary Bliss to the Commissioner of the General oo Office,. June 
(W. V. D.) «8, 1897. (C. J. G.) 


‘This case involves title to the SE. 4 of SE. 4 of Sec. 29, T. 22 N,, R. 
9 EK., Marysville land district, California. 

On June 16, 1894, the duly nacion ed agent of the State of Galiroraia 
filed an application to select the above described tract as indemnity © 
for deficit of school lands in Sec. 36, T. 9 8., R. 30 K., which application 
was forwarded to your office. 

On August 17, 1894, A. J. Quigley. filed his duly corroborated pro- 
test against the ailowante of said application, alleging that the land in 
controversy is valuable for the mineral it contains; that the mineral 
claimant has been personally acquainted with and has resided on the - 
Jand since October 13, 1863; and that he relocated his placer claim | 
thereon Devember 11, 1891, in order to conform to legal subdivisions. 

By letter of March 6, 1895, your office ordered a hearing nee the 
mineral claimant’s protest: 

Upon the evidence submitted at lie hearing the local office rendered 
opinion finding that the protestant had proven his allegations. It was 
stated in said opinion, however, that a small part of the land in ques- 
tion “which contains perhaps nearly five acres may be of greater — 
value for agricultural purposes than for the mineral it contains.” _ 

‘The contestee appealed from the above decision, and on February B, | 
1896, your office also found in favor of the mineral claimant; the con- 
testee’s application to select was accordingly rejected. 

Without repeating the evidence here, I am of the opinion, after a 
careful examination of the record, that said Jand taken as a whole, is 
_ Shown -to be more valuable for the mineral it contains than for agricul- 

tural purposes. The appeal is really but a renewal of the application 
made to your office by the State for a segregation survey, based upon 
the finding of the local office that the land in controversy embraces 
about five acres which may be of greater value for agricultural pur-- 
poses than for the mineral it contains. | 

The land in controversy, as a whole, having been satisfactorily shown 
to be more valuable for the mineral it contains than for agricultural 
purposes, there would seem to be no authority for a segregation survey, 
as suggested by appellant, of a part of said land for the purpose of 
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allowing the State to make a school indemnity selection thereof. In 
the case of Ferrell et al. v. Hoge et al. (18 L. D., 81), it was held that 
there must be a discovery of mineral on each twenty acres. Con- 
versely, if there has been a discovery of mineral on each twenty acres 
-. in a placer location such discovery would serve to except the. whole 
location from selection. 

In the letter of March 6, 1895, order ing a rote: your office placed 

the burden of proof upon the mineral claimant, using the following ~ 
language in so doing:—“ The burden of proof being upon the mineral | 
claimant, the land having been returned as non-mineral and included 
in a selection.” The burden of proof thus placed was accepted by the 
mineral claimant and the State acquiesced therein. The local office 
held that the mineral claimant successfully sustained this burden of 
proof, and on appeal your office was of the same opinion. In that 
appeal, no question respecting the burden of proof was raised by either — 
party, but in_your office decision, which is now under review, a change 
of. opinion was expressed, and it was held that the burden of proof 
rested upon the contestee, the State. 
_ Your office having by express direction placed the nr den of prbor 
upon the mineral claimant, the local office was bound by that dir ection 
and was not authorized to change or ignore it. If that direction was 
erroneous the error was not conmitted in the local office. 

The hearing was ordered at the request of the mineral claimant and 
he was fully advised of the action of your office in placing the burden 
of proof upon him. If, for any reason, he believed this was erroveous, 
he should have applied to your office for a modification of its order in 
this respect. No such application was made and, as before stated, he 
accepted the burden of proof aud the hearing was conducted accord- 
ingly. If the placing of the burden upon the mineral claimant was 
erroneous, the practical effect thereof at the hearing was to improperly 
relieve the State of a burden which it should have borne and to 
unjustly place the same upon the mineral claimant. After the burdens 
of the latter had been thus increased and had been successfully borne | 
by him, the State was not in a position to complain in the absence of 
an attempt in the appellate tribunal.to change the burden and apply 
‘the changed standard to the record made on the hearing in the local | 
office. 

In the appeal to the Department the State, referring to the chan ged 
holding of your office respecting the burden. of proof, calls attention to 
the original direction es the burden upon the miner claima nt, and 
then Says :— | 3 | 

It is not fair to the agricultural sane: after a trial, to Say the bur den of proof 
. was upon him; we claim this'a grievous error, and such a one, if the last holding is 
correct, as to entitle him to a re-trial before the local office. 

Where on appeal the accuracy of the finding below is ‘dependent 
upon the view then entertained respecting the placing of the burden of 

proof, a question may arise whether any changed ruling on that subject: 
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should be applied to the evidence taken, or whether a new hearing 
should be had with the burden of proof pr oneely placed. In this case, 
however, weighing and measuring the evidence with the burden of 
proof adjusted as it was at the time of the hearing, I am satisfied that 
the mineral claimant has established his contention by a clear prepon- 
‘derance of the evidence. What was said in the decision appealed from 
respecting the burden of proof was not called for, but even if it were 
erroneous, it was not prejudicial because it did not cause, or contribute 
to, the judgment rendered; the result would have been the same if the 

burden of proof had not peed considered or mentioned. | 

' Your office decision is hereby affirmed. 


SMITH ET AL. v. TAYLOR. 
_ Motion for a new trial, on the ground of newly discovered evidence, | 


denied by Secretary Bliss, June 7, 1897. See 23 L. D., 440, and 24 
L. Ds 64. 3 | 


INDIAN LANDS—ALLOTMENT—SWINOMISH RESERVATION. 
OPINION, 


Allotments on the Swinomish Indian reservation may be made prior to the estab- 
lishment of actual residence by the allottees, it appearing that the lands 
selected are partly covered by tidal avertiow; and that the portion not 80 

- covered is cultivated by said allottees, and further, that when allotment is 
made the Indians will be enabled to protect their lands from re overflow and 
thus secure permanent homes. 


Asstetant Aitorner y-General Van Devanter to the Secretary of the 
Interior, , (WiCePs) 


In response to your request for an opinion as to whether there is 
authority of law to make certain allotments on the Swinomish reser- 
vation in Washington, a list of which was submitted by the Commis- 
sioner of Indian Aifairs with his letter of March 13, 1897, with the 
recommendation that it be laid before the President for his approval, I 
would respectfully submit the following. 

This reservation was established - ‘by the treaty of January 22, 1855 
(12 Stat., 927) between the United States and the Dwamish and other 
tribes of Indians in Washington Territory. The seventh article of 
that treaty, after providing that the President may remove said 
Indians from the several reservations named in the treaty, when their 
interest may require such action, reads as follows: 7 


And, he may further at his discretion cause the whole or any portion of the lands 
hereby reserved, or of such other land as may be selected in lien thereof, to be. sur- 
veyed into lots, and assign the same to such individuals or families as are willing to 
avail themselves of the privilege, and will locate upon the same as a permanent home 
on the same terms and subject to the same regulations as are provided in the sixth 
article of the treaty with the Omahas, so far as the same may be applicable. 
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Said treaty with the Omahas prescribes the quantity of land to be 
given each allottee, that the President shall make such rules and regu- 
lations as will insure to the family in case of the death of the head thereof 
the possession of the land, the manner of issuing patent, and provides 
for cancellation of the allotment, if the allottee shall at any time ee 
or refuse to occupy and till a portion of the lands so allotted. 

The list in question was submitted by the agent in charge of said 
reservation, with a certificate in the usual form to the effect that loca- 
tion had been made upon the lands so assigned, and that the parties 
were entitled to patent. The matter was submitted by the Commis- 
sioner of Indian Affairs without reference to any irregularity in con- 
nection therewith. Upon face of the allotment list and the letter of 
the Commissioner of Indian Affairs nothing appears to suggest that 
these allotments should not be approved. 

The letter of the agent to the Commissioner of Indian Affairs trans- 
mutting this schedule of allotments, a copy of which is with the papers, 
presents the matter ina somewhat different phase. In that letter he 
said: | 

1 have certified ‘‘that location has been made upon the Jands so assigned ”—this 
is the form which is required, but as a matter of fact these Indians have not made 
location on these lands, except to look after them and cultivate the portions which 
are not covered by the tide overflow; they have not made them their homes, because 
they could not possibly live there until the lands were protected by dikes. 

For the purpose of enabling these Indians to lease their lands and thereby get 
dikes constructed, I hereby submit their applications for allotments. 

These Indians have occupied the lands assigned to them to the extent 
at least of cultivating portions thereof, and so far as information is 
given they desire to make homes upon the lands, and have asked that 
these allotments be made as a means to that end. The requirements 
of the law have been substantially complied with, and the President 
has in my opinion authority to make the allosments It would seem 
unfair to the Indians to require them to improve the land to the extent 
evidently required in these cases to make permanent homes thereon 
without this assurance that they will eventually be given the lands 
thus improved. If any of them shall hereafter abandon the lands 
thus allotted, the President has ample means to prevent such allottee 
from reaping any advantage from his allotment, because the treaty 
with the Omahas, supra, provides as follows: | 

And if any such person or family shall at any time neglect or refuse to occupy and 
till a portion of the lands assigned and on which they have located, or shall move. 
from place to place, the President may, if the patent shall have heen issued, cancel 
the assignment. . 

This same provision attaches to the assignments in question, and is 
sufficient to prevent the consummation of any attempt to secure the 
benefits of this treaty, without comphance with its eens: 

Approved, June 7, 1897, _ 

©. N. Buiss, Sear. 
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INDIAN LANDS—ALLOTMENT—-ALIENATION, 


OPINION. 


The act of Aeast 15, 1894, modifying, as to the citizen Pottawatomie and Misentee 
Shawnee Indians, the inhibition against alienation contained in the general allot- 
ment act, does not authorize asale of allotted lands held by a mi nor heir, 


Assistant Attorne y-General Van DeVanter to the Secretar, y of the 
Interior. (CW. O. P.) 


lamin receipt, by reference of Assistant Secretary Reynolds “ with 
request for an opinion on the matters herein presented” of aletter from 
- the Commissioner of Indian Affairs, dated March 22, 1897, asking for — 
a decision as to whether inherited lands of citizen Pottawatomie Indians. 
or of Absentee Shawnee Indians, which were allotted to them under 
the act of 1887, may not be sold in accordance with the provisions of 
said act of August 15, 1894, by guardian duly authorized to sell under 
proper proceedings “of the courts of Oklahoma Territory before the 
heir arrives at the age of twenty-one years. 

The act of February 8, 1887 (24 Stat., 383) under which these alot: 
ments were made provities that patents shall issue in the name of the ° 
allottees, which patents 
shall be of the legal effect, and declare that the United States does and will hold 
the land thus allotted for the period of twenty-five years, in trust for the sole use and 
benefit of the Indian to whom such allotment shall have beeu made, or in case of his 
decease, of his heirs according to the laws of the State or Territory where such 
land is located, and that at the expiration. of said period the United States will con- 


vey the same by patent to said Indian or his heirs as aforesaid, in fee; discharg ed of 
said trust and free of all charge or incumbrance whatsoever. 


It is also further provided as follows : 


And if any conveyance shall be made of the lands set apart and allotted as herein . 
provided, or any contract made touching the same, before the expiration of the time 
above mentioned, such conveyance or contract shall be absolutely null and void. 


The inhibition against alienation was modified as to the Citizen Pot- 
‘tawatomie and Absentee Shawnee Indians by a provision incorporated 
in the act of August 15, 1894 (28 Stat, 286-295), which reads as follows: 


Provided, That any member of the Citizen Band of Pottawatomie Indians and of 
the Absentee Shawnee Indians of Oklahoma, to whom a trust patent has beén issued 
under the provisions of the act approved February eighth, eighteen hundred and 
eighty-seven (Twenty-fourth Statutes, three hundred and eighty-eight), and being 
over twenty-one years of age, may sell and convey any portion of the land covered 
by such patent in excess of eighty acres, the deed of conveyance to be subject to 
approval by the Secretary of the Interior under such rules and regulations as he 
may prescribe, and that any Citizen Pottawatomie not residing upon his allotment, 
but being a legal resident of another State or Territory, may in like manner sell 
and convey all the land covered by said ‘patent, and that upon approval of such 
deed by the Secretary of the Interior the title to the land thereby conveyed shall 
vest in the grantee therein named. 


The act of 1887 contained a gerieral and absolute prohibition against 
alienation for a period of twenty-five years. The prohibition extended’ 
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to every conveyance by whomsoever made, as is shown by the words 


_ “and if any conveyance shall be made . . . before the expiration 


of the time above mentioned, such conveyance . . . shall be abso- 
lutely null and void.” This Taneiiaee includes not alone the original 
allottee; but also his heirs. The act of 1894. creates an exception to 
this general prohibition, in favor of the persons described in the later 
act. Statutes of this character are limited in their operation to persons 
coming within the class therein described. The general law continues 

with all its original for ce, and applies to and includes all who are not 
' named in the excepting statute. Where the language of the latter is 
is clear, it is not to be enlarged by the addition thereto of persons who. 
might, in the opinion of the executive branch of the government, be as 
much entitled to the benefits of such ee aaa as are poses coming: 
within the letter thereof. 

The act of 1894 not only does not include a minor who holds land by 
inheritance, but does expressly limit itself to original allottees “being 
over twenty-one, years of age” and by necessary implication, excludes 
all who have not arrived at the age of twenty-one years. Every reason 
which would exclude a minor allottee from the benent of the excepting 
‘statute would apply equally to a minor heir. 

Under the rules of construction applicable to statutes of this char- 
acter, it seems‘clear that it was not the intention of Congress to 
authorize the sale of lands by or for a minor Indian owner during the 
prohibited period. A minor holding by inheritance is within the pro- 
hibition contained in the original act and is not within the exception 
made in the avt of 1894, 7 | 

Approved, June 8, 1897, 

C. N. BLISS, Secretary. 


| MENING CLAIM—PATENT—ERRONEOUS SURVEY. 
EUREKA AND EXCELSIOR CONSOLIDATED GoLD MinING Co. 


c The Land Department has no jurisdiction to correct an alleged erroneous survey of 
a patented placer claim, while the patent is outstanding, so as to inelude land 
not applied for or surveyed, 


ei y ae to the Commissioner a the General Land Office, April 29, 
— 1897. OO (Pd. ©; 


Ite appears that patents were issued for the Willamette placer, entry 
No. 75, and for the Webb Foot placer, entry No. 77, La Grande, Ore- 
gon, land district, in 1892, - In 1895.it was represented to your office by 

the United States surveyor-general and Jonathan Bourne that the | 
surveys of the two placer claims as patented were eEroneous; and ask- 
ing that they be corrected. 

OMe office, by letter of February 15, 1896, decided that Se the. 


_DECISIONS RELATING TO THE PUBLIC LANDS. “513 


patents were outstanding you-had not jurisdiction to act in the prem: . 
ises, but suggested two methods by which the owners might proceed . 
to get the land that they claimed should have been included in the 
patents. One of these was to: surrender the patents and make appli- 
cation de novo, the other to retain the patents issued and appiy for the — 
land omitted. A motion for review of this decision was denied May. 7 
26, 1896, whereupon the petitioner: prosecutes this appeal. 

Tt seems to me that the Department is powerless to grant any relief | 
in the premises, except as suggested by your office, The land that was 
- entered was identical with that surveyed, for which application was 
‘made and notice given. There.is ‘no method by which the patent can 
_ be corrected under such circumstances so as to mclude land not applied 
for or surveyed. . ; 
The office decision is therefore affirmed. 


INDIAN LANDS_APPRAISATRONA FIDE PURC ‘TASER, 
EMMA L. PAPE. 


_ An appraisal of unalloted Pottawatomie lands, as provided for in the treaty of 
November 15, 1861, is not called for, if it appears that there is a bona fide claimant 
therefor who is within the protective clause of the subsequent mreony of eg 

ary 2 27, 1867. 


Secretary Bliss to the Commissioner of the General Land Office, June 7, 7 
OW. Y.D.) , 1897. | (Ei. M. B.) 


The land involved is lot 8 of Sec. 29, and lot > of See. 30, T. 11 LS. 
R. 15 E., Topeka land district, Kansas. ) 

On Maret 30, 1897, your office addressed @ communication to the 
Department requesting that authority be given | 


to direct the register of the land office at Topeka, Kansas, within a few miles of 
which city the land ne. to make an appraisal of the land and to sell the same. 


On April 1, 1897, this letter was referred to the Commissioner of 
Indian Affairs (the land being within the old Pottawatomie reserva-— 
tion), who, on April 20th following, replied, recommenmns that the | 
authority asked for be granted. | 
Subsequently, on April 28, 1897, your office called the attention of 
the Department to the cominanicgnon from the attorney of Emma L.: 
Pape, dated April 20, 1897, asking ‘that patent issue to the said Pape - 
_ for the above described lots, which together form an island in the — 
Kansas river, and offering, in the event her alleged original grantor — 
the Atchison, Topeka and Santa Fe Railroad Company had not sale 
for the land as provided by law, to do so. | 
Previons, however, to the proceedings just related, it appears that. | 
prior to July 3, 1895 (21 L. D., 290), one Level and one Belk made 
applications to this Department for the survey of two ‘islands in the 
Kansas river, as unsurveyed : public — land. The application of Level - 
10671—vor 24——— 33 
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referred to the island how under consideration. On the last mendioned 
date an opinion was given by Assistant Attorney-General Hall, and 
approved by Secretary Smith, denying the application of Belk for | 
_ survey of the island, prayed for by ne and granting the Penton of 
Level. 
-- The survey was made and a ther eof was approved in Saprenber, 
1896, and on October 14, 1896, Frank Level, at whose instance the land. 
was surveyed, was Allowed: i Inake honiesteail entry, which was can-— 
celed by your office on March 30, 1897, as being erroneously allowed. 
— In the opinion of the Assistant Ataniey. General it was held that as — 
the island existed at the date of the original survey of the lands within. 
the Pottawatomie reservation, as now, in a meandered stream, it did 
not inure to the riparian owners, and, therefore, could be pally 
surveyed. | 
By the fifth article of the treaty of November 15, 1861 (12 Stat., 1191), 

between the Pottawatomie Indians and the United States, which was 
proclaimed on April 19, 1862, the Leavenworth, Pawnee and Western 
Railroad was given the rene tO purchase from sald Indians, the remain- 
der of certain lands at one dollar and ven ey. five cents. per acre; and 
it was provided that— | 

In case said company shall not purchase said surplus lands,. or, having pur- 


chased, shall forfeit the whole or any part. thereof, the Secretary of the Interior 
shall thereupon cause the same to be appraised at not less than one dollar and — 


twenty-five cents per acre, and shall sell the same, in quantities not exceeding one 


hundred and sixty aeres, ¢ at. auction to the highest bidder for eash, at not Jess than 
such appraised value. 
~ This company Lavi ing tailed to purchase these ands: the same privi- 
lege was given by the treaty of February 27, 1867, proclaimed August. | 
7, 1868 (15 Stat., 531), to the Atchison, Topeka and Santa Fe Railroad 
‘Compal: to purchase within thirty day s, the purchase pare having 
been fixed at one dollar per acre. ng 
Your communication states that the said last named company never 
exercised this right; that under the authority of the fifth article of the 
treaty of 1861, providing, in case of failure to purchase or forfeiture of 
the lands purchased upon the part of the railroad company, that 
“the Secretary of the Interior shall thereupon cause thé same to be 
appraised,” your office ee that the authority asked for should 
be granted. 

In the amendments to the ony of February pie 18€7, supr a, it was 
provided that the Atchison, Topeka and Santa Fe Railroad Company 
should have the privilege of purchasing the unallotted lands of these 
Indians, with the exceptions therein ene at the r ENE a one 
| comet per acre, and it was stated that— . | : 

The said purchase money shall be paid to the Secretary of the Interior in 1 trust for 
said Indians within five years from the date of such purchase, with interest at the 


rate of six per cent per aunum on al} deferred payments, until the whole purchase 
' money shall have been paid; and before any patents shall issue for any part of said 
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lands, one hundred thousand ee shall be deposiea with the Secretary of the 
Interior, to be forfeited in case the whole of the lands are not paid for as herein 
provided; (said money may be applied as the payment for the last one hundred thou. 
sand acres of said land;) payments shall also be made for at least one fourth of said 
unallotted lands at the rate of oue dollar per acre, and when so paid the President is 
authorized hereby to issue patents for the land so paid for; and then for every addi- 
- tional part of said land upon the payment of one dollar per acre. ‘The interest on 
said purchase money shall be paid annually to the Secretary of the Interior for the use 
of said Indians. If the suid company shall fail to pay the principal when the same 
. Shall beeome due, or to pay all or any part of the interest upon said purchase money | 
within thirty (30) days after the time when such payment of interest shall fall due, 
then this contract shall be deemed and held absoluteiy null and void, and cease to 
be binding upon either of the parties thereto, and said company and its assigns shall _ 
forfeit all payments of principal and interest made on such purchase, and all right , 
aud title, legal and equitable, of any kind whatsoever, in and. to all and every part 

of said lands which shall not have been, before the date of such forfeiture, paid for 
as heréin provided: Provided, however, That in case any of said lands have been con- 
veyed to bona fide purchasers by said Atchison, Topeka and Santa Fe Railroad — 
Company, such purchasers shall be entitled to patents for said lands so purchased - 

by them upon the payment of one dollar and twenty-five.cents per. acre therefor; 
under such rules and reg ulations as may be proscribed by ¢ the Seoretary of. the 
Interior, 


_. In this connection it is deemed proper to Pei £5: your sttaition the . 
application of. Emma: L. Pape, hereinbefore referred to. It is alleged. 
that the Atchison, Topeka and Santa Fe Railroad Company, on: the 
third day of January, 1872, by warranty deed, conveyed this land to 
Arron Sage, and that by regular mesue conveyances this land became 
the property of Emma L. Pape on the fourth day of November, 1891. 

This showing is not sworn to, and the Department has not deemed 
it proper to pass upon the question thus raised, it being the well estab- 
lished usage of the Department to await a determin ation by your 
office upon such questions before the taking of final action here. 

It. is therefore determined that it would not be proper at this time to 
grant the request of your office that the register at Topeka be author- 
ized to have the lots-in question appraised, in view of the fact that 
should it be determined that Emma L. Pape is entitled to patent for the. 
land, the act itself (supra) has fixed the price. 

Should Emma L. Pape, after a reasonable time given her, to be fixed | 
by your office, fail to properly assert her claim, there appears to be no 
good reason why, at the expiration of such time, the register at Topeka 
Should not be authorized to have the said lots appraised, and you are 
accordingly so directed. | 

The papers are herewith returned, and you will proceed to the adjudi- . 
cation of the rights of the said Emma L. pope as, after investigation, 

may appear just and proper, | 
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> RAILROAD GRANT—WITHDRAWAL ON GENERAL ROUTE. 
| SHANNAHAN v. NORTHERN PACIFIC R. hk. Co. 


The withered ‘a for the benefit of the Northern Pacifie euieoud company, on the map 
of general route filed August 15, 1873, cannot be pleaded by the company as 


against the operation of a pre-emption claim filed after theabandonmentofsuch 


route by the company, and prior to definite location. 


Secretary Bliss to. the Commissioner of the General Land Office, ii wne 15, oa 


(W. V.D.) ee ee: (F. W. ©.) 


_ John Shannahan has appealed from the decision of your office, dated 
June 14, 1895, vo for cancellation his homestead entry covering | 
the NE. $ of Sw. , W. $ of SE. 4, and SH, $ of SE. 4 Sec. 35, T. 27 N., 
R. 6 B., Seattle and district, Washington, for aenilict with the eran 
for the Northern Pacific Railroad Company. — 
_” Motion was filed on behalf of the company to dismiss said appeal on 
| the ground that proper service was not made upon the company, the 
notice having been served upon Thomas oO land agent of the 
_ company at Tacoma, Washington. 
In the case of Boyle v. Northern Pacific R. R. Co. (22 a D., 184), 
similar service was held to be sufficient and the motion under: consider- 


ation is accordingly denied. 


The company’s claim to this iad is inade on account of its pean | 
line, | 
The map. of general route of said ace was filed August 15, 1873. Its 
map of amended general route was filed on June 11, 1879, the latter 
map being accepted by the Department and iehdcawal or feral thereon, 
the tract in question falling without the limits established upon the 
said map. of general route. Upon definite location of the road, as _ 
_ shown. by the map filed September 3, 1884, this tract fell within the 
ey timits of the grant. 
_ Prior to the filing of the map of definite. location, to wit, on Febru- 
ary 29, 1884, one John Pugh filed pre- emption declaratory statement 
covering this land in which he alleged settlement February 16, 1884. 
Your office under the authority of the decision of this Department | 
_in the case of said company v. McMahon (18 L. D., 435) held that— 
Whatever equities the pre-emptor might have asserted ane his settlement and 
filing were he still claiming the land, can not therefore inure to the benefit of Shan- 
ne a settler subsequent to definite location, nor be made the basis for holding 
that the land was excepted from the company’s grant. 
_ Since the date of your said office decision, the Department has ren- 
‘dered decision in the essentially similar case of Morrill y. The Northern | 
Pacific Railroad Company (22 L. D., 636-7), in which it held that the — 
route of 1873 was abandoned by the company, and the Department 
‘duly notified thereof as early as 1876, and that the withdrawal on the — 
map of 1873 cannot be pleaded as against those who settled upov or | 
entered the land prior to the filing of the map of definite location, = 
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In view + of said decision, I am of opinion that the pre-emption declara- _ 
tory statement of John Pu gh, in February, 1884, was properly allowed; 
and served to except the tract in controversy from the operation of the 
grant, upon the subsequent filing (on September 3, 1884, supra,) of the 
map of definite location. (Whitney v. Taylor, 158 U.5S., 85.) 

The decision of your office is therefore reversed, and Shanvahan’s 
nO eulry will remain intact. 


‘(CHIPPEWA PINE LANDS—PURCHASE-APPRAISAL, | os 
JAMES REVOR Er ATs 


‘Cash entries of Cinpese pine ie: ‘made after due Sorin: under sectiou 5, nee of 

. January 14, 1889, and the amendatory act of February 26, 1896, should not be 

_ canceled for inadequacy of cousideration, where the appraised value of the land 

was paid, and there is no evidence of collusion between the purchaser and the 

- government appraiser, unless such inadequacy i is 80 geet as to amount to a fraud. 
or imposition. 


Direotioiis given for withholding said lauds from sale until ficthes orders, and the 
Commissioner instructed to Proceed with the saa of said ms sc report 
with respect thereto. 


| Sera Bliss to the Commissioner of the Gener ii Lana Office, June 15, 
ee . at 1897, 7 (0. J. W.) 


- By letter “gn” of April 2, 1897, your office transmits the answers of 
six purchasers of Chippewa pine lands, whose entries were suspended 
. by. order of January 4, 1897, in response to notices issued from the local 
office at Crookston, Minnesota, calling upon them to show cause why | 
their entries should not be canceled. These showings are before the 
Department, without recommendation from your office as to their suf- 
ficiency. They embrace cash entry No. 2, issued to James Revor, cash 
entry No. 9 to Byron R. Lewis, cash entry N o. 114 to Charles A. Weyer- 
 haeuser, cash entry No. 266 to Th, S. Berg, cash entry No. 381 to William 

Parker, cash entry No. 393 to J ohn Cronon. | : 

The lands embraced in these entries are not covered by any special 
report. In the case of Revor his answer sets up that he purchased in 
good faith and paid for the tract appraised at $50 the sum of $150. 

- Th. 8. Berg answers that he made his purchase on the estimate made 
by the government and did not know whether it was a proper estimate 
or pot, and does not yet know. The other answers neither admit nor 
deny the underestimation of the lands purchased, but allege good faith, 
and urge that if the examiners appointed by the government committed 
any error it ought not to affect their purchases. In two of the cases the © 
entrymen have transferred their interests to other parties who join in 
the answers and claim to be innocent purchasers: In no one of the 
cases does any evidence of collusion between the purchasers and gov- 
ernment examiners appear. None of the lands involved in these six 
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entries are covered ne the report. of special Geen Wright, and there i is 
therefore no evidence that there was any underestimate of the quantity 
of timber upon them. There would seem to be no reason. for longer 
holding these entries suspended, and they are accordingly released from 
the order of suspension and may pass to patent if otherwise free from 
defect. . This disposes of the cases in which formal answers ee been 
filed in response to the notice to show cause. | 

The public sale at the Crookston land office took sine J ‘July 15, 1896: 
Thirty thousand four hundred and twenty acres were then sold at pub- 
lic auction, and 32,236.78 acres, not then commanding bidders, were . 
-. afterwards sold at the appraised value at private sale, aggregating 

1604 tracts sold and paid for in cash before January 4, 1897, the date 
of the Secretary’s order suspending the issuance of patents. In the 
meantime, however, patents had been issued for 1155 tracts, leaving, to 
be affected by the suspension, only four hundred and forty nine tracts 
represented by one pUlGres and thirty oue entries and held by twenty 
two purchasers. 

Your office calls attention to the fact that the report of special agent 
_ Wright who made the investigation of the Chippewa pine lands, covers 
only six tracts or subdivisions which are unpatented, and subject to 
the order of suspension of January 4,1897. It appears that this report 
covered eighty-five subdivisions. Siety: one of these subdivisions have 
been sold and twenty-one remain unsold. The six unpatented tracts 
which come under the rule to show cause were entered as follows: Five 
by Frank P, Hixon and one by Sumner C, Bagley. They have failed to 
respond to the notice to show cause. The only cause of complaint 
against their purchases known to the Department is the alleged under- 
estimation of the quantity of timber on the lands by the government 
examiners, and the only evidence of underestimation is the discrepancy 
between the estimate of chief examiner Douglass and the subsequent 
one of special agent. Wright, after the sales. In reference to this dis- 
crepancy your office reports as follows: 
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: There i isa insane shown bétween the Douglass estimate and. that 
of special agent Wright of one hundred and sixty-two thousand feet 
in the aggregate on the five tracts purchased by Hixon, and a differ- — 
ence of eighty-three thousand feet on the tract purchased by Bagley. 
Both estimates were made by persons representing the government, 
and in its services, and, while the later estimate was evidently made 
with much greater care.and is much more reliable, neither can be said 
to be.absolutely accurate. The pi al tment aceouren the Douglass esti- 


DECISIONS RELATING TO THE PUBLIC LANDS. ~ BAQ 


mate and ae it the basis upon which the lands in. diiestion were 
appraised and offered for sale; they were thus offered in vu ruae 
with the fifth section of the act of January 14, 1889 (25 Stat., 642), a 
amended by the act OF February 26, 1896 (29° Stat., 17), which reads as 
follows: 


SEC. 5. That whenever, and as often as the survey, examination, and appraisal of 
one hundred thousand acres of said pine lands, or of a less qnantity, in the discretion 
of the Secretary of the Interior, have been made, the portion so surveyed, examin ed, 
aud appraised shall be proclaimed as in market and offered for sale in the following 
manner: The Commissioner of the General Land Office, under the direction of the 
Secretary of the Interior, shall cause notices to be inserted once in each week, for 
four consecutive weeks, in one newspaper of: general circulation, published in Minne- 
_apolis, Saint Panl, Duluth, Stillwater, Taylors Falls, Fosston, Saint Cloud, Brainerd, 
' Crookston, and Thief River Falls, Minuesota;. Chicago, Illinois; Milwaukee, Wis- 
consin; Detroit, Michigan; Philadelphia, Pennsylvania; and Boston, Massachusetts, 
of the sale of said land at public auction to the highest bidder for cash at the local. 
land office of the district within which said lands are located, said notice to state 
the time and place aud terms of such sale. At such sale said lands shall be offered 
in forty-acre parcels, except in case of fractions containing either more or less than - 
forty acres, which shall be sold entire: Inno event shall any parcel be sold for a 
less sum than its appraised value. The residue of such lands remaining unsold 
after such public offering shall thereafter be subject to private sale for cash at the | 
appraised value of the same, upon application at the local land. office: wie 


The intended sale was advertised in fifteen. leading newspapers pub- 
lished in the cities and towns named in the act aforesaid, aud these 
lands failed to find bidders at the public sale, who offered the appraised 
value, and thus they became subject to. private sale under the terms of | 
‘Said act. Hixon-and Bagley each paid the appraised value, and pur- 
chased at private sale. No collusion is shown between them, or either 
of them, and the-government estimators, and no act performed by either 
In connection with the sale is complained of. The question arises 
whether under the circumstances stated these entries should be can- - 
-celed. The report of special agent Wright was referred to the Com- 
missioner of Indian Affairs for examination and. report, and it was 
recommended by the latter that the offered lands be withdrawn from 
sale (which has been done), aud where sales had already been made of - 
tracts shown to contain a large excess of timber over that found by the 
governinent examiners, that the entries be canceled for inadequacy. of 
consideration, Pent the sales to stand where the actual amount of 
timber standing on the lands is not greatly in excess of the estimate 
on which the same was sold. The officer making this recommendation 
recognized the fact that inadequacy of consideration, which is made 
the ground for setting aside a sale, must be great. 

Mere inadequacy of consideration ‘is not sufficient to invalidate a sale unless it be 
so great as to amount to fraud or ee (Amer. anc Eng. Ency.. of Law, 
21-468. ) | 

‘Here the gevernmeak fixed the price and the purchasers merely 
acquiesced by acceptance of the offer, and purchased. Considering © 
that the public sale had been so thoroughly advertised and that the © 
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lands, although offered, failed to find bidders who would then take them, 
atthe appraised value, T find no such inadequacy in the price paid as vill 
now authorize the cancellation of these entries and they are released 
from the order:of suspension and may pass to patent. 

Pending the preparation of this letter, your office transmitted:a letter 
from Otis Staples in reference to his cash entries. Nos. 317. to 327 
inclusive, in which he claims to have purchased in good faith. The — 
fact that Mr. Staples had been connected with a corps of examiners 
who inspected and reported upon a portion of the lands afterwards | 
examined and reported upon by the Douglass examiners is mentioned in. 
the report of special agent Wright. It appears, however, that Staples’ 
estimates were wholly disregarded, and the subseqent estimates of 
Douglass and his examiners were accepted and made the basis of 
departmental action in offering the lands for sale. Staples’ purchases 
were not made upon or controlled by his own estimates. No evidence of 
collusion. between Staples and any one connected with the Douglass 
examination appears. The mere fact that he had served as an examiner 
would not prevent his afterward becoming a bidder for and purchaser - 
of lands offered on an estimate with which he had no connection, and 
no cause appears for holding his entries longer in suspension. 

Tt, B. Walker has submitted an informal: answer to the rwe against 
him, relative to suspended entries Nos. 364 to 368 inclusive, embracing 
five hundred and sixty acres, appraised at $5,555.00, for which he paid - 
the appraised value. He alleges good faith in the purchase made, and 
the fairness of his entries is unimpeached by any testimony: before me. 
They are released from the order of suspension and may pass to patent. 
_ The order of January 21, 1897, to show cause, in so far as it embraced | 
entries not covered by the report. of special agent Wright was, in a 
large measure, precautionary, to afford opportunity for discovering 
fraud, if it existed. Some of the purchasers have not yet responded to 
the notice to show cause, aud as to these cases your office reports that 
you have no information upon which to base further adverse action, 
and you ask for instructions. | 

Phe question fairly presented is, whether or not the failure upon the 
part of purchasers who purchased at the appraised value, to “respond 
to the notice served upon them to show cause why their entries should 
not be canceled, shall itself be taken as sufficient cause for the cancel- 
lation of their entries. The rule recites that it has been charged that 
“the estimate of timber upon the land described was smaller than 
should have been made,” and the charge is the reason given for the 
- Showing required. In my opinion the charge without any proof of the © 
~ truth of it will not authorize further action. As this proof is wanting, 
and the purchases were all made at or above the minimum at which the 
lands were appraised, and after the fact that they were offered had 
been fully advertised, the continuance of the order of suspension would 
“Seem to be unnecessary. 
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_. Therefore, the order of my predecessor, Secretary Francis, of Janu- — 
ary 4, 1897, so far as it directed your office “to withhold your approval 
from whatever sales may have been made during the month of Decem- 
_ ber (1896) which are not already approved” is hereby revoked and | 

annulled. Your office order of January 21, 1897, approved by Secre- 
tary Francis, directing the register and receiver at Crookston land 
office, Minnesota, to notify purchasers to whom patents have not been 
issued, that they are allowed fifteen days from date of said notice, 

within which to show cause before your office, why their entries should — 
not be canceled and the land re-appraised, is also hereby revoked and 
annulled. And your office is directed to consider-and adjudicate said 
purchaser s’ applications for patents, as if said orders had not been 
issued. : 

The andar of ny ‘predecessor, Secretary Francis, of January°4, 1897, ; 
* stopping all sales of timber until further orders” is reaffirmed. Tour 
office is hereby directed to forthwith instruct. the local officers at. 
Crookston and also at Duluth, Minnesota, to make no more private 
sales of “ pine lands” ‘under the schedule of appraisement approved 
April 24, 1896, and heretofore published, until further orders from this 
| Dapartm ent. 

In the meantime, your office will sreesaa with all possible diligence, 
within appropriations heretofore and hereafter made, to complete the | 
surveys of all the lands ceded to the United States by the Chippewa 
Indians in Minnesota by the agreements approved by the President on 
‘March 4, 1890-—as required by the fourth section of the act. of January — 
14, 1889. | 
- Your office will also, as soon as: possible, report in. detail to this 
Department what quantity of the “lands so ceded to the United States” 
have been heretofore surveyed, and the amount of money that has been | 


expended on account thereof; describing the townships and parts of _ 


_ townships so surveyed, and the number of acres contained therein.. 
Your office will also report what part of the ‘lands so ceded” have not 
been surveyed; describing the same and the locations thereof and giving. 

_ the names of the reservations to which they belong, and estimating the | 


- number of acres therein, according to the best information now acces- — 


sible; and also report an estimate of the shortest time within which © 
surveys of all of said lands can be completed.as required by law, and 
of the amount of money that will be necessary to complete them; in ° 
order that Congress may be asked to make the necessary appropria- 
tions, aud that the Secretary may be able to determine what steps 
Should be taken to carry out the act of Congress of January 14, 1889, 
do justice to the Indians, and protect the Treasury of the United States. 
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SWAMP GRANT—CONFLICTING STATE GRANT. 
STATE OF OHIO. 


The graut of swamp lands does not include alternate reserved sections within the 
. limits of a prior grant to the State for canal purposes. 


Menta y Bliss to the. Commissioner of the General Land Offic, Fite 15, 
(W. V. D.) , 64 1897. | . (G. C. R.) 


- The State of Ohio has appealed from your office decision of August 
29, 1894, which rejects its claim for all of Sec. 7, T. 6 S., R. 4 E,, 
Colambus, Ohio, as inuring to the State under the act of September 28, | 
1850 (9 Stat. , 519),. known as the swamp land act. , 
=. It appears that the section of land so applied for is within the limits 

"of the grant to the State of Ohio, to aid in extending the Miami Canal | 
from Dayton to Lake Erie by the Maumee route, under the act approved 
May 24, 1828 (4 Stat., 305); also that said section of land is one of the 
reserved sections as provided for in the act. Said act provides that 
the alternate reserved sections “shall. not be sold ot less than two 
dollars and fifty cents per acre.” | | | 

The Jand so applied for appears to: have been aNeeal a es two dollars 
and fifty cents per acre, as provided in the act, and proclaimed at that 
price September 2, 1844, There is no contention that the section in 
question was not so reserved before the passage of the swamp land act, 

The lands so situated did not pass to the State under the subsequent 
grant of 1850 (supra), even though they were Swamp in character. The 
lands were reserved to the government for the purpose of reimbursing 
itself for other lands granted. State of Ohio, on review, 10 L. D., 394. 

The decision appealed from is affirmed. . 


HOMESTEAD SETTLEMENT—ENTRY—ACT OF MAY 14, 1880. 
| STEWART v, PROVENCE. 


Under the departmental construction of section 2297, R. S., a homestead entryman . 
has six months from the date of his entry within which to establish actual resi- 
dence on the Jand; but during such period his entry occupies the status of a 
settlement claim, and will defeat the right of entry on the part of a prior home- 
stead settler who has failed to assert his claim within the statutory period. 


Sucveiine y Bliss to the Commissioner of the General Land Office, Tune 15, 
(W.V.D.) BOF (W. A. BL) 

Qn January 4, 1895, Thomas V. Provence made homestead entry for 
the SW. 4 of the SW. 4 of Sec. 4, the NW. 4 of the NW. 4 of Sec. 9, 
the SE: , of the SE. 4 of Sec. 5, a0 the NE. 4 of the NE. 4 of Sec. 8, 
Oi R. 24 E., Roswell, New Mexico, land district. | 

On Mar ch 27, 1805, James H. Stewart filed affidavit of contest, alleg- | 
ing that on December 7, 1894, he settled upon a portion of the land now 
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embraced in said entry, viz., the SW. 4 of the SW. 4 of section 4, and 
_ the NW. 4 of the NW. 4 of section 9; oF that he has since continu: 
ously resided upon and. improved the ie. 
A hearing was had on May 13, 1895, and on June 11, 1895, the. i6eal 
_ officers rendered their decision fecommendin the dismissal of the con- 
test for the reason that Stewart, the contestant, had not filed his appli- 
eation or initiated contest prior to the expiration ons three months from 
the date of the alleged settlement. | 
_ On appeal, your office, by letter of J anuary 2, 1896, affirmed the deci- | 
sion below, whereupon Stewart filed further apieal to ibé Department. 

The testimony shows that on December 7, 1894, Stewart settled upon 
the 8.4 of the SW.4 of Sec. 4, and the w. 4 of NW. 4 of Sec. 9, said 
township and range; that he has since resided there; anal that at the 
date of the hearing his improvements consisted of a dugout, a well, 
some fencing, breaking, and a few trees set out, the total value of thé. 
improvements being about $150. Provence, the entrymen, had neither 
_ established actual residence nor made any improvements on the land at 
the date of the hearing, which was held before the expiration of six 

‘months from the date of his entry. . 

Prior to the passage of the act of May 14, 1880 (21 Stat, , 140), a mere 
stead right was initiated solely by entry. He who first filed a valid appli- 
cation for the land had the superior right. Settlement prior to entry 
_ availed nothing under the homestead law, and could not defeat the right 

of one who made entry subsequent to the settlement and prior to 
the time the settler filed his appicayon: Said act of May 14, 1880, 
provided (See. 3): a : - 

That any settler who has settled, or who shall hereafter settle on any of the pub- 
lie lands of the United States, whether surveyed or unsurveyed, with the intention 
of claiming the same under the homestead laws, shall be allowed the same time 
to file his homestead application and perfect his original entry in the United States 
land office as is now allowed to settlers under the pre-emption laws to put their 
claims on record;. and his right shall relate back to the date of settlement, the Hane, 
as if he had sevtled uuder the pre-emption laws. 

Section 2265 of the Revised Statutes of the United States, relative to 
pre-emptions, read as follows: 
~ Every claimant under the pre- -emption law, for land not yet proclaimed for sale, is’. 
required to make known his claim in writing to the register of the proper land 
office, within three months from the time of the settlement, giving the designation of © 
the tract and the time of settlement; otherwise his claim shall be forfeited and the 


tract awarded to the next settler in tlie order of time on the same tract of land, who . 
has given such notice and otherwise complied with the conditions of the law. ; | 


Stewart made settlement on. December 7, 1894, but did not eae | 


known his claim in writing to the register ” within three months from 
the date of his settlement. The qnestion presented here, then, is, 


_ whether or not Provence is the next settler in the order of time on the same tract of 
- and, who has given such notice and otherwise ee with the conditions of. 
the law. ae bs | 
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.. The homestead law requires settlement and residence. The Depart- 
ment has uniformly ruled that a homestead entryman has six months 
from date of entry within which to establish his actual residence on the 
land. This rule is a departmental construction of section 2297 of the 
Revised Statutes of the United States, as amended by the act of March . 
3, 1881 (21 Stat., 511), which reads as follows: 


If, at any time after the filing of the affidavit, as required in section dents 
hundred and ninety, and before the expiration of the five years mentioned in section 

twenty-two hundred and ninety-one, it is proved, after due notice to the settler, to 
the satisfaction of the register of the land office, that the person having filed such 
_ affidavit has actually changed his residence, or abandoned the land for more than six. 
months at any time, then and in that event, the land so entered shall revert to the 
- government: Provided, That where there may be climatic. reasons the Commissioner 
‘of the General Land Office may, in his discretion, allow the settler twelve months | 
from the date of filing in which to commence his residence on said land under such 
rules and regnlatious:as he may prescribe. . 


It is held, however, that, in contemplation of law, the residence of a 
homestead entryman commences from the date on which he makes his 


entry. Thus, in tlre case of Barney es (1 L. me 94), it wee held. 
(syllabus) that ~ 


_ the five years allowed in a homestead entry, date from entry and not from nee com- 
mencement of personal residence on the land entered. 


‘In the case of J. J. Caward (3 L. D., 505) it was said: 


_ It is my opinion that the law contemplates that the soaeice of the ipaiestend ; 
claimant commences from the date on which he makes entry, and while exceptions 
have beeu made in his behalf in the statutes, still he can not invoke such aid to — 


enable him to maintain two separate residences on public lands, under two separate 


and distinct laws, either of which exacts a single coutinuous residence. 
In Austin v. Norin (4 L. D., 461) it was held that: 


The residence of the homestead claimant commences from the date on which he 
makes his entry. Whilst a pre-emption claim is pending, the claimant can not make 
a homestead entry without abandoning his pre-emption claim, because bona fide 
residence can not be maintained upon two different tracts at the same time. 


‘In the case of Krichbaum v. Perry (5 L. D., 403), it was said: 


Whilst a homestead entryman is allowed six mouths within which to establish his 
actual residence upon the tract embraced in his entry, the law reg ards his residence 
as commencing from -the date of his entry, and if it appears, or as in this case is 
Shown by proof, that residence after that date is elsewhere, then gheaty the home- 
stead entry was illegal. 

_ The effect of these various rulings is anak a homestead eutryman. has 
six months from the date of his entry in which to establish his actual, 
personal residence on the land, and if he establishes residence within 
that time, such act relates back to the date of his entry, and he then 
becomes, in contemplation of law, a resident from the date of said 
entry. : | 

Applying this rule to the present case, Provence, the homestead en- 7 
| tryman, had six months from the date of his entry, that is, from J ant- 
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ary 4, 1895, in which to establish his actual personal cesidetios: on the 
land, and such residence, if established within that time, would relate 
back to the date of his entry. He would thus become a resident, in 
contemplation of law, from the date ot his entry, and would be 


- the next settler in the order of time on the same tract of la nd who has given notice 
and otherwise complied with the conditions of the law, 


-. and would have a better right than Stewart, who took. no steps to pro- 


tect his settlement rights until after the expiration of three months. 
from the date of his settlement and after the intervention of Provence’s 
claim. | 

‘As before shown, the proviso to Sec. 2297, as amended, reads :— 

_ That where there may be climatic reasons the Commissioner of the General Land 
Office may, in his discretion, allow the settler twelve months from the date of filing 
in which to commence his residence on said land under such rules and regulations 

as he may prescribe. 

Here the entryman, oie has not yet commenced his residence upon 
the land, is spoken of as “the settler.” The statute authorizes the 
Commissioner to “allow the settler twelve months from the date of 
filing in which to commence his residence.” The person who has filed, 
but has not commenced -his residence upou the land, is by legislative 
interpretation called a “settler.” Being a “settler” and having filed 
upon the land, he isa “settler . . . . whohas elven such notice” 
within the meaning of Sec. 2265. 

The trial in this case was held before the expiration of six emionthe 
from the date of Provence’s entry, so that, although he had not at that’ 
time established his actual, personal residence on the land, he was not 
in default, as the law gave him six months in which to establish an 
actual, personal residence which would relate back to the date of his 
entry. As the record is presented to the Department, Provence has 
the superior right to the tract in dispute. : 

Your office decision is affirmed. 


PRACTLTICE—MOTION FOR REVIEW —ATT ORNEY. 
EDWIN F. Frost gt aL. (ON REVIEW.) 


A motion for review filed by an alleged agent and attorney of a State will not be 
entertained where such attorney has not complied with the regulations in regard 

to the admission of attorneys-at-law to practice before the Department, and has | 
shown no authority to represent the State either as attorney or agent; and. 


where it must be presumed that the State would not give such authority to any —~ 


person, on account of its having executed a quit-claim deed of the land involved 
to the United States. : 


Seer el Bliss to the Commissioner of the General Land Ofie, Tune 15, . | 
(Wa. Via = bet BOT | 7 (J. Ls) 


_ This case involves lots 3 and 4 of section 30, and Jots 3 and 7 of sec- 
tion 36, T. 31 S., R. 39 E., Gainesville land district, Florida. 
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Oils B. F. Hamptoui, describing himself as agent and attorney for. 
the State of Florida, has filed in the name of the State, a motion for a 
review of departmental decisions of December 20 1896, and February 
6, 1897, 24 L. D., 223, in this case. : ; 

“aid motion Cannot be enter tained. Iam iifotined by your fetter of © 
transmittal that Mr. Hampton has never complied with the regulations 
in regard to the admission of attorneys-at-law to practice before the 


Department of the Interior. He has shown no authority to represent —_ 


the State of Florida either as agent or as attorney. Moreover, the 


~ decision sought to be reviewed shows, that the Commissioner of the 


General Land Office informed the governor of Florida that the lots of 
land in question had-been inadvertently and through mistake certified 
_ to the State, requested him to transmit a deed relinquishing and recon- 
veying said lots to the United States, and offered to permit the State 
to select an equal quantity of land elsewhere in lieu thereof. Accord- 
ingly, the governor transmitted to the General Land Office a quit-claim 
deed to the United States for the four lots of land involved, bearing 
date August 17,.1895, and executed by the Board of dueation of the 
State of I Florida, Therefor e, it is presumed, that the proper authorities 
of the State have not authorized and will not authorize any person to 
file a motion for review, or. to ee to take any step inconsistant | 
with the deed aforesaid.. . | 

Said motion for review is her eby aorielk and your office will easel 
to comply with the directions contained in the e departmental letter of 
February 6, re above referred to. 


CALDWELL 2%. GOLD BAR MINING Co. ET AL. 


“Motion for review of departmental decision. of March 15, 1897, 24 
LL. D., 258, denied by Secretary a June 15, 1897, 


‘TOWNSITE—ACT OF INCORPORATION—ADDITIONAL ENTRY. 
City OF CHAMBERLAIN v, KING ET AL. 


ay oes of-a territorial lezisiaviea establishing ae corporate: limits of a city, SO as 
to include therein lands embr aced at such time within an Indian reservation, is 
ms inoperative as to the lands SO reserved, and on the removal of the reservation 
- no bar to the allowance of a homestead entry, | . 
The right to make an additional townsite entry only exists where the applicant has, 
prior thereto, made a townsite entry of public land, and is limited then to land 
contiguous to that embraced within the original entry, 


| Seer etary Bliss to the Commissioner of the Gener al Diva Offs June 15, © 
(WwW. V. D.) e *: | 1897. Se (CG, J. W.) 


On April 15, 1895, Henry J. King made application to make home- 
stead entry for lots 3 and 4 and SE. 4 SW. 4, Sec. 10, and lots 1 and 9, 
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See, 15, T. 104, N., R. 71 wW., 5th P. M., Chamberlain land district, 

South Dakota. On the same day J. W. Orcutt, as mayor of Chamber- 
lain, made application to make townsite entry of said land, for the use 
and benefit of the occupants thereof, and on the same day Eliza Rey- 
nolds applied to make homestead entry for lots 1 and 9 of Sec. 15. 

. Henry J. King’s application was first presented, and with it the law- 
ful fees were tendered. Orcutt and Eliza Reynolds were present, and 
each protested against the allowance of the entry. The fees were 


“rejected, and the application received and filed. Orcutt, as mayor, 


then presented his application to make townsite entry (aud tendered 
the fees), which was disposed of in the same way; and next in order — 
Eliza Reynolds presented her application to make homestead entry for 


~~ lots 1 and 9 of Sec. 15, T. 104, R. 71 W., with a tender of the fees, which 


application was similarly tpeated. 

The various applications set out the basis of their respective claims. 
A hearing was ordered, that the parties might have opportunity to 
offer proof of. their claims, and on the day set, the several parties. 
appeared in person and by couneel, and the case was duly continued, 
and the hearing finally commenced on June 20, 1895, with all parties 
present. Each party offered evidence from time to time, until the 
_ hearing closed,—two ‘continuances occurring betore. the close, on July 
19, 1895. On September 24, 1895, the local officers rendered their deci- 
sion, in which. they reject the application of Orcutt, Mayor, and hold 
that Eliza Reynolds is entitled to make homestead entry, for the land 
applied for by her, and that Henry J. King is entitled to make home-. — 


stead eutry, for the lands SUDNeS for by him, except lots land 9 of —— 


Sec, 15. 
_ From this decision appeal was takeu rr eet and: on March od, 
1896, your office modified the decision by limiting the right of entry of 
Eliza Reynolds to lot 9, and awarding to King the right to make entry 
for all the land applied for, except lot 9.° The application of the mayor 
was dismissed. The modification of the decision of the local officers | 
as between the homestead applicants was in accord with a stipulation 
and agreement between them, filed December 16, 1895. . Orcutt filed a 
motion to strike out this agreement and certain affidavits from the 
record. No specific action seeins to have been taken on this motion. 
April 20, 1896, a motion for review of your office decision of March 24, 
1896, was filed, and on July 6, 1896, the same was overruled and ave | 
aeeiion pate to. . Counsel for Hie townsite claimants filed an appeal 
from this decision on July 18, 1896 and brief in. support of the same. 
On motion of counsel for homestead applicants, the case was made 
Special, and a hearing had, at. which counsel for both sides appeared 
and were heard.or ally and by brief. The appeal undertakes to specify . 
forty grounds of error, but it is not deemed necessary to set them out’ 
here, or to treat them in detail in this opinion, since all that is vital _ 
and material to the case, in the contentions of appellant, can be stated — 
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in more concise form. The land involved is a part of the Crow Creek 
and Winnebago Indian reservation, and for which the Chicago, St. 
- Paul and Milwaukee Railway Company treated with said Indians, with 
the approval of the Secretary of the Interior, and oceupied it under 


agreement made with them; but it does not ZEDORE that the a ereemeny: 
— was ratified by Congress. 


By section 16 of the act of March 2, 1889 (25 Stat., 888), the landin | 
question was provisionally included in the grant to the Chicago, St. 
Paul and Milwaukee railway company, and in the event of the for-- 
feiture of the company’s rights, the land covered by the grant was to 
revert. to the United States and become a part of the public domain, 
and be open to homestead entry under the provisions of said act, upon 
notice of its restoration. The forfeiture of the company’s crits was - 
declared by proclamation of. the President on December 5, 1894 (19 
_L.D., 431). The land thus forfeited and restored was duly opened to 
entry under the homestead laws, on April 15, 1895. Such rights as 
the railroad company had were acquired while the land was in reserva- 
tion, and the effect of its agreement with the Indians was to keep it in 
reservation, except for its own use, SO long as held by virtue thereof, 
and it may therefore be said that it was never subject to entry, until 
April 15, 1895, and all applications to enter before that time go for 
naught (Smith v. Malone, 18 L. D., 482). The act of March 2, 1889 (Sec- 
tion 23) makes provision for preference rights to persons who attempted 
settlement upon lands declared to be open to settlement under procla- 
mation of February 27, 1885, between said date and April 17, 1885, 
when it was revoked. This provision has no application as between 
persons claiming to have made or attempted settlement during this | 
period, but is applicable as between such settler or settlers, and appli- 
cants who neither made nor attempted to make settlement under said 
proclamation. | 

The status of the land as ; well as of the ciaimantaa is to be considered 
as it existed on the 15th of April, 1896, when in fact and law the 
land was opened to settlement.. oe to this particular land, the 16th 
section of the act of March 2, 1889, provides, if it remains the property 
of the railroad, that no part of it shall directly or indirectly be used 
for townsite purposes, and in the event of the forfeiture: of the rights © 
of the railroad, that it shall be open to homestead entry under the pro- 
visions of this act.. It may be questioned whether it is subject to other, — 
than homestead entry, but be that as it nay the claims of the townsite 
settlers will be further considered. | 

Their contention is, that the laud in contr oversy is within the corpo- 
rate limits of the city of Chamberlain, and is therefore not subject to 
homestead entry, but is subject to nace for townsite purposes. It is 
shown that the legislature of the Territory of Dakota, amended. the 
act incorporating the city of Chamberlain, so as to include the land in 
controversy, which amending act was approved, March 4, 1885, a short 
time before the various attempts at settlement were nate | 
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» Tt is appar ent ae the miegeu fact that ‘tie Jaud is “within the cor- 
porate limits of the city, depends upon the validity of the act men: 
tioned, and its validity depends upon the power and authority of the 
territorial iegislature to exercise control over it. It is to be observed 


- from the date of the act, that it was passed during the interval between _ 


the proclamation opening the Crow Creck and Winnebago Indian res- 
ervation to settlement, February 27, 1885, and the subsequent procla- 
nation, reyoking that order ot the ground that it was violative of the _ 
‘treaty stipulations with said Indians, which later proclamation bears 
date, April 17, 1885. Presumably the legislature assumed legislative 
control of this territory, on the theory that it was no longer an Indian. — 
reservatiou, but by order and proclamation of the President, had | 
become and was a part of the public domain, and lawfully within its 
jurisdiction. -Under this view it was not asserting a right to exercise | 
jurisdiction over territory within an Indian reservation, but simply 
over territory which had once been a reservation, but was then a part 
of the public domain. Under any other view it would appear to have _ 
igucred section 1839 R. S., which contains an express prohibition of 
territorial interfereuce with the rights of Indians or their property 
where they have rights unextinguished by treaty between them and 
the United States. The proclamation of the 17th of April, 1885 (23 
Stat., 844), revoking the order of February 27, 1855, declares ‘the 
ground of its’revocation to be that it is in contravention of the treaty 
obligations of the United States, with the Sioux tribe of Indians, and. - 
that the Jauds intended to be embraced were existing Indian reserva- 
tious. The treaty to which reference is made was concluded .April 28, 
1868, and proclaimed February 24, 1569 (15 Stat., 685). The land in 
dispute is embraced in a reservation created and set apart by article 2 
of said treaty, and declared to be for the absolute and undisturbed use - 
and occupation of the Indians, aud to be free from settlement, use or 
occupancy of any other persons than said Indians, | 

The act organizing the Territory of Dakota, March 2, 1861 (12 Stat: 
239), which fixes the general boundaries and authority of the Territory, 
excepts therefrom the rights of persou and property of Indians, so long” 
as they remain unextinguished by treaty. - 4 

*Section 1851 U.S. Rev. Stat., provides :. 

The legislative power of every territory shall extend to all rightful subjects of’ 
legis! ation not inconsistent with the constitution and laws of the United States. 

The Sioux treaty was a law of the United States, and a territorial 
statute attempting to extend a city or town goverument over a reserva- 
tion established by that treaty was inconsistent therewith and beyond. 
the legislative power of the Territory. The attempt to include the land 
in controversy within the corporate limits of the city of Chamberlain . 
was consequently” abortive. Its inclusion. in an Indian- reservation 
was the obstacle in the way. It has been considered, whether or not, 
upon the removal of that obstacle, ipso facto, the act of the legislature 
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Wlegal a the time of its passage would be cured of its defect, and become ~ 
operative. The conclusion reached is, that it would not. “When Con- 
gress came to deal with the question of extinguishing the Indian title 
to the land involved, it doubtless could have given validity to the act 
of the territorial legislature by then recognizing it, but notwithstand- 


| ing this particular tract was made the subject of discussion and special 


consideration in connection with the claim of the railroad to it, Congress 
did not do so, but treated it as a tract outside city limits. It is so. 
regarded in this opinion, and this objection to the homestead ayplica-— 
tions disappears. It is incumbent. then upon the townsite applicant to 
show compliance with existing townsite laws, and actual occupancy of 
the land for townsite purposes, prior to the occupancy of the home-. 
stead applicants. It appears from the evidence in this case that the 
city of Chamberlin was founded upon private land, and that of such 
land it had not less than thirty-six hundred acres within its corporate 
limits, of which 880 acres had been laid off and platted. It further 
appears that there is a strip of land lying along the north edge of. the 
platted portion of the city, which belongs to the Chicago, St. Paul and 
Milwaukee Railway Company, consisting ot about thirty-five acres, 
which separates the city from the Jand in dispute. . It also appears 
from the evidence and the Census Report for 1890, that the population 
of the city consisted of 939 persons. It is apparent that the city pos- 
sesses an area ample for the accommodation of its present population 
for all legitimate townsite purposes. 

Section 2389, Kh. 8., provides for the entry of public lands for town- 
site putposes, Necerdine to population, and as amended by the act of 
March 3, 1877 (19 Stat., 392) fixes the maximum of public lands which 
may be acquired by any city at 2560 acres, for such purposes. 

It would appear that the city of Chamberlain possesses already an 
area in ‘excess of this maximum, but I am of opinion that.as no part of 
this area was of the public domain, it would be entitled to add to it 
from the public domain to meet actual wants of its population, for space 
to carry on trade and business and for residence in connection there- 
with, if such necessity was shown to exist. 

No such necessity 18 shown in this case, but ou the contrary the city 
appears to have laud and space in excess of population and business, 
and it does not appear that any part of the land in question is acanpled : 
and used for trade and business, unless the use of a boat landing, by 
King, one of the homestead applicants, is to be thus classed. 

- The improvements made by the townsite settlers in 1885 were esti- 
mated at from $12,000 to $15,000, but were composed chietly of build- 
ings moved from Chamberlain proper, and afterwards moved back 
again. The value of the improvements of the present settlers is esti- 
mated at from seven to mine thousand dollars, which includes the 
improvements of the two homestead applicants, the railroad pump, or 
waterworks, and a county bridge, Most of the Puildings are such as. 


DECISIONS RELATING TO THE PUBLIC LANDS. = Bl 


have been removed from elsewhere. The preseut alleged occupauts 
include about twenty families most of whom are shown to reside 1 In fact. 
in Chamberlain, and only three were settlers in 1885, 
‘On February 14, 1896, counsel for townsite claimants suggested the — 
death of J. W. Oveatt and the substitution of acting mayor R. H. 

Somers as a party in his stead. The right of the successors of Orcutt, 

as mayor, to represent the interests of the townsite settlers is recog- 
nized, and their rights: and standing are unaffected ‘by the ele of 
sald Orcutt. 

The pleadings do not indicate whether it is the. purpose of the capil 
cant to make original townsite entry,.or additional. If the latter is 
: intended, it cannot. be allowed, for the right only exists where the 
‘applicant has prior thereto made a townsite entry of public land, and. 
is limited then to contiguous tracts, and the proof shows this iad to | 


be non-contiguous to the present limits of the city. If itis intended — 


to found a new town, the law in reference to this class of entries has 
not. been followed or comphed with. 

Your office properly modified the decision of the local offie €, SO as. to 
conform to the stipulation between the homestead applicants, It 
affects only matters in coutroversy between them, and about which 
they had a right to agree, and the objection to such agreement by the 
townsite applicant is not well founded. The homestead applicants 
made their respective settlements on February 27, 1885, and claim to 
have remained on the land ever since, apparently with the consent of 
the railroad company, while its rights were in doubt. King’s improve- 
ments are estimated at from three to four hundred dollars, and Mrs. 
Reynolds’ at $200. They seem to have acted in good faith, and no 
valid reason appears why they should not be allowed to make entries 
according to the terms of your office decision. King’s right to make 
entry in the event of the forfeiture of the railroad company’s rights 
was virtually conceded in the case of King v. Chicago, Milwaukee and 
St. Paul Railway Company (14 L. D., 167). 

Your office decision is accordingly affirmed. 


HOMESTEAD—SECOND ENTRY. 


ANNA LEE. 


The rignt to make a second homestead entry may be accorded to one who in good 
faith relinquishes the first on account of an adverse claim asserted to the land 
- included therein. 


| Secretary Bliss to the Commissioner of the Heneral Land Office, June 15, 
(W. V. D.) , 1897, ee | (G. B. G.) 


Atina Lee has filed a motion for review of departmental decision of 
December 23, 1896 (unreported), rejecting her application to make a 
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second homestead entry —the land applied for being the SW. 4 t of Sec. 
12, T. 22 N., R. 6 W., Enid land district, Oklahoma. 
an view of the allegations contained in the motion for review it will 
be necessary to set forth in detail the proceedings Perelinore had in 
this case and in connection therewith. : 
On May 4, 1892, one James Burke made homestead tty for the | 


= WE. 4 of Sec. 15, ., 16 N., R. 8 W., Kingfisher land district, Oklahoma. 


On May 6, 1392, one Pimiet Wells instituted contest against Burke’s 
entry, aes prior settlement. 

- On June 11, 1892, the said Anna Lee filed contest against Burke's 

entry, alleging prior settlement. 

— On July J, 1892, Burke. relinquished his entry, and Mrs. Lee entered 
the land. 

On July 10, i892, it appears from a , report of the register of the 
Kingfisher land office, Wells was notified by registered letter that 
_ the relinquishment of Burke had been filed, and that Anna Lee had. 
made entry for the land, and directed him to appear within thirty days | 
and take proper steps, or his contest would be dismissed. | 

On September 14,1892, Wells filed motion and. protest, a copy of 
which, according to the report of the register and receiver, were at- 
tached to his coutest record and made a part thereof, but such paper 
éan not now be found in the record. 

On December 22, 1892, Mrs. Lee’s entry was canceled for relinquish- 
ment, and her father, Leonard wo, made homestead entry of the 
tract. i 

. Wells appears to have taken no farther steps in the matter of his 
elaim to the land, and on June 26, 1893, the local officers dismissed 
his contest for want of prosecution. - 

On September 18, 1893, Mrs. Lee filed application to make a second 
homestead entry, which was transmitted by the local officers to the 
General Land Office, and in considering the same, on March 20, 1895, 
your office held that her relinquishment was her voluntary act, and 
rejected her application; and on September 7, 1895, a motion for review 
of said decision was denied. 

The applicant appealed to the Dapartment, and on December 23, 
1896, the action of your office was concurred in and your decision 
affirmed. 

Said departmental decision stnmned’ up the report of the local officers 
as showilg— 


‘That there is no record of any contest against said entry by Wells, or any other 
person; that there was at the date of her relinquishment no adverse claim of record. 


The motion for review _— 


(1) If the record of the NE, ; 15-16-8, Kingfisher istrict, shows, as stated ij in the 
‘decision, that there was no outst or other adverse claim. of record for said land at 
date of relinquishment by her, it is erroneous... . 

“Key At the date of her relinquishment of her former entry (December 29, 1892) , the 
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prior contest of jeliney Wells was still of record, and was not dismissed for more than 

~ six months after her relinquishment. 

| (3) The supplemental affidavits filed by Mrs. Lee aa .... that while the con- 
test of Elmer Wells was not against her, but James Burke, it was nevertheless a 
the same land, and an adverse claim based on a prior contest. : 
(4) The entry of James Burke having been made by mistake, the real claimants f or | 

the Kingfisher tract were Elmer Wells and Anna Lee; and a reference to the record 

will show that this was the reason of the oversight in the local office at that: place 

in reporting, as they did, that there was no contest against Anna Lee for said Jand, 
(5) It the application for second entry fails to show that she relinquished on account 

of the adverse claim of Elmer Wells, and on account of her poverty and inability to | 

defend a contest, the supplemental showing made by her reveals these cae ang 

should have been considered in connection with her application. 


Your office decisions of March 20 and September. ve 1895, each state: 
“The contest of Wells was dismissed for want of ppesecusion: and, on 
July 1, 1892, Burke relinquished his entry for the tract.” The construc-- 
tion of the sentence above quoted would indicate the understanding on 
the part of your office that the dismissal of Wells’ contest. preceded 
Lee’s homestead entry—so that when the etter was mace the land. was 

free from all conflicting claims. 2 
_ It.is. provable that the statements of your cafe,’ and it is certain that — 


the statement of the Department, were based upon the paragraph in = 


the report of the register of the local office at Kin neDRHE to your ee | 
under date of February 14, 1895: 

“June 26, 1892, the contest case of Elmer Ww ells, No, 1552, was dis- | 
missed for want of prosecution.” 


Attached to the motion for review is an alleged irauaceiie frit the — 


docket of the Kingfisher office, showing that Wells’ contest was dis-. 
missed on June 26, 1893—not 1892. 

—lItis ‘unquestionably the ee that. Wells’ sce Sy was dismissed on 

June 26, 1893. 
—oidt appearing, therefore, that the contest ee Wells was, pending at the | 
date of Mrs. Lee’s relinquishment, on December 22, 1892, the effect of 
this changed statement of facts on the conclusion reached i in the oe | 
sion uuder review remains to be seen. 

It will be remembered that the contest of Wells against the entry of 
Burke was based on the same ground as that of Mrs. Lee's contest 
against the same entry, to wit, prior settlement. © =  - 

Mrs. Lee’s subsequent entry of the tract was not the result of an 
adjudication on her contest, but because hers was the first application 
for unappropriated public land after Burke had relinquished his entry. 

Inasmuch as the contest of Wells was pending at that time, the proper 
practice would have been to order a hearing to determine the question 
of priority between Wells and Mrs. Lee. If this had been done, the 


'- question now before the Department could not have arisen. © 


It is well settled thata homestead right is not exhausted by an en try 
which through no fault of the entryman can not be perfected; and this 
rile should, in ny judgwent, be held to embrace all: cases in which the 
entryman in good faith \ believes, and has reasonable grounds to believe, 
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that the entry can. never. ripen into a perfect. title, such belief being 
founded on information acquired after the entry is made. 

It is against the policy of the law to require an entryman to continue 
to reside on and improve a tract of land, unless he may reasonably 
_ hope for a consummation of title, and it would be altogether inequitable 

to hold that a qualified homesteader, who has in good faith made entry 

of a tract of land for the purpose of making it his home, and afterwards 
abandons it, thereby forever exhausts his homestead right, if it appears 
to have been abandoned without fault. See Thurlow Weed (8 L. D., | 

100); Chas. Wolters (Id., 131). - 
_ In this case it is urged by Mrs. Lee, under oath,— . 
— That soon after making said entry she was contested by @ person by the name of 

Wells, whose first name is unknown to affiant, and that he located upon the land 

and commeénced improvements by building a house thereon, and breaking the 
ground, aud doing lasting and. valuable improvements, and claimed to. be a prior 
settler; and this affiant was not positive whether she was the first settler or not. 

Affiant further says that she.is a widow, and not possessed of sufficient means to‘ 
stand the expense of a contest; that she had no relatives or friends from whom she 
could procure means to fight said contest against the claim of prior settlement of 

‘the said Wells; that she was at the time, and still is, compelled to support herself 

by her own manual labor; that she was aé the time engaged in sewing for a living, — 


in the city of Kingfisher, and that the laud referred to was five or six miles from said 


town, and affiant “could not procure work to support herself in the neighborhood of 
her said former claim; and for al! the foregoing. reasons affiant oer said 
claim. 
She further states, ina supplemental affidavit, that she re settle- 
ment on the land now applied for 7 
for the purpose of making homestead entry thereof, on the srreuman of Sent. 16, 
1893, and. was the prior settler thereon, and that she had made said tract her home 
and resided thereon.continuonsly since said time. That sle is now residing thereon 
in good faith making said tract her home, to the exclusion of a hen at any 
other place, and bas the following improvements thereon, to wit, a frame house 
fourteen feet by sixteen feet, shingle roof, two doors, two windows, floor, and 
finished complete with wall paper, suitable for habitation, that she has about fhinee 
acres broken and other valuable improvements worth in all at least one hundred 
and fifty dollars. 


If the facts stated in these affidavits are true, this would seem to be - 
a proper case in which to permit a second entry, in the absence of a 
prior valid adverse claim to the land applied for. | 

It appears from the statement of the local officers that on. un September 
19,1893, one Henry J. Roach applied to make homestead entry for 
said land, and on December 5, 1893, filed a second homestead applica- 
tion for the same tract, having theretofore; on October 30, 1893, filed 
contest and protest against Anna Lee’s application for second entry. 
_ It appears further, that on February 8, 1894, one George D. Henne | 

filed homestead Applieation for the same land. 
The protest of Roach alleges, that the said Mrs. Lee aliuquistied, 
abandoned and sold, for a valuable consideration, the land covered by 
her first entry, without any honest effort to comply with the law in the 
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| nation: of residence or improvements, and without: having any valid 
reasons for the failure to comply with the law as aforesaid. 
. In consideration of the premises, I have therefore to direct that a 


hearing .be ordered herein, on the ‘protest of Roach, at which hearing» ee 


evidence may be offered going to the good faith of Mrs. Lee’s relin- 
quishment of her entry, as also the question of any prior valid adverse 
claim to the land. now applied for, of which hearing Mrs. vee, Roach 
and Herring should have notice. 


‘HOMESTEAD CONTHST—DESERTED WITE-RELINQUISHMENT. 


DOYLE v. BENDER. 


The right of a deserted wife, who is living on the land covered by the entry of her 
husband, attaches at once on the filing of .bis relinquishmené, and defeats the 
intervening adverse entry of another. 


. Secretary Bliss to the Commissioner of the General Land Office, June 17, 
(W. V. D.)- — 1897, (i. M. BR.) 


This case involves the SW. 4 of Sec. 15, T.11 N., R.2 ., Oklahoma 
Jand district, Oklahoma Territory. 

The record shows that on September 28, 1891, one Samuel Doyler made. 
homestead entry of the above described tract. June 17, 1893, he filed 
his relinquishment of the land, and,.on the same day, Sain Bender, 


~. the defendant in this cause, made iioinestead entry. 


. July 25, 1893, Sarah EH, Doyle, the plaintiff herein, filed her affidavit 
of eeiteat against the entry of Miss Bender, alleging that she was the 
deserted wife of Sainuel Doyle, who made ee September 28, 1891, for 
the land in dispute, and that she had been residing upon the land for a 
period long antedating the relingnishment by her husband. 

A hearing was had to determine the rights of the parties and, there- 
_after, on June 6, 1895, the local officers rendered their decision, sustain- — 
ing the contest and recommending the cancellation of the defendant’s 
| uy 
Upon appeal, your office decision of ty ebruary 17, 1896, was. made, - 
affirming the action below. Further abner brings the case to the 

Department. | | : 
' An examination has been made of the rather voluminous record in 
the case—the greater portion of which is for eign to the issue joined— 
and it appears that on June 16, 1893, Samuel Doyle, the original entry- 
man and husband of this plaintiff, left his house upon this land with | 
_ the twofold determination of selling his claim and of deserting his wife. 
lt is apparent from the record that this plaintiff had no notice of this” 
Intention upon his part, and such negotiations as had tr anspired 
between him andthe representative of the Benders, had been carefully 
kept from her. ‘The sale was consummated, the ere price agreed 
upon being five hundred dollars, : : 
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_ There is nothing. to show that this defendant knew that these facts 

were being kept from Mrs. Doyle, but it is evident that she took no 
steps to bring the matter to the plaintift’s attention. When the defend- — 
ant went upon the land, after her purchase of the improvements of — 
‘Doyle and before she invested more money on the Jand, it appears that 

Mrs. Doyle told her that she would assert claim to the land and warned 
her to take no steps in the way of improving the same. Despite this — 
notice, the defendant built a valuable house upon the laud and put 
other improvements thereon amountiug, together with the » money paid — 
for the relinquishment, to a considerable sum. 

At the time this relinquishment was made by the huahand of this 
plaintiff, she was living il their home upon the land having improve- 
ments amounting to six or seven hundred dollars. She was at such 
. time a deserted wife, with the right of entry, and an actual settler upon 
the land. As such qualified séttler her rights attached the instant the 
relinquishment was filed, and were superior to those gained by the 
defendant under her entry. Hx parte Sarah E. Pierce, 1 L. D., 593. 
Kamanski v. Riggs, 9 L. D., 186; and Tyler v. Emde, 12 L. D., 94. 

I am, therefore, of opinion that the decision appealed from is correct, 
and it is affirmed. 


REPAYMENT—DESERT LAND ENTRY. 
CHRISTOPHER W. MCKELVEY. 


A final decision under which a desert land entry is canceled, on account-of the non- 
desert character of the land, can not be impeached collaterally on application | 
for repayment. 

Repayinent of the money aaa on a riéeakt fa entry can not be made, where sich 
entry is properly allowed on the proofs presented, but, on subsequent proceed- 
ings, is canceled on account of the non-desert character of the land. 7 


Secretary Bliss to the Commissioner of the General Land Office, June 17, 
(W.V.D.) 7 » A OTT, | (J.-L.) 


Christopher W. McKelvey filed in your office an application bearing 
date October 31, 1896, for repayment of $160 paid by him on March 25, 
1887, upon making desert land entry No. 327 of the whole of Section 
20, 7. 9N., R. 14 W., San Ber nardino os Los: pees land dis- 
aict: C alot: | 
_ By letter “H” of January 91, 1890, your office canceled aid entry 
— because it was found that the Tana included in said entry would pro- 
| duce all kinds of grain without artificial irrigation. ” While the Sworn 
‘declaration of McKelvey and the affidavits of his two witnesses filed 
March 25, 1887, had alleged “that this land is desert land within the 
meaning of ane act of March 3, 1877; and that said Jand will not, with- | 
out artificial irrigation, anodes any agticultural crop.” 

On December 10, 1896, your office denied McKelvey’s application for 
| Pep ay Men saying that, “the law governing the return of purchase 
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money (Section 2 of the act of, June 16, 1880, 21 Stat., 287) does not 
apply me land-of this character. u McKelvey epee ene this Depart- 
ment. ; a 
~ The statute in question authorizes. repayment only where the entry 
has been ‘‘canceled for conflict, or where, from any cause, the any has 
-been erroneously allowed and cannot be confirmed.” | 

Your office decision of January 21, 1890, held that.the land was ie | 
desert in character, and, therefore, that the entry thereof under the | 
desert land act was wrou gfully obtained. That decision is final and 
cannot be impeached collaterally by means of an eee for repay: | 
ment of money. : 

McKelvey’s desert land entry was not “erroneously allowed. ue Upon 
the showing made by McKelvey and his witnesses in 1887, the local 
officers were bound by law to allow the entry. They would have erred 
if they had not allowed. it. The entry was based upon McKelvey’s 
allegation that the land was desert in character. The subsequent pro- 
- ‘ceedings developed that the land was not desert in character, and that 
it would produce agricultural crops withont artificial irrigation. This 
demonstrated that the entry was wrongfully obtained by the entry- 
man, but it fell far short of demoustrating that the entry was “ erro- 
neously allowed” by the officers of the land department. They acted 
upou the proof presented by the entryman. The proofs presented 
required the allowance of the entry. The error in the transaction was 
in the presenting of such proof by the oyna, and not in the action 
thereon by the land office. 

In the case of Thoinas Guinean, 9 eas Land Owner, 153- 154, on 
May 9, 1881, Secretary Kirkwood said: | 

~The entry was good and valid upon the showing made ni ee seeking it, 
_ sworn to by him and corroborated by those whom he had selected as his witnesses. 
If true, his allegations entitled him to an entry, and it would have been error to_ 


'. refuse his application. Consequently it was not error to aceept it, and the entry 


was not erroneously allowed. Afterwards, it is true, he attempted to prove his alle- - 
gations; but they were oyerwhelmingly refuted by the testimony taken by the gov- 
ernment; and the finding of my predecessor was that the application was made ‘‘in | 
fraud of the law.” Itis iu effect the same asa siniilar finding upon default of answer 
when cited for hearing; the only difference being that in one case the fact is taken 
a8, adinitted, in the other it is established by testimony. 


.In the case of James R. Royce, 10 ©. TL. ies 25, on March 26, 1883, 
vere Teller said: 

In such cases the Department has ‘ivaravly held: that if there was no error on the 
part of the United States, or if the proof showed compliance with the legal require- 
ments at the date of the entry, and the entry had been canceled because the proofs 
were false, the entry could not be regarded as having been erroneously allow ed, nor 
could repayment be authorized. | 

In the case of John Carland, 9 OF L. 0, 168, and 1 L. D., si, 
Secretary Teller said: 


It appears that Carland, an officer in ie army of the United Sie made said 
entry under the snipposition that the homestead laws did not require his residence 
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on the tract. “On being advised of his mistake, he voluntarily abandoned the entry, 
and now applies for repayment of the fees and commissions. . . . The entry was 
not erroneously allowed, and might have been confirmed. As there has been no fault 
or error on the path of the government, this Depar tment is without authority i in the 
‘matter. . 


In the case of William BE, Creary, 2 L. D., 694, sesnshaie tin said: 


- These affidavits do not support applicant’s allegation that the government is 
responsible for his error. Thoy show as yon suggest that an erroneous survey by 
the Gila Bend Canal Company, and not any mistake in the government survey, led — 
_ applicant and others to purchase particular lauds. — : 

- Had the mistake resulted from any erroneous action on the part of the govern- 


4 ‘ment, then clearly the act of June 16, 1880, would afford the relief desired. 


On the facts as they appear however, while there seems to be an equity in favor of . 
the applicant, I am unable to find in the law anything which would authorize 
repayment as asked. .. . The words ‘erroneonsly allowed ’ clearly refer to an 
act of the government. 

The statute does not authorize the repayment of purchase mouey in | 
this case. | 

Your office decision is faces affirmed. 


REPAYMENT-PAYMENT IN CASH AND BY W ARRANT. 


SYLVESTER KIPP ET AL. 


The statutes providing for repayment contemplate only the return of money actually 
paid, and where land is paid for in part by cash, and in part by a military bounty 
land warrant, the Seerctary of the Interior has no authority, in allowing repay- 
ment, to draw his warrant upon the Treasury for a.sum larger than the cash 
payment made by the eutryman. : 


Secretary Bliss to the Commissioner of the General Land Office, Tune Lf, 
(W. V. D.) 1897, 7 (J. L.) | 


Your letter “*M” of April 6, 1897, enclosing two letters from the 
Auditor for the Interior Department, dated March 29, 1897 and May 
7, 1896, respectively, in relation to the joint application of Sylvester 
Kipp and Orrin Kipp for repayment of the sum of $40.47, has been 
received. 

- Tt appears that on April 26, 1866, Gapnwe Harris made cash entry 
No. 2654 of the NW. 4 of the NE. 3 4 and the N. 3 of the NW. 4 of section 
1, 7. 42 N., RB. 30 W., St. Cloud land distr ‘ict, Minnesota, Goniaiie 
90.23 acres of land at $1. 25 per acre, aggregating $112.92. Harris paid _ 
for said land $100 with a Revolutionary bounty land warrant No. 11.287 
issued to C. Whitney, and $12.92 with money. By quit claim deed 
dated September 24, 1883, and recorded December 30, 1885, Harris for 
an alleged consideration of $400, conveyed to Sylvester Kipp and Orrin _ 
Kipp the NW. 4 of the NE. 4 of section 1 aforesaid, containing 32.38 | 
acres of land. By letter cpr of May 11, 1895, your office canceled the — 
whole of Harris’s entry, ‘‘ because of conilict with the prior grant to the 
Western Railroad Company.’ ie | 
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, Therefore it appears, that said land was. « erroneously sold by the 
United States,” and that Harris’s entry was “erroneously allowed,” 
_ aud that “the sale cannot be confirmed ;”. and that, by virtue of section 
2362 of the Revised Statutes, and the second section of the act of June 
16, 1880 (21 Statutes 287), the money paid for said land must be repaid 
to said George Harris, or “to his legul representatives or assignees” or 
“to his heirs or assigns,” out of any money in the Treasury not other- 
“wise appropriated. By letter ““M” of February 15, 1897, your office 
decided that the sum of $40.47, the value of 32.38 acres of land at $1.25 
per acre, should be paid. to Sylvester and Orrin Kipp jointly ; and on 
February 23, 1897, First Assistaut Secretary Sims cer tified that the 
evidence of the illegality of the sale was satisfactory. — 

The question presented by your letter and by the Auditor for my con- 
sideration is: Whether under the statutes above referred to, the Secre- 
. tary of the Interior has authority to “draw his warrant on the Treasury,” 
| for a sum of money larger than the ainount of money actually pa’ by 

the entryman? — | 

Independent of any sbatuony | provisions on the su bj ect, if a land war- 
rant for one hundred-and sixty acres, were given in exchange for a final 
receipt aud certificate on an entry of one hundred and sixty acres, and — 
the entry should subsequently be canceled without fault of the eutry- 

man, because the land had been “erroneously sold,” or “for conflict”, 
- Or Be wine the entry was “erroneously allowed”, the Commissioner of 
the General Land Office would return to the entr yman his land warrant; 
or if the original had been mutilated by cancellation, the Coimahissioner | 
would tender a copy of it, with a certificate attached: stating the facts, 
and eudowing the copy with all the value and usefulness of the original. 
This would be done upon the ground that the warrant had not been 
used; that thé attempt to use it had failed; that it had not been satis- : 
fied, a -was still the property of the disappointed entryman in full 
force and effect. This transaction would be an act of natural justice 
aud equity, so sinple and plain, that an act of Congress would not be 
necessary to make it lawful. 
_ ifthe entryman had given his one hundred and sixty acre warrant 
in exchange for a one hundred and twenty acre, he would (upon the 
cancellation of his entry as aforesaid), receive from the Commissioner 
his original warraut for the larger quantity of land, If the entryman 
had purchased his one hundred and twenty acre entry by paying $100 
in money and $100 with an eighty acre land warrant, the Commissioner 
would return the land warrant, and advise the entryman that he had 
no. authority: under the law to repay his $100 paid in money. The 
Constitution provides that “10 money shall be drawn from the Treasury, 
but in consequence of appropriations made by law” (Article 1, see- 
tion 9). Hence explicit acts of Congress were necessary to authorize 
the repayment of moneys once paid into the Treasury. Yet the moral 
and equitable right of the entryman to his. $100 in money, was the 
samme as his right to his land warrant. . 
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To remedy this mischief, Congress, 0 on oa January 1 11825 (4 Statutes 
- 80), enacted: | 


That every person, or the legal fopredentatiee of every person, who is or may be, a. 
purchaser of a tract of Jand from the United States, the purchase whereof is or may be » 
void, by reason of a prior sale thereof by the United States or by the confirmation — 
or other Jegal establishment of a prior British, French or Spanish grant thereof, or 
for want of title thereto in the United States from any other cause whatsoever, shall 
be entitled to repayment of any sum or sums of money paid for or on account of 
such tract of land, on making proof to the Secretary of the Treasury that the same 
was erroneously sold in manner aforesaid by the United Sta tes, who is hereby a uthor- 
ized and required to repay such stm or sums of money paid as aforesaid. . 


In the year 1825 there were no general pre- -emption, homestead, 
-desert-land, or timber-culture laws, and the act above quoted seems 
to have provided a perfect and exhaustive remedy for the mischief as 
it then existed. 

On February 28, 1859 (11 Statutes 387), Congress enacted : 


That the act of Congress, “authorizing repayment for lands erroneously sold by 
the United States,” approved January 12, 1825, be and the same is hereby amended 
so as to.authorize the Secretary of the Interior, upon proof being made to his satis- 
faction, that any tract of land hag been erroneously sold by the United States so that 
from any cause whatever the sale cannot be confirmed, to repay to the purchaser or 
purchasers, or to the legal representatives or assignees of the purchaser or purchasers 
. thereof, the sum or sums of money which may have been paid therefor, out of any 
money in the Treasury not otherwise appropriated. 7 ; 


These two acts. were consolidated in the Revised Statutes as follows: 


Section 2362. The Secretary of the Interior is authorized, upon proof being made 
to his satisfaction, that any tract of land has been erroneously sold by the United 
States so that from any cause the sale cannot ‘be contirmed, to repay to the pur- 
chaser or to his legal representatives or assignees, the sum of money which was paid 
therefor, out of auy money in the Treasury not otherwise appropriated, 


And under the head-of Permanent Annual Appropriations in the 
Revised Statutes, by section 3689 (page 728), Congress appropriates 
such sums as may be necessary ‘to pay to the purchaser or purchas- 
ers the sum or sums.of money repelved for lands erroneously sold a, 
the United States.” © : 

- In all of said statutes the authority of the Secretary i is limited to the. 
repayment or refunding of money paid. ah? | 

The act of June 16, 1880 (21 Stat., 287), is entitled: 


An act for the.relief of certain settlers on the public lands, and to provide for the 
repayment of certain fees, purchase money and commissions s paid ou void entries of 
public lands. 


Sections 2, 3, and 4 of said act read as follows: 


Src. 2. In all cases where homestead or timber culture or desert land: siinican or 
other entries of public lands have heretofore or shall hereafter be canceled for con- 
flict or where from any cause the entry -has been erroneously allowed and cannot be. 
confirmed, the Secretary of the Interior shall canse to be repaid to the persou who 
made such entry, or to his heirs or assigns the fees and commissions, amount of pur- 
chase money and ex -esses paid upon the same, upon the surrender of the duplicate 
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receipt cid the seeeution of a proper jelinanisiene nt 6E: all claims to said land, 
whenever such entry shall have been duly canceled by the Commissioner of the 
General Land Office; and in all cases where parties have paid double-minimum 
price for land which had afterwards been found not to be within the limits of a 
railroad grant, the excess of one dollar and twenty-five cents per acre shall in like 
manner be repaid to the purchaser thereof, or to his heirs or assigns. 

Sic. 3. The Secretary of the Interior is authorized to make the payments herein 
provided for, out of any money in the Treasury not otherwise appropriated. 

Suc. 4. The Commissioner of the General Land Office shall make all necessary 
‘rules and issue ail necessary instructions to carry the provisions of this act into 
effect; and for the repayment of the purchase money and fees herein provided for, 
the Secretary of the Juterior shall draw his warrant on the Treasury, and the same 
- shall be paid without regard to the date of the cancellation of the entries. 


The manifest intention.of this act was to extend to entrymen under 
the homestead, timber-culture, desert-land and other laws, the same__ 
remedy that had been provided by former statutes for cash entrymen 
under the laws relating to public and private land sales. The terms 
of the act limit the authority. of the Secretary of the Interior to the 


repayment or refunding of moneys actually paid to the officers of the ~ 


government. Under the 4th section of the act, the Secretary can draw _ 
his warrant on the Treasury for the repayment of penennse money and 
fees paid with money, and for nothing else. 
In the case of the application of Sylvester and Orrin Kipp for repay- 
ment now before us, First Assistant Secretary Sims, on February 23, 
1897, decided that the evidence of the illegality of the sale made to 
Genres Harris on April 26, 1866, was satisfactory, and referred said 
application for repayment to your office for settlement. The fact that 
‘Harris’s entry was canceled for conflict with a prior railroad grant, is 
proof that the land (which contained 90.23 acres in two lots or subdivi- 
sions and was of the value of $112.92), was “erroneously sold.” But it. 
appears that the government received therefor, a Revolutionary bounty 
land warrant No. 11,287 for eighty acres of land valued at $100, and 
which is now under the control of your office, and only $12.92 in money 
which was paid into the Treasury. I am constrained to hold that the 
Secretary of the Interior has no authority in this case to draw his war- 
rant upon the Treasury for more than $12.92, and that the application 
of Sylvester and Orrin Kipp for the repayment in money of the sum 
of $40.47, the estimated valne of 32.38. acres contained in one of the 
subdivisions of the land erroneously sold to Harris, must be and the 
Same is hereby denied. , 
There is no evidence before me tending to show whether George 
Harris is living or dead; or what disposition has been made by him of 
the 57.85 acres of land contained in the other sub-division included in 
Harris’s purchase, which was made more than thirty-one years ago. 
Harris, if alive, or “his personal representatives or assignees” or “his: - 
heirs or assigns,” if he be dead, are interested in the subject matter 
involved in the application now before me, and they should be made . 
parties thereto, in order that their rights may be adjudicated, and that 
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the Department may know to whom it may with safety and propriety 
return the nanan land vas and issue a warrant a the $12 92 in 
money. 

Your office will cause Christopher Kipp and Orrin Kipp to be noted 
of this decision, and advise thein that it is madé without prejudice to 
any other application they may hereafter make in connection with the 
other parties interested as above indicated, and in aco with 
the opinions herein expressed. 


REPAYMENT—DESERT LAND ENTR ¥—RELINQUISHM ENT, 
Lucy CG. HALLACK, 


A desert land entryman who fails to reclaim part of the land embraced within his 
entry, and thereupon relinquishes such tract, is not entitled to repayment of the 
money paid on the tract so relin quene 


Secretary Bliss to the Commissioner of the Genrat Land: |-Ofce, June 17, 
(W. V. D.) | Ss BI (W. M. W.) 


The appeal of Lucy C. Haluce from your office decision of March 6, 
1896, denying her application for repayment of purchase money paid 
on the SE. 4 of Sec. 23, said tract being a portion of desert entry No. 
60 for the SE. 4 of Sec. 23 and the SW. 4 of Sec. 24, T. 22 S., R. 43 W., 
Lamar, Colorado, land distriet, has been considered. 

This application for repayment is controlled by section 2, of the act 
of June 16, 1880 (21 Stat., 287), which provides— _ 

In all cases where .... desert land entries . ... . of public lands have hereto- 
fore or shall hereafter be canceled’ for conflict, or where, from any cause, the entry 
has been erroneously allowed and cannot be confirmed, the Secretary of the Interior, 

shall cause to be repaid to the person who made such entry, or to his heirs or assigns, 
the fees and commissions, amount of purchase money, and excesses paid upon the 
same, upon the surrender of the duplicate receipt and the execution of a proper 
_ relinquishment of all claims to said land. 


The conditions upon whicli the Saas etary of the Interior is thus. 
authorized to cause such repayment to be made are expressly and clearly 
’ named in the statute,and thereby repayment upon any conditions other 
than those so named, is excluded. | The conditions named are: First, 
where the entry. has beet canceled for conflict; aud Second, where the 
entry las been erroneously allowed and cannot be confirmed. In this 
case it is not, and cannot be, contended that the entry was canceled for 
conflict, and it is not, and cannot be, contended that the eHiny, was 
erroneously allowed. 7 
The land was: subject to entry and was feoeiuly eritered. No error 
or mistake of any kind, with respect to the entry, was made on the part 
ofthe government. If any error or mistake was made, it was simply an 
- error of judgment on the part of the entryman, as to whether the por- 
tion of the entry afterwards canceled, could be reasonably and success- 
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fully reclaimed. The land embraced by fhe entry was voluntarily 
selected by the entryman, but failing to reclaim a portion of the 
entry, she executed a relinquishment of that portion and, hence, the. 
cancellation. _ 

The decision appealed from is affirmed. 


RAILROAD GRANT—SELECTIONS—ACT OF JANUARY 12, 1891. 
SOUTHERN PAcIFIC R. R. Co. 


- In the exchange of lands, provided for in the act of January 12, 1891, between the 
United States and the Southern Pacific railroad company, the company should 
file a relinquishment of the lands in lieu of which it proposes to make selections, 
and present to the local office a formul application to select the lieu lands, as 

. duly listed for such purpose, and pay the statutory listing fees on the selections 
so made. . 


Seeretary Bliss to the Commissioner of the General Land Office, rrr i; 
(W. V. D.) | 1897. oe (P. J.C.) 


[ am in receipt of your office letter (F) of April 30, 1897, in reference | 


_. to the exchange of lands as provided for by the act of January 12, 


1891, (26 Stat., 712) between the United States and the Southern 
Pacific Railroad Company. It appears from your office letter that 
there now exists no reason shown by the records of your office why the 
tracts selected by the railroad company in lieu of those surrendered, 
which are within the primary limits of its grant, may not be patented 
to the company, and your office asks to be advised 

whether or not the company shall be required to formally list them and to presse 
this list at the district land office the same as it would do were it to perfect its claim 
to the lands relinquished. And in the event you decided that this should be done, 


whether or not the district land officers are entitled to the usual tee for final locations 
of granted lands. , 3 | 


The act of January 12, sacionieRune appointment of Commissioners 
to select a reservation for the Mission Indians; and provided that in case 


any land shall be selected under this act to which any railroad company is or shall 
hereafter be entitled to receive a patent, such railroad company shall, upon releas- 
ing all claim and title thereto, and on the approval of the President and Secretary 
of the Interior, be allowed tou select an equal quantity of other land of like value in 


. lieu thereof, at such place as the Secretary of the Interior shall determine. 


In pursuance of this act the Commissioners selected certain lands 
within the primary limits of the grant to the Southern Pacific Railroad 
Company for the Morongo” reservation, which the company agree: to 
Yrelinguish aud in leu thereof selected an equal amount of other lands. 
The President of the United States and the Secretary of the Interior 
on December 29, 1891, approved the report of the Commissioners with | 
an exception that is not material to this issue, and withdrew the lands 
awarded the Indians from settlement. The final adjustment of the 
matter so far as the r: ailroad company is concerned seems to have been: 
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dsiaved because the ia selected by it had to be sur veyed and also 
because of a protest as to one of the tracts selected. These matters 
having. been disposed of there seems to be no obstacle in the way now of 
closing the matter up, so far as disclosed by the records of your office. 
I do not understand that the approval by the President and Secre- 
tary of the Interior of December 29, 1891, went to the extent of approv- 
ing the selectious made by the company, but only approved the report 
of the Commissioners as to its selection for the benefit of the Indians. 
Hence the coutention of counsel that there has been an official approval 
of the company’s selection is not tenable. | | : 7 
It is stated in your office letter submitting this ae 


In view of the number of exchanges of this character contemplated it is important, - 


ij think, that the manner of effecting them sh ould be determined at the outset. 


The: orderly way in which all s selections or listing of lands under a 
- grant are made is for the company to present at-the local office a formal 
application to make the same. - The local ofticers approve this as a clear 
list, or refuse to do so, as the case may be, being guided entirely by 
their own records. It is not at allimprobable that their records may 
disclose some objection to the approval of the application that is not | 
shown by the records of your office. If the record in the local office be 
clear the list is approved, notations made on the proper records and 
then forwarded to your office where it is again examined and finally 
acted on. Thus there is a complete record made in a formal manner 
' that renders it easy to trace for all. time the transaction in its entirety. 
It seems to me that any other course than the regular one defined 
would lead to confusion and wight prove embarrassing. Suppose, for 
instance, your office on the record as it now stands, should issue the 
patent for these lands, and it should be discovered that there was a 
valid claim to any part of them initiated under the land laws and shown 
by the records of the local office? Such a condition would tend to 
work a serious injustice to innocent persons, aud should be avoided. 
There is no way to avoid it except to pursue the oo course prO: 
| vided by your office rnles in- Such matters. 
It seems to be contemplated by the act of Oonerees quoted ‘above : 
that the railroad company shall before making the selections provided 
for, file its relinquishment for the lands surrendered. It is therefore 
apparent that the company should file its relinquishment either in your. 
office, before applying for the selections, or tender it wie its ape: 
tion in the local office. | 
Section 2238 of the Revised Statutes provides that “registers ang 3 
receivers, in addition to their salaries, shall be allowed each the follow- 
ing fees and commissions, namely:” By the sev enth paragraph it is 
enacted :. 


In the location of lands by Sie and corporations under grants from ponbisss for 
railroads and other purposes (except for agricultur ‘al colleges) a fee of one dollar for 
each location of one hundred and sixty acres; to be paid by the State or corporation. 
making such location. 
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__ If it is necessary that the selection should be made by formal applica-_ 

tion in the local office, it follows that the statutory fee must be paid. — 
The. payment of these fees works. no hardship on-the company in this 
case, They are required to be paid in all cases of lands “listed”, that. 
is, lands within the primary limits of a grant, as well-as in cases of 
‘ana “selected” as indemnity. In the case at-bar the coinpany has 
paid no listing fees on account of the lands surr endered, and in paying 
the fees on the lieu lands it. will do no more than it would have been | 
required to do if the exchange had never been made. Therefore no. 
additional requirement and no inconvenience will be imposed by the 
enforcement of the rule. 

It is understood that it has been the universal rule in the administra- 
tion of the act of June 22, 1874 (18 Stat., 194), which is in all material — 
respects similar to the act of July 12, 1891, to require the payment of. 
fees on account of lands selected under that act in pursuance of the 
| provisions of section 2238 of the Revised Statutes. If the provisions 
are applicable to the act of 1874, they are equally so to the act under 
consideration. . The statute is iaaudatony: as I view It, and its terms 
cannot be avoided. | _ 

In connection with the subject of this detach the. atteution of your. 
office is directed. to the act of July 31, 1876 (19 Stat., 121); the decision 
of the Department in the case of St. Paul, Minnespolis and Manitoba 

‘Ry. Co. (20 L. D., 22), and of the. eDE ene court in ‘Pacific ‘Ry. Co. ve 

United States (124 U.S., 124). | 
‘In the adjustment of this matter yon are directed to ananeha as 

herein indicated. | es 7 


-ALASKAN LANDS~SURVEY—APPLICATION. 
CENTRAL ALASKA COMPANY. — 


In the survey of Alaskan land desired for-a fishing station, under the provisions of - 
section 12, act of March 3, 1891, a failure to observe the requiremeut. that the 
land shall be taken as near as practicable in a square form, will not be excused 

_ onthe ground that the Jand excluded is valueless for fishing purposes. 

Surveys under said section are not authorized in the absence of a formal application 
therefor, vérified by affidavit, showing the character, extent, and approximate | 
value of the improvements pied by the claimant. 


Secretary Bliss to the Commisstoner of the General- Land Office, June 17, 
(W. V. D.) | 1897, | (WwW. M. B.) 


The Central reper Company, an ailesea corporation, appeals from 
your office decision of May 14, 1895, rejecting sarvey No. 118, executed 


August 11, and 12, 1893, cae sections 12 and 13, act of March 3, 1891 


(26 Stat., 1095), by Albert Lascy, U. S. deputy surveyor, eneludine a 
tract of land containing an area of 38.52 acres, situate near Five Mile 
| 10671—VvoL 2435 7 | 
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point, known as Northeast Harbor; ¢ on erie coast of ‘Kadiak ian dlis- 

trict of Alaska, and used during the fishing season as a fishing station, 
In the decision appealed non it. is stated that the slayey was | 

7 rejected,- — 

for the reason that the land claimed is not secupied with such per manent impr OV e- 


ments as evidence such a business as is contemplated by law, and . because the tract 
is not as near as pr acticable i in square form. - 


~The plat shows that the tract embraced i in the survey is a long narrow | 
strip of land, the length of the shore or meandered line thereof being 
ten times seater than the width of. the tract at several points. 

The deputy, under the head of explanations attached to his return of 
; this survey, States that the survey was completed before receipt by 
him of the ex officio surveyor-general’s letter of July 8, 1893, informing’ 
him that these surveys should not be executed except under special 
‘instructions, and states further that the survey was made under general 
printed instructions of March 17, 1892. The referred to instructions 
were issued more than sixteen months before the field work upon this 
survey was commenced. The survey, however, was not executed in 
conformity with said general instructions, which among other things 
directed deputy surveyors engaged in mnaking: this. class of surveys 
to “conform to said act of March 3, 1891,and .... regulations there- 
under dated June 3, 1891.” | : 

Section 12 of the aoe of March 3, 1891, ‘Senne that lands susie to- 
be entered thereunder should be “taken as near as practicable in a 
square form,” and ii a 13 of the opener of J une 3,1891 (1 2 
L. D., 583), preseribed that: 


The land to be surveyed, . .. must os one compact body and as base in 
square form as the circumstances and confi curation of the land will admit. 


os 


The. attorney for claimants contends that: 


The form of the survey is as near as practic able i in square form, without ineluding 
valneless mountain land of no benetit to claimaut for the purposes of tishing. 


Tt appears from the plat that more than four fifths of the area 
embraced in the survey in its present or existing form is mountainous 
Jand, there being only a narrow strip of land, about one chain in width, 
between the meandered coast line and the foot of the mountain, whieh 
extends almost the entire length of the sur vey. 

There appears to be no reason why the front or meandered east line | 
of the survey which is 57.30. chs. in length should not have been. — 
shorteved and the survey extended inland and made in square form 
as required by law and regulations. The configu ation of the land 
would adinit of a survey in such form 

There is no statutory provision eh: eae mountainous sande: 
from the area embraced in these surveys—where such mountainous 

lands do not contain coal or the precious metals—and the failure to fol-. 
low the requirements of Jaw.and reguiations as to “square form.” in. 
the execution of said surveys will not be excused. upon the ground 


- 
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that the exclusion of such lands is proper because ey are » valueless 
for fishing purposes. . 

In prescribing that these lands should be “taken as near as pac - 
cable in a square form” it was evidently the intention of Congress to 
require purchasers and entrymen to take some of the less valuable 
lands lying along the interior or back lines of the surveys together 
with the more v: aluable lands lying adjacent to the water or meandered 
shore line of the surveys, which would prevent purchasers from entering 
long narrow strips of land, and thereby secure an exclusive monoply of 
extended coast lines and of the more valuable lands bordering thereon. | 
— In most instances deputy surveyors state in their returns that these | 
non-mineral lands are valueless except for fishing and cannery pur- 
poses, and there appears to be no reason why there sbould not bé 
included in those portions of the surveys lying back from the water 
valueless mountain lands as well as level lands which are vam for 
fishing purposes, | 

If this survey was objectionable in no other particular than those - 
_ above mentioned it might be suspended with the right of amendment, 

: but there appear to be reasons why it should be wholly rejected. | 

With reference to the improvements upon and occupancy of oe land : 
| claimed, the deputy makes the following statement: 8 

The 3 impr ovements consist of the four lar ge barrabarries on the right bank of the 
ereek, and the different barrabarries and sheds along the heach as designated on the | 
plat, val ued at $200.00. 

The Claimant. is in possession mar has used the piace for several years as a station 
durin g the fishing season. 

The record fails to show that an application’ was made tothe ex Officio 
surveyor-general for this survey wherein ‘‘the character, extent, and. 
approximate value of the improvements” alleged to be auned by. 
claimants are required to be shown by verified affidavit prior to the 
execution of said: surveys, as is directed to be done by paragraph one | 
of the regulations of June 3, 1891. It would appear that the survey . 
~ was made without such: Baolication: since the entire deposit for the cost : 
of the survey was made subsequent to the completion of the field work, 
Surveys and fe made i in Such mauner are not authorized by aw 
or regulations. _ 

The record does not show whether the improvements upon the land | 
included in the survey were placed there by claimants or whether they | 
were made by others. Though the claiinants, as stated by the deputy, | 
_ have for several years been using the tract in question as a fishing’ 
eround or station, during a portion of each year, it does not appear 
that they had, up to the time of the survey, placed thereon improve- 
ments of such character and value as would indicate permanent oceu- 
. pation of the ene for the ‘Dorpose oer in section 12 of the act 

‘of March 3, 1891. Fe 

For the Foren sine reasons ‘ie decision of your office rejectin 2 RE vey : 

No. 118 is hereby affirmed. | 
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“CIRCULAR PRESCRIBING RULES AND REGULATIONS FOR MAKING 
- SELECTIONS OF LAND IN THE STATES OF MONTANA, NORTH DAKOTA, _ 
SOUTH DAKOTA, AND WASHINGTON, UNDER THE GRANTS TO SAID 
‘STATES.* | 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
Washington, D. C., May 27, 1891, 


The Registers and the Receivers of U.S. Land Offices . 
in Montana, North Dakota, South Dakota, and Washing gton. 


GENTLEMEN: The following rules and regulations are prescribed for | 
making selections of land in the States of Montana, North Dakota, | 
South Dakota, and Washington, under the provisions of the acts of 

‘Congress of February 22, 1889 (25 U.S. Stat., 676), entitled “An act to 
provide for the division of Dakota into two States and to enable the 
people of North Dakota, South Dakota, Montana, and Washington to . 


- form constitutions and State governments and to be admitted into the - 


Union on an equal footing with the original States, and to make dona- 

tions of public lands to such States,” and of February 28, 1891 (U.S. 
‘Stat., 51st Cong., Sess. II, p. 796), entitled ‘An act to amend sections 

twenty-two hundred and seventy-five and twenty-two hundred and 

seventy-six of the Revised Statutes of the United States providing 
for the selection of lands for educational purposes in lieu of those 
' appropriated for other purposes.” 

Section 10 of the act of February 2 22, 1889, provides: 

‘That upon the admission of each of said States into the Union sections numbered 
sixteen and thirty-six in every township ... . . and where such sections, or any parts 
thereof, have been sold or otherwise disposed of by or under the authority of any act » 
of Congress, other Jands equivalent Lhereto, in legal subdivisions of not less than one- 
juarter section, and as contiguous as may be to the section in lieu of which the same 
is taken, are Harebye granted to said States for the support of common schools, such. 


dndemnity lands to be selected within said States in such manner as the legislature 
may provide, with the approval of the Secretary of the Interior. 


Said section contains the following proviso: 


- That the sixteenth and thirty-sixth sections embraced :in permanent reservations 
for national purposes shall not, at any time, be subject to the grants nor to the 
indemnity provisions of this act, nor shall any lands embraced in Indian, military, 
or other reservations of any character be subject to the grants or to the indemnity 
provisions of this act until the reservation shall have been extinguished and such 
dands be restored to, and become a part of, the public domain. 


Section 11 relates to the sale and leasing of the lands granted in the 
Sections 16 and 36, and provides: 


And snch iand shall not be subject to pre- emption, homestead entry, or any other 
entry under the land laws of. the United States, whether surveyed or unsurveyed, 
‘but shall be reser yed for school purposes only. 


The proviso to section 10, and the portion of section oe above cited, a 
in so far as they are in conflict with sections 2275 and 2976, Revised . 


* Not heretofore reported. 
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Statutes of the United States, us suiendéd by the act of February 28, 
1891, are superseded by the provisions of said amended sections, an@ 
the grant of school lands provided for in the act of February 22, 1889, | 
should be administered and adjusted in accordance % with the iter ee 
lation, (12 L. D., 400). a oe ? | 
Section 2275, Revised Statutes, as amended by the act of February 28 
1891, grants to the several States and Territories as indemnity for sec- 


tions 16 and 36, lands of equal acreage with those lost, to be selected =. 


anywhere within the State or Ter ritory where: such josdes occur, in the 
following cases, Viz: 7 

1. Where sections 16 or 36, or any portions thereof, have been settled 
upon prior to SN under the provisions a the pre- emption or home~_ 
Stead law. i 

2, Where such sections are piineral late or are ‘raided within any 
Indian, military, or other reservation, or are otherwise disposed of by 
the United States. . te 

3. Where sections 16 or 36 are fractional in aaanuty or where one 
or both are wanting by reason of the township being fractional, or from 
any natural cause whatever. | 7 

Section 2275 contains the following provisos: | 

‘Where any State is entitled to said sections sixteen and thirty-six, or where said 
sections are reserved to any Territory, notwithstanding the same may be mineral 
land or embraced within a military, Indian, or other reservation, the selection of such 
lands in lieu thereof by said State or Territory shali be a waiver of its right to said’ 
sections. Jt is also provided: That nothing herein contained shall prevent any State 
or Territory from awaiting the extinguishment of any such military, Indian, or other 
reservation and the restoration of the lands therein embraced to the public domain . 


and then taking the sections sixteen and thirty-six in place therein; but nothing in 
this proviso shall be construed as conferring any right not now existing, - 


Said section further provides: 


And it shall be the duty of the Secretary of a Interior, without awaiting the 
extension of the public surveys, to ascertain and deterinine, by protraction or other- 
wise, the number of townships that will be included within such Indian, military,. 
or other reservations, aud thereupon the State or Territory shall be entitled to select 
indemnity lands to the extent of two sections for each of said townships, in lieu of 
sections sixteen and thirty-six therein; but such selections may not be made Sip . 
the boundaries of said reservations. : 


Section 18 of the act of February 22, 1889, relates to mineral janet | 
and to indemnity for sections 16 and 36 found tobe mineral. This class 
of indemnity is also provided in the later general act above referred to, 
anc instructions | in relation thereto will be found on page 4 of this. 
circular. 3 

‘Section 19 of the. act of February 22, 1889, provides: 

That all lands oranted in quantity or.as indemnity by this act shalt be selected; : 
‘under the direction of the Secretary of the Interior, from the surveyed, unr eserved, 
and unappropriated public lands of the United States within the iiatte of the 
respective States entitled thereto. And there shall be deducted from the number of | 


acres of land donated by this act for specific objects to said States the number of 
acres in each her etofore donated by Congress to said Territories for similar objects. 
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- 1. Under the provisions of the foregoing acts where either of the sec- 
tions 16 or 36, or any parts thereof, have been sold or otherwise disposed 
of in the manner indicated above, the State will be entitled to select an 
equal quantity of land in lieu thereof. The selections must be made of 
surveyed agricultural, non-mineral lands, in legal subdivisions, accord- 

ane to the approved fowishic plats on file at the time. 


. The selections should be made by the Governor or by any agent _ 


‘ appointed, acting under the authority of the legislature of the State, . 
- evidence of whose right. s so to act must, be filed in the local offices and. 
in this office. 7 
38. The law allows selections to be nee of sur ae lands, whether 
offered or unoffered; but no selection is admissible of lands to which a 
valid pre-emption or other claim shall be legally established, nor of any 
land which is, or may be, reserved from sale by any law of Congress, or 
proclamation of the President of the United States, nor of land which 
is reserved or withdrawn from market for any purpose, nor of mineral 
land. The character of the selected lands will be determined under the 
_rules existing as to agricultural land entries. In all cases the selected 
tracts must be covered by non-niineral affidavits made by the duly 
appointed ‘selecting agent, or by an agent appointed by the selecting 
agent for the purpose, and if by the latter, evidence of his appointment 
should accompany the affidavits. | 

4, The lists of selections under. the several grants should have a 
-reguar, but separate and distinct, series of numbers commencing with 
number one. In the case of school-land indemnity selections, the selected . 


_’ -tracts on the one side must be connected with specific bases of exactly 


the same quantity on the other side. Respecting the method of so 
balancing the selections, you are referred to the circular letter from this 
office of July 29, 1887, page 124 of the Commissioner’s annual report for 
— 1887, which was sanctioned by the Department in the case of Melvin, 
et al. v. California (6 L. D., 702), and is now applicable to your districts. 
5, In presenting selections of indemnity lands, based on sections six- 
teen and thirty-six, or portions thereof, found upon survey to be in the 
occupancy aud covered by the improvements of an actual pre-emption 
or homestead settler, whose settlement was made before the survey of 
the land in the field, the State may proceed in one of two ways to have 
its rights (lefined : , 
. First. By proving such eeedualion at the date of survey, and up to 

the time of the selection, by the testimony of at least two respectable 
dlisinterested witnesses. In such instances the qualifications of the 
alleged pre-emptor or homesteader must be show n, and also the oceu- | 
pancy and ea ore as to each subdivision used as s the basis of 
selection. _ 

Second. By relyin 2 on the proofs of pre- are and ie wesiead sebhiens : 
‘elaiming by virtue of settlement nee to sur vey, after money by them. 
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. The validity of such basis of selection would depend u upon the establish-. 
ment of the fact of such settlement before this Department. | 

6. In making selections founded on deficiencies in the school sections — 
the bases should be carefully described in the list of selections, by sub- 


divisions, section, township and range, or by fractional townships, where 


the scliael ne are entirely wanting. a 
7. The language of the law is plain as to the quantity of indemnity 


lands that may be selected in lieu of mineral lands upon a determina- 


tion of their mineral character, and respecting such determination the 
following is. prescribed: = 

first. A determination by the Seer etary of the Interior, or a decision 
by this office, or by the local officers, which has be-ome final under the 
- Rules of Practice, that a portion of the smallest legal subdivision in a 


- section numbered 16 or 36 is mineral Jand, will place the entire subdi- — 


vision in the class of bases” that may be. used in selections of land as 
indemnity. 

Second, All the lands in san sections 16 or 36, returned as non- 
mineral, must be presumed to be school lands, for the purposes of this 
act, until. the presumption is overcome in the manner hereinafter in. 
dicated. The bare return of lands as mineral by the surveyors- general 
will not be regarded as conclusive in classifying them as mineral, the 
returns of the deputy-surveyors as to the character of the land surveyed 
having been found in many cases to be indefinite or erroneous. 

Third. In the absence of a decision by this Department that land in 
a School section is either mineral or non-mineral in character the State 
may proceed as follows:. 

(«) By applying to this office, fsane the proper district Office, where 
the land has been returned a8 non-mineral, for a certificate that the land 
was rightly so classed. Such certificate will determine whether the 
reservation for schools took effect upon the landsin place so as to place 
it beyond attack by mineral claimants. Notice of such proceeding must 
be given by publication and posting in the manner prescribed by the 
Rules of Practice. 

(b) By proceeding to prove land which has been returned as mineral 
to be in fact non-mineral, in the manner prescribed in circulars *‘ N” of 
September 23, 1880, and October 31, 1881. | 

(c) By rie upon the record for indemnity where mre have been | 


entered as mineral, Where the State authorities haveinformation that 


the mineral character of tracts in sections 16 and 36 is shown by evidence © 
in this office, a list thereof may be sent here through the proper district 
office, to dotertnine whether they may be used as bases for selections. 
If the. decision should be in the negative, the character of such tract m ay 
be determined under the procedure indicated in the fir st ancl second 
subdivisions of this paragraph. | —— 
8, The remaining grants made by the act referred to are as follows, 
and the rules prescribed in numbered paragraphs 3 and 4 are also appli- 
cable to the selections of these. - | : 
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9, By section 12 there are granted for the purpose of erecting ‘public 
buildings at the several capitals for legislative, execu aud gee ae 
purposes, 50 sections (32,000 acres). | | 

10. Section 14 vests in the States of ied North Dakota. and 
South Dakota, the lands granted to them respectively by the act of 
. February 18, 1881, for university purposes, viz: Seventy-two sections 
to each, (46, 080 acr -e8) ald provides that any portion thereof Polnpnals 
unselected may now be selected. | 

11. Section 15 vests in the State of South Dakota, the lands granted | 
by the act of March 2, 1881, for a penitentiary, together with the build- 
ings thereon, and any unexpended balances of the $30,000 heretofore — 
| appropriated for that purpose, and extends like grants for the same . 
purpose to the States of Montana, North Dakota, and Washington. | 

12. Section 16 grants to each of ihe said States, except South Dakota, 
for the use and support of agricultur al colleges therein, 90,000 acres, 

and to South Dakota, 120,000 acres. 

13. Section 17 provides that i in lieu of the grant. for internal improve- 
ments by section 8 of the act of September 4, 1841, and also in lieu of 
any claim for swamp or saline lands, the lowe. amounts are granted 
for the purposes specified, viz: 

‘To the State of Montana: 


. : ’ Acres., 
Por3school Of MineSx.s.. 2, cove secede decode Hace tale ecard sa ech eamee ees 2100-000 
State Normal schools..-.. aetiaiiey aa Me ONG eah ab taiett hain oeid 100, 000 
Agricultural colleges, in addition to the amount her einbefore granted. eee . 50, 000 
BLAS TELOPM SCHUO lic caund.. covioe sas cee Seca ticketed cee ee enn etaceeenaes 50, 000 
Deaf and Dumb Asylum ...........--.-- Rie sinsmvaisnte petdsins baie Seca CaS aaedas eos 50, 000 
Public buildings, in addition to the amount hereinbefore granted .......-.. 150, 000 
 CCOE AIMOUN Gaunt Cacia yeaa ae ae wwe — Sates ene eete wees OUUS O00 
To North Dakota and South Dakota, each: . 
. : Acres. 
For the school of mines .......-.- devas ia taint da ee tea betas hia eiewtied 40, 600 
Reform school ......----...- Sueeia atm Su ohn area capa de Meee ee cise dans 40, 000 
Deaf and Dumb Asylum....../...--.-..------ eueeid sie Sree pai aeemmass 40, 000 
Agricultural college ......-....-.--- ails Gielen sod Panbe names cat eee aes: ~ 40, 000 
UMIVeDsIby « cearultaseeus reer Lntlie Boi Se elan Aka we peer wececeeeeeee’ 40, 000 
State normal schools.--.-.-. la beteten iii eulebene ea heen ak ee ecantate Veawavea 80,000 
Public buildings at the capital....-..-...---------- es creel bernie hae ihe 0,000 
. For such other educational and charitable purposes as the legislature may orn 
determine .......-...- soins we eieleie Somes i Litiuas sare bach ta cuemann omelet 170, 000 » 
* ADGHAT Ab ANE secs axkasekedex. Maeattinns aise io gie cise ante geese 500, 000 
To the State. of Washington: 
’ _ Se Acres 
Scientitic ne Sede Auta Mo giet Ud oiytiat Grn cate eae soos eit Sucexoetets doce. 1002000: 
State normal schools........... eset seee auaeecie saab emda tic LOO 000.. , 
~ Public buildings in adaition to meant baron borers made ase oe abies. . 100,000 
‘State charitable, ecucavional; penal, and reformatory institutions...... we-- 200, 000 


Total amount....-...-. ae arte ores ere erate - 500, 000 
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These instructions are also applicable to all States and Territories, — 
except the State of Nevada,. which has a grant in quantity, and Alaska _ 
for which no reservation of public anes has been made. : 


very aeepecinily, 

ow. M. STONE, 

eo. 84. _ Acting Commissioner. 
Approved: a ~~ _ 
GEO. CHANDLER, | 
Acting Secretary.. 


STATE SELECTIONS—ACTS OF FEBRUARY QQ , 1889, AND FEBRUARY 
| -_ 28, 1891. , |. 
CIRCULAR. 
DEPARTMEN? OF THE INTERIOR, 
GENERAL LAND OFFICE, 
Washington, D, C., June 17, 1897. 


Kegisters and eaeuees of U.S. Land Offices 
in Montana, North Dakota, South. Dakota and Washing foe | 


GENTLEMEN: Circular of May 27, 1891, prescribing rules and regu- 
lations for making selections of lands ce the provisions of the acts 
of February 22, 1889 (25 Stats., 676), and February 28, 1891 (26 Stats., 
796), is revoked in so far as it provides for the issuance of a certificate 
by this office that school sections returned as non-mineral were rightly 
so classed (page 4, paragraph 7, third subdivision (a) ). 

‘BINGER HERMANN, 
Commissioner. 
Approved: 3 
C, N. BuIss, 
Secretary, 


AGRICULTURAL ENTRY—MINING CLAIM—CHARACTER OF LAND. 


MACKALL ET AL. v. GOODSELL. 


. The non-mineral character of a tract of-land having beeu determined as the result 
of a hearing had on that issue, the Departiment is not justified in ordering another 
hearing on the same issue, in the absence of a clear showing of development 
made sincé the prior hearing, such as, if supported by the evidence at the hearing 
applied for, would clearly demonstrate that since such prior hearing mineral has 
been discovered in such quantities, aud by such thorough work on the premises, 
as to overcome the effect of the previous judgment. as to the character of the land. 


Secretary Bliss to the Commissioner of the General Land Office, June 22, — 
(CW. V. D.) ar Ae” BOOT : = (P.J.0.) 


This is an application. for a hearing to determine the character of the — 
land in lots 1 and 2, See. 26, T. 10 N., R. 9 &E., Sa ctaMlente, California, | 
land district. - 

_ Inasmuch as it is disclosed a the: records of this office that the 
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- question as to the character of this particular tract of land has been 
- the subject of couteution for about thirty years, it may. not be amiss to 
briefly recite its history. 
_ The official plat was filed in the local ottive on J une 16, 1866, and | 
shows this tract to be returned as agricultural in character. | 
In August, 1866, one Allen T. Gray filed a pre-emption a celanatory 
statement for this and other lands, claiming ‘settlement in 1856. A 
protest was filed against this filing alleging the land to be mineral] in 
character, and in June, 1871, your office. affirmed the judgment of the 
local office sustaining this charge. It appears, however, that but a 
part of the land was thus charged, and Gray was. allowed the privilege 
of having a segregation survey made. ailing to do this, his fiual proof 
was rejected by your office in February, 1881, aud it appears his pre- | 
emption filing was then allowed to lapse. In December, 1884, he made 
application to make homestead entry of the land, which was allowed. 
In April, 1892, Mildred L. Goodsell, the defendant in this case, filed 
a protest against Gray’s entry, alleging: abandonment; and this charge 
was sustained. At the same time she filed her homestead eppnearien | 
for the land. 
- In October, 1892, A. S. Boca: et al. attempted to make eral 
entry of the land, but the application was rejected because of Goodsell’s 
contest against the heirs of Gray. The mineral applicants appealed 
from this decision, and also filed .the relinquishment of the Gray heirs 
to the tract, when the record was forwarded to your office, and by letter — 
of April 10, 1893, you affirmed the action of the local office in the mat- 
ter of the eouteat between Goodsell and the heirs of Gray. Youordered 
a hearing, however, to determine the character of the laud, a preference 
7 right being given to Goodsell in case the land should be adjudged to 


‘be non-mineral. The heari ing was accordingly had, and the local offi- _ 


cers decided the land to be non-mineral. On appeal your office affirmed — 
‘their judgment, and by departmental decision of December 5, 1899, = 
concurring’ aadeiients below were affir med; and on April 6, 1896, 


— motion for review was denied. 


In said departmental decision of April 6, 1896, the testimony of the 
several witnesses on both sides of thé controversy is gone into at great . 
length, aud seems to have been given very careful consideration. 

It appears that on May 12, 1896, Goodsell’s homestead application to 
enter the land in controversy, and others, was allowed, and on the fol- 
lowing day she gave notice of her intention to submit final proof on 
June 25th following. On that day J. P. Mackall, and others, appeared 
_ and filed a protest against said proof, alleging that he and his asso- 
ciates are the owners and in possession of the tracts.by reason of-a _ 
placer mine location made on the same on June 10, 1896: He recites. 
the former adjudication and states that between the date of the former 

hearing (July 20, 1893) | 


aud down to the. present time; portions of said lots 1 and 9 have been. hiaed upon, 
prospected and developed by different parties, affiant and his co-owners amoung the 
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nanibes with the result that the land is, as a present fact, more valuable for mining — 
and for the mineral therein contained than for agricultural purposes; that the 
character of the land, by virtue of said mining, prospect and development work, has 
changed in favor of its mineral char acter sin ce J uly, 1893 ; | 


that the protestant and his co-owners enjoy facilities and privileges for 
working saul placer mine that the former protestant did not; that they 
have secured the use of water, the right.of drainage, ete. They state . 
that work has been done on the Pelton placer mining claim, which | 
adjoins the ‘tracts in controversy, since 1893, and ‘‘that the mining 
work done upon said lots 1 and 2.has demonstrated the land to be more 
valuable for mineral than for agricultural purposes”; that affiant has ~ 
worked from the Pelton placer mine workings over and beyond the line 
dividing lots 1 and 2 from the Pelton one found oe in paylng quan- 
tities; and . 2 Ses ey - | 
that drifts have also been ruu W affiant anil others and gravel extracted froin said. 
drifts, working from the Dividend (Pelton) side and beyond the. boundary thereof 
to points on the Mackall placer and the land in controversy, the prospects from 


- which and results obtained thereby justify affiant in believing that the Mackall 
placer mine is very valuable for the gold therein contained. 


There are sone other allegations contained in this protest, but they 
are not deemed of vital-importance in | deciding the question that ig 
presented. 

The protest is corroborated by one Hodgkin, ee says that he is the 
owner of the Dividend placer mine, which is said to be the same as 
the Pelton; that it is sitaated east of the land in controversy ; that he 
knows the nature and character of said land; 
that the channel running throu eh the said Dividend placer mine extends into and 


passes through the greater part of the said abo e described land claimed by Mildred 
~L. Goodsell, so far as I can ascertain; 


that where he has been working in the Dividend placer mine is about 
twenty five feet from the line of the above described land; and “that 
from my acquaintance with the above described land I believe 1t to be 
much more valuable tor mineral than for any other purposes.” 7 
Coval, another corroborating witness, says that he has been penerece 
jn mining on adjoining land, | 


and did mine ona part of the above described land in the winter of 1895-6, as fore- Ts 


man for Dividend: Mining Company, and the operations of mining have resul ted in 
obtaining gold in large paying quantities, and beyond any doubt now in my mind | 
the channel carrying gold in paying quantities extends into and through said above 
described land. yy ; . oO 
He is positive that the channel runs into and through the lands. 
included in the homestead entry; says he was a witness for the home- | 
. stead claimant in the former hearing but did not think at that time 
that the pay channel extended into the Jand in controversy, but has | 
found that he was under a wrong impression, from actual workings, and ~ 
“can now testify understandingly that said. pay channel. does extend 
through said above deseribed homestead Jands.” _ | 
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_ Upon consideration of this protest the local officers aeaine’ to order | 


a hearing, and held that the agricultural claimant should submit her | 


_ proof, On appeal your office affirmed this-action and dismissed the 
application for a hearing; ‘whereupon the. phonestans appealed to the 
Department. 

It will be observed from the above doesnot 3 the history of this | 
tract that as a result of the hearing before the local officers in the first 
contest against Gray’s pre-emption filing, a part, at least, of the land 
in controversy was adjudged to be agricultural in char acter, and the 
order in that case was that Gray should make a segregation survey of 
the land shown to be mineral. To what extent the ground was found 


to be valuable for mineral does” not appear by anything: before this _ 


Department. © 

I¢ would appear that Gia ay still continued to Koi the land under his 
pre-emption filing until February, 1881, when the final proof he had 
submitted was rejected. Again, in 1884, he was permitted to make 
homestead entry, which was contested by Goodsell on the ground of 
abandonment, Subsequently came the contest of Bosquit and others 
against her, distinctively alleging the ground’to be mineral in charac- 
ter, and the question was tried with the single end in view, apparently, 
of proving its mineral character. There were concurring conclusions 
all along the line holding that this charge was not sustained. 

In view of all this, the Department would not be justified in or deri ing 
a heariug upon this same charge, unless it is based upon a distinct 
showing of development made since the prior hearing, such as, if sup- 
ported by the evidence at the hearing applied for, would clearly demon- 
strate that since such prior hearing mineral has been discovered in such 
quantities, and by such thorougb work on the premises, as to overcome 
the effect_of the previous judgment as to the character of the land. 

The protest and corroborating affidavits do not, in my judgment, 
show that the work done and results accomplished on the land in con- 
troversy, warrant a further hearing in the premises. 

It will be observed that there is no claim made by either the protes- 
tant or his witnesses that any systematic or thorough work has been 
done on the ground in controversy by which it has been developed that 


_ there is valuable mineral thereiv. It would appear that they rely 


almost entirely upon work that has been done iv the Dividend or Pelton. — 
placer, which adjoins this, as a basis for their statement that they 
believe the land in controversy to be valuable for mining purposes. 
This is not sufficient, where there has been a Ss determination as to 
the character of the land. . 
The statements mace as to the nee character of five eround are 
chiefly the opinions of. the parties making them as to what may be 
found by future development. The showing required is one dealing | 
with what has been found as the result of present development. 
~ Your office judgment i is ther efore affirmed. 
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HOMESTEAD ENTRY—DESERTED WIFE—RESIDENCE. 
JENNIE W, LINDSEY. 


A deserted wife who secures the cancellation of her husband’s homestead entry, and, 


as the head of a family, thereafter makes a homestead entry of the land, is |. 


entitled, on final proof, to credit for her residence on the fund Brioe to the date - 
of her hnsband’s desertion. 


— Seeretary Bliss to the Commi issioner of the Gener al Land Office, June 2a, 


(W.V.D.) | -_ 1897, (E. B., Jr.) 


| The land involved in this case is the NH. 4 of section 27, T. 318., Re 
66 W., Pueblo, Colorado, land district. 

J eine. Lindsey made homestead entry No. 5077 therefor December 
28, 1887, which, after being contested by Jennie W. Lindsey as his 
“deserted wife, was canceled by your office July 5, 1895. Thereupon 
Jennie W. Lindsey, as the head of a family, made homestead entry No. 
9038, July 30, 1895, for the. tract above described, submitted final proof 
September 17th following, and received final certificate No. 3103 for the « 
land October 8,1895. The papers in the case having been transmitted 
to your office, it was there held, February 5, 1896, that Mrs. Lindsey 
could not claim the benetit of residence on the land prior to January 15, - 

1893, when her husband deserted her, and that she would be required 
to reside upon and cultivate the land for the period of five years after 
the date of such desertion.. She appeals from this decision, contending ° 
that she is entitled to have eredit for her. residence on the land with 
her husband prior to the date of his said desertion. - 

It-appears that she commenced to reside with her husband upon the 
land in March, 1888, and resided there, thence, continuously, until 
March 15, 1892, when, by reason of sickness and upon the advice and 
direction of physicians, she went to her father’s home in Pennsylvania 
and was compelled to remain there on account of continuous sickness 
natil about January 23, 1894, when she returned to the land, upon which 


Pp | she has resided ever since, her only subsequent absences having been — 


at intervals while engaged in teaching school in the city of Trinidad, 
ouly a few miles from the land, in aor to earn a EuPEOne for her self | 
and her infant daughter, | 
In the case of Maggie Adams, a deserted wife (19 L. D. , 242), citing 
Bray 2. Colby (2. L. D.,-78), it was held that wpon the eaneelaeon of 
her husband’s entry at her instance, she might make entry for the land 
involved, as such wife,.‘‘and be given credit in her final proof for the — 
time she has resided upon the land.” These cases are conclusive of the © 
case at bar in favor of the contention of the appellant. | 
The decision of your office is accordingly reversed. Mrs. Lindsey 
_ will be credited with her residence on the a prior to the time of her 
husband's s said desertion. | 
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TOWN LOT—OCCUPANCY—TRESPASS. 
AMICK *, CARROLL, 


Oceupancy of a town lot acquired through trespass, and the wrongfnt dipaueeesion . 
of a prior ocenpant, will not defeat the right of such occupant to a deed, though 
the trespasser may be the sole oceupant at date of the townsite entry. 


Secretary Bliss to the Commissioner of the. General iand Office, June 22, 
(W.V.D.) = 4 | 1897. "ete? _— (G. ©. B.) 


This case civics: lot 3, block 22, N N ewkirk, Oklahoma Territory (Enid. 
land district), and is ete on appeal by en L. Amick from your office © 
decision of July 13, 1896, awarding said lot to Benjamin F. Carroll. 

The record discloses the following: | 

On February 5, 1894, Benjamin F. Carroll filed his seplieuian before. 
the townsite board of trustees for-a deed to said lot, alleging that he _ 
took possession of the same on the 26th day of Septenier: 1893, and 
bad occupied it ever since, having improvements thereon of the value 
of $100, was duly qualified, ete. 3 
On March 15, 1894, Lewis L. Amick filed his anuleetion for a deed to 

said lot, alleging his qualifications, ete., and that he was entitled to the ~ 
same, 

' At the hearing, which was had before the trustees, December 7, 1894, 
it was shown that on September 25, 1893, Amick purchased the lot from 
a former occupant, one Metz, or Mitts, who claimed to have exclusive 
possession of it, giving in exchange therefor a horse, which cost him — 
$35. With the lot, he purchased a tent, then erected thereon, and with 
the tent he also purchased its contents—bunk, cooking stove, cooking 
utensils, etc. He slept in the tent the night of September 25, and took 
his meals there; on the next day, he started to his home in Kansas to 
prepare for moving to the lot, and to make it his home and place of 
business (conducting afeed store). During his absence, he permitted 


one Thompson to stay in the tent, giving him directions to care for the | ‘ 


tent, lot, etc. He returned to the lot in about one week, and found that 
Thompson had built asmall house thereon. He at once paid Thompsow 
for it. He also discovered that Carroll had put a tent on the lot during 
his absence. He again went back to Kansas, and on his return he dis- 

covered that. his house had been moved off the lot; he prt it back again. 
It appears that on September 26, the day after Amick made set- 
tlement, Carroll stretched his tent on lot 2, southeast of Amick’s tent. 


| Bridie by a survey that his tent was placed on a Jot he could not get, 


Carroll, about September 29, and during the absence of Amick, moved 
his tent ou lot 3, the ove in controversy, At that time, he knew this 
lot was oeenpied by some one, the tent being there, and, in all proba- 
bility, he knew it was Amick’s tent. Thereafter, Carroll continuously 
occupied the lot, and was an occupant on the day (January 20, 1894,) 
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the townsite entry was made, having built thereon & half dugout and. 
half sod house, and a sod stable for his horses. 

When Amick first settled on the Jot, he was not certain which way it 
_ and the adjacent lots faced—whether east and west, or north and south; 
a survey showed the lot to face south, but in either case his tent was | 
on lot 3, as testified by him. The findin g of your office in this respect 
was erroneous. | | 

The townsite trustees state that Cardi’ testimony was evasive 
and insincere, clear up to his last answer, which was a direct violation. 
of the truth.” The record justifies this statement. Amick’s house, as. 
above shown, was twice moved from the lot; both times probably by or 
under the directions of Carroll. On his first examination, be positively 
denied doing it, or of knowing who did it; a witness then came on the 
_ stand, and swore he saw Carroll moving the house. After this, Carroll 
again took the witness stand, and admitted it, claiming he was “ both- 
ered” when he first testified. His. testimony throughout. his whole 
examination is so evasive and unreasonable as to cast a doubt upon all — 
his testimony relating to disputed questions of fact, except wherein 
such testimony was corroborated by other witnesses. 

After Carroll had obtained possession of the lot in the manner above 
shown, Amick notified him to quit possession; this notice Carrol] 
ignored, and Amick brought suit for possession; the suit was dismissed 
at the instance of Amick’s attorney, because of the absence of an 
important witness. 

Your office erroneonsly finds that Ainick did not notify Caine to 
leave the premises. 

The entry of the land for townsite purposes was nade ‘‘for the sev- 
eral use and benefit of the occupants thereof.” Upon the date of that. 
entry (January 20, 1894,) Carroll was the sole occupant, but the evi- 


dence shows that such occupancy was obtained by trespassing upon 


the known tights. of another. Carroll well kuew that Amick’s tent 
was on the lot at the time he (Carroll) moved his tent thereon; in the 
absence of Amick, he moved the latter’s house from the ioe in the 
night time, and then built thereon a sod house and sod stable. = 
_ A recent examination of the townsite plat svONs lot 3 to be forty oy 
one hundred and ninety feet. 

Amick did not live on the lot after Carroll took possession of it, nor 
did he make further improvements. In the nature of things, this 
could not be reasonably expected of him. For him.to have undertaken 
to live on or improve the lot while Carroll was there would have been 
to invite constant annoyances, trouble and possible danger. | 
The circumstances and conditions attending the occupancy of a. 
small lot by hostile competin g claimants at the same time are wholly: - 
different from those which easily permit the occupancy of a quarter 
section of land by such claimants, and where it is shown that a first 
bona fide oceupant of a vom lot has, through the W rongful or tortious 
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acts of another, lost possession of, or has been ousted from, his right- 
ful occupancy of the lot, which by unjustifiable and illegal means has 
been reduced to the occupancy and possession of the trespasser, the 
wrong doer will not be permitted to profit by his unlawful acts. | 
Although the trespasser may be the sole occupant of the lot at date 
of the townsite entry, he will not be permitted to receive his deed 
therefor; he can not be held as a bona fide occupant. Having been. 
wrongfully dispossessed of the lot and thereafter unable to obtain pos- 
session thereof, Amick’s occupancy. will be considered as unbroken mont 
the date of his first entry thereon. | ne 

~. The decision appealed from is rever sed, The lot in question wilt be 
deeded to Amick, | | : 


_RIGHY OF WAY—ACTS OF MARCH 8, 1891, AND MAY 14, 1896. 
-L W. O'MELVENY. 


‘The right of way acts of March 3, 1891, and May 14, 1896, differ so. widely in the. 
character of the estate pranted as well as in the uses to which the right of way 
may be devoted, and the extent thereof, that an application can not properly be 
allowed on the two acts-taken.together; the permission must rest either upon 
one act or the other. - : 


Seer etary Bliss to the Commissioner of the General Land Office, Tune 23, 
(W. ¥i DD. * @ 197, 


With your letter of April 6,1897, you subinitted the application and 
accompanying documents, filed by H. W. O’Melveny, trustee, etc., ask- 
ing for permission to use right of way under the act of May 14, 1896 (29 
—Stat., 120). You recommend that the permission desired be given and: 
the accompanying map be accordiugly endorsed. 

The application is couched in the following language: 


_ [Thereby make application for a right of way over the lands clescribed in the map 
hereunto attached, said right of way to be twenty-five feet on each side of the central’ 
line of the proposed ditch and conduit, as designated upon said map, in accordance 
with the provisions of the act of Congress approved March 3, 1891, 26 Siat. , 1095, 
and the act of Congress passed May 14, 1896, and under the rules and reg ation 
coucerning rights of way for canals, ditches and reservoirs over the public lands 
and reservations, for the purpose of irrigation and development of water ‘power, . 
approved Feb. 20, 1894. eB : | 


‘The certificate on the rap accompanying ¢ the ‘application. contains 
this statement: | | 
And I further cer tify that the rig ht of way for said canals and reservoirs is desired 
for the purpose of supplying ag euitaeal communities with. water, and for purposes 
of irrigation and for the purpose of generating electric power and for no other pur- ? 
piece whatsoever. SS 
The two acts of March 3, 1891 (26 Stat, 1098), and May 14, 1896 
(29 Stat., 120), ‘are SO different i in the character of estate or permission 
therein provided for, as well as in the uses to which the right of way 


“DECISIONS RELATING TO THE PUBLIC LANDS,. 561 | 


may be devoted and the extent of such right of way, that no permission 
or grant can be sanctioned which is based upon the two acts. The per- 
mission granted must rest either upon one act or the other. 
The right of way named in the act of May 14, 1896, is only author- | 
ized “for the purposes of generating, manafactart ing, or distributing 


electric power.” Since your letter Mr. O’Melveny and his associates, 


through their attorney, Mr, D. A, Chambers, have signified their desire 
to confine the application in this case to the act of May 14, 1896, and 
have stated that the right. of way is desired “for the purposes of gen- 
erating, manufacturing, or distributing electric power.” 


The fact that the application and accompanying’ documents aie sai 


more than can be granted, is no reason for the entire rejection thereof. 
[have granted the permission authorized by the act of May 14, 1896, ‘for 
the purposes of generating, manufacturing, or distributing electric 
- power,” and have denied the application in other respects. ~~ 


. HOMESTEAD—SECOND ENTRY—COMMUTATION~SOLDIERS? HOMESTEAD. 
Winuam A, A'TOHINSON. 


The commutation of.a bicthastand entry prior to tlie passage of the act of March 2, 
1889, defeats the right to make a second entry under section 2, of said: act. 
There is nothing in section 2304 R. 8., which authorizes a soldier to make a home- 

. stead entry who has perfected an ‘entry under the provisions of the general act. 


‘Meoretary Bliss to the Commissioner of the General Land Office, May 13, 
Ww. V. D.) 1897, % (J. L, MoO.) 


| William A. Atchinson has appealed from the decision. of your office, | 


dated July 28, 1895, rejecting his application to make homestead entry © | 


‘for the SE. 1 of sec. 34, T. 12 N., BR. 19 W., Los Angeles land district, 
California. 

The ground of said decision appealed from was, that Aen neon had . 
previously (on January 29, 1866,) made a homestead entry, which he - 
had (on June 23, 1868,) commuted and.paid for with a military bounty . 
land warrant; for which patent has since issued (on November 2, 1868). 

Atchinson contends that the second section of the act of March 2, 
1889 (25 Stat., 854), permits him to make another homestead entry, - 
inasmuch as he has not “had the benefit of the homestead act,” and. 
has not perfected title by living on the land for five years. a 
The opportunity was afforded him to obtain the land by living upon 
it for five years, but he chose not to avail himself of that opportunity, 
and commuted his entry to cash—which is held by the Department to 
be equivalent to perfecting an entry under the homestead law. (Frank | 
J. Lipinski, 13 L. D. , 439; Happel v. oe, 21 L. D., 283 ; and may | 
other cases.) | 

' Atchinson sontenas. that his former entry: was sa “citizen's homeé- 

—» 10671—voL 24-——36 :; 
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stead,” and that he is entitled i in addition to a soldier's: homestead 
entry? 

- When he made ine former antes he was sonteied: by ae of having 
. ‘been a soldier, to certain advantages: (1) he might have filed his claim 
through an agent (R. 8. 2309); and. (2) he might have had his term of | 


. service in the army (if not exceeding four years) deducted from the 
- period of residence required under the homestead laws (R. S. 2305). 


He was entitled to these advantages i in connection. with one entry; but 
there is no law grating him a “soldier's homestead entry in addition 
to a “citizen’s homestead entry.” — 

‘The decision of mene omee was correct, and is hereby affirmed. 


| DESERT LANDS—ACT OF AUGUST 18, 1894. 
STATE oF WYOMING. 


A polingniktiment on the part of the State oF desert iene included in a contract 
made under section 4, act of August 18, 1894, to be effective must be executed by 
the officers | eae by the State Togislature to manage and dispose of eae 
- lands. 


oa | Unter the provisions of said act, the inaeoad regulations fer ounde and the 


terms of the State act, the maps, and lists of selections shown thereby, are 
properly authenticated by the signature of the chief clerk of the State board of 
- dand commissioners. | | | | 


Seer etary Bliss to the Commissioner of the General Land Office, J oe 25, 
CAO oe 189 . 2 GLP) 


_ By your office letter “pn of the 15th instant. you dabmibied for my 
saanidenaion: certain papers purporting to be relinquishments of cer- | 
tain lands signed on behalf of the State of Wyoming, by the chief 

clerk of the board of land commissioners of said State, in pursuance of 
a resolution of said board authorizing him to sign the same. The tracts 


_ involved are the SE 4 and the 8 4 SW 4, Sec. 25, T. 52 N., R. 97 W. of 


list 1: and lot 3, en: 7, T. 52 N., R. 95 W. of lists 2 and Zk The lists 
‘and maps sitowine these tracts tee been heretofore approved by the 
Secretary of the Interior and the contract embracing them has been 
executed by the Secretary of the Interior and the governor of said 
state, and approved by the President. Ali of said proceedings having 
‘been had under the provisions of section 4,of the .act of August 18, 
1894 (28 Stat., 372-422), known as the Carey act. | ; 
For reasons stated in your said office letter cy of the 15th instant, | 
you express doubt as to the validity of said relinguishments and ask 
Instr uctions in regard to them, 
In reply you are advised that the act of the legislature of the State of 
- Wyoming, approved February 14, 1895, accepting the provisions of the 
Carey act, provides, in section 2 thereof, that “the selection, manage- — 
ment. and q disposal of said Jands ” Shall be vested in the plate Poe of 
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— land commissioners, as constituted by seston 3 of article 18 of fie con- 
stitution of the State. Section 3 of said act designates the governor of - 
the State as president of said board and provides that “it shall be his 
duty to sign all contracts, papers and documents that shall be a 

made or directed by said board.” 

~The authority vested in the Board of Land Commissioners by sia 
act “to select, manage and dispose of said lands ” cannot be delegated 
by it, unless the provisions of said act expressly authorize such dele- 
| eon. 
A relinquishment of said lands to the government cau aie be made 
under the authority vested in the board to “dispose” of said lands. 


After careful examination I have been unable to find in-said act any 
-. express provision that authorizes said board to delegate that ‘authority. 


There is a provision in section 6 of said act which prescribes the 
duties of the chief clerk of the board of land commissioners, that he 
shall “do any and all work required by the board in carrying out the: 
provisions of this act.” But the “general” terms of that section could 


~ not be construed into an ‘‘ express” provision authorizing a delegation. 


of the authority vested in said board to “dispose” of said lands. To 
so construe it would be.to cause the “ general” terms of said section to. 
govern as against the “express” provisions of sections 2 and 3 of said 
act which fix the powers and duty of said board and of the governor 
of the State. And such a construction would be. in violation of the 
rule that “specific provisions relating to a particular subject will gov- 
ern in respect to that subject as against general provisions contained 
in the same act.” (Sutherland on Statutory Constructions Sec. 158.) 

I am of the opinion, therefore, that the relinquishments in question 
have not been executed by the powers authorized by law to execute 
them; that they should be executed by the board of land commissioners 
on behalf of the State and signed by the governor of the State as gov- 
ernor and ex-officio president of the board of land commissioners. 

You also, in this connection, request consideration of the former 
_ practice by which the maps of the lands to be segregated and the lists _ 

‘of the lands have been accepted under the authentication of the chief 
clerk who was authorized to select the lands by resolution of the board, 
while the signature of the governor has been -Tequired ony, to the 
contract. 

On that point I deen to state that i in. . my swapone the former prac- 
tice which is now in vogue is in strict accord with the provisions of 
section 4 of the act of August 18, 1894 (supra), the act of the legisla- 
ture of Wyoming accepting the provisions of said act, and. jhe regula- _ 
tions of this Department, as found in 20 L. D., 440. 

Section 6 of the Wyoming act, above referred to, makes it. ac duty : 
of the chief clerk “‘to prepare and keep for public inspection, maps, 
plats etc., of State lands Selected; and section 11 of said act provides, 
among: other things, inet: “the board shall instruct.the chief clerk to 
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- file in ane local land. office a request. for the withdrawal of the lands - 
. described ete.” The lands referred to are those which the state desires 
to have segregated. 
Paragraph 4 of the departmental instructions found i in 1 20 L. D., a we -_ 
441 provide that _ | : | 
the maps should bear an affidavit of the en gineer who made or suparuiaed the prep-- 
aration of the map or plan, form 1, page 443; and also of the officer authorized by 
the State to make its selections under the aoe form 2, page 448, . 
AS it is apparent that the chief clerk, when instructed so to a6 by . 
_ the board, is the officer authorized to make the selections or request . 
the withdrawal (which is the same thing) of the lands which the State 
desires to have segregated under the Carey act, it follows that his sig- 


nature to the map is the one contemplated by the regulations of the _ | 


Department above quoted, and that it is valid and authoritative. In 
addition it may be said that the contract required to be entered into 
between the State and the Secretary of the Interior refers to and 
identifies the map filed, and that contract is signed on behalf ‘of the — 
State by the governor and binds the State to anything that is shown 
by the map. It follows, also from what has been shown above that 
the lists filed by the chief clerk in the local office requesting the with- 
drawal of said lands, which lists are required by the 6th paragraph of 
the regulations of the Department (20 L. D., 442) to be filed in tripli- 
— cate, are valid and authoritative. 

The relinquishments trausmitted by your office letter a” of the 
15th instant are returned herewith without approval or acceptance, 
_ with instructions to return them to the governor of the State of Wyo- 
ming; together with a ‘copy of this letter. | 


——e 


COMMISSIONERS OF THE CIRCUIT COURT—UNITED STATES COMMIS- 
SIONERS. 


CIRCULAR, 


DEPARTMENT OF THE INTERIOR, 
| GENERAL LAND OFFICE, 
= er Washing gton, D. C., June 25, 1897. 

Rigiies and Receivers, ‘United States Land Offices. 
_ GENTLEMEN: Your attention is called to Sec. 9, act of May 26, 1896, . 
29 Stat., 184, which provides that the terms of office of all commis- 
sioners’ of the circuit court shall become vacant on June 30, 1897, and 
that such offices shall from that day cease to exist. 

This act provides for the appointment of United States commis- 
_ Sioners, ahd prescribes that they shall have the same powers and per- — 
- form the same duties as are now ’ imposed upon commissioners of the 
cireuit court. | 

~ You will, therefore, in. the future recognize such United States com-. 
missioners as being fully authorized to do any act in connection with | 
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| ing aiscevel of the public lands which could heretofore have been law: 
fully performed by commissioners of the circuit court. : a 
In the event that final proofs have e already been advertised to be 
made before any commissioner of the circuit court on a date coming 7 
after June 30, 1897, it will be necessary to fix a new date before another 


-. officer authorized to act, and cause a new notice thereof to be published 


as though no notice had ever been published; unless the person hold- 
ing the office of circult court commissioner before whom said proof was 
advertised to be taken has been duly appointed United States commis- 
- gioner, in which event the proof may be taken before him as such | 
United States commissioner at the time and place named in the first 
eer without new notice thereof being published. . 7 
If you have directed that testimony be taken before any commis- 
sioner of the circuit court after June 30, 1897, under Rule of Practice — 
35, you will at once upon the receipt.of this circular proceed to name 
another officer authorized to administer oaths before whom such testi- — 
-mony shall be taken at the same or some other convenient time and | 
place, and notify the parties in interest thereof. 


Very a aca : 
BINGER HERMANN 
— Commissioner...’ 
Approved June 25, 1897, | , 
©, N. Bliss, 
Secretary of the Interior. 


———__—— 


PRACTICE—APPEAL—TOWN LOT—ADVERSE OCCUPANTS. 
CosBy ET AL. v, AVERY ET AL. 


A case on appeal, that involves the rights of several parties appellant, will be 
treated as properly before the Department on the whole record, though it may | 
be alleged that one of the appellants filed his appeal out of time. . 
A. certificate of right issued by the provisional authorities of a towu to a lot claim- 
ant, is only to be regarded as prima facie evidence of title, where there is an | 
adverse claim at the time the case is consider ed by the townsite board, 7 
Adverse occupants in good faith of a town lot at the date of a townsite en try may: 
be treated, in cases where priority of settlement does not determine their rights, - 

as joint applicants, and receive a deed jointly, according to their respective 
- holdings, though such pesupen ts may have filed separate and ailverse epppentions | 


— Secretary Bliss to the Commissioner of the General Land Office, June 29, 
(W. V. D.) Bo 1807. « f°. (CSW) 


Mary T. Cosby and J oseph D. Cosby (husbai nd and wife) made joint 
application to townsite board No. 1, at Guthrie, Oklahoma, for a deed 
to lot 13, block 57, in said town alleging facts which, prima facie, would — 
entitle them to such deed. John N. Parsons, Henry P. Townsley, 
~ Stephen S. Smith and Frank Hecock made separate applications for a 

deed to the same lot. Dillon S.-Avery and Fred Meyer made joint. 
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application for a piece of land described by metes and bounds, without 
reference to any authorized survey, which included a part of lot 13, 
- block 57, as indicated by the survey and plat of the town, and subse-. 
— quently and before a second hearing of the case, they filed application 
for a deed to lot 13, block 57, in said town of Guthrie. W.S. Smith, 
attorney for Charles A. Mathen, filed with said board, on September 23, 
1890, a certificate signed by D. M. Ross, acting mayor, granting pos- 
session of lot 13, block 57, to said Mathen, and asked -that leave be 
granted him to file an application for Mather within a reasonable time. 
On January 15, 1891, the board issued notice to the several appli- 
cants, including Mathen, naming February: 5, 1891, as the day for hear- 
ing their claims. A learing was had and on April 6, 1891, the board 
rendered a decision (one member dissenting) in which they awarded a ~ 
deed to the Cosbys for the entire lot. The decision and record were 
transmitted to your office, and on April 28, 1895, upon the examination 
of the record your office found that some of the parties had not been. 
— served with notice of the hearing, and remanded the case for a rehearing 
upon proper notice to all the parties, unless the parties not properly - 
_ served before the first hearing should fail to appear, in which event 
the record was to be returned to your office for proper disposition of 
the case. ‘The parties were accordingly notified that a hearing would 
be had before townsite board No. 6, successors of board No. 1, on July 
19, 1894, and on that day, Townsley, Parsons, and Hecock defaulted. 
- Stephen S. Smith, one of the applicants who had failed to appear at the 
first hearing, aneated at the second hearing, and thus restored his. 


«status as an applicant for a deed. .A motion was made to return the ~ 


~ record without the second hearing, by the Cosbys, which.was overruled 
by the board. No testimony was offered, however, except that offered 
by the joint applicants. The townsite board, on July 1, 1895, rendered. — 
dissenting opinions, each inember of the board taking a different view - 
and arriving at a different conclusion. These several opinions, together 
with the record, were again transmitted to your office, and on May 29, 
1896, your office considered and reviewed the entire record and awarded 


to Avery and Meyer thirty-one feet by twenty-five feet in width of the | 


back end of said lot and the remainder to Mary T. and Joseph D. Cosby. 
On July 30, 1896,‘Mary T. and Joseph D. Cosby filed an appeal from 
said decision, and on the same date Mary T. Cosby filed a separate 
appeal in which she alleges that the deed should have been awarded to 
her solely and not jointly to her and her husband, and that it should 

have embraced the whole lot. i 
 » On July 31,1896, Avery and Meyer filed au appeal from said decision 
on various Some therein stated. On August 11, 1896, your office 
decided that the appeal of Avery and Meyer was filed out of time and 


7 notified them that the appeal would not be forwarded with the record. 


Avery and Meyer on the 4th of September, 1896, filed a petition. for - 
certiorari under Rules 83, 84 and 85 of Practice, alleging error upon the 
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part of your office in holding that. their appeal was filed out of time, 


4 and praying that said appeal.and the record be ordered up and consid- 


ered. Briefs have been filed by counsel on both sides covering both — 
the appeals and the petition for certiorar. Your office, in fact, for- 
warded the appeal of Avery and Meyer as a part of the record in the 
ease, along with the appeals of Mary T. Cosby and of Mary T. Cosby and 
Joseph D. Cosby. . The last named appeals being filed in time bring the - 

case before the Department, and render necessary an examination of 
the entire record, and put in issue the rights of Avery and: Meyer. . 


~ Under this state of facts it is not necessary to consider the contr oversy a 


as to whether or not the appeal of Meyer and Avery was filed one day | 


~ toolate. The case will be considered as properly before me, with Avery 


— and Meyer’s rights in issue as well as those of the Cosby’ s, since the 
appeals of the Cosbys preserved the status of. Avery and Meyer as 
parties to the litigation, even if they are not properly appellants. 
The separate appeal of Mary T. Cosby requires no lengthy considera- 
tion. It is based upon the fact that pending the litigation she obtained 
- & warranty certificate issued by the provisional authorities of Guthrie 
in her*name only, and that said certificate is binding and conclusive 
upon the other parties, because Avery had notice of her application for 
said certificate, and. refused to snbmit his claim for consideration and 
her husband consented to its. issuing in her name. Such certificate is 
only to be regarded as prima facie evidence of title where there is an - 
adverse claim at the time the case is considered by the townsite board. 
_ (Bender v. Shimer, 19 L. D., 363). 

In the light of the testimony in this case, the certificate is _ without | 
force to affect the rights of Avery and Meyer and the Depar tment will 
leave Mary T.and Joseph D. Cosby, who applied jointly for a deed, and 
who occupied a part of the lot jointly at the time of the townsite pitey 


and have filed joint appeal to adjust their respective riglits between 


themselves. It is insisted that the record authorized and demanded 
that Mary T. Cosby be held to be the first settler upon the lot.. This 
contention will be reserved for consideration with the like contention 
of Avery that: he was the first settler. This is a question of fact, and 
before coming to it, a peli proposition insisted upon by both ames) 
will be considered. 

It is alleged that your office erred in undertaking to divide the lot 
between rival applicants for a deed, and the case of McGrath et al. (20. 
L. D., 542) is cited as authority. In the later case of Woodson e¢ al. v. 
- Johnson eé al, (22 L. D., 102), it was held that townsite boards should 
not execute deeds for fractional parts of a town lot, but for the protec- 
tion of separate interests therein, may, on joint sonication deed to the . 
_ several parties jointly the entire lot according to.their respective hold- 

ings. This isa clear recognition of the fact that there may be more than 
one legal occupant of.a town lot, and the refusal of the Department to “4 
authorize the execution of separate deeds for fractional parts of a lot is 
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an administrative rule, ay pur pose of: which is to remit: to the cour is: | 

the actual partition of lots where such part tition is not agreed upon by. i 
the parties. ‘This rule may be yet enlarged in the interest of a.Jess 
expensive administration of the townsite laws. It is” apparent that 
there’ may be different: occupants of a town lot, who have valid claims 
to different parts of a lot, but who may not agree to apply jointly for | 


a deed. All applicants we show by proof that they were qualified 


settlers and actual occupants in their own right of any part of a town © 
lot. at the date of the townsite entry, in cases where there is more than 

- one such occupant, should be treated as joint applicants, although they 
may not have filed joint applications, and may have filed separate and — 


adverse ones, if it is adjudged on the final decision of the case, that 


they were legal occupants of the same lot at the time of its entr ys and 
, entitled to a deed for their respective holdings. 3 3 
Such joint occupancy of a town lot can only exist in cases war from | 
some: cause. the rule of priority of settlement is not conelusive as to 
the rights of the parties. Ordinarily, such priority of settlement, where : 
-oceupancy has been maintained, will determine which one of two or — 


more settlers is. entitled to the aigls lot, the rule. being that settlement. 


on any part of a lot is notice of an intention to claim the whole lot: and | 
is a segregation of it, but there are instanees where this rule is inap- 


__- plicable, and this case would seem to be one. The fact as to which of 
_. the parties, —the Cosbys or Aver y—located first on the lot, on the day | 


of the opening is left in some doubt, owing to the conflicting testimony; 
but if it be conceded that Avery oceupied a part of the lot slightly in- 
advauce of the Cosbys, as was the opinion of your office, he so limited 
his occupancy then and thereafter as to amount to an abandonment of 
that part of the lot occupied by the Cosbys. — The evidence indicates 
| that. his tent was first erected in First street, and afterwards moved 
go that it was partially on lot 13. He made selection of a certain plat. 
of ground, the-boundaries and limits of which he undertook to fix for 


7 himself arbitrarily, and which he insisted should control the survey 


into lots, blocks, and streets, and not be controlled by the survey. 
The plat of ground thus claimed by him was clearly indicated. by meas: 
urement and stakes. It includes a small part of the north end of lot 
13, and leaves vacant, and outside his claim, all the south end of the 


lot. If after the survey was made and the boundavies of lot 13 were 


made clear, Avery had adjusted his claim to the survey, the case might 
be different. but long after the survey and platting he continued to 


stand on his rights within the staked limits, and substantially dis- _ 


claimed whatever was outside the plat indicated by his stakes. (See. 
uel et al v. Freeman et al:, 22 L. D., 505.) 

The Cosbys were permitted to both oceupy and improve 6 all the south | 
mt of. the lot, without protest and objection; and Avery and. Meyer 7 
are now estopped from changing the character of their claim, so as to- 

_ effect the occupancy and improvements of the Cosbys. — econ the time 
of their original location to the time of the hearing in ‘Devember 1894, 
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the Gosbys have resided on the lot, paid all city taxes and sient ASSESS- - 
ments, and have expended on the lot about $700, It was not until July 
19, 1894, five years and more after the original settlement that Avery . 
e andl Meyer amended their application for a deed so as to make it an 
“application. for a deed to lot 13, and thus placed themselves in an atti- 
tude which would enable them to set up a claim as prior occupants of — 
a small fraction of said lot, for the lotitself. The character of the oceu- 
-pancy of Avery and Meyer, and their acts indicating what they claimed, — 
left out all that part of lot 13 oceupied by the © ae and acs must be 
| considered as having abandoned it. | | 
+ Under townsite laws, actual occupancy in person or. by. a tenant. at 
the.date. of the townsite entry is a prerequisite to the acquisition of 
title, and will entitle such occupant to a deed, unless the occupancy . 
appears to be in fraud of the rights of an earlier occupant, whose 
occupancy has.continued. | 
- It is manifest that the Cosbys were occupants of part of lot 13, 
block 57, 01 the 2d day of August, 1890, the date of the townsite entry, | 


| -dlaiming for and representing themselves, and that they had valuable 


| - improvements on the lot, and itis equally clear that Avery and Meyer 
were also occupants of a Sait of iton that day, claiming for themselves, 
and with valuable im provements on it. Lookin g to the incidents con- 


nected with the settlement, improvements and occupancy of the am 


respective parties, I am unable to find that either acted in fraud of 


the other’s rights, so as to make their actual occupancy on the day _ 


. of the townsite entry ‘of no avail. 

- Both parties having made valuable improvements, Atl having woted 
in. good faith, on different ends of the lot, and each havin g¢ maintained 
- occupancy up to and including the time when the entry was made by ; 
the trustees, it seems that such entry must inure to the benefit of the 
“several occupants according to their respective holdings; and it.is — 


_ accordingly held that Avery and Meyer—joint occupants of one part 


of the lot—and Mary T. Cosby and Joseph: D. Cosby—as joint occu- 
“ pants of the other part—are entitled to one deed, in which their rights, - 
according to their respective holdings, i is recognized, The finding of - 
your office as to the particular parts of the lot occupied by the parties 


ace respectively seems to be supported by the record. The parties will be | 


allowed sixty days within which to file a joint application, as in the 
_ ease of Woodson et al. v. Johnson et al., before referred to, and failing 
~ to make such application, the aoceptanics of such deed by any one of 
the parties, for the joint use and benefit of all, according to their — 
several rights, shall close the record as to departmental jurisdiction, - - 
: Your office. decision is arirmed. | 


Van DrkE », | LBRRBASS. 


- Motion for review of departmental decision of April 19, 1807, 4 L. D, | 
322, denied by neue Bliss, June a 1897. 
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_ CERTIORARI_FAILURE TO APPEAL IN TIME—PETITION. 


_ SPURLOCK EY AL »v, ORANE. eee 


Where elas to appeal in time is due to aselaent or inistake, which is stietauteully : 


- explained, certiorari may be allowed, if such action will not result j in injury to 
innocent parties. | 
The writ of certiorari will not be santa if the petitioner. fails to show that the | 
decision complained. of is erroneous, and did - not reuder substantial guste in 
the premises, : 


be Seoretar y Bliss to. the Canoe ci the General Land “Ofice, JUNE 29, 


(W.V.D) 89 _ (O.W.P) 


On May 20, 1897, you transmitted an application on the part of | 
Charles W. Spurlook, for a writ of certiorari, requiring you to certify — 
to the Department the record in the case of the ‘said: Spurlock and 
others against Calvin C. Crane, under the rules of practice. 

The land involved is the S. 4 of the SE. 1 of Sec. 30,.T. 27 N., BR. 4 
E. , Perry land district, Oklahoma. 

It appears from the papers cranermitted that on July 25, 1896, your | 
office affirmed the decision of the local ofticers, aig cite Spurlock’s 
contest of Calvin ©. Crane’s homestead entry, for the S. 4 of the SE. 4 
of said section 30, and on December 3, 1896, your office denied a motion 
for review of said decision on the part of: said Spurlock. 

On February 5, 1897, Spurlock filed in the local office an appeal from 
your office. decision of July 25, 1896, and Nicholas Biehler, in whose 
favor you had decided the case, filed a motion to dismiss said appeal: 
to which Spurlock’s attorneys filed au answer, supported by the affi- 
davit of one of said attorneys, from which it appears that the decision 
of your office was personally served upon said attorneys on August 14, 
1896, and that, ou September 12, following, they filed a motion for 
review and rehearing; that this motion was denied on December 3, 
- following, and notice of decision personally served on the attorneys on 
December 26, following; that the appeal was not filed until February 
5, 1897, sixty- nine days from.the day of the service of the decision dis- 
missing the contest, up to and including the day that said appeal % was 


4 served upon Biehler, for which reason the motion to dismiss the appeal 


was made. As an excuse for the failure to file and serve the said 
‘appeal within the time allowed, it is stated in the affidavit referred to 
that said attorney was in the habit of making memoranda of cases 
upon a desk-calendar; that owing to the fact that the time for taking 


_ an appeal passed 3 the year 1897, and a new calendar not being 


available, he attempted to keep temporary memoranda in'a blank book, 
until he could get a new a) and in this way a mistake : as to.dates 


oe occurred. 


By your office decision of May 3, 1897, your oftice sustained the 
- motion to dismiss the appeal, on the ground that the appeal was clearly 
not filed in time, and refused to forward the appeal to the peneanene 


DECISIONS RELATING TO THE PUBLIC LANDS. bhi 


- In the case of Dean v. Simmons, 15 L. D., 527, there was no objection 
to the granting of the writ, and it was held that an application for 
certiorari may be allowed in behalf of a party whose failure to appeal 
in time is due to a mistake that is satisfactorily explained, when such 
action would not result in injury to innocent parties. | 

In the case of Silverman. v. Northern Pacific Railroad | Company, 17 
L. D., 63, it was held that, appellee having waived his right to insist 
upon the failure to file the ine within the time required by the rules 
of practice, an application for certiorari may be allowed when the fail- 
ure to appeal within the time has been satisfactorily explained. 

In the case of Julien v. Hunter, 18 L. D., 151, it is said: 

The case of. Dean v. Simmons (15 L. D., 527), presented a question somewhat sinilar — 
to this. In that case, the attorney accepted notice of decision on the 24th of March, 
1892, but minuted the date of such acceptance upon his contest docket as March 31,— 
just one week later. His appeal was rejected for not having been filed in time. Upon 
-application for certiorari, the Department held that the writ might be allowed in 
such a case, where the mietake was satisfactorily explained, and where such action 
would not-result in injury to innocent parties, In that case, there was no objection . 
to the granting of. the writ, while in tle case at bar there is a formal motion for the 
- dismissal of the appeal. The rule of that:case, therefore, canot be applied here, 
on account of the exception therein provided for. _ | 

But no reason is given wly the rule should not be applied: and, in 

my opinion, where the failure to appeal ‘in time is due to accident or 
mistake which is satisfactorily explained, as in this instance, certiorari 
should be allowed, when such action will not result in inj ury to inno- 
cent parties, ahich it is not pretended would be the case should the 
writ be granted. 
. But unless it is shown by the petitioner that the decision complained 
of was erroneous, certiorari will not be granted, although your office 
may have erred in declining to tr auspit an aunal: Whiteford v. J ohn- | 
son, 14 L. D., 67; Blackwell Townsite.v. Miner, 20 L. D., 544. 

It is settled that the concurring findings of Hie local officers and your | 
office are accepted by the Department, unless shown to be wrong. But 
it is alleged by the petitioner: SF a 

That the Honorable Commissioner, as affiant elidiven: failed to make a proper 

examinavion of the evidence in this case as shown by the record, and failed to make 

findings upon important facts which are sworn to in the record and are uncontra- . 
dicted and undisputed, and which if findings had been made thereon would have 
clearly established the right of your petitioner to said land, in this, to wit, that the 
Honorable Commissioner failed to note and consider the testimony of the witness © 
W. I, Spurlock as found on pages 71 and 72 of the record, a copy of which testimony 

is hereto attached, made a part hereof, and marked exhibit ‘I,’ and that your 

‘petitioner, had.in bis brief. filed before the register.and receiver-and. also in-his brief 
filed before the Honorable Commissioner called ‘attention to this testimony, and 
pointed out the page of the record on which the same could be found.. 


It appears from the decision of your office, on the motion. of the 
petitioner for review of your office decision of July 25, 1896, as set out 
by the petitioner, that the petitioner charged in. his motion for review, 
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among seinen things, that your office err ed “in not ‘finding that he had 

a camp and a portion of his family on the land from September 16, 1893, _ 

until his actual residence,” and that you refused to consider the chien 

tion because the petitioner failed. to point out. any. evidence whatever 

7 from which the findings of facts as made”, by youe office omen bei in” 

. any wise altered.” 

But the petitioner now adduces extracts, aliigh ne alleges are. taken 
from the testimony of his son, W. E. San lock, who was examined in 
his behalf, at the hearing, as proof of the charge that your office failed - 
“to make findings | upon important facts which are sworn to in the 
record and are uncontradicted and undisputed, and which, if findings 
had been made thereon, would’ have ae established” nis “right to 
said land.” ee : 

_ The petitioner, in his affidavit of contest, alleges that on September 
16, 1893, he settled upon the S. 3 of the SE. 4 4 of Sec. 20) and the N. 4. 
of the NE. tof Sec. 31.0 

No doctrine i is better settled than that the notice given by settlement 
and Improvements extends. only to the technical quarter section upon 

which they are located. Peasley v. Whiting, 18 L. ‘D., 356; Miles v. 
Waller, 16 L. D., 12; Staples v. Richardson, Id., 248; Booler v Johnston, 

13 L. D., 184; Shearer v. Rhone, Id., 480; ‘Hemsworth v, Holland, 7 L. 
D., 76; L. RB. ‘Hall, 5 L. D., 141; ; Reynolds v. aaa es In the case . 
last Cited itis aids | 


- The tracts iu question lie within that part of said aadaoned military reservation. 
Cole alleged settlement on October 1, 1882, and continuous residence from that date. 
Reynolds alleged settlement on July 30, 1882, and cultivation of sixteen acres each 
year since settlement. The conflict between saad entries is as to said lots 2 and 3. 
‘On appeal from the local office Reynolds asked that a hearing be order ed to determine 
the truth of his said allegations.’ 

Your office, by letter of December 26, 1885, aiffvmed the action of fie tcl office i in 
rejecting the application, and refused to order a hearing, as Reynolds did not claim . 
‘actual residence on the tract, or ‘state where his improvements lie.” | | 
It is clear Reynolds’ application can not be allowed as sss) for the reason that it 

| conflicts i in part with the prior entry of Cole. 

On appeal to the Department, hé does not claim that : any of hia improvements are 

— on the land covered by the entry of Cole, nor even that they are in the quarter sec- _ 
tion containing that entry. I must therefore hold that he has not furnished proper 
grounds for a hearing to determine his rights as against those of Cole. Hisi improve- 
ments may be altogether i in section 1. It was held in the case of L. R. Hall (5 L. D., 
1); that the notice given by settlement and improvement extends only tothe anes 

_ter section as defined by the public surveys within which they are located. 


It is not pretended that the evidence adduced shows that Biohler 
had actual notice that: Spurlock claimed the 8. 4 of the SE. 4 of sec- 
tion 30, and under the decisions cited the notice given by his sétclemient 


and Tmpro venient on the N. 4 of the NE. 4 of section 31, extended only — 


to the quarter section upon which they were located, ‘and did not extend . 
to the quarter section in question. If it be assumed that the testimony — 
of W. E. Spurlock, submitted with the petition, is true, does the wit- 
ness swear that either he or his brother remained on the quarter section — 
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in 1 controversy, after the departure of his father from: his claim? “He 
is asked, “ Where did you remain while your father was gone to Perry 
to file?” and replies, “I staid on the claim, most of the time.” But he 
does not say he staid on the quarter section in controversy, “When 
you lett the claim on Wednesday, did you leave any one in charge of 

it?” “Yes, sir.” “Who?” “My brother.” But he does not say that 


his brother staid on the quarter section in dispute. He swears that he « 


_ returned to the claim on Thursday and brought the lumber with him, 
but he does not say he brought the lumber upon the quarter section in — 
question. Asked “What improvements, if any, did your father make » 
. on this.claim on Friday, 22nd day of September, 18932” he. answers: 
“He built a small house, started a well.” Now it will be observed that 
both the local officers and your office found that he established his resi- 
dence, not upon section 30, but upon section 31. With what plausibility 
ean it be asserted that these extracts show that in the decision com- 
plained of your office failed to make findings upon important facts, 
which if findings had been made thereon would have clearly established. 
the right’ of the petitioner to the S.4 of the SE. 4 of section 30, the 
land in controversy, or that they show that the Soneurring findings 
of the local officers and your oftice are wrong. 

I am, therefore, of opinion that the petitioner has not shown that the 
decision complained of was erroneous (14 L. D., 67), or that it did not 
‘crender substantial justice in the premises.” » (20 L. D., 544.) 

On the fifth ground of error assigned very little need be sald. Itisa 
general rule of law that public officers are presumed to do their duty as 
the law requires (Lawson on Presumptive Evidence, page 53), and in 
the absence of evidence to the contrary it must be presumed that the 
register and receiver rightly performed their oe according: to law and . 
the rules of the Department. _ 

-) or these reasons said ‘petition i is denied. 


CHARACTER or LAND-SECOND HEARING. 
LEACH ET- AL. 2. POTTER. * 


In a ‘eating: ordered to determine the alleged known mineral character of land | 
; embraced in an agricultural entry, made at the conclusion of a prior contest 
involving the character of the land, the evidence must be confined to discoveries 
after the date of the first hearing, and prior to the allowance of the entry.’ 


Acting Secretary Reynolds to the Commissioner of the General Land 
. Office, August 28, 1896. . 2: (E. B. » jr.) 


This is an ee from your office decision of October 10, 1895, in a 
proceeding to determine whether the land claimed by Merwin Leach, 
Mary Prosser, Elizabeth Jones, Theodore Etling and Thomas George, | 
and known as the Mammoth and the St. George mining claims, is more 


ie Not heretofore reported. 
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-yaluable for its minerals than for purposes of speioulbae These 
claims are included within the SE, 4 of the SW. 4, section 26, the E. $ 
of the NW. 4 and lot 1 of the Sw. 4 of section "35, eS. 'R, 10 K., 
M.D.M. , Sactamento, California, ind district, for which tract Frank 
M. Potter made commuted cash entry No. 4714, September 24, 1894. 
As appears from the record the character of the land covered by 


. the Mammoth and St. George (the latter then known.as the Thomas 


George) lode locations has already been the subject of departmental 
decision (Etling et al. v. Potter, 17 L.D., 424). That decision, dated. 
- October 17, 1893, which held the land to ie more valuable for agricul- 
tural purposes than for its minerals, was conclusive as to the character — 
' thereof up to the close of the inquiry in that case, which was in June, 
1890, and precluded the consideration thereafter of any evidence on 
that point relating to any period prior to that time (Stinchfield . 
Pierce, 19 L. D., 12, and Dargin et al. v. Koch, 20 L. D., 384). It is a 
well settled eareial rule that statutory reser eaiiot (section 2318 R.S.) 
_ of lands valuable for minerals from sale, except under the mining laws, 
is operative as between contending mineral and agricultur al claimants 
only as to lands known to be more valuable for their minerals at date 
—«of sale, that is, at the date of the certificate of final entry. In view 
of the said decision and rule, no evidence of any discovery, develop- 
ment, or exploitation on said land, prior to June, 1890, or subsequent 
to September 24, 1894, was properly admissible or could properly be 
considered in reachin g a judgment in this case. : 
On September 29, 1894, a few days after Potter's final satee had been 
made, the mineral claimanits named above tiled their sworn petition, 
alleging, among other things, ownership of the Mammoth and St. George 
- lode locations, that the land embraced thereby was more valuable for — 
its minerals than for. purposes of agriculture, and was known to be so 
at date of said entry, that development work and explorations on the 
location since the last hearing had more clearly demonstrated the exist- — 
ence of gold therein in paying quantities, and that the known charac- 
ter of the land had materially changed by reason thereof since the close 
of the last inquiry, and asking that a hearing be held to determine the 
facts in the premises. A hearing was thereupon duly ordered and 


- held, and upon consideration of all the evidence before them, and after 


their ‘personal inspection of the land, the local officers, December 12, 
1894, decided in favor of the mineral Sane and recommended that 
said lode claims be segregated from the tract entered by Potter and 
his entry canceled to that extent. Your said office decision reversed 
the decision of the see office, and hence the appeal by i mineral 
claimants. | 
~The work done on or in connection with these mining claims during 
the period between the date of the previous hearing and the date of 
entry discloses practically nothing new as to their mineral value. The 
only work on the claims during that period consisted in extending and 
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- deepening, somewhat, certain tunnels and shafts previously begun, to | 
the extent necessary to comply with the law (section 2324 R. 8.) requir. — 
ing not less than one hundred dollars worth of labor or improvement. 
on each mining claim each year. No new discovery of valuable mineral 
is shown during that period, nor was the exact or approximate value 
of any ore obtained from either location determined by any test. The ~ 
“colors” obtained by the crushing and. pounding process testified. to by 
witnesses Wilcox and Ball, for the mineral claimants, were not obtained 
until February, 1895, nor was the milling test of nearly six dollars per 
ton from samples of ore taken from the St. Pelee made until during 
that month. | 
- The land is shown to be rough, ive eens on. steep hillsides anid of 
comparatively small value for agricultural purposes, but the evidence 
in behalf of the mineral claimants does not meet the very reasonable | 
‘and proper test announced in Castle v. Womble at L. D. ee which 
is, that | a 3 

where minerals have been found and the evidence is of pact a character that.a per- 
son of ordinary prudence would be justified in the further expenditure of his labor 


and means, with a reasonable prospect of success, in perenae a mine, the Foam’: | 
ments of the statute have been met. : 


The decision of your office is therefore affirmed. 


REPAYMENT—DESERT LAND ENTRY. 
Joun C. ANGELL. 


A desert entry of land embraced within a prior pre-emption filing is not an entry 
“erroneously allowed” within the meaning of-the repayment act, though an 
entry so made is subject to the subsequent assertion of the pre-emptor’s right. 
If a pre-emption claimant for offered land fails to assert his right of purchase within 
the statutory period, an intervening desert land entry will defeat said right; 
and if the entryman thereafter voluntarily relinquishes his entry, he is not ent | 
tled to repayment on the ground that his entry was canceled “for conflict.” 


The provisions of 2362, R. S., and of the act of June 16, 1880, with respect to repay-. . | 


ment, contemplate rélief only in cases where, for some reason not within the 
entryman’ 8 eoneroD title to the land cannot be passed b y the government. 


Secretare y Bliss to the Commissioner of the General Land Office, June 29, 
(W. V. D.) _@ . 1897: 7. (F. W. C.) 


On January 26, 1897, John 6. Angell filed in your office an applica- 
tion bearing date January 25, 1897, for repayment of $120 paid by him | 
on July 25, 1887, upon making ansert land entry No. 771, of the N. $ 
and the Sw. 4+ of Sec. 14, T..18 S., BR. 18 E., Mt. Diablo meridian, 
Visalia land district, California, containing four hundred and piety 
acres, — 

On . February 3, 1897, your office denied Angell application for | 
repayment. 
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A motion for review of said. dessin was denied by your office on 


~ March 3, 1897, and thereupon Angell. appealed to this Department. 
The facts affecting this matter briefly stated are: Prior to any of the 
- filings or entries herein named, the lands involved became what is 
known as offered lands. 

September 24, 1886, Manuel M. Nunes filed ; in the local office. a pre- 
emption declaratory statement covering the NW. 4 of said section, | 
alleging settlement thereon that day. | 

November 10, 1886, Antonio S. Nunes filed his pre-emption declara- 
tory statement venine the SW. 4 thereof, alleging settlement metoner 
10, 1886. 
| July 25, 1887, er made. deserd entry of the: land ineuded in the 

two pre- emption ekg statements, and also of the NE. 4 z of said 
section.. 

January 25, 1890, sith “eactiniGate: was caeuedl to Manuel M. Nu unes 
upon proof ane payment under his declaratory statement. 

- May 26, 1890, Angell filed an affidavit and application for a cancel. 
lation of tie cash entry of Manuel M. Nunes, stating—. Bs 

That said township is offered land and had. said Nunes any claim to said land he 


should have presented his proofs on or before September 24, 1887, one year after his 
alleged settlement on said land, That the proofs of said Manuel M. Nunes were not 


made nor his entry accepted until forty months after his alleged settlement on said - 


land. I-therefore ask that said cash entry .... be canceled and that my desert ony 
No. 771. . be allowed to remain intact. tg , 


No action was taken upon this affidavit and ee for the reason 
that on June 25, 1890, Angell filed a. written withdrawal in which his 
As purpose in SO doing is thus stated by him: | 


Having this day aanabned all my right, title and interest to said land and to the 
whole of said desert land entry No. 771, do cancel the same of record this day and 
have sold all my improvements. and claim thereto to said Manuel M. Nunes. ; 


The relinquishment referred to was ee the same ce in the local 
_ office and is as follows: : | 


i J ohn C. Angell, who on the oth day of J ae 1887, filed i in the U.S. Land Office 
SVisaltae Cal.,.desert land entry No. 771, upon the N. 4 and SW. 4 of Sec, 14, Twp. - 
18 §., R. 18-E.,M. D. M., do hereby : abevdon aad relinquish said desert land. entry 
No. 711, and ie land serena thereby and request snc the same be canceled upon 
the records of the U. 8. Land Office. 


Witness any hand, this 7 day of at Ac D., 1890. 
| JoHN oO ANGniz. 


This eine cient bears a , certificate showing that its execution 


Was acknowledged by Angell before a notary i in San Se) on the - . 


day it was signed, viz., May 5, 1890. | 
Upon the filing of the relinguishment, and solely because thereof 
‘Angell’s entry was canceled. i 
At the time of the filing of Angell’s reineniehment and apparently 
as a part of one transaction, Antonio S. Nunes nade homestead entry 
of une Sw. 4, being the | same tract theretofore embraced. in his pre- 
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_emption declaratory statement, and Manuel M. Nunes made homestead 
entry of the NE. a the remaining tract included in. Angel's ‘desert. 
entry. a 
Under the desert land act (19 Stat., 37 7), the time for reclaiming the — 
land under the Angell entry would have expired July 25, 1890, so only 
one month thereof remained when the relinquishment was filed. The 
fact that thé relinquishment was executed and acknowledged May 5, 
1890, shows that the abandonment of the entry by Angell was in con- 
| templation before his attempted contest a the. cash ae ot 
Manuel M. Nunes. - 
Instances in which repayment. is authorized in cases like this are | 
— described in the statute (21 BStat., 281), 3 as follows: | 3 
All cases where . . . desert and entries... . have heretofore or ee | 
be canceled for ronditet, or where, from any cause, the entry has been ertoneously 
allowed and cannot be confirmed. 
The filing of a pre-emption jeieatesé statement was not an entry 
of the land. Ever since the enactment of the pre-emption law it has 
been uniformly held by the land department that the filing of such 
declaratory statemeut does not segregate the land involved and does 
not withdraw it from entry. No decision to the contrary is attempted 
to be cited. A declaratory statement was an assertion by the pre- 
emptor of an intention to thereafter enter the land. That intention 
might be either carried into execution or abandoned. It has been the 
uniform practice in the land department to permit entries under the 
‘homestead, desert and timber-culture laws of land embraced within 
existing pre-emption declaratory statements. These entries have always 
been treated as subject to the claim of the pre-emptor, and if he sea- - 
sonably, made his cash entry thereunder, any intervening entry of the 
same land was thereby defeated. If the pre-emptor failed to make his 
- cash entry; the intervening entryman took the land. As to all persons 
other than the pre-emptor the intervening entryman had the prior 
and better right. 
The allowance, therefore, of Angell’s entry by: the local land office 
was proper. It was not the case of an entry ‘erroneously allowed” 
within the meaning of the repayment statute. It was an entry in the 
allowance of which no error was committed. | 
Angell’s desert entry was not “canceled for contlict? ” but was can- 
celed because of his voluntary relinquishment. Had either of the 
pre-emption claims rightfully proceeded to final proof, payment and 
entry before Angell’s relinquishment, then, and not until then, there — 
-would have been a conflict between such pre-emption entry and the 
desert entry of Angell. The conflict so resulting would have required 
the cancellation of the desert entry to the extent that the same included 
land embraced within the pre-emption entry, and upon, such cancella- 
tion a right to repayment would have accrued under the statute. 
10671—VOL 24-37 
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Section 2264 of the Revised Statutes regulating the entry of offered 
land under the pre- emption law, provides: = 

When any person settles or improves a tract of land subject at the time of settle-.. 
ment to private entry, and intends to purchase the same under the preceding pro- 
visions of this chapter, he shall, within thirty days after the date of such settlement, 
file with the register of the proper district a written statement, describing the land 
settled upon and declaring his intention to claim the same under the pre-emption 
laws; and he shall, moreover, within twelve months after the date of such settle- 
ment, make the proof, affidavit, and payment hereinbefore required, If he fails to 
file such written statement, or to make such affidavit proof and payment within the 
-several periods named above, the tract of land so settled and improved shall be sub- 
ject to the entry of any other purchaser. 

This statute required Manuel M. Nunes aia Antonio 8. Nunes, 
-respectively, to make proof and payment within twelve months after 
settlement, in default of which the land became “subject to the entry 
of any other purchaser.” Neither Manuel M. Nunes nor Antonio S.. 
Nunes made proof or payment within the time required. By reason of 
 gueh failure, the land became subject to the entry of Angell, he being © 
a conditional purchaser under the desert land act. The pre-emptors 
thereby lost their’ preference right uuder their declaratory statements 
and the better right to the land passed to Angell. - | 

It appears that the local office, notwithstanding this, srroneously 
permitted Manuel M, Nunes to make proof, payment and cash entry © 
under his declaratory statement on January 25, 1890. As before 
stated, Angell made application to have this east entry canceled 
because ot this error, but before it was acted upon he voluntarily with- 
drew his Salication: stating that he had sold his claim to the pre- 
emptor. Atthe same time he voluntarily relinquished his entire desert 
entry, the relinquishment being so connected with the immediate entry 
of: the remaining portions of the land as to enforce the belief and cou- 
clusion that Angell fully acquiesced in the taking of the land by others. 
No part of his entry was cauceled for conflict and no part thereof 
could have been so canceled, after the Nunes made default. Had 
Angell stood upon his rights, the resulting cancellation would not have 
applied to any part of his entry, but would have eepenoyes. the cash 
entry of Manuel M. Nunes. 

The act of June 16, 1880, as originally introduced in the House of 
‘Representatives, suthorived: repayment: | 

Where ... . desert land entries . . . have heretofore or shall hereafter be canceled 


for conflict, or have been abandoned, or where, from any cause, the entry has been 
erroneously allowed and cannot be soxtiemed: 


The Committee on Public Lands recommended that the words ‘or 
have been abandoned,” be stricken out which was accordingly done by 
amendment. (Cong. Rec., 2 Sess. 46th Cong., Pt. 4, p. 3594.) This 
shows that the cancellation of an eutry because of ‘tie: abandonment 
thereof by the entryman was not intended to make a case for repay- 
ment. That a relinquishment i is an abandonment needs no demonstra- 
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tion, but if it did, it would be sufficient in this case to refer to the 
language of Angell’s relinquishment hereinbefore set forth. 1n the 
light of the change made in this act during its consider ation by Con-- 
gress, it is clear that a. cancellation because of a folinduistinens is not 
a cancellation for conflict. ; 

Counsel for Angell calls attention to section 2562 of the Revised 
Statutes, and urge that the present application comes within the terms: a 
thereot, The section is as follows: . _ 

_ The Secretary of the Interior is authorized, ‘upon proof being made, to his satis- 
faction, that any tract of land has been erroneously sold by the United States, so 
_ that from any cause the sale cannot be confirmed, to repay to the purchaser, or to his 
legal representatives or assignees, the sum of mouey which was paid. therefor, out 
_ of any money in the Treasury not otherwise appropriated. 
There was no desert land act until 1877, and the conditional sale 
made to Angell is not one of the sales in contemplation either when ° 
this section was originally enacted, or when it was included within the 
revision. Desert entries are specifically included in the repayment act — 
of June 16, 1880 (21 Stat., 287), and under these circumstances a ques- 
tion may arise as to whether the later and specific act does not make 
exclusive provision with reference to repayment in cases. of desert 
entry. However that may be, section 2362 only authorizes repayment 
where ‘‘any tract of land has been erroneously sold by the United 
_ States so that, from any cause; the sale cannot be confirmed.” The 
fact that a sale is erroneous is not sufficient to bring it within the 
statute; it must, also, be one which cannot be confirmed. Obviously, 
‘there 1s no occasion to include the case of an erroneous sale, if, not- . 
withstanding the error, the sale can be confirmed and thereby full title 
be securely vested in the purchaser. It was not the intention of Con- 
- gress to authorize repayment in instances where the mee. can 
-obtain full title but does not want it. 

W hat has heretofore been said indicating that Angell’s entry was not 
“erroneously allowed” equally shows that the land was not ‘erroneously 
sold.” But if it-be conceded that the land was “erroneously sold,” 
within the meaning of section 2362, that error, when considered with 
the subsequent facts in this case, was not sieht as would prevent con- 
firmation of the sale. Angell’s entry could have been completed and 
the land sold to him under the desert land act, if he had not acquiesced - 
_ in its going to others. After having obtained the better right to the — 

_land he should not be permitted to sell that better right, thereby making 
it a matter of pecuniary benefit to himself, and at the same time obtain 
repayment from the government on the theory that he paid for the 
land and obtained no right thereto. 

The purpose of the repayment statutes is to reimburse one for money 
paid as the purchase price for land, only when, for some reason not 
within the control of the ae title to the land cannot be passed 
by the ever nmeut. 


Me, 


580 DECISIONS RELATING TO THE PUBLIC LANDS. 


It should be observed, that under the act of June 16, 1880, the erro- 
neous allowance of an entry does not alone authorize repayment, the 
entry must, also be one which cannot be confirmed. If, despite the 
error in its allowance, the entry can be confirmed, there is no reason 
for repayment, and the statute does not authorize it. - The two statutes 
‘are in this respect identical. An igell’s case does not come within either 
-of them. 3 ; 
| Your office decision i is ‘her reby affir med. 


Swazh v, SUPRENANT, 


Motion for review of departmental decision of April 21, 1897, 24, L. 
_ D., 337, denied by Se sant June. 29, , 1897. , 


OKLAHOMA TOWNS SITES—CHEROKEE OUTLET. 
_ NORTHEAST PERRY. 
-Townsite entries in the Cherokee Outlet can only be made through townsite boards. 


Secretary Bliss to the Commissioner of the General Land Office, June 29, 
| (W. Y. 0D.) 1897, (C. J. W.) 


— On December 10, 1896, townsite board of trustees No. 6, aS SUCCESSOrS 
to board No. 8, filed applications in the local land office at Perry, Okla- 
homa, to anoles and make entry of the SW. 4 of Sec. 14, T. 21 'N., 
R.1 W., for the benefit of and in trust for the use of occupants thereof, 
in accordance with the act of May 14, 1890 (26 Stat.,109). After proper 
notice said board offered final proof, on December 28, 1896, and made 
cash entry No. 125. On. said 28th of December, counsel claiming to 
represent the occupants of said land appeared and protested against. 
the final proof, cross-examined the witnesses introduced by the board, 
and introduced testimony which accompanies the final proof and is a 
part of the record. The local officers dismissed the protest and accepted | 
the final proof, and an appeal was filed in the name of the townsite set- 
' tlers of Northeast Perry.. On February 10, 1897, your office declined 
to consider said appeal, and. approved the final proof offered ‘by the 
board. A similar appeal has been filed from your office decision. 
The land in controversy was a part of the Cherokee Outlet and was _ 

originally included in the homestead entry of John J. Malone, and was" 

the subject matter of controversy between certain persons claiming to 
. be townsite settlers and Malone’s representatives, which resulted in the 

cancellation of Malone’s entry (23 L. D. » 87). The land was at that 
time within the corporate limits of Perry. : 

«tis said 1 in that case: | : 

For the reasons above given Malone’s S sien will. ie canceled, and the corporate 
authorities of the town of Perry will be advised that upon a proper showing and 


application, the land may. be entered for the several v use ene penent of the inhab- 
itants mnereor: 


_ DECISIONS RELATING TO. THE PUBLIC LANDS. : 581 - 


The land was treated as set apart and subject to acquisition by the 
townsite of Perry for the use and benefit of its inhabitants, such inhab- 
itants as were upon the land, one been included within the corporate — 
limits of that town. 

One of the grounds of the protest filed is, that the application to. 
make the entry by the board is at the instance of citizens of Perry. 
The. protest is in the form of a petition, and asks for delay in anticipa- 
tion of changes in the Jaw as to the mode and manner in which town" 
site entries are to be made. It is said that said entry can be made | 
much more cheaply to the lot occupants through the probate judge than 
through the townsite board. The protest and appeal contain only 
grounds which might properly be addressed to Congress in the form of 
a petition to change the law. This Department has no power to change 
the law; nor can it suspend public business merely to await desired or 
contemplated changes. It was announced in instructions issued Feb- | 
ruary 14, 1894 (18 L. D., 122), that townsite entries in the territory 
known as the Carolee. Outlet could be made only through townsite 
boards, and that rule has been adhered to, and the local officers as well 
as your office properly followed it,.and overruled the protest in this 
_¢ase. The final proof is satisfactory, and your office decision approving | 
cash entry No. 125, for patenting, is affirmed. 


HENLEY ET AL. v. SHARPNACK. 


Motion for review of departmental decision of March 25, 1897, 24 
L.D., 315, denied by Secretary Bliss, June 29, 1897. 


SCHOOL LAND—SETTLEMENT BEFORE SURVEY. 
FRANCIS: P, CARLISLE.. 


OA SaneneNe after survey, of the possessory right and i impr ovements of one who set- 
tled on school land prior to survey, does not carry with it any right to the land 
as against the school grant. 


Secretars ¥ Bliss to the Commissioner of the General Land “Ofte, Tune 29, 
(W..V.D.) TOOT Oo (0.3..) 


_ The land involved in this case is the W.4 of NW.4 and W.4 of 
SW. t See. 36, T.18., RB. 1 W., Salt Lake City land district, Utah. — 

 Fraucis P. Carlisle has appealed to this Department from your office 
decision of Deceinber 9, 1895, holding: for cancellation his homestead | 
entry for said land. , 

It appears from a corr oborated affidavit. filed with said appeal that 
one Thomas Howard settled on said laud in the year 1851 and had 
continuous residence thereon until the year 1883, when he sold his Z 
improvements to.one Ephraim Bayliss. The- latter resided upon and 
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‘Gultivated: aid tract ‘until the year 1887, when he in ‘turn sold i 
improvements to the appellant herein, Panels E. Carlisle. Carlisle 
has resided upon and cultivated said land ever since, and has improve- | 
ments thereon valued at $2,500. | 

The land described herein is in a section reserved for school purposes 
under section 1946 of the Revised Statutes. 

The act of ney 26, 1859 a ane 385——now See. 997 5 B..8.), 
provides: . | 

That where settlements with a view to pre-emption have been made before the - 
survey of the lands in the field, which shall be found to have been made on sections 
sixteen or thirty-six, said sections shall be subjeet to the pre-emption claim of sueh 
settler; and if they, or either of them, shall have been or shall be reserved or pledged 
for the use of schools or colleges in the State or Territory in which the lands lie, 
other lands of like quantity are hereby appropriates) in ooo of such as anny be Bat 
ented by pre-emptors. 

It is contended by the appellant that he is sioteutad by the above 
act, This contention is not well founded. By reference to said act it 
will be seen that the protection extended therein is limited to those 
who have made settlement with a view to pre-emption before the sur- — 
vey of the lands in the field. The survey of the land in question was 
nade in the year 1856. This being before Carlisle’s settlement be is 
not protected by the provisions of said act. It is well settled by 
numerous departmental decisions that ‘a purchase after survey of the 
possessory right and improvements of one who settles on school land 
prior to survey, does not carry with it any right to the land as against 
the school grant.” - Hence, the appellant herein, being merely the pur- 
chaser of the possessory right and improvements of one who settled 
prior to survey, does not thereby secure any right to this land as against 
the school grant.. The question is settled by Gonzales v. French (164 - 
U.S., 338). 

Your office decision is accordingly affirmed. 


OKLAHOMA TOWN SITE—TRUSTEES—DISCHARGE. 


TOWNSITE BoaRD NUMBER SIX, 


A townsite board of trustees should not be discharged fori any portion of the - ust 
imposed upon it, until the whole purpose of the trust is accomplished, or until 
such time as it may be relieved entirely from its duties. 


Secretary Bliss to. the Commissioner of the General Land Office; Tune 29, 
(W.V.D.) | 1897. ee . (P.J.C.) 


Lam in receipt of your office letter (“G”) of May 25, 1897, wherein is 
| transmitted certain correspondence of Horace eee of Guthrie, Okla- | 
homa, and townsite board No. 6. 
It appears that Mr. Speed addressed said board as to the advisability | 

_ of the board asking for its discharge as a board for further service as 
to the south half of East Guthrie. In so far as the government would 
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be interested in the discharge of the board from this service, it is stated 
that all their duties in relation to this particular portion of Guthrie are . 
at an end, for the reason that all the lots have been transferred.. In 
addition to this, it is suggested that if the board were discharged cer- 
tain litigation now pending in the courts of the Territory, wherein is 
involved the title to the south half of East Guthrie, would lapse. | 
By letter of May 18, 1897, to Mr. Speed, the chairman of the board 
doubted the advisability of the board make such a recommendation 7 


'_. to the Secretary of the Interior. 


- On May 19, Mr. Speed forwarded the former correspon dence with the 
request that the board be discharged as to the portion of East Guthrie 
mentioned, aid on its receipt the matter was, by the First Assistant 
Secretary, sereried to your office for.an early report. Your said office’ 
letter of May 25, is in answer to this request. | | 

It appears that the predecessors to the present board made entry of 
the west half of Sec. 9, Tp. 16 N., R. 2 W., as the townsite of East | 
Guthrie, under the act of May 14, 1899 (26 Stat., 109), and the Jand was — 
patented to them as trustees, in trust for the several use and benefit 
of the oecupants thereof according to their respective interests. | 
In your said office letter it is said: Sh 

It appears that Mr. Speed’s statement, that the duties of the board as to the south — 
half of East Guthrie are ended, is correct, all lot occupants in same having beén- 
ascertained and deeds issued. to them. As to said land, then, if the trust, by the 


execution of the power by the trustees, has ended, the action of this office attempt- 
ing to discharge them from such trust would be of no avail. 


But, if the members of said board could be considered to yet be trustees. for said ~ 


south half of Kast Guthrie, and it be yet necessary to formally absolve them from 
their trust, as to said land before such trust could cease, there would be an obstaele 
_in the way of taking that action. The trustees of townsite board No. 6 were 
appointed trustees for the whole townsite of East Guthrie. They should not be dis- 
charged, then, from any portion of said trust until the whole purpose of the trust 
is accomplished, and said trustees yet have work in the north half of tHe townsite 
from which it would be impracticable to discharge them. | 

For the reasons stated above, and for the further reason that I hold it doubtful 
if the Department would be justified in granting a request of a nature calculated 
to interfere with the administration of justice by the courts, I have Prepecunny to 
report that I think Mr. Speed’s request should be denied. 


‘I coneur in your recommendation. Aside from the impropriety of | 
the Department taking any action that might interfere with the status — 
of a case in the courts, it seems to me that the board. should not be re- 
lieved of its duties until the trust is executed. By operation of law.the 
board would not have.any jurisdiction, perhaps, over any lots, title to 
which had passed from it, but the trust reposed in it is an enduring 
one as long as there remains anything to be done, or until such time as 
it may be relieved entirely from its duties. Because one lot or any 
--other portion of the townsite has been conveyed and the board’s juris- 

diction thns ended as to the portion so conveyed, is no reason for mak- 
ing a formal order ot discharge. If the transmission of title to any. 
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- portion of the townsite operates to divest the board’s jurisdiction as to 
. said portion, such an order is not needed, would be superfiuous, and 

the making thereof would unnecessar any, consume eume which is required 
for other purpOees . ; 


HOMESTEAD CONTEST-SETTLEMENT RIGHTS. | 
HALL 2. MITCHELL. 


fee of settlement performed by one claiming ‘ie right to kee a second honiestead 7 
entry, prior to his application for the exercise of such privilege, are not invalid, 
if it is found that the settler is in fact entitled to make such entry. 


The case of Cawood v. Damas, 22 L: D., 586, cited and distinguished. 


A contest against a homestead entry, on the ground of priority of settlement, ‘must 
fail, if the allegation is not made good by some preponderance of the evaten ce: 


Se cr etary Bliss to the Sonne of the General Land Office, Tune 30, 
(W. V.D.) an 1897. (C.J. W.) 


_ W.N, Mitchell, on September 19, 1893, made. homestead entry, No. 
277, for NE. 4, Sec. 11, T. 21 N., R. 2 E., at Perry, Oklahoma, which 
tract was a part of the Cherokee Outlet, opened to settlement Septem- 
ber 16,1893. On September 27, 1893, Aurelius C. Hall filed affidavit of — 
contest against said entry, alleging prior settlement and petition to 
make second homestead entry. A hearing was had, at which both 
parties appeared, and the plaintiff submitted his testimony, at the 
close of which defendant moved to dismiss the contest on the ground 
that plaintiff was not a qualified settler at the time of his alleged set- 
tlement. This motion was sustained by the local officers, they holding 
that Hall was disqualified by reason of his having passed over a part 
of the Cherokee Outlet subsequent to March 3, 1893, and prior to Au- 
gust 19, 1893, and that he had made homestead entry on October 28, 
1891, for the NW. 4, Sec. 33, T.16 N.,R.5-B., at Guthrie, Oklahoma, | 
which he subsequently relinquished. This action was appealed from, — 
and on February 2, 1895, your office reversed the local officers and 
directed that the dsfondant be allowed to submit his testimony, and. 
that a decision be then rendered on the merits of the case. This hear- 
ing was duly had,and defendant submitted his testimony, and plaintiff 
submitted rebutting testimony, and on June 20, 1895, the loe al officers 
- rendered a decision in favor of defendant. | 
From this decision plaintiff appealed, and on Febr uary 20, 1896, your 
office modified said decision, substituting ther efor, an scribble divi- 
sion of the land between ie parties, From this decision both parties 
have appealed. Each party insists that he was the first settler and 
_ therefore entitled to the whole tract, and this is the vital issue in the | 
case. Each party raises a collater ar issue against the other, Mitchell 
_ insisting that Hall was not qualified to make settlement because his 

alleged settlement artedated his app eauonn to make second homestead 
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entry, and Hall insistin g that Mitchell performed no acts on the land 


which would constitute settlement until bis return to it on the 21st of | 


September, 1893. These propositions ernpeny the substance of mn con- 
tentions of the parties. 

The collateral questions raised. will be fir st disposed of. 

- Your office affirmed the local officers, in holding as a matter of law 
that Hall was not disqualified to make settlement, because of having — 
once exercised his right of entry. If this was error then Mitchell’s 
_ entry would antedate: Hall’s application to make second entry.. The 
recent case of Cawood v. Dumas (22 L. D., 585) is cited in support of the 

contention that Hall’s acts of settlement, antedating his formal appli- . 
cation to make second entry, were illegal as against the intervening 
rights of Mitchell, whether he was held to be entitled to make second 
entry or not. Reference to the facts in the case cited will show, that 
Cawood was asking to amend an entry then of record, by substituting 
for the land entered, the tract on which Dumas had settled. It was 
not an application to make second entry. In the case of Heiskell ». 
McDowell (23 L. D., 63), the question at issue was passed upon and it 
was therein held: ; | 


If one in good faith, claiming the right to makea second: homestead entry settles 
upon Jand subject to entry and applies for the restoration of his homestead right and 
permission to enter the land so settled upon and is adjudged to be entitled to make 
such entry, such judgment validates his acts of settlement and removes from them 
the preswuption of invalidity. oe 

- The two cases cited are not in conflict. The rule in the Cawood 
case applies to uncanceled entries, and where third parties might be - 
affected. The rule in the other case applies, where the previous entry 
has been canceled, and the question is between the applicant and the 
government as to whether he shall be permitted to make a second 
entry. The grant or refusal of the right in such. cases will depend 
upon the. good faith of the-applicant and the cause of the loss of the 
first entry, and in its settlement only the applicant and the government. 
are interested. The grounds ou which Hall claimed this right were, it 
is believed, sufficient to entitle him to it, and your office properly so 
held. In reference to the contention that Mitchell failed to perform 
_ any act of settlement on the land on the day of the opening, your office 
found that both parties performed acts of settlement on the day of. the 
opening, that both, parties acted in good faith, and that the first acts of 
each were so nearly at the same time, as to prevent a conclusion as to: ™ 
which was the first. This includes an affirmative findin; g as to the suf. 
ficiency of the acts of both on the day of the opening, and. leaves | 
unsettled only the order of time in which they arrived: on the Jand and 
claimed it. 
Your office Spey held that each performed sufficient acts’ on the 
day of the opening to be the basis of a valid claim, if followed up. The 
evidence is voluminous, but unfortunately much of it is immaterial to. 
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the main matter to. be deteien iad. ‘There is. sibstential concurrence 
between your office and the local office in the finding of specific facts, 
so far as they are mentioned. and enumerated, but there is some vari- 
ance in the deductions drawn from the facts. Both parties made the 
race on horseback, and both are shown to have been well. mounted. 
They started from the south line of the Outlet, —Hall at a point some 
- distance east of a line drawn north to the land. in controversy, and 
- Mitchell from a point about opposite the east-line of the tract due north. 
Hall thinks he reached. the claim 33 or 34 minutes after 12 0 clock, but 
did not examine his watch and could not be certain. He aaiedintely: 
staked the claim; soon after, he Jaid two foundations, one of which 
proved to be over the line on another claim. He remained on the claim 


- until the middle of the afternoon of the next day, when he went to_ 


Perry, returning on the 18th; was delayed by legal proceedings from 
building, but commenced building house middle of J anuary and com. 
pleted it last of that month. Has a house ‘and barn and eighty acres 
fenced with wire.. Resides on the tract. Mitchell claims to have 
traveled directly north over the shortest route, and to have reached and 
staked the claim at 12.36 P. M:, by watch set by soldier’s time at the - 
signal point, before starting, laid a foundation, and left that evening at 
3 P. M., for Perry, and got number to file on; returned on the 21st and 
cut logs for a house; on the 23d did some plowing, and fenced the 
claim with wire October 3, and 4, 1893. Has a dwelling house with 
seven rooms, a barn and lien’ honse, and forty to nny! acres broken; 
lives with his family on the claim. 

The record has been carefully examined with a view to determining 
the order of the arrival of the parties on the tract, and the precise 
time at which each arrived. The exact time of Hall’s arrival is not so 
definitely fixed as that of Mitchell. Mitchell is corroborated as to the 
time of his arrival, and some of Hall’s witnesses corroborate him in 
opinion as to the ame of his arrival, but the matter is left in doubt. 
The witnesses who testify for Hall say that they did not see Mitchell 
on the claim at that time, and those who testify for Mitchell did not 
not see Hall. This merely negative testimony is weak and unsatisfac- 
tory. Your office expressed the opinion that the record left great doubt 
-as to which party reached the land first. After a careful perusal of it,. 
_.J am at least unable to find any preponderance ii in favor of Hall, aa 
- the entry must stand.. 7 

Your office decision, directing an equitable division of the land, was 
rendered before departmental decision i in the case of Sumner v. RobaE ts. 
(23 L. D., 201), which changes the rule in this class of cases, and it is 
| therefore reversed, and defendant’s entry held intact. “ 
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TIMBER CUTTING—EXPORTATION. - 
CIRCULAR. 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
“Se Washington, D. C., June 29, 1897. 

To Special Agee of the General Land Office. | 

GENTLEMEN: Your special attention is called to the fact that, in 
various acts of Congress relating to timber on the public domain, 
wheréin authority is given to cut or reinove such timber for any use or | 
purpose whatever, it is expressly provided that such timber, and the 
- products thereof, shall be-consumed in the State or Territory in which 
the same is cut, and shall not be exported or transported out of such 
State or Territory. Yet numerous complaints have been received in 
this office that the provisions of law in this respect are being openly, — 
wilfully and flagrantly violated by railroad. companies, mining corpora- 
tions and others, and that the special agents of this office make little, _ 
if any, attempt to prevent the same, or to secure evidence upon which . 
this office can recommend the institution of proper legal Dicom ies | 
against the parties guilty thereof. 7 “Se 

You are, therefore, hereby expressly and imperatively directed to, 
hereafter, use your utmost endeavors to detect and prevent any sich | 
violations of law in the State or Terr itory in your charge, and to this _ 
end you will visit the several shipping points in the State or Territory 
in which you are located and make personal inspection of all shipments 


of timber and logs or any of the products thereof; ascertain the quan- 


tity in each shipment, the name of the shipper and to whom consigned, 
and all facts in regard to same that can be ascertained, keeping proper _ 
and full notes of all information acquired, with names and addresses of | 
witnesses, etc.; you will then proceed to trace the timber, or its prod- 
uct, back, as far as possible, to its original condition and the source 
from which it was procured, and npon completion of the work, will 
report all of the facts to this office, on form 4-478, .for its action. Where 
you have reliable evidence that any timber out from public lands, or 
any product of such timber, is being, or about to be exported or trans- 
ported out of the State or Poritory where cut, you will notify all parties 
in interest, including the railroad or transportation company, in writing, 
that such shipment is in violation of law and forbid them from proceed- 
ing further therein, and will report your action to this office, submitting 
therewith evidence of service of notice on the several parties. 

In all such cases, where you have knowledge that parties who have 
permits, or any special authority from this Department, to cut or remove 
timber on the public domain, are exporting or transporting any timber 
or any product thereof, out of the State or Territory, you will at once 
report them to this office in order that their er or authority can be 
revoked and canceled. : 
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~ It is the determination of this Department to put a stop to the expor- 
tation or transportation of the public timber or the products thereof, 
from the State or Territory in which the same is produced, and the 
special agents must direct their very best efforts to accomplish this 
purpose. Any special agent who is found derelict in his duty i in this 
respect, will be subject to summary dismissal from the service. 


very poner | 
- BINGER Haein, 
i 2 — Commissioner. 
_. Approved, : 
THOS. RYAN, 


Aciing g Secretary. 


SURVEY OF FOREST RESERVATIONS—ACT OF JUNE 4, 1897. 
INSTRUCTIONS. 


The phrase “public lands adjacent thereto,” as used in the act of June 4, 1897, In 
making provision for the survey of forest reserves, should be construed to mean 
townships which actually adjoin said reserves, and such townships are to be sur- 
veyed under the supervision of the Director of the Geological Survey. 

Secretary Bliss to-the Commissioner of the General Land Office, June 30, 

(W. V. D.) 1897. OW ALE) 


The Department is in receipt of your office letter of Juue 22, 1897, 
asking to be advised as to the proper construction of the phrase, ‘‘and 
including public lands adjacent thereto,” as used in the act of Con os 
approved June 4, 1897, entitled 


An act making appropriations for sundry civil expenses of the goverument for the 
fiscal year ending June thirtieth, eighteen hundred and ninety-eight, and for other 
purposes. 


Said act appropriates: 


For the survey of the public lands that have been or may hereafter be designated 
as forest reserves by executive proclamation, under section twenty-four of the act of 
Congress approved March third, eighteen hundred and ninety-one, entitled ‘‘An act 
to repeal timber-culture laws, and for other purposes,” and ineluding public lands 
_ adjacent thereto, which may be designated for survey by the Secretary of the Interior, 

- one hundred and fifty thousand dollar s, to be. pamrediately) available. ; 


The act further provides that: 


The-surveys herein provided for shall be made, under the supervision of the Diree- 
tor of the Geological Survey, by such person or persons as may be employed by or 
under him for that purpose, and shall be executed under iustructions issued ny. the 
Secretary of the Interior. . 


As the surveys of these timber geser vac oie are: to be made under the 
supervision of the Director of the Geological Survey, it is necessary that | 
a definite limit be fixed in regard to the “public lands adjacent theretu” 
in order to prevent conflict between such surveys and those made under 
the immediate supervision of the anrveyors- ‘general. 
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 SItis suggested by your office that the surveyors-general be allowed — 
to contract for surveys in all townships which do not actually adjoin 
the forest reservations. This would leave one tier or range of townships 
or fractional townships (as the case might. be, according to the order 
_ setting apart the reservations) over which any necessary surveys may: 
_ be extended under the supervision of the Director of the Geological 
Survey as “lands adjacent thereto,” while all other lands would clearly - 
be subject to survey under the regular appr opriation, and the super- 
visiow of the surveyors-general. 

The suggestion seems to be a good one. The phease ‘““nublie lands 
adjacent thereto,” as used in said act, is accordingly construed to mean 
_ townships which actually adjoin the forest reservations, and such town- 

ships are to be surveyed under une Spey SOR of the. Director of the 
Geological Survey. | 2 | 


— 7 


RULES AND REGULATIONS GOVERNING FOREST RESERVES ESTABLISHED 
UNDER SECTION 24, ACT OF MARCHE 8, 1891. 


- CIRCULAR. 


. DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
. | Washington, D. C., June 30, 1897. 

mF Under the authority vested in the. Secretary of the econ by 
the act of Congress, approved June 4, 1897, entitled “An act making 
appropriations for sundry civil expenses of the Government for the — 
fiseal year ending June thirtieth, eighteen hundred and ninety-eight, 
and for other purposes,” to make such rules and regulations and estab- | 
lish such service as will insure the objects for which forest reservations 
are created under section 24 of the act of March 3, 1891 (26 Stat., 1095), 
. the following rules and regulations 2 are eaeneny preseribed and promu!- 
gated: 
. OBJECT OF FORESI RESERVATION, 


2. Public forest reservations are established to protect and improve 
the forests for the purpose of securing a permanent supply of timber 
for the people and insuring conditions favorable to continuous water 
flow. : ? 

3. It is the intention to exclude from Hieseanaeia cons as far as 
_ possible, lands that are more valuable for the mineral therein, or for 
agriculture, than for forest purposes; and wheresuch lands are embraced 
within the boundaries of a reservation, they may be restored to setile- 
ment, eye and entry. 


PENALTIES FOR VIOLATION OF LAW AND REGULATIONS. 


4, The law under which these regulations are made provides, that | 
any violation of the provisions thereof, or of any rules and regulations 
thereunder, shall be punished as is provided for in the act of June 4, 
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1888 (25 Stat. , 168), amending section 5388 of the Revised Statutes, 
which reads as follows: 


That section fi ty -three hundred. and sabi eight: of the Revised Statutes of the 
‘United States be amended so as to read as follows: ‘ ‘Every person who unlawfully 


-. cuts, or aids or is employed i in unlawfully. cutting, or wantonly destroys or procures 


to be. wantonly destroyed, any timber standing upon the land of the United States 
which, in pursuance of law, may be reserved or purchased for military or other pur- 
poses, or upon any Indian reservation, or lands belonging to or occupied by any 
tribe of Indians under authority of the United States, shall pay a fine of not more 
than five hundred dollars or be imprisoned not more than twelve months, or both, in 
‘the discretion of the court.” . : : 3 
. This provision is additional to the penalicsh now existing in respect 
to punishment for depredations on the public timber. The Govern- © 
ment has, also, all the common-law civil remedies, whether for the pre- 
vention or redress of injuries, which individuals possess. 
5. The act of February 24, 1897 (29 Stat., 594), entitled “An act to 
” prevent forest fires on the public domain,” provides, | 
| That any person who shall wilfully or maliciously set on fire, or cause to be set on 
fire, any timber, underbrush, or grass upon the public domain, or shall carelessly or 
negligently leave or suffer fire to burn unattended near any timber or other inflam- 
mable material, shall be deemed guilty of a misdemeanor, and, upon conviction 
' thereof in any district court of the United States having jurisdiction of the same, 
shall be fined in asum not more than five thousand dollars or be pap EEOue for dh 


 term.of not more than two years, or both. 
Suc. 2.. That any person who shall build a camp fire, or other fire, in or near any 


forest, timber, or other inflammable material upon the public domain, shall, before 
breaking camp or leaving said fire, totally extinguish the same. Any person failing 
to do so shall be deemed guilty of 1 misdemeanor, and, upon conviction thereof in 
‘any district court of the United States having jurisdiction of the same, shall be 
fined in a sum not more than one thousand dollars, or be imprisoned for a term of 


not more than one year, or both. 
Sec. 8. Thatin all cases arising under this act the fines collected shall be paid 


into the public-school fund of the county in which the lands where the offense was 
committed are situate. 


Large areas of the public forests are annually destroyed by fire, orig- 
‘inating in many instances through the carelessness of pro=pectors, 
campers, hunters, sheep herders, and others, while in some cases the 
fires are started with malicious intent.. So great is the importance of 
protecting forests from fire, that this Department will make special 
effort for the enforcement of the law against all persous guilty of start- 
ing or causing the spread of forest, fires: in a phe reservations 1 in violation 
of the above provisions. | a4 

6. The law of June 4, 1897, for forest reserve regulations also pe 
- vides, that - ) : : ae | 


The jurisdiction, both civil or criminal, over persons within such reservations 


shall not be affected or changed by reason of the existence of such reservations, —- 


except so far as the punishment of offenses against the United States therein is con- . 
cerned; the intent and meaning of this provision being that the State wherein any 
such reservation is sitnated shall not, by reason of the establishment thereof, lose 
its jurisdiction, nor -the inhabitants thereof their Tights and. privileg es as citizens, 
‘or be absolved from their duties as citizens of the State. 
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PUBLIC AND PRIVATE USES. 


-% Itis farther pro ovided, that. 


Nothing herein shall be construed as piuldbiting the egress or ingress of actual 
settlers residing within the boundaries of such reservations, or from crossing the 
same to and from their property or homes; and such wagon roads and other improve- 
ments may be constructed thereon as may be necessary to. reach tlieir homes and to 
utilize their. property under such rules and regulations as may be prescribed by the 
Seeretary of the Interior. Nor shall anything herein prohibit any person from enter- 
ing upon such forest reservations for al] proper and lawful purposes, including that 
of prospecting, locating, and developing the mineral resources thereof: Provided, | 
That such persons comply with the rules and regulations covering such forest 
reservatious,. . 

The settlers residing within the exterior boundaries of such forest reservations, or 
_ in the vicinity thercof, may maintain schools and churches within such reservation, 
and for that purpose may occupy any part of the said for est reservation, not exceed- 
ing two acres for each schoolhouse and one acre for a church. . 

All waters on such reservations may be used for domestic, mining,. milling, ov irri- 
gation purposes, under the laws of the State wherein such forest reservations are situ- 
ated, or under the laws of the United States and the rules and regulations estab- 
lished thereunder. 


8. The public in entering, crossin 2 aad occupying the reserves, for 
_ the purposes enumerated in the law, are subject to a strict compliance 
with the rules and regulations governing the reserves. | 

9. Private wagon roads and county roads may be constructéd over 
the public lands in the reserves wherever they may be found necessary 
or useful, but no rights shall be acquired in said roads running over 
the public lands as against the United States. Before public timber, 
_ stone, or other material, can be taken for the construction of such roads, 
permission must first be obtained from the Secretary of the Interior. 
The application for such privilege should describe the location and — 
direction of the road, its length and width, the probable quantity of _ 
material required, the location of such fnaterinl oun its estimated 
value. — | | 

10. The permission to occupy public lands in the reserves for school- 
houses aud churches, as provided for in the law, is merely a privilege, 
and is subject to any future es ae that may oe made of such tracts 
by the United States. 

11. The right of way in and across forest reservations for irrigating 
canals, ditches, flumes and pipes, reservoirs, electric power purposes, 
and for pipe lines, will be subject to existing laws and regulations. 

12. Under the term “to regulate their occupancy and use”, the Sec- 
retary of the: Interior is authorized to grant such licenses ad privi- 
leges, froin time to time, as may seem to him proper and not inconsistent 
with the objects of the reservations nor incompatible with the pene 
interests. . 

13. The pasturing of live stock on the public lands in forest reserva- 
tions will not be interfered with, so long as it appears that injury is not 
being doue to the forest growth, and the rights of others are not thereby 
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jeopardized, The pasturing of seek is, however, Bion ted in all for- 3 | 


est reservations, except those in the States of Oregon and Washington, 


for the reason that sheep-grazing has been found injurious to the forest _ 
“cover, and therefore of serious consequence in regions where the rain- _ 


fail 4a: limited. The exception in favor of the States of Oregon and 
Washington is made because the continuous moisture and abundant 


.-pain- fall of the Cascade and Pacific Coast ranges make rapid renewal 


of. ber ‘bage and undergrowth possible. Owners of sheep are required 
to make application to the Commissioner of the General Land Office 


for permission to pasture, stating the number of sheep and the location — 


on the reserves where it is desired to graze. Permission will be refused 
or revoked whenever it shall appear that sheep are pastured on parts — 
of the reserves specially liable to injury, or npon and in the vicinity of 
the Bull Run reserve, Crater Lake, Mount Hood, Mount Rainier, or 


other well-known places of public resort or reservoir supply. Permis- 


sion will also cease upon proof of neglect as to the care of fires made 
by herders, or of the violation by them of any of the forest reserve . 
regulations. — | | 

RELINQUISHMENT OF CLAIMS. 


14, The law provides that where a tract within a forest reservation 
is covered by an unperfected bona fide claim, or by a patent, the settler 
or owner may, if he so desires, relinquish the tract to the United States 
and select in lieu thereof a tract of vacant public land outside of the 
reservation, open to settlement, not exceeding in area the tract relin- 
quished. No charge is to be ads for placing the new entry of record. 
This is in consideration of previous fees and commissions paid. 
Where the entry is in lieu of an unperfected one, the necessary fees in 
the making of final proof and issuance of certificate will be required. 
Where the entry is based on an unsurveyed claim, as provided for in 
paragraph 17 hereof, all fees and commissions attending entry must be 
paid, none having been paid previously. | 

15, Where an application is made for change of entry under the 
above provision, it must be filed in the land office for the district in 
which the lieu selection lies, The application must describe the tract 
selected and the tract covered by the uuperfected entry, and must be | 
accompanied by a formal relinquishment to the United States of all — 
right, title and interest in and to the tract embraced in said entry. 
There must also be filed with the. application an affidavit, corroborated 
‘by at least two witnesses cognizant of the facts, showing the periods. 
and length of claimant’s residence on his relinquished claim, as credit 
for the time spent thereon will be allowed under the new entry in com- 
puting the period of residence required by law. Residence and improve- 
ments are requisite on the new entry, the same as on the old, subject 
only, in respect to residence, to a deduction of the period covered by 
the relinquished entry. | 

(16. Where final certificate or patent has issued, it will be necessary 
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for the entryman or owner thereunder to execute a quit-claim deed to 
the United States, have the same recorded on the county records, and 
furnish an abstract of title, duly authenticated, showing chain of title 
from the Government back again to the United States, The. abstract 
of title should accompany the application for change of entry, which — 
must be filed as poauincd by petagrapn 15, without the affidavit therein 
called for. 

17. In case a settler on an wasieveved tract siti a forest. reserva- 
tion desires to make a change of settlement to land outside of the reser- 
vation and receive credit for previous residence, he should file his 
application as provided for in paragraph 15, including the affidavit as 
to. residence therein required, and describing his unsurveyed claim with 
sufficient accuracy to enable the local land officers to pL OREnavey 
_ determine its location. - 

18, All applications for change of entry or settlement must be for- 
warded by the local officers to the Commissioner of the General Land _ 
Office for consideration, together with report as to the status of the | 
tract applied for. 7 


LOCATION AND ENTRY OF MINERAL LANDS. 


19, The law provides that “any mineral lands in any forest reserva- 
tion which have been or which may be shown. to be such, and. subject 
to entry under the existing mining laws of the United States and the 
rules and regulations applying thereto, shall continue to be subject to 
such location and entry”, notwithstanding the reservation. This makes 
-Iineral lands in the forest reserves subject to location and entry under | 
the general mining laws in the usual manner. | 

20. Owners of valid mining locations made and held in. good faith 
- under the mining laws of the United States and the regulations there- 
under, are authorized and permitted to fell and remove from such mining 
claims any timber growing thereon, for actual mining purposes in con- 
nection with the particular claim from which the timber is felled or 
removed. (For further use.of timber by miners, see below under head- 

ing “Free Use oe Timber and Stone”, ). : Neti 


FREE USE OF TIMBER AND STONE, 


21. The law provides, that — 


The Secretary of the Interior may per mit, dudes reg mala tious to be. prescr ibed by him, 
the use of timber and stone found upon such reservations, free of charge, by bona fide 
settlers, miners, residents, and prospectors for minerals, for firewood, fencing, build- 
ings, mining, prospecting, and other domestic purposes, as may be needed by such 
persons for such purposes; such timber to be used within the State or Territory, 
Tesp ectively, where such reservations may be located. | 


This provision. is limited to persons resident in forest reservations 
who have not.a sufficient supply of timber or stone on their own claims 


or lands for. the purposes enumerated, or for necessary use in develop- 
10671—vor 2438 | 
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ing the mineral or other natural resources of the lands owned or occu- 
pied by them. Such persons, therefore, are permitted to take timber 
and stone from public lands in the forest reservations under the terms | 
of the law above quoted, strictly for their individual use on their own 
claims or lands owned or occupied by them, but not for sale or disposal, 
or use on other lands, or by other persons: Provided, that where the 
— stumpage value. eer one bundred dollars, application must be made 

| to and PERMISSION givell by the ener - 


SALE OF TIMBER. 


93, The following provision is made for the sale of timber within | 
forest reservations in limited quantities: : 


For the purpose of preserving the living and growing timber and promoting the 
younger growth on forest reservations, the Secretary of the Interior, under such rules 
-and regulations.as he shall preseribe, may cause to be designated and appraised so 
much of the dead, matured, or large growth of trees found upon such forest reserva- 
tions-as may be compatible with the utilization of the forests thereon, and may sell 
the same for not less than the appraised value in such quantities to each purchaser . 
as he shall prescribe, to be used in the State or Territory in which such timber reser- 
vation may be situated, respectively, but not for export therefrom. Before such sale 
shall take place, notice thereof shall be given by the Commissioner of the General 
Land Office, for not less than sixty days, by publication in a newspaper of general 
circulation, published in the county in which the timber is situated, if any is therein 
published, and if not, then in a newspaper of general cirenlation published nearest 
to the reservation, and also in a newspaper of general circulation published at the 
capital of the State or Territory where such reservation exists; payments for such 
timber to be made to the receiver of the local land office of the district wherein said 
‘timber may be sold, under such rules and regulations as the Secretary of the Interior. 
may prescribe; and the moneys arising therefrom shall be accounted for by the 
yeceiver of such laud office to the Commissioner of the General Laud Office, in a 
separate account, and shall be covered into the Treasury. Such timber, before being 
sold, shall be marked and designated, and shall be cnt and removed under the super- 
vision of some person appoiuted for that purpose by the Secretary of the Interior, not 
interested in the purchase or removal of such timber nor in the employment of the 
‘purchaser thereof. Such supervisor shall make a report in writing to the Commis- 
sioner of the General Land Office and to the receiver in the land office in which each 
reservation shall be located of his doings in the pr emises. 


The sale of timber is optional, and the Secretary may exercise his 
discretion at all times as to the necessity or desirability of any sale. 
23, While sales of timber may be directed by this Department with- 

out previous request from private individuals, petitions from responsible 

‘persons for the sale of timber in particular localities will be considered. 
Such petitions must describe the land upon which the timber stands by. . 
legal subdivisions, if surveyed ; if unsurveyed, as definitely as possible 
by natural laud marks: the character of the country, whether rough, 
. Steep or mountainous, ageonitura or mineral, or valuable chiefly for its 
forest growth; and state whether or not tbe removal of the timber 
would result inj juriously to the objects of forest reservation. If any of 
the timber is dead, estimate the quantity in ey board mneasure, with 
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the value, and state whether killed by fire or other cause. Of the live 
timber, state the different kinds and estimate the quantity of each kind 
in trees per acre. Estimate the average diameter of each kind of tim- 
ber, and estimate the number of trees of each kind per acre above the 
average diameter. State the number of trees of each kind above the 
average diameter it is desired to have offered for sale, with an estimate 
of the number of feet, board measure, therein, and an estimate of the 
value of the timber as it stands. These petitions must be filed in the 
‘proper local land. office, for trausmission to the Poni USslOner of the 
General Land Office. | 

24, Before any sale is authorized, the tibet will be examined and 
appraised, and other questions involved duly investigated, by an 
official designated for the pur pose;. and upon his alone action will. be.. 
based. 

25. When a sale is ordered, notice thereof will box giveu by publica- 
tion by the Commissioner of the General Land Office, in accordance 
with the law above quoted; and if the timber to be sold stands in more 
than one county, published notice will be given in. each of the counties, 
in addition to the required general publication. 

26. The time and place of filing bids, and other information for a cor- 
rect understauding of the terms of each sale, will be given in the pub- 
lished notices. Timber is ‘not.to be sold for less than the appraised 
value, and when a bid is accepted a certificate of acceptance will be 
issued by the Conimissioner of the General Land Office to the success- 
ful bidder, who, at the time of making payment, must present the saine 
to the receiver of public moneys for the land district in which the tim-. 
ber stands. The Commissioner of the General Land Office must-approve 
all sales, and he may, in sales in excess of five hundred dollars in value, 
tnake allotments of quantity to several bidders at a fixed: price, 1f he 
deems proper, so as to avoid monopoly. The right is also reserved | 
to reject any or all bids. A reasonable cash deposit with the proper 
receiver of public moneys, to accompany each bid, will be required. 

27. Within thirty days after notice to a bidder of an award of timber 
to him, paymeut must be made in full to the Receiver for the timber so 
awarded. The purchaser must have in hand the receipt of the Receiver 
‘for such payment before he will be allowed to cut, remove, or otherwise 
dispose of the timber in any manner. The Gniber must all be cut and 
removed within one year from the date of the notice by the Receiver of 
the award; failing to so do, the purchaser will forfeit his right to the 
timber left standing or unremoved and to his purchase money. 

28. Sixty days notice must be given by the purchaser, through the 
local land office, to the Commissioner of the General Land Office of the 
proposed date of cutting and removal of the timber, so that an official 
may be designated to supervise such cutting and removal, as required 
by thelaw. Upon application of purchasers, permits to erect temporary 
‘sawinills for the purpose of cutting or manufacturing timber purchased 
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aiden fi act may be granted by the Gov eaionee of the Genet 
Land Office, if not incompatible with the publicinterests. Iustructions: 
as to disposition of tops, brush and refuse, to be given through the 
supervisors in each case, must be strictly EOmpnee ae as a a condition 
of said cutting and man ufacture. 

29, The act provides, that the timber sold shall be “sea in the State 
ov. Territory in which the reser vation 1s situated, and is not to: be 
exported therefrom. ‘Where a reservation lies in more than one State 
or Territory, this requires that the timber shall be used 1 in the State or 
Territory where cut. | 
80. Receivers of Public Moneys ail: issue receipts in duplicate for 
moneys received in payment for timber, one of which will be given the © 
purchaser, and the other will be transmitted to the Commissioner of 
the General Land Ofiice in a special letter, reference being made to the 
letter from the Commissioner authorizing the sale, by date and initial, 
and with title of case as therein named. Receivers will deposit to the 
credit of the United States all such moneys received, specifying that 
the same are on account of sales of public timber on forest reservations 
under the act of June 4, 1897. A separate monthly account-current — 
{form 4-105) and quarterly condensed account (form 4-104) will be 
made to the Commissioner of the General Land Office, with a statement 
in relation to the receipts under the act as above specified. | 

ol. Special instructions will be issued for the guidance of officials 
designated to examine and appraise timber, to supervise its cutting and 
removal, and for car rying out other requir ements connected there with. 

BINGER HERMANN, | 
- | — -— Commissioner. 

Approved, June 30, 1897, | 

C. N, BLIss, 
Secretary. 


The text of the law andlee which the above rules and regulations : are 
pr ls is as follows: | | 
| [Pustic—No. 2.] 


AN ACT making appropriations for sundry. civil expenses of the Government for the fiscal year end- 
' Ing June thirtieth, eighteen hundred and ninety-eight, and for other purposes. 


Be it enacted by the Senate and House of Represen tatives of the United States of Hise ica 
in Congress assembled, That the following sums be, and the same are hereby, appro- 
priated, for the objects hereinafter: expressed, for the fiscal year ending June thir- 
tieth, poe nveet hundr ed and Tou ene name ve 


For the survey of the Habits lands that nae been or may herwafeer be dasienatea 
as forest reserves by Executive proclamation, under section twenty-four of the Act 
of Congress approved March third, eighteen hundred and ninety-one, entitled ‘An 
Act to repeal timber-culture laws, and for other purposes,” and including public 
lands adjacent thereto, which may be designated for survey by the Secretary of 
the Interior, one hundred and fifty thousand dollars, to be immediately available: 

Pr ovided, That tor remove any doubt which may exist cae to the authority of 
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the President thereunto, the President of the United States is hereby authorized and 
empowered to revoke, modify, or suspend any and all such Executive orders and proc- 
lamations, or any part thereof, from time to time as he shall deem best for the public 
interests: Provided, That the Executive orders and proclamations dated February 
twenty-second, eighteen hundred and ninety-seven, setting apart and reserving cer- 
tain lands in the States of Wyoming, Utah, Montana, Washington, Idaho, and Sonth 
Dakota as forest reservations, be, and they are hereby, suspended, and the lands 
embraced therein restored to the public domain the same as though said orders and 
proclamations had not been. issued: Provided further, That lands embraced in such | 
reservations not otherwise disposed of before March first, eighteen hnndred and 
ninety-eight, shall again become subject to the operations of said orders and procla- - 
mations as now existing or hereafter modified by the President. 

. The surveys herein provided for shall be made, under the supervision of thie 
Director of the Geological Survey, by such persou or persons as may be employed 
by or under him for that. purpose, and shall be executed under instructions issiied 
by the Secretary of the Interior; and if subdivision surveys shall be found to be- 
necessary, they shall be executed under the rectangular system, as now provided by 
law. The plats and field notes prepared shall be approved and certified to by the 
Director of the Geological Survey, and two copies of the field notes shall be 
returned, one for the liles in the United States surveyor-general’s office of the State 
im which the reserve is situated, the other in the General Land Office; and twenty 
~ photolithographic copies of the plats shall be returned, one copy for the files in the. 

United States surveyor-general’s office of the State in which the reserve is situated ; 

the original plat and the other copies shall be filed in the General Land Office, and 

shall have the facsimile signature of the Director of the Survey attached. 

- Such surveys, field notes, and plats thus returned shall have the same legal force 
and effect as haveestere given the surveys, field notes,and plats returned through 
the surveyors-general; and such surveys, which include subdivision surveys under 
the rectangular system, shall be approved by the Commissioner of the General Land 
Office as in other cases, and properly certified copies thereof. shall be filed in the re- 
spective land offices of the district in which such lands are situated, as in other cases, 
- All Jaws inconsistent with the provisions hereof are hereby declared inoperative as . 
respects such survey: Provided, however, That a copy of every topographic map and 
other MAps showing the distribution of the forests, together with such field notes 
as may be taken reliuting thereto, shall be certified thereto oy the Director of ae 
Survey and filed in the General Land Office. — 

All public lands heretofore designated and reserved by the Pr esident of the United 
States under the provisions of the Act approved March third, eighteen hundred and 
ninety-one, the orders for which shall be and remain in fnll force and effect, unsus- 
pended and unrevoked, and all public lands that may hereafter be set aside and 
reserved as public forest reserves under said act, shall beas far as practicable con- 
_ trolled and administered in accordance with the following provisions: 

No public forest reservation shall be established, except to improve and protect 
the forest within the reservation, or for the purpose of securing favorable conditions 
of water flows, and to: furnish a peanuts supply of timber for the use and neces. 
sities of citizens of the United States; but it is not the purpose or intent of these 
. provisions, or of the Act providing for such reservations, to authorize the inclusion 
therein of lands more valuable for the miner al therein, or for agricultural PUT pOeeS; 

than for forest purposes. . 

The Secretary of the Jnterior shall make provisions for the protection against . 
destruction by. fire and depredations upon the public forests and forest reservations 
which may have been set aside or which may hereafter be set aside under the said 
Act of March third, eighteen hundred and ninety-one, aud which may be continued; 
and he may make such rules and regulations and establish such service as will insure 

the objects of such reservations, namely, to regulate their occupancy and use and to 
preserve the forests thereon from destruciion; and any violation of the. provisions 
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of this Act: or such rules and reoulations shall be Senne as is ‘provided for i in the 
Act of June fourth, eighteen hundred and eighty- -eight, amending section fifty-three 
hundred and eighty. eight of the Revised Statutes of the United States. 

For the purpose of preserving the living and growing timber and promoting fie 
younger growth on forest reservations, the Secretary of the Interior, under such 
rules and regulations as he shall prescribc, may cause to be designated and appraised 

so much of the dead, matured, or large erowth of trees found upon such forest res- 
ervations as may be compatible with the utilization of the forests thereon, and may 
sell the same for not less than the appraised value in such quantities to each pur- 
chaser as he shall prescribe, to be used in the State or Territory in which such tim- 
ber reservation may be situated, respectively, but not. for export therefrom. Before 
such sale shall take place, notice thereof shall be given by the Commissioner of. the 
General Land Office, for not less than sixty days, by publication in a newspaper of 
_ general circulation, published in the county in which the timber-is situated, if any 
is therein pnblished, and if not, then in anewspaper of general circulation published 
nearest to the reservation, and also in a newspaper of general circulation published 
at the capital of the State or Territory where such reservation exists; payments for 
such timber to be made to the receiver of the local Jand office of the district wherein. 
said timber may be sold, under such rules and regulations as the Secretary of the Inte- 
rior may prescribe; and the moneys arising therefrom shall be accounted for by the 
receiver of such land office to the Commissioner of the General Land Office, in a 
separate account, and shall be covered into the Treasury. Such timber, before being 
sold, shall be marked and designated, and shall be cnt and removed wider the super- 
- vision of some. person appointed for that. purpose bythe Secretary of the. Interior, 
not interested in the purchase or removal of such timber nor in the employment of 
the purchaser thereof. Such supervisor shall inake report in writing to the Commis- 
-8ioner of the General Land Ottice and to the receiver in the land one in which such 
reservation shall be located of his doings in the premises. 

- The Secretary of the Interior may permit, under régulations to be prescribed hy him, 
the use of timber and stone found upon such reservations, free of charge, by bona 
‘fide settlers, miners, residents, and prospectors for minerals, for firewood, fencing; 
‘buildings, mining, prospecting, and other domestic purposes, as may be needed Dy. 
such persons for such purposes; such timber to be used within the St: ite or Terri- 
tory, respectively, where such reservations may be located. 

Nothing herein shall be construed as prohibiting the egress or ingress of actual 
settlers residing within the boundaries of such reservations, or from crossing the’ 
Same to and from their property or homes; and such wagon roads and other improve-. 
ments may be constrneted thereon as may be necessary to reach their homes and to 
utilize their property under such rules and regulations as may be prescribed by the 
Secretary of the Interior. Nor shall anything herein prohibit. any person from: 
entering upon such forest reservations for all pr oper and lawful purposes, including 
that of prospecting, ‘locating, and developing the mineral resources thereof: Pro- 

vided, That such persons  coinply with the rules and regulations covering such forest 
reservations. i i | 

That in cases in which a tract covered bya an ‘steatiictel bons fide claim or by a 

7 patent is included within the limits of a public forest reserva tion, the settler or 

owner thereof may, if he desires to do so, relinquish the tract to the Government, 
and may select in lieu thereof a tract of vacant land open to settlement not exceed- 
ing in area the tract covered by his claim or patent; and no charge shall be made in 

such cases for making the entry of record or issuing the patent to cover the tract | 
selected: Provided further, That in cases of unperfected claims the requirements of 

the laws respecting settlement, residence, improvements, and so forth, are complied’ 
with on the new claims, credit being allowed — thé time spent on the uke: 

claims. 

 The-settlers residing within the exterior boundaries of such forest reservations, or 
in the vicinity thereof, may maintain schools and churches within such reservation, 
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oad for that purpose may occupy any part of said forest reservation, not sxseging | 
two acres for each schoolhouse and one acre for a church. 

_ The jurisdiction, both. civil and criminal, over persons within such reservations, 
shall not be affected or changed by reason of the existence of such reservations, 

except so far as the punishment of offenses against the United States therein is con- 
cerned; the intent and meaning of this provision being that the State wherein any 

such reservation is situated shall not, by reason of the establishment thereof, lose 

its jurisdiction, nor the inhabitants thereof their rights and privileges as citizens, 

or be absolved from their duties as citizens of the State. ; 

All waters on such reservations may be used for domestic, mining, milling, or irri- 

- gation purposes, under the laws of the State whereiu such forest reservations are — 
situated, or under the laws of the United States and the Tules and regulations estab- 
lished thereunder: 

Upon the recommendation of the Baskounty of the Interior, with the approval af 
the President, after sixty days’ notice thereof, published in two papers of general | 
circulation in the State or Territory wherein any forest reservation is situated, and 
near the said reservation, any public lands embraced within the limits of any forest 
reservation which, after due examinaticn by personal inspection of a competent per- 
son appointed for that purpose by the Secretary of the Interior, shall be found better 
adapted for mining or for agricultural purposes than for forest usage, may be restored. 
tothe public domain. And any mineral lands in any forest reservation which have 
been or which may be shown to be such, and subject to entry under the existing 
mining laws of the United States and the rules and regulations applying thereto, 
shall continue to be subject to such location and. entry, notwithstanding any pro- 
visions herein contained. 

The President is hereby authorized atany time to modify any Weeoutive order that 
has been or. may hereafter be made establishing any forest reserve, and by such 
modification may reduce the area or change the boundary lines of eee reserve, or 
may vacate altogether any order creating such reserve. | 
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| eeses: June 4, 1897. 
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Abandomment. — Page. 


See Contest, Residence. 


Accounts. 
The adjustment of aepity surveyors’, is 
made npon the intrinsic evidence fur: 
nished by the field notes of survey, sworn 


‘to and returued by the deputy, and not 


upon independent supplemental state- 


Circular of June 5, 1897, as to unearned 


fees and unofficial moneys...---.-..-.--.- 


Adverse Claim. 
See Mining Claim. : 


Affidavit.. 

' In those States or Pensitonies whose 
laws do not torbid an attorney to admin- 
ister an oath to a client, the necessary 
oath to a contest affidavit may be admin- 
istered by an officer or notary who is also 

' the. attorney of the contestant; but in 
States where the local laws forbid snch 
practice it will not be allowed by the Land 
DGpaArtent.snsicn eres se Stan gee seed se 


Alaska. 


Surveys under the act of 1891 are , not : 


authorized in the absence of a formal ap- 
plication therefor, verified by affidavit, 


showing the character, extent, and ap-— 
proximate value of the improvements © 
owned by the claimant. ......----.--..... 


A survey of lands under sections 12 and 
13, act of March 3, 1891, should not be al- 
lowed to include a ditch or water way, 
used by native Alaskan villagers for the 
purpose of securing the necessary fresh- 
water supply for domestic use and con- 
BUM PUG sts ta neee Sewanee erates Ss 
On application to purchase land under 
the act of Marchi 3, 1891, the extent of the 
actual use and occupancy of the land 
should not be determined on the report of 
the deputy surveyor alone, and Boe to 
the snbmission of final proof..--....--.- 
In the survey of land desired for a fish- 
ing station, under the provisions of sec- 
tion 12, act of March 3, 1891, a failure to 
observe the requirement that the land 
_ shall be taken as near as practicable in a 
. square form, will not be excused on the 
ground that the land excluded is valueless 
‘for fishing Purposes - ---..42+..2.-s6s0 000. 
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Alienation. | | 
A written agreement to convey the jJand . 
_ covered by a homestead entry, made prior 











to the submission of final proof, will de- 
feat the right of the evtryman to perfect 
LIS ONY .cne Gi cece we cs ese daecnneeeeees 

An agreement to convey part of the land 
covered by a homestead entry after final 
proof, with possession given under such 
contract, calls for cancellation of the en- 
try, although the agreement may have 


‘been made in the compromise of a prior 


contest against the entry in question. ..- 
‘The-execution of a deed to a half inter- 


estin the land covered by a homestead en- 


try, prior to the submission of final proof, 


defeats the right to patent, though 1t may. 


appear that the entryman had lived on 


the land for five years.prior to, and that 


the grantee under the deed is ase ae no 
claim thereunder. «6. -.01g.008ceeee tenes 


An agreem-nt by @ desert-land entrr- 


man to convey title to the land after the 
submission of final proof will not operate 
to defeat the entry, where said agreement 


was entered into after the passage of the 


amendatory act of March 3, 1891, which 
recognizes the right of assigument in the 
entryman, and where the initial eniry ap- 
pears to have been made in good faith.... 

An agreement by a desert-land entry- 
man, made subsegnent to the initial entry, 
to convey title to the water supply after 
the submission of final proof, is not ground 
for cancellation, if it appears that such 
agreement was afterwards, and prior to 
final proof, repudiated.....- apne epestas : 


Amendment. 


See Entry. 


Appeal. 


' See Practice. . 


Application 


To enter shonld-not be received during 
the time allowed for appeal from a judg- 


ment canceling a prior entry of the land.. 
applied for; nor the land so involved held. 
subject to entry, or application to enter, | 
wutil the rights of the entryman have been . | 
finally determined ..-.......------.aecee 81, 209 


Of a third. party to enter land em- 
braced within a judgment of cancellation, 
rendered by the Department, should be 

— 601 


Page.’ 


79 


' 337 


100 


100 


602. 


received and held to await action on the 
part of the successful contestant; and if 
the preferred right of the said contestant 


is subsequently waired, the application to . 


enter, so held in aheyance, is entitled to 
precedence as against other claims arising 
subsequently thereto..........---. evaiieas 

To enter, accompanied by relinqguish- 


ment of entry under contest, made by a 
stranger to the record, should be held to _ 


await the expiration of the time allowed 


a successful contestant for the exercise 
of his preferred right of entry, or may be 


allowed if it appears that such contest- 
ant is disqualified to make entr y: or has 
waived his preferred right ............-.. 

Lands embraced within a depar tmental 


order directing their. reservation until . 


further instructions are not subject to 
entry during the pendency of said order... 

To enter filed within the pendency of an 
executive withdrawal of the land for a 


public purpose confers no right; but itis. — 
within the exercise of departmental dis- . 


_ cretion, on the removal of the reservation, 


_ to recognize applications so filed, subject’. 


to prior adverse claims.......:.-..-.----. 
To amend a homestead entry, by includ- 
ing thereiu an additional tract, operates 
to reserve the land covered thereby, so far 
as the rights of the applicant are con- 
cerned, until final action thereon 
. Tomake homestead entry or pre-emption 
filing, made by an alien prior to declara- 


tion of intention to become a citizen, con- 


- fers no right either under the pre-emption 
or homestead law, and a settler occupy- 
ing such status is without protection as 


against an intervening adverse claim of 


_ TIMBER CULTURE. 


To make timber culture entry of land 


withdrawn for the benefit of a railroad 
grant confers no right as against the grant 
or the government, and if the land, so 
applied for, is subsequently restored to 
the public domain, after the repeal of the 
_timber cnJture law, theré is no right in 
the applicant that brings him within the 
protective terms of said repeal........... 


The right secured by a, erroneously re- — 


jected and pending on appeal, may be ex: 
ercised by the heir of the applicant...-.. 


Attermey. | 
May administer oath as s notary public, 
to cortest affidavit made by client, in 
States and Territories where an attorney 
is not. prohibited from administering oath 
to client: (esteisestevetlod oni ewes eu tees 
In good standing before the Land De- 
partment is entitled to inspect reports of 
special agent on which final action has 


heen taken by the General and Office | 


adverse to the interest of his client....:. 
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434. 


_ 280 
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man is void for want of jurisdiction 


Certificate. 


INDEX. 


In good standing, admitted to practice 


OP Wis Clieiti cs. toni euicuslncewcaccwese 

Right to appear and file motion not 
recognized. until due compliance with 
departmental regulations with respect to 
the admission of, to practice before the 
Department ...c..000% He Siecle eancene otiseiaets 


Boundary of State. 


See States. 


‘Cancellation. 


See Judgment, 
Of an entry without notice to the entry- 


See Serip. 


Certification. 


See Patent. 


Certiorari. 


A writ of, will not issne where it is ap- 


_. parent that the appeal, if before the De- 


partment, would be dismissed........... 
An application for a writ of, will- be 


- denied where the applicant has not pre- 


viously sought relief through appeal, as 


provided in the Rules of. Practice........ 


Rule 85 of Practice operates as a super- 
sedeas for the time specified therein, but 


. is nota limitation upon the power of the 


Secretary of the Interior to grant an ap- 
plication for, even though not filed within 
CHSE TNCs. Sct cednssedee nese hla yeeeedans 

Delay in the application for a writ of, 
and the allowance of an adverse entry 


under the Commissioner’s decision com- 


plained of, will not defeat the right of the 


Page. 


_ before the Department, is not required to 
file written authority to BEDESE on behalf 


472 


52. 


230 


944 


385 


applicant to a decision on the merits of | 
the case, where the rights of third parties” 


are not effected thereby, and the status of 
the adverse party is not due to any neg- 


lect or delay on tho part of the applicant, 


and where the entry of such party is made 
with full notice of the applicant’s rights 
in th6. PrOMISGS 22 6ch oa eset locke s coSe 

The writ of, will not be granted if the 


385 


petitioner. fails to show that the decision | 


complained of is erroneous, and did not 
_ render substantial justice inthe premises. 


May be allowed where failure to appeal 
in time is due to accident or mistake, 


570 


which is satisfactorily explained, if such — 


- action will not result in injury to inno- 


cent parties....... ellis ule i ai Da are che 


Chippewa Pine Lands. 


See Jndian Lands. 


See Tables of, page xix. 


| Citizenship. 


Children born of a white man, a citizen 


570 


Circulars and Austructioms. 


of the United States, and an Indian - 


woman, his wife, follow the status of the 


father in the matter of--.......-.. Jetteeees 


Coal Lands. 

The price of, is dependent upon its dis- 
‘tance from a completed railroad at the date 
of entry, and not at the date of the appli- 
BPN OM as ouies weedsews dcieol ear eawe we eee kee oe 

A claimant who appears, on the last 
day of the life of his filing, at the local 
office and within the business hours desig- 
. nated by official regnlations, and is pre- 
veuted from submitting his final proof 
and making payment at such time by the 
receiver's office being closed contrary to 
said regulations, should not be regarded 
as in default, where such proof and pay- 
roent are tendered on the next business 


Confirmation. | 
SECTION 7 AcT oF Marcu 3, 1891. 


Of a soldier’s additional homestead 
entry, is not defeated by. the failure of the 
register to issue the formal final certifi- 
cate, where it appears from the record 
that tlie soldier complied with. all the 


requirements of the law and regulations 


GNEVEUDOSL iced cnwhe teeuvoeeetaekeews 

As between a purchaser from the ‘en- 
tryman and one holding under a. subse- 
quent tax sale of the land, the benefit of 
the confirmatory provisions of section 7 


must be pecomled to the holder of the tax 


Commutation. : 
See Entry; Homestead. 


s 


Contest. 
Second, ou issue once tried and deter- 
mined will not be allowed...............- 


The general rule that a settler claiming ~ 


- priority over one having an entry of 
-reeord must establish his claim by a:pre- 


 ponderance of the evidence may be so far 


departed from, in a special case, as to 
reach an equitable eonclusion, where, on 
the facts shown, justice and equity re- 
quire a division of the land between the 
POTS creer ce aeeress Pew y elie eee 

No right can he secured under the con- 
test of one attacking an entry on ihe 
- ground of prior settlement, in the absence 
- of some special equity shown, if the 


charge as made is not established by a 


preponderance of the evidence........... 
_ Against a homestead cntry, on the 
ground of priority of settlement, must 
fail, if the allegatiou is not made good by 
some preponderance of the evidence..... 
‘Against a homestead entry on the 


ground alone that. the land embraced — 


therein is unfit for cultivation, and of no 
value except for the timber thereon, will 
not be entertained.............222........ 

‘A motion to dismiss a, for iniormality 
in the affidavit of contest, and the want 
of acorroburatory affidavit, may be prop- 
erly overruled by the local office, as its 
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| Page. 
jurisdiction is not dependent upon the . 
affidavit of contest, but upon the service 
of notice .-........ eee ee ee: 383 
After the expiration of five years under 
a homestead entry a charge of abandon- 
ment and change of residence will not be | 
entertained against the same, in the 
absence of an allegation that the entryman 
failed to comply with the law as to resi- 
dence and cultivation during the statutory ; 
§ DOLIOG vac cnet cohen Seance eee eae ean es 398 | 
A charge of failure to submit final proof 
within the statutory period of seven years 
from the date of homestead entry states 
no cause of action against an entryman 
that is entitled to the additional year con- 
ferred by the act of July 26, 1894.-....--. 398° 
The action of the Office of Indian Affairs 
on allotments is conclusive, so far as the 
General Land Office is concerned, as to 
whether the Indian was a settler on the | 
land, and whether he was entitled as an. 
Indian to receive an allotment ........--- 424 
On proper charge made, may be enter- - 
tained against an approved Indian allot- 
MONG ons ciceheeseecse rsh ewiesd son eepee eas 264 
Against the entry of an insane home- 
steader must fail if-it appears that. the 
entryman. had complied with the law up 
to the time when he became insane -..... 494 


Contestant. 


The preferred right of a successful, is 
not defeated or impaired bv adverse settle- 
ment claims acquired subsequent to the 
entry under attack...-. re eat eee Po a 
A settlement on land covered by the 
entry of another, confers no right as 
against asuccessful, who secures the can- - 
cellation of such entry ee nen seer neeeneeane - 432 
The right of a successfal, accorded by 
section 2, act of May 14, 1880, is not de- 
pendent upon the truth of the charge as 
laid, if the cancellatiou of the entry is the 
result of a contest prosecuted in good 
ERUEY cine od bee ncatiel yaa de eee yee eee ke’ - 221 
Acquires no right by acontest against — 
an entry of lands reserved on account of ~ 
a railroad grant, that will defeat the right 
of the entryman, who is in possession as 
a licensee, to purctiase the land under the 
provisions of section 3, act of September 
29, 1890, and the amendatory act of Janu- 
OEY Con O00 ncdeo wees owe ees eee cats 406 
Under the. regulations of the Depart- 
ment, land included within the occupancy 
of an Indian is not subject to entry, and a 
contest against an entry of land, so ex- 
cluded from disposition, will confer no 
right upon the, that will prev ent the De- 
partment from subsequently holding the 
land in: reservation, with a view to its 
allotment to the Indian ........---..1...- 413 
_A duly appointed guardian of theminor 
children of a deceased soldier may insti- — 
tute’ a ‘contest, ou behalf of his wards, 


604 


and, in the event of success, exercise the 
preference right by filing a_ soldier’s 


INDEX, 


Page. 


declaratory statement for the benefit of ' 
. said minor ehildren: and this right will 


not be defeated by the failure of the guar- 
dian to set forth in the atfidavit of contest 


the capacity in which he was then acting. 


_ Iu the case of a departmental decision 
rendered prior to the change of practice, 
following the decision in Allen v. Price, 
as to closing cases on review, but wherein 


notice of such decision is not given by 


the local office until after such change of 
practice, the, is entitled to the protection 
provided for under the new practice 


@dDesert Land. 
See Entry. 


A relinquishmecnt on the part of the . 


State of, included in acontract made under 
section 4, act of August 18, 1894, to be 
_ effective must be executed by the officers 
designated. by the State legislature to 
manage and dispose of said lands 

Under the provisions of the act of 1894, 
the departmental regulations thereunder, 
and the terms of the State act, the maps, 
and lists of selections shown thereby, are 
properly autheuticated by the signature 
of the chief clerk of the State board of 
land commissioners . 


i i 


Donation Claim. 

Of a married man embracing more than 
three hundred and twenty acres is not 
“-void, but voidable...... ee ae Bee eare 


Entry. . 


DESERT LAND - 
In determining qhsiiee a, 1s within the 
rule as to compactness no inflexible rule 


can be laid down, but each case must be | 
considered in the light of the facts pre- 


‘Made under the act of Mareh 3, 1877, by — 


~ one not a citizen of the State in whieh the 
land is situated, but a qualified citizen of 
the United States; may be perfected un- 
der the amendatory «ect of Mareh 3, 1891.. 

The provisions of the amendatory des- 
ert-land act of March 3, 1891, requiring the 
entryman to be a resident citizen of the 
State in which the laud is situated, are 
not applicable to eutry made prion to the 
passage of said act .--..-2 2.22... ee eee eee 

‘The act of March 3, 1891, amending the 
desert-land act of March 3, 1877, operates 
to confer upon entrymen under the origi- 
nal act, at their option, the additional 
time for effecting reclamation provided 
for in said amendatory act, and an entry 
occupying such status, on which final 
- proof has not been submitted, is within the 
provisions of the act of July 26, 1894, ex- 
tendiug the time for making final proot 
and payment Yee eae cme ee ci erase Bone eee 


308 | 


466 


An agreement by a desert entryman, 


made subsequent to the original entry, to 


eonvey title to the water supply after the 
submission of final proof, is not ground 


Page. 


for cancellation, if. it appears that such — 


agreement was afterwards, and prior to 
- final proof, repudiated 


Ce 


Orders of the General Land Office made 
on the submission of annual, are interloc- 
utory in character, and no B apbeat: will lie 
therefrom 

The period covered iby depar tmental or- 


ey 


- der suspending a, must be excluded in 


computing the time within which recla- 


100 


306 


mation must be effected and ae proot : 


PRG 5: Soe send sew iweb ea Se ecine tenets Jackin 
A mortgage of land covered by a, can 


not be regarded as entitling the mort- 


gagee to the status of an assignee of the 


- entry until after foreclosure of the mort- 


gage, if, under the laws of the State in 
which the iand is situated, a mortgage of 
real property is nota bonreyance. thereof. 


HOMESTEAD. 

The right to make a second, may ‘be. ac- 
corded to one who in good faith relin- 
quishes the first on account of an adverse 


claim asserted to the land included therein © 


The commutation of a, prior to the pas- 


gage of the act of March 2. 1889, defeats 


the right to make a second, under section 
2 of said act 
An official certificate. of the register as 


es 


to the truthfulness of the applicant may 


be accepted in lieu of the corroboratory 


418 


531 


56] 


affidavit required in the case of an appli- . 


cation to make second, where the failure 


to furnish such affidavit is satisfactorily 
se apap 

‘The right to make a second, may be 
recognized where the first through mis- 
take was not made for the land intended, 
and was accordingly relinguished........ 

“May be amended to eorrespond with 
settlement, as against an intervening 
entryman, if priority of settlement is 


see ee wee wee eee eee eee 


shown by the applicant and it does not. 
- appear that he is estopped by his own 


acts from setting up his right as against 
the adverse claimant.....-............... 

When found to embrace non-contiguous 
tracts the entryman should be called upon 


to elect which tract or traets he will relin- 
- quish in order to bring the entry within 


the ruleas to contiguity; and if the entry- 
man fails to take such. action :the entry 
may then be eanceled as to such traets as 
may be deemed proper, having due ce 
to interests shown by incumbrancers. a 


TIMBER QULTURE, 

Under the amendatory provisions of the 
act of March 8, 1893, the failure of' a tim- 
ber culture entryman, who has complied 
with the law for the period of eight years 


16 


16 


135 


~~ 


from date of, to continue such compliance 
with law, will not defeat his right to a 
patent, though he may not have succeeded 
in securing a growth of trees.-.--..-...--. 

Where the notice of the expiration of the 
statutory life of a, is not given in accord- 
ance with the address furnished and the 
entry is canceled for failure to submit final 


proof it should be reinstated ;.and equita- 


ble action thereon wil] not be defeated by 


INDEX. 


Page. 


4A8 


the intervening entry of another if good. 


faith is manifest and the final proof 


_shows due compliance with thelaw except 


in the matter of submitting proof within 
the statutory period.......-.....-----++-- 


Estopp el. 


288 


The right of a settler to make home- 


stead entry will not be defeated by the 


_ prior application of an adverse plaimant 
if, by the conduct of said claimant, he is 


estopped from asserting his claim as 
against such settler..-.-- Batt ete esata a 


Evidence. 


The local ofticers, after due notice given, 
may inspect the premises in dispute and 
use the information thus obtained as an 
aid to the proper understanding and val- 
uation of the evidence adduced at the 
hearing 
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The burden of proof rests npon one who. 


attacks an approved Indian allotment, 
alleging a superior right to the land 
covered thereby...-..-------2-+--- essere: 

If the burden, of proof is improperiy 
placed, and accepted as placed without 
objection, the party so relieved from said 
burden is not in a position to complain of 
such action on appeal, in the absence of 
an attempt in the appellate tribunal to 


323 


shift thé burden, and apply the changed | 


siandard to the record made on the hear- 
ing in the local office...-........-.---...4. 

The conviction of a person on a charge 
of perjury committed in a case where 
another party is an applicant for land, 
and the issue is ‘'soonerism,” and such 


507 


person testifies that neither he nor such | 


applicant were in the territory within the 


prohibited period, is not necessarily con- 
clusive as to such person’s qualification, 
though affecting his credibility as a wit- 


Fees. 


Unearned and unofficial moneys; circu- 
Jar of June 5,1897.......... 

On the location of desert lands by a 
State under the fourth section of the act 
of August 18, 1894, the register and re- 
ceiver are each entitled to a fee from the 
State of $1 for each final location of 160 


ee 


400 


66 


On filing selections under the act of 


January 12, 1891, the railroad company 
must pay the rae. sie'dnn oak Ovi eaw eds 


who makes settlement primarily 


Filin x, 


Made by an alien confers no right under 
the pre-emption law as against an inter- 


~ vening adverse claim a iat Sia cid a tetata tees ote. d ew ite ; 


Final Proof. 


Failure to submit, within statutory pe- 
riod not treated as default, where the 


claimant appears on the last day of such. 


period, and within business honrs, and 
finds the receiver s office closed contrary 
to the regulations, und thereafter submits 


- proof on the next business day......---.. 


| ” 


Page. 
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46 


The submission of pre-emption, without — 


payment of the purchase price of the land 


“as required by law, will not protect the 


pre-emptor as against an intervening ad- 
WOLSO CLAIM o5 os eet eee Seed da ches cee 

Can not be submitted on a homestead 
entry made under the act of August 23, 
1894, of lands within an abandoned mili- 
tary reservation, prior to the appraisal of 


the reservahion.....-........--.-----.--ee 


The act of March 4, 1996, relieves a tim- 


153 | 


335 


ber-culture entryman from the require- - 


ment of appearing before the local office, 


or au office designated by statute within 
the county in which the land is situated, 
on the submission of, but does not modify 
prior legislation or regulations thereun- 
der with respect to the testimony of his 


"ROVE TOSS EB ts.2.d hl iiine A cui dau'y eatin uaencieces 


DESERT LAND 
See Hrtry. 


Forest Manmds. 


See Reservation. 


Homestend. 


See Hnitry; Oklahoma Lands. 


443 


The law does not contemplate that the 


Tight of entry shall be exereised by one 
and 
chiefly for trade and business, and not for 
aericultural purposes ....-.2....--------- 


24 


An act of a ‘Territorial legislature estab- — 


lishing the corporate limits of a city, so 


as to inelnde therein lands embraced at 


such time within an Indian reservation, 
is inuperative as to the lands so reserved, 
and on the removal of the reservation no 
bar to the allowance of an entry....-.-... - 

‘The prohibitory provision iu section 
2289 R.S., as amended by section 5, act of 
March 3, 1891, that ‘‘no person who is the 
proprietor of more than one hundred and 
sixty acres of land in any State or Terri- 
tory shall acquire any right under the 
homestead law,” is no bar to the allow- 
ance of an entry based upon an applica- 
tion made -prior to the passage of said 
amendatory act, and strictly in compli- 


‘ance with the laws and regulations then 


MI TOPCGs:- Sees eoabemies ese seoledcssleeyee gs 

The settlement of a homesteader, who 
dies prior to the expiration of the time 
given for the assertion of his right, with- 


~526 


343 


606 


out having made application to enter, in- 
ures to the benefit of his widow; aud her 


subsequent. remarriage will not defeat. 


her claim as the successor to the right 
of her deceased husband......--.-------. 
The right of a deserted wife, who is liv- 


| Page. 


— 181 


ing on the land covered by the entry of. 


her husband, attaches at once on the filing 
ot his relinquishment, and defeats the in- 
_ tervening adverse entry of another ee cote 

Entry of insane claimant may be proved 
up by person authorized to act for him 
during his disability... 

The right of a settler | to make entry will 
not be defeated by the prior application 


ere eee ee —_-s em ee 


495 


of an adverse claimant, if, by the conduct | 


of said claimant, he is estopped from 
asserting his claim.asagainst such settler, 
and it appears that said claim is wauting 
TM POO TAIL cc ices ine eeorrates saved eemdy 
The action of a homesteader in cntting 
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saa selling timber growing on the land. 


covered by his entry should not be held 
sufficient to justify cancellation of the 
entry, on the ground of fraudulent intent 


in making the same, if the entryman is 


actually residing on the Jand and appar- 
ently expending the proceeds of the tim- 
ber in the permanent pepe eens of his 


ADDITIONAL. 

The right to make additional entr 'y 
under section 6, act of March 2, 1889, is 
limited to cases where the original entry 
was made prior to the passage of said act. 


ADJOINING FARM. 

Is invalid, and will not be Alaeea i 
stand if the entryman was not in fact the 
-owner of the alleged original farm at the 
time of entry. 


Comm UTED. 

An: order directing the cancellation of 
a prematurely commuted homestead entry 
will not defeat action under the contirma- 


ee ey 


454. 


23 


tory provisions of the act of June 3, 1896, _ 


if such order has not become final . Jae cie 


SOLDIERS, 

_ A soldier who has filed a homestead 
declaratory statement is entitled to six 
calendar months after such filing within 


351 


which to make entry, and commence set- 


tlement and improvement; and in the 
computation of such time the day of filing 
the declaratory statement should be ex- 
cluded, and the last day of the apeoied 
period inelnded 

There is nothing in section 2304, R. S., 
which authorizes a soldier tomake a home- 
stead entry who has perfeeted an entry 
under the provisions of the general act.. 


SoLpieRS ADDITIONAL. 
Certificates of right, regularly iastied, 
and located by boua fide purchasers 


Ce 


38 


561 











gaid act 


~ INDEX. 


thereof, but thereafter canceled for ille- 
gality, and so remaining unsatisfied at 
the passage of the act of August 18, 1894, 
are by said act validated, and may be re- 
issued for the benefit ot a bona fide pur- 


- Ghaser thereof ..... Bae ae Care heen nara ae 


Under the act of August 18, 1894, an 
entry made on a certificate of right is 
valid, and must be approved, where the 


jand is held by a bona fide purchaser, 


though the issuance of the certificate may 
have been secured through fraud; and the 


_ patent in such case should issue in the 


name of the assignee..........--------65- 
-There is no authority of law for the in- 


-sertion of a condition in a soldier’s certi- 
' ficate of right, requiring settlement and 


residence on the part of the soldier, w here 
the original entry was abandoned; and 


- Page 
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it therefore follows that in recertifying » 


the additional right iu the-name of a 
transferee, under the act of August 18, 
1894, such a condition, contained in the 


original certificate, should be omitted. - 


Inde manndty. 


See Railroad Grant; 
Svuamp Land. 


Indian Lamds. 


School Land; | 


The Department las authority to cancel 


entries of Osage ceded lands where de- 


fault exists as to the pay aeey of the pur- 


Chase Price......-. 22... 20-2 eee eee eee ee 
The preferred right of homestead entry 
accorded to actual settlers by the act of 
June 17, 1892, opening the Klamath River 
Indian Reservation, does not extend to 
lands returned as swamp and overflowed, 
and so represented on the approved to wn- 
ship surveys and plats ......-..-.-------- 
The issuance of a trust patent on an 
Indian allotment terminates the jurisdic- 
tion of the Secretary of the Interior over 
the lands covered thereby as publiclands, 
and he consequently has no authority, iu 


26 


the ahsence of special statutory provi-_ 


sion, to cancel such patents for the purpose 
of correcting erroneous allotments....... 
The authority conferred upon the Sec- 


_ retary of the Interior by the aet of Jan- 


uary 26, 1895, to cancel a trust patent, im 
order to correct a mistake in the allotment, 
is limited to cases-in which the alleged 
error is one of those specifically named in 


a ee 


214 
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The act of January 26, 1895, authorizing ~ 


the Secretary of the Interior to cancel 


patents issued on Indian allotments, for — 


the correction of mistakes therein, is lim- 
ited in its operation to a specified class of 
trust patents, and is not applicable to a 


patent that conveys a title in fee simple... 


The Secretary of the Interior has au- 


thority to investigate tho validity of an_ 


Indian allotment at any time prior to the 


issue of the first patent provided for un- 
der the allotment law, and, on suflicient 
cause shown, torescind the approvalof an 
allotment and reject it .. 

The ‘action of the Office of Indian Af- 


seer em eee tee eee 


fairs on allotments is conclusive, so far as. 


the General Land Office is eoncerned, as to 

whether the Indian was a settler on the 
land, and whether he was entitled, as an 

Indian, to receive an allotment... SOS atc 

The patents issued on Indian allotments 

in the Cherokee Outlet were not condi- 


INDEX. 
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264 


124 


tional, but conveyed a fee-simple title, 


and the Department-is consequently with- 


out jurisdiction over the lands covered _. 


by said patents.< 60. sacceewde resets cee ew ees 


935 


Children born of aiwhite man, a citizen 


of the United States, and an Indian 
woman, his wife, follow the status of the 
father in the matter of citizenship, and 
are therefore not entitled .to allotmeuts 
under section 4, act of February §&, 1887, 
as amended by the act of February 28, 


An allotment: duly made and Ear 


must be regarded as a judicial determina- 
tion that the allottee is entitled to an 
allotment in the reservation involved, 
and such question, so determined, must 
_ thereafter be held res judicata...-....--. 

A departmental determination that an 
applicant for the right of allotment is 
entitled to recognition, so far as tribal 
relationship is conecrned, removes such 
question from further consideration in 
subsequent proceedings involving the 
assertion of said afohitcs plat eae Stee Ss 

An allotment made and approved on the 
selection of the allotting agent, and with- 
out a formal selection on the part of the 
allottee, is not for such reason inyalid. .. 
. An adverse claim set up against an ap- 


proved allotment by another applicant: 


for the right of allotment, and based on 
alleged prior selection and improvement 
_ of the tract in question, can not be recog- 


nized, in the absence of an affirmative | 


showing: of: Injustice done, amounting to 
a fraud upon his equitable rights in the 
PIOINiSCs. yo Jecueeesdswesasse ers soeveecwes 

The relinquishment of an allotment i is 
inoperative if not approved by the De- 
POTUMeN boss VS sssecesuee cates oseeee see as 

Under section 8, act of March 2, 1889, 
all ‘‘Indians receiving rations ”’ at a reser- 
vation, on the date of the President's 
order directing allotments thereof, are 
entitled to recognition under said order.. 

Under the regulations of the Depart- 
‘ment, land ineluded within the occupancy 
of an Indian is not subject to entry, and 
a contest against an entry of land, so ex- 
cluded from disposition, will confer no 
right npon the contestant that will pre- 
_vent the. Department. from subsequently 
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Page. 


holding the land in reservation, with a 
view to its allotment to the Indian-...... : 
The joint resolution of December 19, 1893, 
confirming bona fide pre-emption filings, 
and homestead filings, or entries, within 
the Mille Lac Indian reservation, allowed 
between January 9, 1891, and the receipt 
of notice at the local office of the depart- 
mental decision of April 22, 1892, operates 
to validate settlement rights covered by 
filings or entries thus ‘allowed, whether 
initiated before or after January 9, 1891; 
hence, as between parties claiming under 


- said protective legislation, priority of set- 
_ tlement may properly form a material 


Allotments on the. Swinomish Indian 
reser vation may be made prior to the es- 
tablishment of actual residence by the 


489° 


allottees, it appearing that the lands se- _— 


lected are partly covered by tidal over- 
flow, and that the portion not so covered 
is cultivated by said allottees, and farther, 
that when allotment is made the Indians 
will be enabled to protect their lands from 
said overflow and thus secure per manent 
WONG ES Ae capa chee koa gta as eetees wise ae mates 
‘The act of August 15, 1894, aodifying 
as to the citizen “Pottawatomic and Ab- 
sentee Shawnee Indians, the inhibition 
against alienation contained in the general 
allotment act, docs not authorize a sale of 
allotted lands held by a minor heir_....... 
An appraisal of unallolted Pottawato-_ 
mie lands, as provided for in the treaty of 
November 15, 1861, is not called for, if it 
appears that there is a bona fide claimant 
therefor who is within the protective - 
clause of the subsequent treaty of Febru- 
BEY 26 LOO buiase ccie ews pote eevnna wines ce 
Cash entries of Chippewa pine lands, 
made after due offering under section 5, 
act of January 14, 1889, and the amenda- 
tory act of February 26, 1896, should not 
be canceled for inadequacy of considera- . 


tion, where the appraised value of the— 


land was paid; and there is no evidence of 
collusion between the purchaser and the 


government appraiser, unless such inade- 


uacy is so great as to amount to a fraud. 
quacy 1 s 


OL TN POSTON cece el Po oa eae 


Directions given for withholding Chip- 
pewa pine lands from sale until further 


_ orders, and the Commissioner instructed | 


to proceed with the survey of said lands, 


~ and report with oo thereto..-..-.-.. 


Emsamity. | 
See Homestead; Contest; Relinzuishinent. 


Hnstruactions amd Circulars. 


See Tables of, page xix. 


isolated Tract. . 


Section 2455 R.S., as amended by: the 
act of February 26, 1895, contemplates 
that no tract shall be regarded as isolated, 


‘509 


S11 


513 


517 


608 


Page. 


within the meaning of the law, unless at 
the time of the application to have it sold 


under said section the land surrounding 


said tract is included within entries, fil- 
ings, or sales, made at least three years 
prior thereto.-..--.-.----.-+-+-- Pere 2 


Judes pent. 

’ Under a decision holding an entry for 
cancellation, if within a specified period 
the entryman fails to comply with certain 
requivements, or appeal, the judgment 
becomes final at the expiration of said 


period, if the requirements of said deci- 


sion are not complied with, and no appeal 
is taken, and the land involved is there- 
after open to eniry by the first legal 
: applicant sre eh ana ate tata cette sata im tat ieee 


Furisdiction 
Of the local office in case of a heari ing is 
acquired by notice, and is not dependent 
upon the afiidav it of contest....-.- ‘aecheed 


Land Department. 
A surveyor-general, who orders and 
approves the survey of a wining claim, is 
disqualified as anapplicant therefor under 
the provisions of section 452 R. S., and 
the departmental regulations therennder, 


while holding such office:....-. Saisie weeee | 


Mineral Land. 


Instructions of April 9, 1897, as torail- - 


~ road and State selections in mineral belts. 
’ Instructions of May 10, 1897, as to non- 
mineral affidavit in case of railroad and 


State selections in mineral belts...-... saes 

The existence of a mineral location - 
raises the presumption. that the location 
has beeu made in conformity with law, . 


and that the land covered thereby is min- 
OPaL IE CHATACLED shes dee ees osat eenes odes 


thata person of ordinary. prudence would 


be justified in further expenditures, with. 


a reasonable prospect of success in devel- 
oping a mine, the land may be properly 
regarded as mineral in character..:...... 
_ Ahearing will not be ordered on an alle- 


gation that a tract of land, embraced — 


‘within a certified list of State selections, 


was not, on account of its prior known . 
mineral character, intended to be granted, 


to the. State, except upon a strong prima 
facie showing in ‘support of such ullgg? - 
HON sence hce Pat pacha eect ere ue led 


296 


208 


388 


416— 


1972 
Where mineral is found, and itappears _ 


486 


The burden of proof is properly upon - 


one alleging. the mineral character of a_ 


_tract that has, prior thereto, been. ad- 
judged agricultural.........--..--..---+- 
If the burden of proof as to the eharac- 

. ter of land is improperly placed, and ac- 
cepted as plaeed without objection, the 


party so relieved from said burden is not: 


in a position to complain of such action 


on appeal, in“the absence of an attempt in | 


217 





INDEX. . 


and apply the changed standard to the 


record made on the hearing ; in the local - 


In case of an attack on a mineral loca- 


~ tion of land that has once been adjudged 


mineral in character, the abandonment or 


forfeiture of the claim must be shown hy” 


clear and unmistakable evidence...-..... 
The non-mineral character of a tract of 
land having been determined as the result 


of ahearing had on that issue, the Depart- | 


ment is not justified in ordering another 
hearing on the sanie issue, in the absence 
of a clear showing of development made 
since the prior hearing, such as, if sup- 
ported by the evidence at the hearing ap- 
plied for, would elearly demonstrate that 
since such prior hearing mineral has been 
discovered in such quantities, and by such 
thorough work on the premises, as toover- 
come the effect of the previous judgment 
as to the character of the land....---.... 

In a hearing ordered to determine the 
alleged known mineral eharacter of land 
embraced in an agricultural entry, made 


at the couclusion of apr ior contest involy- 
“ing the character of the land, the evidence 


must be confined to discoveries after the 


date of the first hearing, ‘and prior to the | 


allowance of the entry...-....-------- awe 


NE iminag Cladam. 


Circular of February 25, 1997, under the 


act of February JJ, 1897,, epinorene , 


placer entry of oil lands.....-....-.-i.2-- 
Paragraph 29, of mining fooniations: 


amended, and directions. piven for due | 
promulgation DICLOOI 2 Sintwn Sai cenedatatas . 


The notice of an spalicaden for a min- 


eral patent should, in stating the names. 
of adjacent claims, include unsurveyed-as 


well as surveyed claims.-.....-...---.--.. 
Failure to include in the posted and 


graph 29, of mining regulations, will not 
render new notice necessary, where the 
notice as given is substantially in con- 


formity with the practice heretofore ob- 
_ served under said paragraph....--.-..... 


Judicial proceedings are not effective as 


against an application for mineral patent 


if not based upon an adverse claim as pro- 
vided by statute...--+----++------.eeeeeee 

The failure of a claimant under a min- 
eral location to make objection to the 
allowance of an agricultural entry of the 
land is conclusive as to the right of such 


‘claimant to be heard ..---.-.-...----..+-- 


On appeal from the refusal of the local 
office to entertain a protest against a min- 
eral application, the appellant is not re- 
quired to serve the applicant with notice 
thereof eee ea erry nid ave vimana em 


Ss & iw Page. 
the appellate tribunal to shift the burden, 


507 


258 


553 


183 


191 


‘191 
. published notice of a mineral application | 7 


the naines of the nearest or adjacent 
claims, in strict accordance with para-— 


191 


18 


488 


- of any adverse claim.... 


Continuous possession of a, with due 
compliance of law, for a period equal to 
the time prescribed by the statute of limi- 
‘tations for mining claims, in the State 
wherein such. claim is situated, entitles 
the claimant under the provisions of sec- 
tion 2232, R.S., to-a patent, im the absence 

Prior to the approval of a railroad in- 
demnity selection, the land included 
therein, if mineral in character, is open to 
exploration and purchase under the min- 
ing laws of the United States............ 

A surveyor-general who orders and ap- 
proves the survey of a, is disqualified as 
. applicant therefor under the provisions of 
section 452, R.S., and the departmental 
renuidtions ther ga while holding 
. (SUGH- GINGER esses te orn Sot eng chceveteasse ey 
A discovery of mineral on each twenty 


INDEX. 


Page, 


18 


172 


393 


acres of a placer location serves to except . 


the whole location from school indemnity 
SCIGCTION 3.3. os Sekewe ce cteeheouccendetoles 
_.. Prior to the passage of ties act of Aug ust 

4, 1892, there was no authority to locate 
and purchase lands chiefly valuable for 
building stone under the placer nine 
IB WS 2 ceeose eae cope Sesas Gee dt emacs eces 

-The Land Dapeeunent has no jurisdic- 
_ tion to correct an alleged erroneous sur- 
vey of a patented placer cJaim, while the 
patent is outstanding, so as to include 
. land not applied for or surveyed......:.. 


Notice. 
See Practice. 


Okisahoma Lands. 

Circular of February 25, 1897, under the 
act of January 18, 1897, opening to entry 
> land in Greer county ...0c0- sseeieacen sens 


507 | 


403 


512 


184 


In a contest between applicants for land - 


in Oklahoma, involving priority of settle- 
’ ment, the question of ‘‘soonerism” is nec- 
_, essarily raised as to each party thereto, 
_ whether formally charged or not, and 
where, in such a contest, evidence is sub- 
mnitted on said question, and a decision 


rendered thereon, a second contest’should 


not be allowed'on that question -.-.. 
' Anapplicant for the right of entry in 
Oklahoma ‘is not disqualified by reason 
of his knowledge of the country, gained 
through residence therein prior to the pro- 
hibited period....... PEClg taeeowasseseaks 

The fact that at the date of the act open- 
ing the Pottawatomie country to settle- 
ment and entry a person is then within 
said country and occupying land under 


61 


420 


an unapproved lease will not in itself - 


disqualify him as a claimant for lands 
so opened for settlement; nor will his 


. subsequent presence in such territory 


operate as a disqualification where he ac- 
quires no additional information as to the 
land settled upon, and in obedience to the 


10671—voL 24-39 














609. 
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_ President's proclamation he leaves said 


territory and remains outside the bound- 
ary until the hour of opening ........_... 

Where there is doubt as to the actual 
boundary of lands about to be opened 


to settlement, and a government official, - 
-for the purpose of securing equal oppor- - 
tunities.to all, designates a line from | 


which the run shall be made, it is incum- 
bent upon one who disregards such desig- 


nation to show that by such action he 


gained no advantage over others...... Sug 


92 


82 


A settler on lands opened to disposition ~~ 


by the act of March 3, 1891,-is not disquali- - | 
fied by making the ‘trun” on the day of 


opening from an adjacent Indian reserva- 


tion ..... See e nated aie at eee ois ad 
The prohibitory provisions of oe 


14, act of March 2, 1889, with respect to 
settlement in Oklaboma, are general in 
character as to lands opened to settlement 
in said territory, and extend to Sac and 
Fox lands, becoming effective from the 


date of the act announcing the acquisition . 


of the Indian title to said lands.....-.- aad 


The limitation in section 20, act of May 
2, 1890, of the right to make homestead 
entry in Oklahoma, to persons who are 
not ‘‘seized in fee simple of one hundred 
and sixty acres of land,” disqualifies one 


92 


301 


who owns a ‘quarter section,’ enteredag 


such, though the area of the tract thus 


owned may fall short of one hundred and | - 


sixty acres by a small fraction, as shown 
by the field notes of SUIVCY.----e--- ee eee, 


he provisions in section 16, act of 


March 3; 1891 (26 Stat., 989), that the lands: 
specited therein shall be opened to settle- ; 


ment ‘under the provisions of the home- 
stead and townsite laws,’’ should be con- 
strued to mean that said lands are to be 
opened to settlement under the homestead 


and townsite laws governing the disposi-_ 
‘tion of lands in Oklahoma, and not oper- ~ 


ating to repeal the provision contained 
in section 20, act of May 2; 1890, disqual- 
ifying as homesteaders all persons own- 
ing one hundred and sixty acres in any 
State or Territory, and applicable to all 
lands in Oklahoma........-2--..0--2-.00. 

A transfer of land owned by an intend- 
ing homesteader will not operate torelieve. 


him from the disqualification imposed by - 
section 20, act of May 2, 1890, ifit appears » 
to have not been made in good faith, but. 
for the purpose of evading the paca 
INDVMON deck Gueebletee a enews Siicts 

The special right to enter additional: - 


lands conferred ‘by the act of February 10, 
1894, when such additional Jands become 


subject to entry, is defeated by a prior: — 


249 


248 


selection of the land as school indemnity a3 


under the provinions of the act of Maren 
Pe | 5 a Riser reel ee as at Seeen ; 


Patent. | 
See Railroad Grant. 
Under an entry confirmed by section 7, 


act of March 3, 1891, should issue in the 
name of the entryman, though his death 


may be disclosed by the record.-........-. 


The inadvertent certification of State 
selections ata time when the lands cov- 
ered therehy are included within an ex- 
isting entry, and involved in proceedings 
then pending before the Department, is 
_ inoperative, and constitutes no obstacle to 
' the issuance of, in aecordauce with the 
final judgment in said proceedings......- 

A certification under the act of August 3, 
1854, of lands on account of a railroad 
grant that were, at the date of the grant, 
: embraced within a pending prima facie 
valid school indemnity selection, is no 
bar to the BHDSoveny approval of such 
SOLSCHLON ess wscie cee etocice wees ieed = stecee 

Under the act of August 3, 1854, a cer-. 
tification of lands to a State, on: account 
_ of a railroad grant, is no bar to the subse- 
quent disposition of said lands, if they 
> in fact He wholly outside of said grant, 
and hence are not of the character granted. 

‘The Land Department has no jurisdic- 
tion to correct an alleged erroneous survey 
of a patented placer claim, while the, is 
outstanding, so as to inelude land not ap- 
plied for or surveyed : 

Suit for the recovery of title will be ad- 


wee ew ew ee eee eee 


vised where a, through inadvertence and - 


mistake, is issued in contravention of 
departmental diTHCHONSs 220s Sasa ewd eee 


Payme oat. 
‘See Final Proof. 


Pine Lamds. 
See Indian Lands. 


Practice. 
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139 


228 


d64 


396 


200 


See Rules of, cited and constr ued, page xxiii. 


GENERALLY. | 
Theadvancement of cases on the docket 
in the General Land Office, is a matter rest- 
ing in the discretion of the Commissioner, 
and will not be interfered with by the 
Department unless an abuse of discretion 
appears ....--.-.--- 
The local officers, after due notice given, 
. “may ‘inspect the premises in dispute, and 
use the information thus obtained as an 
aid to the proper understanding and valua- 
tion of the evidence adduced at the hear- 


ed 


DOG es octet Sa vie sea aceon ewes eocaneascenas 
APPEAL 


_ Will not lie from an interlocutory order 
of the local office made during the prog: 
POSS OL a DGRTING 6.20. el seas tek see coows 

Orders of the General Land Office made 
on the submission of annual desert land 
proof are interlocutory in character, and 
no, Will lie therefrom..---...--.--.---+---. 

.Will not be entertained i inthe absence 
of specification Of GFTOTS.....--snccesease 


202 


277 


88 


306 
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Will not be entertained, if notice thereof 
is not served on the opposite party within 


' the time allowed for filing the same...... 


Page. 


322 


Notice of, may be served either upon - 


the adverse party or lis attorney......... 
Notice of, served upon the land.commis- 
sioner and agent of a railroad company is 


a proper and legal service on such com-. 


PANY es Sahn st eee eee ences bcatanencinen 
Where two or more cases, involving the 


same tract of land, have been consolidated 
and considered together, notice of, must 
be served upon all parties in interest. .... 

Rule 105 of Practice, providing for the 


serviee of notices upon attorneys, is oue 


of convenience, and not of exclusive 


489 


339 


402 


right; hence an, is not defective in the 


matter of notice, if the service is made 
upon the appellee, aud not upon his at- 
torhney 

From the refusal of the ioe office to 
entertain a protest against a mineral ap- 
plication, does not require the appellant 


ee ee ee rt 


/ to serve the applicant with notice thereof 


277 


349 


An order for a hearing issued by the 


General Land Office, on the, of an appli- 
cant froin the rejection of bis application 
to enter, operatés as a disposition of the, 
and its waut of regular ity is thereafter 


not material Pita a Graney utd ee hee es it Doe 5 Oe Pa ; 


A case on, that involves the rights of 
several parties appellant, will be treated 
as properly before the Department on the 
whole record, though it may. be alleged 
that one of the appellants filed his appeal 
out of time 


ee ey 


NOTICE. 

Jurisdiction of the ideal office is s secured 
by, and is. not dependent on the affidavit 
OF CONTORU cbse tee tees bee ea Se as 

Of contest is sufficient if it ‘substan- 
tially follows the affidavit of contest. ... 

The Rules of Practice do not require 
that a, should be served within the juvis- 


. diction of the local office from which it is 


274 


565 


383 


383 


383 


‘Service of, by registered letter is not 


personal service within the came of 


Rule 9 of Practice....-- 2... 2c eee eee , 


Service of, by publication is defective, 


14 


if a copy of the notice is not mailed by | 


registered letter to the defendant at his 
post-office of record..-.-..-..--------+4+. 
On objection to the service of, the con- 


does not apply for an alias notice......-.. 


REHEARING. 


350 


test should be dismissed, if the ground of © 
objection is welltaken, andthecontestant - 


350 


If the party adversely affected by an 
interlocutory order withdraws from the | 
case, he is not entitled to have it remanded 


for further hearing even though it may 


' appear that the local office erred in its. 


REVIEW, 
- There is no authority in the rules of 
practice for the, of an order of the Secre- 


tary of the Interior directing a hearing. 
A revocation of such order should be 


sought throngh.an application to the 
supervisory authority of the Secretary... 
Where two or more cases, involving the 
same tract of land, have been consolidated 

. and considered to gether, notice of motions 
for, must be served upon all eg in 
ENOL ON i220 2h5 neo sacs sed cewy accesses 
The suflicieucy of the panes on Which 

a hearing has been held, can not be called 

. in question on, if no objection thereto was 
made at the hearing....-----..-......--0- 


Prior tothe issuance of patent, the Land: 
Department muy reopen a case, to correct — 


an error in the decision thereof, and re- 
adjudicate the same, after due notice to 
», GHG: PaLiies sat chcchieaie diesen viaveges kes 


On the application of a partyin interest 
the Department may reform its findings 


of facts in a previous decision, so that it 
may be in accord with the record in the 
_ case, where such action seems requisite 
for the protection of the asplicant., 
though the judgment as render ed may not 
be affected thereby....-........-2...----- 

A cause of action arising after the hear- 
' Ing before the local office, and during the 
- pendency of appeal therefrom, can not be 
made the basis of a motion. for, of the 
- departmental decisiou rend ered on the ap- 
pealed case. .-.. eer ee re 

A motion for, filed by an alleged agent 
and attorney of a State will not be enter- 
- tained where such attorney has not com- 
plied with the regulations inregard to the 
admission of attorneys at law to practice 
_ before the Department, and has shown no 


authority to represent the State either as_ 


attorney or agent; and where it must be 
presumed that the State would not give 
such authority to any person, on account 
of its having executed a quitclaim deed 
of the land involved to the Euthod States - 


Price of Land. 
See Public Land. 


Private Claim. 

By the terms of the treaties between the 
United States and the Repnblic of Mexi- 
 ¢0, all lands embraced within the hounda- 
ries of Mexican and Spanish grants, at 
the date said treaties were ratified, were 
placed in a state of reservation. for the 
ascertainmentof rights claimed under said 
grants, and by the act of March 3, 1891, 
said reservation is continued in force, and 
will so remain until final action is taken 
- on the respective claims or grants affected 
WNOECUY one cui's's Fo sciewec ss Waw nsw yee nates 

The grant made to Dr. Perrine by the 
act of July 7, 1838, and subsequently con- 
ferred by Congress upon his heirs, was a 
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grant in presenti, 





title to the grantees, defeasible only by for- 
feiture duly declared by act.of Congress; 
and until such forfeiture be so declared 
tha grantees have the right to make the 
settlement required as a condition prece- 
dent to the issue of patent..--......--... 
The right of settlement under the act 
of July 7, 183%, on the granted premises is 
restricted to the, grautees or those claim- 
ing under them, and all other settlers 
thereon are naked trespassers; and their 
settlements may be claimed by the grant- 
ees as a fulfillment of the conditions of the 
grant, whenever the settlement is such 
as the grant requires........... ..-+--... 
If the terms of the grant of July 7, 1838, 
are complied with it inures to the bene- 
ficiaries thereunder, and patent will issue 
accordingly; it is therefore not material 
for the government 10 inquire as to the 
interest of others in said grant......... a 


Decided ancl recommended for confir- 


mation by the commissioners, and re- 
ferréd to Cong: ess hy the Secretary of the 
Treasury, January 14, 1830, is confirmed 
by section 1, act ci May 26,1830......-. a 

Where the attcntion of Congress has 
been called to the fact.that the conditions 
subsequent in a grant have not been coin- 


plied with, and no action is taken vy Con- 
gress, such failure to act will be taken by 


the Department as an expression of the 
legislative will that the decisions of the 
courts be accepted as a guide in adminis. 
CETING THO VAW Siiceaecchs eden ncdecceesdese ds 


Public Land. 


An even-numbered section lying within — 


the common granted limits of two rail- 
road grants remains at double minimum 
though one of such grants may be for- 
1) 74 ree eS eee 

Lands falling within the indemnity 
liniits of a railroad are not by such fact 
raised to the double minimum price...... 


Railroad Grant. 


GENERALLY. 
Selections in mineral belt, circnlar in- 


eit 


Ease, 
conveying the legal 


109 


109 


205 


109 


structions of July 9, 1894, modified..... 32], 416 


In the preparation of lists of lands grant- 
ed to aid in the construction of railroads, 
the lands should be listed to the grantce 
company or corporation when it is in ex- 
IRIONCO se se ees wpe sn ncaesedeeu dees 

Under the grant to the Northern Pacific 
Railroad Company patents should issue to 
that company and not to a grantee thereof. 

In the exchange of lands, provided for 
in the act of January 12, 1891, between the 


_ United States and the Southern Pacifie 


Railroad Company, the company should 
file-a relinqnishment of the lands in lieu 
of which it proposes to make selections, 
and -present to the local oftice a formal 


138 © 


138 


612 


application to select the lien lands, as duly 
listed for such purpose, and pay the statu- 
tory listing fees on the setections somade. 
The maps, tract books, and official plats 
of survey, on file in the General Land 


INDEX. 
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543 


Oflice, must determine the location of rail- 
~ road lines, and the distances therefrom of. 


lands in dispute between railroad com- 
panies and settlers.........----.--.-.0--- 


The fact that Jands are unsurveyed does | 


not except thém from the eperauion of. a, 
on definite location......-...:2..-0.0---66 

A decision of the Department, in accord- 
ance with the rulings then in force, that a 
certain tract of land passed under a, does 


not, in view of the provisions of the act of — 


March 3, 1887, requiring the. adjustment 
of railroad grants “ in accordance with the 
decisions of the Supreme Court,” 
clude subsequent departmental action, 
on the application of a third party, under 
the later decisions of said court.......--. 


The act of June 2, 1864, authorized a_ 
modification of the line.of unconstructed . 


road as located under the original grant of 
1856, and provided for a branch line con- 
necting said modified line with the line of 
_ the Mississippi and Missouri Railroad 
Company, so as to form a connection with 


pre- . 


180° 





the Union Pacific system. For the modi- 


fied main line the company was entitled 


‘t to the same lands and to the same amount 


of lands per mile” as provided in the orig- 
inal grant, but for the connecting branch 
line a new grant was made, to be satisfied 
- from lands within.twenty. miles thereof; 


hence in the adjustment of the grant, as 


made by the two acts of Congress, the 
‘connecting branch line’ can not be re- 
garded.as 2 part of the modified main line. 

The act of June 2, 1864, so far as the 
modified main line is concerned, enlarged 





the source from which the amount of lands . | 


granted by the act of 1856 might be satis- 
fied; but the Jands certified prior to said 


act of 1864, along unconstructed road, 


Inust remain a charge against the company 
‘in the final adjustment of the grant nnder 
"GHG EWO NCW acs scciveees cere neecar eas 

Tn the adjustment of the Nor thern Pa- 


| cific grant between Thomson and Duluth 


said grant should be charged with ail 
lands received by the Lake Superior and 
Mississippi Company between said points 
under the prior grant thereto, whether 


within the primary or indemnity limits . 
of said grant. ...-.... 20-22-22 -enge eee ee . 


At the time of the filing and aceeptance 
of the map of definite location of the St: 
Vincent extension of the Manitoba road 


320: 


there was no reservation of lands for the . 


benefit of the Northern Pacific outside the 
withdrawal on general route, and the pri- 
mary limits adjusted to definite location, 

that would defeat the grant to the Mani- 
toba Company: 


ee ee a 


within the conflicting limits 


125 |. 


The grants tothe St. Pauland Northern 


Pace. 


Pacific R. R. Co. and the N orthern Pacific _ 


’R.R. Co. were made by different acts: of - 


Congress, and are entirely separate and 


distinct, and the lease of its road and fran-. 
chises by the former company to the lat- 


holding that rights granted to the com- 


pany first named can only be exercised by 
1S JOBS OC niin sca se dase Rasa eee ew wens 


Action suspended on all entries allowed 


ter will not justify the Department -in. 


of the | 


grants for The Dalles Military Wagon _ 


Road Co. and the Northern Pacific R. R.. 
Co., pending a judicial deter mination of. 


the status of said lands ..:.....-...-..--. . 


‘The grant of March 3, 1871, was ; not one 
the delivery and filing of. the relinquish- 
ment required under: the terms of the 
grant 


LANDS EXCEPTED. 

An uncanceled pre-emption filing of rec- 
ord, at the date a railroad grant becomes 
effective, excepts the land covered thereby 
from the operation of the grant.......... 

An expired pre-emption filing of record, 
at the date a railroad grant takes effect, 
excepts the land covered ther eby from the 
operation of the grant...-.......2. 2.2.26. 


Land embraced within a pre-emption © 


ee 


B82 


in presenti, but tn Jaton o, taking effecton. 


filing of record atthe time when a railroad - 


grant becomes effective is excepted from 


the operation of the grant, and the com- 


pany in such case is not entitled to ques- 
tion the legality of the filing or the aval, 
fications of the pre-emptor........ weraewe 

A donation claim of a married man em- 


bracing more than three hundred and 7 
twenty acres is not void, but voidable . — 
only, and land included‘ therein, at the. 


time when -a, becomes effective, is. ex- 


. cepted from the operation of the grant.-- 


The notation of.a swamp-lazd selection, 


appearing of record at the date a railroad ° - 


the grant, where prior thereto the ap- 
proval of such selection has been revoked 
and the selection itself superseded by sub- 
sequent: lists scc0o. ssc hewencweeses ces 

‘The conditions on which the extension - 


_ grant becomes effective, will not operate. . - 
* to except the Jand eovered thereby from 


165 


of time for the completion of the road was . 


given by the act of June 22, 1874, operate 
as a revocation of the grant to the extent 


of the rights ot actual settlers at the date - 
thereof; and. the protection thus given f 
such settlers is offective, even though the - 


{ands wore listed under the grant and such 
lish approved ee to the Passhiee of said 


ee eee 


The effect of ssn 17, act of July 2, 


1864, was hot to make a new grant but to 


provide a new beneficiary under tbe orig: - 


inal grant of July 1, 1862, as to the Sioux 


INDEX, 


pie? 


City branch, and said beneficiary could — 


only take such lands as were capable of 
‘passing under the original grant, aud 
‘would therefore not acquire title to lands 
that were a part of the bed of the Mis- 
souri River at the date of the original 
“IDPAMY secon nice iar ee eo eee suis es anita oes 


IxDEMNITY. 

Selection unaccompanied by a specifica- 
tion of loss is no bar to the attachment of 
OLNEY TIGHTS .c2 css ectetacede dau PPE eee 


Selection, in the absence of a specificd 
._ basis therefor, is no bar to the acquisition 
of a settlement right; and after such 
right has intervened the company will 


_- not be permitted to designate a loss and - 
' thus perfect the selection .....-.....-.-.- 


‘The departmental order of May 28, 1883, 


waiving specification of logs, was nade © 


at atime when the indemnity withdrawals 
for the Northern Pacific were held valid, 
‘ and. that fact must be taken into consider- 
_ ation and given effect in the disposition 
of selections made thereunder ..........- 
Selections made under the departmental 
order waiving specifications of-loss are 
valid and while of record a bar to the 
allowance of adverse claims........-..-.- 


Selections, unaccompanied by designa- 
tion of loss, made prior, to the depart- 


mental. order waiving such desiguation — 


are protected by said order in the absence 
of any intervening adverse claim..-..... 


Selections made under the departmental 


order waiving specification of loss are 


valid and while of record a bar to the 
allowance of adverse claims. A subse- 
‘quent designation of losses iu bulk ‘in 
support of such selections, and rearrange- 


meni of the losses so designated, tract for | 


tract, to correspond with the selections, 
can not: be regarded ‘as an abandonment 
of. the company’s right ander the selec- 
tions as originally made.-.....--22-...--- 


Selections accompanied cea 
of loss in bulk, made prior to the specifie 
departmental requirement that lost lands 
should be arranged, tract for’ tract, with 
the lands selected, operate to protect the 


eompany as against subseqnent -applica- — 


‘tions to enter made prior to said require- 
ment:and the rearrangement of losses in 
accordance therewith gutdeiviern eschewed 


_ Onthe rearrangement of a list, based on 
losses alleged in bulk, so that the lands 
~ ‘gelected and the losses specified shall cor- 
‘respond, tract for tract, the rights of the 
company date as of the presentation of 
the first list so far as the selections and 
losses are the same.....-..-.-.- atcha 

Prior to selection the lands within the 
‘indemnity limits of the Northern Pacific 
grant are open to settlement and entry... 


29 


195 


453 


417 


444 


444 


370 


439 


Add 


40 


The right of a qualified settler'who is 


in the possession of land to perfect title 
thereto is not defeated by an intervening = 
- 439 © 


selection ....... tice aie k Dugas acura Wesel aws 

Land not protected by withdrawal and 
embraced within a bona fide settlement 
claim is not snbject to selection......:-.. 

A: claim of occupancy will not be held 
sufficient to defeat the right of selection 
in the absence of actual residence on the 


Selection of unsurveyed land should be 
canceled, not suspended to await survey. 


Prior to the approval of a selection the. 
land included therein, if mineral in char- 
aeter, is open to exploration and purchase _ 
under the mining laws of the United 
MNOS E aes tenssedS. cesece ior ose aeseccae 


The failure of a railroad company to 


perfect a selection within a reasonable: 


time after notice of final decision recog- 


nizing the right of selection must be held 
to work an abandonment of its prior 


right, where the withdrawal has been re- 
voked and an adverse claim inter vened.. 


Pacific, and action taken thereon, did not 


amount to a finding on the part of the De- 


partment that all the lands in said limits 
would be required to satisfy the Bron to 
Said COMpavy -.--.-------- 2 ee ewes eee eee 
Selections, regnlar and legal under the 
existing construction of the graut at the 


time when inade, should be protected 


under a changed construction of the grant- 

Selections of the Northern Pacific rest- 
ing on alleged losses east of Superior City, 
regular and legal under the constrnction 
of the grant at the time when made, should 


be pretected under the changed construc- 
tion of the grant, with due opportunity to 


assign new bases, as Saas inter oe 
HUAVSrSO CIALMS 50:4 04 senses nned eueee ten 


Report called for from General: Land... 


Office as to alleged excess indemnity selec- 


tions in the second indemnity helt of the 
Northern Pacific grant in the State of 


METINOSOUN: i vain welstcdwat nace uses ced ienass 
Under the grant to the Northern Pacific, 


‘selections may he made within the first 


indemnity beltirrespective of the State or 
Territorial lines within which the-loss 
OCCUIS .----.42---. wobec se cence encode 
WITHDRAWAL. 

For the benefit of the Northern Pacific 


Railroad Company, on the map of general: 


route filed August 15, 1878, can not be 
pleaded by the company as against the 
operation of a pre-emption claim filed after 
the abandonment of such route by the 
company, and prior to definite location. -. 


Act Or JUNE 22, 1874. 


_ An indemnity selection under said act, 
based on a relinquishment necessary for 
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274 


452 


40 


172 


' 145 
The establishment of indemnity limits 
on the definité location of the Northern 


370 


444 


141 


ANT. 


516 


614 


the protection of entrymen, under the 
rulings then in force as to the date when 
therights of the company attached, should 
not be defeated by a changed ruling as to 
the attachment of rights under the grant, 
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where the lands so.selected haye been | 


_ sold by.the company, and the grant is not 
enlarged hy the approval of the selection. 


AcT OF Apurit 21, 1876. 

The provisions of section 2 are not re- 
- stricted to persons who made entries under 
section 1 of said act, but apply, in the 
event of abandoument of such original 
entrymen, to cases where, ‘' under the de- 
cisions and rulings of the Land Depart- 
ment,” the lands covered by such original 
entries have been ‘‘reentered by pre-emp- 
tion or homestead claimants who have 


381 


complied with the laws governing pre- - 


_ emption and homestead entries,”’ 
mitted satisfactory proof of such compli- 


An entry allowed, under the rulings and 
decisions of the Land Department, of land 
- to which a homestead claim had attached 
prior to notice of. withdrawal on general 
route, that. remained | of,” record till after 
definite location, and waa then abandoned, 
is within the confirmatory provisions of 
- section 2, though made after the passage 
\= , NOP SAID BCU oie sety oes aeweedces seep ee ss 

Railroad Land. 
AcT OF MaRcH 3, 1887. 

The right of purchase under section 5 
: is not defeated by a prior adverse applica- 
tion to enter under which. no Sevtlement 
right is asserted 

Land subject. to indemnity selection, 
and sold to a purchaser in good faith, asa 


ee or a ay 


and sub-- 


119 | 


318 


49 


part of the grant, may be purchased under 


section 5, though ro selection of the land 
was fads by the company 


' Section 5 does not confer upon a pur-. ~ 


chaser from a railroad company, where 
the title of the company fails, the right 
to purchase from the government land 
known to be valuable for its mineral ...- 
The status of an applicant to perfect 
title under section 5 as a ‘‘bona fide pur- 
chaser,” is not affected by the fact that he 
holds under a quitclaim deed, or that said 
deed was executed in the consunnnation 
. of an agreement for the exchange of prop- 
_ erty, nor by the further fact that prior to 
his purchase from the company he had 
been receiver of the land district within 
which the land is situated.-.......--.--.-- 
A ‘bona fide purchaser” from a rail- 
road company of less than a legal sub- 
division is entitled to purchase such tract 


seer ewe eee ete, 


42 


172 


from the government under said section. 


5, and receive patent therefor; but if a 
survey of said tract is necessary, prior to 
the issuance of patent, the expense there- 
of should be borne by the applicant....-. 














Rehen 


The right of purchase under section 5 
can not be recognized, if the bona fide 
character of the conveyance, under which 
tle applicant claims, is not established .. 

The right to reimbursement under the 
act of March 3, 1887. (24 Stat., 550), can 


Page, 
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not be recognized if the title conveyed by 


the government is paramount to the claim 
of the railroad company....... Snead 


Act OF SEPTEMBER 29, 1890. 
Norightis acquired by a contest against 


- anentry of lands reserved on account of a 


railroad grant, that will defeat the right 
of the entryman, who is in possession as 
a licensee, to purchase the land under the 


64 


provisions of section 8, and the amenda-. 
tory act of January 23, 1896....... hist 


Records. 


406 


An atlorney in good standing before the | 


Land Department is entitled to inspect 
reports of a special agent on which final 


action has been taken by the General | 


Land Office adverse to the interests of his 
client’ 


Ce 


A request for information as to the cost 


of certified copies of.. specified papers or, 


379 


in the Géneral Land ‘Office, is entitled to - 


a response, with such information as may 
of necessity be required to form the basis 
for a request for an exemplification of the. 


carina 
- See Practice. . 


| Relingwishiment. 


Executed for the benefit of one holding | 


a confidential and fiduciary relation to 


the eniryman can not be recognized as of . 


any validity in the presence of a just and 
equitable adverse claim.......--.-...- 2-6. 


177 


Can not be held to be the result of a. 


_ contest: which had, prior to the, been 


finally decided in favor of the entryman. 

Executed by the guardian of an insane 
entryman, under the direction of a pro- 
bate court, is’ unauthorized by law and 


” PVR ete. socks ves sa dade! caemewaduonats 


Repayment. 
~ On application for, under an entry can-- 


celed for frand, the applicant will not be 
permitted to go back of the judgment of 
cancellation and show that in fact there 
was no fraud.....------. etieicctatasense us 
A final decision under suo a desert- 


land entry is canceled, on acconnt of the 
nou-desert character of the land, can not 
~ be impeached collaterally on “application 


for 
A desert-land entryman who fails to re- 


ence hee eee eS Oe ee RS ee ee ee eee 


claim part of the land embraced witbin 
kisentry, and thereuponrelinguishes such | 


tract, is not entitled to, of the money paid 
on the tract so relinquished.:.-..-....... 
If a pre-emption claimant for offered 


land fails to assert his right of purchase 


428 


494 


493 


536 


542 


within the statutory period, an interven- 


ing desert-land entry will defeat said 


 vight; and if the entryman thereafter 
voluntarily relinquishes his entry, he is 
not entitled to, on the ground that his. 
enlry was canceled ‘ for conflict’’..---.-- 


A desert entry of land embraced within 
a prior pre-emption filing is not an entry 
‘terroneously allowed” within the mean- 
ing of thercpayment act, though an entry 


so made is subject to the subsequent as- - 


sertion of the pre-emptor’s right. ...----- 


Of the purchase price of the land can 
not be allowed a desert entryman who 
fails to furnish supplemental proof of re- 
clamation, properly called for by the local 
office, and abandons his claim to the land. 


Of the money paid on a desert-land entry 
can not be made where such entry is 
properly allowed on the proofs presented, 


but, on subsequent proceedings, is can- - 


celed on acconnt of the non-desert char- 
acter of thé land 2204... -cesencsscocses os 

The provisions of 2362, R.S., and of the 
act of June 16, 1880, with respect to, con- 


template relief only in cases where, for | 


some reason not within the entryman’s 


control, title to the land can not be passed — 


by the government ...--..-....----+--+-+- 


There is no statutory authority for the 
return of a double minimum excess in fees 


and commissions erroneously required on. 


a homestead entry of lands in fact single 
minimum, where such money has been 
covered inte the United States Treasury. 

An even-numbered section lying within 
the common granted limits of two rail- 


road grants remains at double minimum” ~ 


- though one of such grants may have been 


forfeited, and an application for, on the. 


ground of double minimum excess must 
be accordingly denied.......- tieiata alam 

The right of assignees to, is limited to 
- assignees of the land, and does not extend 


to one holding an assignment of the claim — 


for the money paid on the entry.-.-....-... 
A mortgagee is not an assignee, within 


the intent and meaning of the act provid- . 


ing for, if the mortgage is merely a lien 
On: the land) 6.225 seco Siena d waxwetae ten 
No right of, is acquired by an assignee 
whose interest in the land is not obtained 
until after the cancellation of the entry-. 
An application for, made by amortgagee 

of the land, who also holds an alleged as- 
_signment of the right to repayment, does 
not present a case wherein the status of 
_the applicant, as an assignee, niust be de- 


termined, if the duplicate receipt is not _ 


surrendered and.all claims to the land 
' properly relinquished...................- 
On application for, by an entryman he 


must show that the land is free frum iv- — 


JG DMAPANGO sb. os ocd cu cw Seguweleddeetesaeee 
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536 


575 


159 
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Of the fees and commissions paid on an 


entry will not be allowed where the entry - 


is relinquished on account of the undesir- 


_ able character of the land and a second 


OWULY MAIC ccc csskosei esse ededesdaeees 
The statutes providing for, contemplate 
only the return of money actually paid, 
and where land is paid for in part by cash 
and in part by a military bounty land 
watrant the Secretary of the Interior has 
no authority, in allowing, to draw his 
warrant upon the Treasury for 2 sum 
larger than the cash Buyntene made by 
the G0 GVA se cece tee coer eeoads tase sain 
On application for the return of pur- 
chase money by a patentee who was re- 
quired to purchase under section 5, act of 
March 3, 1887, when in fact the land passed 
by the rajlroad grant under which he held, 
the applicant should surrender the patent, 


but should not be required to execute a. 


deed of relinguishment...-. keisha pare ee 
The provisions of section 7, act of March 
8, 1891, do not in terms nor by implication 
have any application to the matter of... -.- 


Reservation, 


Fort Cameron abandoned repose is in- 
structions of March 22, 1897....-.-..-..-- 
_ Circular regulations of June 30, 1897, 
WONESPNINT TOES hy so. ea ce ve sdecceewes 

Final proof can not be submitted ona 
homestead entry made under the act of 
August 28; 1894, of lands within an aban- 
doned military, prior to appraisal ......-- 

The phrase ‘public lands adjacent there 
to,’? as used in the act of June 4, 1897, in 
making provision for the survey of forest 
reserves, should be construed to mean 
townships which actually adjoin said re- 
serves, and such townships are to be sur- 
veyed under the supervision of the Direc- 
tor of the Geolo gical Survey... caodaweeen 


Residence. 


A. homestead entry will not be defeated 
by the fact that the entryman, through 
mistake, builds his. house outside the 


lines of his land, where in govd faith he | 


resides in the house 8o located......-.-.. 
An applicant for the right of homestead 
entry who has continuously resided on 
the land embraced within his application 
for a periud of five years; and applied to 
enter during said period, is not thereatter 
required to pale as a prerequisite to 
PALO Gigs t case eteee tae ekcn Shean ee Shee 
Registering and voting for several suc-. 


-cessive years in a precinct in which the 


land is not situated, on an oath as toeactual, 
in such precinct raises a conclusive pre- 
sumption against.a claim of, for the same 
period on the land.---...-..--...-..-----4 

Under the departmental construction of 


section 2297, R.S., a homestead entryman — 
_ has six months from the date of his entry | 
within which to establish actual, on the 
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256 
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335 


588 
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340 
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A deserted wife who secures the can- 


cellation -of her lhusband’s homestead. 
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entry, and, as the head of'a family, there- . © 


after makes a homestead entry of the 
— land, is entitled, on final proof, to credit 
‘for her, on the land prior to the date of 
her husband’s desertion. feo eee oO eae ms 


Res Judicata. 


Prior to’ the issuance of ius the © 


Land. Department may reopen a case, to. 
correct an error in the. decision thereof, 
and readjudicate the same, after due 


- notice to the parties.......-.---2..----.. 
A decision of the Department, in -ac- — 
cordance with the rulings then in force, | 
that a certain tract of land passed under . 


a railroad grant, does not, in view of the 
provisions of the act of March 3, 1887, re- 
quiring the adjustment of railroad grants 
_ in accordance with the decisions of the 
Supreme Court,” preclude subsequent 


departmental action, on the application 


of athird party, under the later decisions 
of said court..:.-....... western ee ceenee 


Review. 
Bee Practice. . 
‘Revised Statutes. 
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See Tables of, Cited and Consirued, page xx. 


Right of Way, and Station 
Grounds. 
RAILROAD. 

Theactualuse of land as station grounds, 
prior to survey, by a company that has 


filed its articles of incorporation, proofs | 


of organization, and constructed a rail- 
road ‘over unsurveyed land, entitles said 
company to an approval of a plat of said 
grounds, as against an intervening home- 
_ stead entry, if: such use antedates the 

_ settlement of ‘the homes fader SSliwnees 


CANAL AND Dircu. 
_ The acts of March 3, 1891, ant May 14, 

1896, differ so widely in the eharacter of 
' the estate granted, as well as in the uses 
to which the, may be devoted, and the ex- 


° tent thereof, that an application can not — 
_. properly be allowed on the two acts taken 


together; tue permission mnst rest either 


upon one act or the other.....-........... | 


River. 

When adopted as the boundary of a 
‘State, sudden changes in the channel do 
- not affect the boundary line as originally 
CSUADMSHEd - cto ecedencsecteeeow ede ae 


Saline Land. a 
The provisions in the act of February 


: 14, 1859, granting salt springsand adjacent 
lands to the State of Oregon, and the act 
of December 17, 1860, amendatory thereof, 

so far as they fix a time for selections under 
_gaid grant, are directory and not manda- 
tory; but as the grant so made only be- 


460 


872 


| comes effective as to specific tracts on selec- 
. tion by the State, the right to make such 

selections after the expiration of the time 
. fixed therefor will be defeated by an inter- 





_vening atlverse right asserted under the . 


general provisions made for the disposal 
of saline lands by the act of January. 12, 


1877 .--.- 2-2-2 222s eee eee eee TP Teer ert 


School Lanmds. | 
. The authority of the Secretary of the 
Treasury. in the matter of, conferred by 


_ to the Secretary of the Intcrior by the act 
organizing the Interior Department. ..-..- 
The act of February 28, 1891, amending 





- thement on, prior to survey, and said stat- 
ute in that respect supersedes the provi- 
sions of sections 10 and 11 of the act of 


the act of May 20, 1826, was transferred - 


Page. 


‘116 


106 — 


sections 2275 and 2276, R. S., protects set- 


 Hebullany 22-1 BAG) svc chnsavateaaecebaceas 12,106 


An alleged loss in an unsurvey ed town-. 


ship will not authorize a school indemnity 


PBEIECUION Specie ergs wine meer shat euehes 
The special right to enter dil tional 
lands conferred by the act of February 10, 
1894, when such additional lands become 
subject to entry, is defeated by a prior 
selection of the land as school indemnity 


-. under the PEEVES On of the act of Mar ch. 


The approval of an indemnity selection . 
by the Secretary of the Interior passes © 


the title thereto, and, in contemplation of 
law, makes snech selection the act of the 
Secretary, and it is thereafter not mate- 


made in the first. instance.......-.-..-.+- 
. A certification under the act of August 
_ 8, 1854, of lands on account of a railroad 
grant that were, at the date of the grant, 


‘embraced within a pending prima facie — 


valid school indemnity selection, is no bar 
to the subsequent SpE: ot such selec- 


AnD indemnity selection not made with- 
_.in the land district in which the loss oc- 
- curred, as required by section 2276, R. &., 
may be heid valid, in the absence of any 
intervening adverse right, under the 
amendatory act of February 28, 1891, 


which removed said restriction........-.. 


. The title of the State to, vests at the 
date of the completion of the survey, and 
if the land is not then known to be min- 

eral in character. the subsequent discov- 

- ery of mineral thereon will not divest, the 
title that has already been passed..-..... 
The State, by a school indemnity selec- 
tion in lieu of land alleged to be mineral 
in character, waives its claim to the basis, 
which may ve thereupon disposed of as 
part of the public domain.-.....:......... 
A discovery of mineral on each iavenity 
acres of a placer location serves to except 


the whole location from school indemnity © 


sele ction a Bilaoknta uate cate aichana encanta 


| 
rial to inquire how such selection was ~ 
| 
| 
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423 


14 


14 


A purchase, after survey, of the. pos- 
sessory right and improvements of one 
~ who settled on school land prior to survey, 
“does not carry with it any right to the 
land ag against the school grant......-.-- 


Scrip. 


An. application for the issuance of cer- 
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tificates of location under a special act of . 


Congress authorizing-and requiring the 
Commissioner of the General Land Office 
to permit the person named therein ‘‘to 
enter 160 acres of public land subject to 
. entry under the homestead law " must be 
denied where the act contains no pro- 
vision in terms authorizing such action, 
and furnishes no basis for the exercise of 
discretionary power in that respect....-. 


Selection. 
See Railroad Grant ; 
States. 


School Lands; 


Settlement. | 


~ Of an alien confers no right....-..---.. 


No right is acquired by trespuss upon 


the lawful possession of another..-....-.. : 


_ WNorights are secured by a, made for the 
purpose of securing the timber on the 


390 


_ land and not for the establishment of a | 


On land covered by the entry of another, 
coufers no right as against a successful 
contestant who secures the cancellation of 
sueh entry. .---------+------22e- eee eee 

While as between two parties claiming 
the same tract, the right of one as a set- 
tler may not defeat the superior right of 
the other as a successful contestant, yet 
if such contestant tbereafter enters the 
land and relinquishes the entry, such set- 
tlement right, if maintained, will defeat 

the subsequent entry of a third party.... 
- The cancellation of a homestead entry 
as to part of the land covered thereby, on 
account of an adverse claim, will not pre- 
vent the entryman from subsequently 
asserting hisrightasa settler to the entire 
tract covered hy his original entry, as 
against a third party.:....---.-...---0.- 

Acts of, performed by one claiming the 
right to make a second homestead entry, 
prior to his application for the exercise of 
such privilege, are uot invalid, if it is 
found that the settler is in fact entitled: to 
make such entry 

Priority of, must be determined by acts 

performed indicative of the settler’s 
intent, and not by priority of presence on 
the land, or declarations of intention to 
settle there0n .....-2.60casosacnssnccsacss 
An alleged act of, set up to establish 
priority of right as against an adverse 
claim, can not be accepted as sufficient, if 
said act is not of a character to give notice 
‘of the settler’s claim..-.............----- 


ee ee ee ee ey 


272 


221, 432 


49 


342 


584 
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343 
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A en or eS 
1 i . * 


_ mineral belts... -.-----0ee2ssn-ece eee 


surface when established 


The conditions attendant upon opening 
lands in Oklahoma require the recogni- 
tion ‘of extremely slight acts of, in 


6 17 


Page. . 


determining priorities between adverse 


claimants 

Under the conditions attendant upon 
the opening of lands to, in Oklahoma the 
Sticking of.a stake may be recognized as 
initiating a right, as against competing 
settlers on the day of opening, but such 
act will uot be available as against subse- 
quent settlers if not followed, within a 
reasonable time, by additional acts of..-. 
‘The rule recognizing slight acts of, as 
between parties making the run for Okia- 
homa lands on the day of opening, is not 


ee ee ee ee ee) 


-applicable to the ordinary case of a party 
who claims priority of 


aeeewme newer eee 
- 


On land reserved for a public highway, 
along a section line, as —provided under 
section 23, act of May 2, 1890, prior to the 
actual location and use of such highway, 
is valid and extends to the adjacent quar- 


ter section on which settlement is intended 


to be made 


Ce ee | 


_A homestead entryman has six months 
from the date of his entry within which 
to establish actual -residence; but during 
such period his entry occupies the status 
of a settlement claim, and will defeat the 
right of entry on the part of a prior home- 


92 


358 


476. 


160: 


stead settler who has failed to assert his . 


claim within the statutory period..-..... 


Of a homesteader, who dies prior to the 
expiration of the time given for the asser- 
tion of his right, without having made 
application to enter, inures to the benefit 
of his widow; and her subsequent reniar- 
riage will not defeat her claim as the suc- 


cessor to the right of her deceased hus- 


ee 


‘States. 


Instructions relative to sinctions by, in 


Circular instructious of May 27, 1891, 


522 - 


321, 416 


for making selections in Montana, North —_. 


Dakota, South Dakota, and Washington. 
Circular of June 17, 1897, modifying 
instructions of May 27, 1891, with ETeSpeGH 


to selections by...-.-.....-.---..------6-5 


A State selection made prior to the offi- 
cial filing of the township plat is prema- 
ture and invalid.........2...2--2--ee eee 


548 - 


563° 


272 


. The boundary between the Indian Ter- | 


ritory and. the State of Texas is the line 


_of the middle of the main channel of Red 


River as it existed when Texas was an- 
nexed to the United States, and subse- 


main channel of said river will not in any 
way affect the location or position of said 
boundary line as it lay upon the earth’s 


ee ee ee e) 


-quent sudden changes in the current or - 


618 


“- A hearing will not be ordered on an‘alle- 
gation that a tract of land, embraced 
“within a certified list of State selections, 
. wag not, on account. of its prior known 
. mineral character, intended to be granted 
to the State, except upon a strong prima 


facie. showipg in support of such allega- 


WON iin wu sasede ewch eines PeeteeleesteSeene: 


Station Grounds. 
See Right of Way. 
Statutes. 


_ (See dets of Congr 68s sued and construed, 
page xXx. 


The phrase ‘public lands adjacent - 


thereto’’ as used in the act of June 4, 1897, 
construed ital cara bach us bene tavddiog, Waa ai isos teaes 


Survey.. es 

The date of : & posranita: is not fixed hy 
the date of the work in the field, but by 
the approvalof the plat............--.... 

Where it is apparent from the record. 
that in the, of a township, a large body of 
land adjacent to a navigable lake has becn 
omitted through tbe establishment. of a 


meander line between alleged swamp and | 


dry lands, instead of at the true shore 
line of the lake, a survey of the lands so 
omitted should be made......-.---..-..-- 
An order may properly issue for the, of 
a tract of land omitted from the original 
survey through the erroneous meander of. 
a slough instead of a river proper........ 
The approved plat of an official, is con- 
clusive as to the designation of tracts em- 
braced therein, and must govern in the 
disposal of the lands covered thereby... 
An application of a State for, and reser- 
vation of a township under the act of 
August 18, 1894, must be denied, where, 
- prior to such application, a survey of the 
township has been ordered for the benefit 
of settlers ..-.....-..------------ hoa oat 


Swamp Land. — 
Act of February 17, 1897, making provi- 
sion for sale and entry of lands embraced 


in Mississippilist No.7; circular of March | 


. 99, 1897,...- id See eee seus Gaus aan Gees 
The claim of a State under the grant of, 

- must fail if it does not appear that the 
lands were of the character granted at the 
date of the grant..--...-. Licueosease Gas. 

A patent may issue to the State of 
’ Florida under the swamp-land act for the 
‘unsurveyed tract known as the '‘Ever- 


glades,”’ subject to the right of the State. 


under its grant of school lands........... 
Action on an indemnity list, in. which 

- the claim as to some of the tracts is al- 
lowed, amounts to a rejection of the claim 
as to the remainder .......----------+-.-- 
The swampy character of land forming 
the basis of a claim for indemnity should 
-be shown in the same way, and by evi- 


- 68 


Page. 


588 


392 
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68 


147 


231 
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INDEX. 


dence of the same character, as required 


- to entitle the State to lands under its . 


By the act of . March 2, 1849, ail the 


swamp lands in the State of Louisiana. 


were granted to said State, except lands 


bordering on streams, rivers, and bayous, . 


which were treated by Congress as there- 


tofore reclaimed from their swampy char- 
acter, and falling within.the provisions of 
the act of February 20, 1811, which gave. 


to said State five. per cent of the proceeds 
of their sale in order.to arovaue a fund for. 
their reclamation...........2. 020-0: 2+0 


At the date of the passage of the gen: 


eral swamp land act of September 28, 1850, 


there were no lands in the State of Lou- 
-isiana subject to the operation of said act, 


as all of theswamp land had, prior thereto, 


_ been granted to said State by the special , 


act of 1849; and it therefore follows that 


’ the State is not included within the in-. 


demnity provisions made by the act of 
March 2,.1855, for said provisions were 
specitically limited to States included in 


| LNG PeNetal ACU sine ci casaa- SSces seen eee 


The grant of, docs not include alter nate 
reserved sections within the limits of a 


prior grant to the State for canal pur- 


Under section 2488, R. §., the return of 
land as swamp and overflowed is conclu- 
sive evidence as to the character of the 
land so returned and represented on 


the township plat, and this provision is 


not defeated by the act of June 17, 1892, 


_ granting homestead rights in the Klamath. 


River Indian reservation........+.+----+- 


Timber and Stone Act. 


Page. 
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931 


231 
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26 


Prior to the issuance of final certificate . 


under a timber-land application the local 


office has full jurisdiction to order a hear- 


ing on a protest, or adverse claim, filed 


against such application.........-...--.- 


Does not allow the purchase ‘of land 
that is inhabited by a bona fide settler... 
The right to take lands chiefly valuable 
for the timber thereon’ under the settle- 
ment Jaws is limited to claims asserted in 


good faith for the purpose of securing a 


An applicant for the right-of timber - 


land pnrchase must show that the land 
applied for is free from adverse occu- 
pancy and that he has made no other ap- 
plication to purchase under the timber- 
IBNG N@bs csc ses cene Seow s cee ekee eee 

Land covered by the bona fide sabtle: 
ment claim of a pre-emptor is not subject 
to timber-land purchase ; and the appli- 
cant for the right of purchase can not 


take advantage of irregularities in the — 


assertion of the pre-emption claim....-.. 


Land subject to purchase under the, is © 


not excluded from homestead entry...-.. 


88 


. 144 


360 


876 


Timber Culture. — 
See Application; Hntry. 
Timber Cutting. 

Circular of June 29, 1897, with respect 
to, for purposes of exportation ...-....-.- 

In construing the provisions contained 
in the two acts of June 3, 1878, and the 
act of August 4, 1892, with respect to tim- 
ber cutting, it must. be held that the first 
of said acts of 1878 (20 Stat., 88), relates 
to all mineral lands of the United States, 
but to none of any other character, and 
permits the cutting of timber on such 
lands for building, agricultural, mining, 
and other domestic purposes, but not for 
the purpose of sale or commerce, and that 
the second of said acts (20 Stat., 
amended by the act of 1892, relates to all 
non-mineral lands of the United States in 
all public land States and prohibits the 
cutting of timber on such lands, except as 
therein otherwise provided .......-..--.. 

Applications for permission to cut tim- 


587 


89), as” 


167 


ber should not embrace above one quarter 
section; aud no applicant will be accorded — 


a second permit unless it sutisfactorily 
appears that a most urgent necessity 
exists therefor ..----...-..0.-----------+- 

The action of a homesteader.in cutting 
and selling timber growing on the land 
covered by his entry should not be held 
sufficient to justify cancellation of the 
entry, on the ground of fraudulent intent 


504 


in making the same, if the entryman is . 


actually residing on the land and ap- 
‘parently expending the proceeds of the 
timber in the permanent improvement of 
FOS GHW e223 Get Sy ete tees eee eeaweme 


Town Lots. 


454 


In the disposition of, under the act of 


May 14, 1890, an additional assessment, 
for the legitimate purposes of the act, is 
authorized where such action operates 


uniformly upon all lots alike; but there 


is no authority for such an assessment 
where the burden falls upon the un- 
claimed lots alone...-- dletabaie ieiea tela 
The occupancy of a, by the agents of a 
town-site company confers no right that 
will defeat an adverse occupant of the 
remainder of said lot who is claiming the 
WHOIG- GL Ib. i ccos eee enenteesceaeenecusece 
Occupancy of a, acquired through tres- 


366 


457 


pass and the wrongful dispossession ofa — 


prior occupant will not defeat the right 
of such occnpant to a ceed, though the 
trespasser may be the sole occupant at 
date of the town-site entry..----.--...-.. 
A certificate of right issued by the pro- 
visional authorities of a town to a lot 
* claimant is only to be regarded as prima 
facie evidence of title where there is an 
adverse claim at the time the case is con- 


sidered by the town-site board..-.-......- mm 


558 
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Adverse neonates in good faith of a, at 
the date of a town-site entry may be 
treated, in cases where priority of settle- 
ment does not determine their rights, as 
joint applicants and receive a deed 
jointly, according to their’ respective 
holdings, though such occupants may 


have filed separate and Baverse applica- 


In the interest of the government and 
intending purchasers a sale of, under sec- 


tions 2380-2381, R.S., may properly take ~ 


place at the town site, under the personal 
charge of the local officers.....-....-.----- 


Wown Site. . 
An geen to make entry puider ; 


section 2389, R. 8., will not be allowed, 


where the aiibor of bona fide occupants | 


is not given, and it is not manitest that 
the occupants in fact desire in good faith 
to make such entry, and also where the 
application covers"land apparently min- 
eral in character and in close proximity 
tO: Bn OtHEr TOW cs coussdcececeeee tess oun 

The right to make au additional entry 


only exists where the applicant has, prior 


thereto, made.a townsite entry of public 
land, and is limited then to land contigu- 
ous to that embraced within the original 


. entry ..-..- eae Skee ee BI ee a ariel 


On the application of trustees to make 
entry a charge of abandonment, as against 
the townsite settlers, may be properly en- 
tertained, and. notice to said trustees of 
the hearing ordered thereon is notice to 
LOtClAINATIES=-.cogcsncceeesSecds eos heeecss 


Entries in the Cherokee Outlet can only 
be made through townsite boards..-...... 


A board of trustees should not be dis- 
charged fromany portion of the trust im- 
posed upon it, until the whole purpose of 
the trust is aecomplished, or until sneh 


time as it may be relieved entirely from 


its duties ...--...--..-.-- Syiadosec wally 


Tramsferee, | 


See Alienation, Conjfirination._ 


Wagon Road Grant. 


Mere occupation or use of a body of un- 


surveyed public land of indefinite area, . 


without intent to acquire title to the par- 
ticular portion thereof in controversy, is 
not sich an appropriation of that portion 
ag to except it, or the subdivision of 
which itis a part, from the operation of a- 


Action suspended on all entries allowed 
for lands within the conflicting limits of 


‘the grants for The Dalles Military Wagon 


Road Co., and the Northern Pacific R. R. 
Co.; pending a judicial determination of 
the status of said lands .......-......---- 
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